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PREFACE  TO  THE  FOURTH  EDITION. 


The  present  work  is  a  considerable  improvement  on  the  previous 
editions  of  my  work  on  the  ^Rent  Law  of  Bengal.  The  Patni  Laws 
and  the  Revenue  Sale  Acts  have  been  expurgated  from  it,  as  they 
served  to  increase  the  bulk  of  the  book  and  have  not  found  favor  with 
the  public  and  it  is  now  confined  to  the  Bengal  Tenancy  Act  alone, 
which  has  been  completely  revised,  re-arranged  and  much  enlarged. 
Obsolete  passages  and  decisions  have  been  struck  out  and  fresh 
matter  introduced  to  suit  the  present  circumstances  and  to  bring  the 
cases  up  to  date.  The  latest  decisions  on  most  important  points 
connected  with  rent  and  revenue  have  been  inserted. 

My  best  thanks  are  due  to  Mr.  P.  N,  Sengupta,  Bar-at-law,  who 
allowed  me  to  use  his  collection  of  decisions  for  1904  and  1905.  Lam 
also  indebted  to  him  for  the  Nominal  as  well  as  the  General  Index  which, 
it  is  trusted,  will  be  found  exhaustive, 

Jessore,  K.  N.  Roy. 

February  1906, 
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PREFACE  TO  THE  FIRST  EDITION. 


The  author  of  this  work  has  made  Rent  Law  of  the  Lower  Pro- 
vinces the  subject  of  his  study  for  a  good  many  years,  and  was  engaged 
in  the  discussion  of  the  revision  of  the  Rent  Law  that  was  under  the 
consideration  of  the  Government  from  1879  to  1885.  It  was  upon  his 
articles  whjch  appeared  in  the  Statesman  under  the  initials  '*  K.  N.  R.," 
that  the  British  Indian  Asssciation,  and  the  Central  Union  Committee 
of  Landholders,  based  their  last  petition  to  the  Government  of  India 
against  the  changes  proposed  by  the  Bengal  Tenancy  Bill  No.  i  and 
it  was  due  to  them  that  the  Select  Committee  had  to  abandon  the  hybrid 
proppsal  about  giving  a  statutory  transferable  character  to  the  occupancy- 
right  while  restricting  it  by  the  technical  law  of  pre-emption,  and  to 
modify  the  proposal  about  fixing  the  maximum  rent  recoverable  from 
the  tenant.  After  the  Bengal  Tenancy  Act  was  passed,  it  occurred  to 
him  that  he  might  with  advantage  bring  out  a  work  on  the  Rent  Law  of 
Bengal — an  idea  in  which  he  was  encouraged  by  his  friends  and  subs- 
cribers. 

This  little  volume  is  intended  to  be  a  treatise  on  the  Rent  of 
Bengal  and  not  merely  a  digest  of  the  existing  decisions.  All  the  im- 
portant rulings  of  the  several  High  Courts  and  the  Privy  Council  bearing 
upon  the  law  have  been  quoted  and  extracts  from  the  reports  of  the 
Rent  Commission,  and  the  Select  Committee,  the  Minutes  of  the 
Hon 'ble  Judges  of  the  High  Court  and  the  speeches  and  debates  of 
the  Hon'ble  Members  in  Council,  have  been  added  in  explanation  of 
the  text.  The  sections  of  the  old  Act  have  been  reproduced  under 
the  corresponding  sections  of  the  new  Act,  and  their  differences 
explained.  The  interpretations  of  the  sections  have  been  supported 
and  elucidated  by  the  reference  to  the  decisions  of  the  Courts, 
drawing  a  careful  line  of  distinction  between  obsolete  and  current  deci- 
sions, and  showing  how  they  can  be  used  with  reference  to  the  new  Act. 
While  no  pains  have  been  spared  to  make  the  abstracts  of  decisions 
intelligible  and  accurate,  in  accordance  with  the  suggestion  of  a  member 
of  the  profession,  where  necessary,  instead  of  merely  giving  i\iQ  placitum 
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VI  PREFACE. 

of  the  decision,  the  author  has  quoted  the  Judges  in  extenso.  He  has 
further  traced  the  history  of  the  important  provisions  of  the  Act  in  the 
earlier  Acts  and  Regulations,  and  shown  how  they  have  been  developed. 
.The  Appendix  contains  the  rules  framed  by  the  Government  of 
Bengal,  the  High  Court  of  Calcutta  and  the  Board  of  Revenue^  the  Patni 
Regulation,  and  select  provisions  of  several  [enactments  bearing  upon 
the  Rent  Law  of  Bengal.  The  Index  is  meant  to  be  a  complete  sum- 
mary of  the  provisions  of  the  Act. 

The  author  has  thus  endeavoured  to  make  this  volume  as  complete 
in  itself  as  the  circumstances  have  permitted,  and  he  leaves  ,it  now  to 
the  public  and  the  profession  to  judge  of  its  merits.  If  those  who  by 
the  light  of  superior  knowledge  air  able  to  discover  errors  and  deficien- 
cies in  his  treatment  of  the  subject  are  willing  t;o  assist  him  in  correct- 
ing those  errors  and  amending  those  deficiencies,  they  will,  by  com- 
municating with  him,  place  him  personally  under  a  great  obligation. , 

He  has  only  to  regret  that  want  of  time  and  space  has  compelled 
him  to  withhold  a  good  deal  of  valuable  matters  from  the  Appendix, 
and  to  hurry  through  the  Introduction. 

Calcutta,  AUTHOR. 

i$tk  February  1886. 
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INTRODUCTION, 


I 


The  land  tenure  of  India  is  a  problem  of  intrinsic  difficulty.  Among  the  nu- 
merous changes  that  have  taken  place  in  public  opinion  on  different  subjects  within 
the  last  century,  there  is  perhaps  none  more  decided  than  those  that  have  arisen  in 
regard  to  the  theories  of  eland  tenure.  Mr.  Elphinstone  remarks  ' :  "  Many 
of  the  disputes  about  the  property  in  the  soil  have  been  occasioned  by  applying 
to  all  parts  of  the  country  facts  which  are  only  true  of  particular  tracts,  and  by 
including  in  conclusions  drawn  from  one  sort  of  tenure,  other  tenures  totally 
dissimilar  ift  their  nature.'*  This  statement  has  been  questioned  with  some 
truth  by  Sir  George  Campbell :  "  It  is  sometimes  said,"  he  writes, »  "  that 
India  is  composed  of  so  many  different  countries  that  we  can  never  speak  of 
it  as  whole.  I  do  not  think  that  that  is  the  case  in  the  full  sense  in  which  the 
statement  is  made.  Probably,  §ix  or  eight  hundred  years  ago,  in  the  European 
countries  which  had  been  conquered  and  ruled  first  by  the  Romans,  and  then 
by  the  Germanic  peoples,  there  was  a  greater  similarity  of  institutions  and 
maiAers  than  in  modem  days.  Similarly  it  has  happened  that,  however  different 
may  have  been  the  aborigines  of  different  provinces  of  India,  they  have  been 
covered  by  successive  waves,  first  of  Hindu  populations,  and  then  of  Mahomedan 
conquerors,  and  so  have  been  assimilated  in  perhaps  a  greater  degree  than 
ever  were  European  countries."  We  accept  this  dictum,  because  the  materials 
for  researches  into  the  Hindu  system  of  land  tenures  are  often  scanty,  and 
every  writer  on  the  subject  has  been  as  a  matter  of  necessity  compelled  to  rely 
upon  facts  recorded  in  comparatively  late  times,  and  upon  such  remains  of 
ancient  institutions  as  are  still  existing  in  different  parts  of  the  country.  A  few 
passages  in  Manu,  modem  descriptions  of  the  village  communities  and  the  land 
system,  with  such  relics  of  these  as  may  be  still  surviving  are  almost  all  that 
we  possess  to  carry  on   a  fmitful  investigation.  ** 

It  is  said  that  the  village  is  the  key  to  the  Hindu  land  system.  According 
to  the  picture  of  the  Hindu  society  presented  by  the  Code  of  Manu,  the  Govern- 
ment was  vested  in  an  absolute  monarch  acting  under  the  counsel  of  Brahmins, 
„,.  •  tu  ««,  ^r  «f  ^^^  ^^^  Code  does  not  distinctly  lay  down  to  whom  the 
the  soil?  absolute   property  in  the   soil   belonged.     It   has   been 

argued  that  it  belonged  to  the  king,  because  he  is  called 
the  "  lord  paramount  of  the  soil."  The  cultivator's  proprietary  right  has,  on 
the   other  hand,   been  deduced  from  the  text.     "  Sages 

The  King.  pronounce   cultivated   land   to   be   the   property   of  him 

The  cultivator.  who  cut  away  the  wood  or  who  cleared   and   tilled  it  3— a 

general   principle   that   obtains   in    the   Mahomedan   law 

too  and  is  recognised   in   Germany,  Java,   and   Russia,  4  and  indeed   in   most 

countries.     It  has  been  also  said  with   considerable  force  that  as  the  king's  share 

of  grain  was  limited  to  one-sixth   or  at  most   one-fourth,   there  must  li^ve  been 

1  History  of  India,  p.  73. 

2  Campbell's  Cobden  Club  Essay,  p.  i. 

3  Manu,  Chap.  IP,  SI.  44  (Sir  Wm.  Jones  '  translation). 

4  See  articles  by  M.     de  la  Veley  in  the    Revue  des   Deux  Modes  ior  iSj 2,  entitled 
Le  Formes  Primitives  de  la  Propriete,  Tome  100,  p.  626. 
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another  proprietor  for  the  remaining  five-sixths  or  three-fourths.  On  the  other  hand, 
there  are  texts  which  seem  to  contemplate  exclusive  and  perhaps  individual  rights 
in  land.  The  owner  of  the  field,  for  instance,  is  directed  or  advised  to  keep 
up  stifficient  hedges  ' ;  he  is  entitled  to  the  produce  of  seeds  sovm  by  another 
in  his  land  Unless  by  agreement  with  him' ;  and  to  the  produce  of  seed  conveyed 
upon  his  land  by  wind  or  water  3 ;  similarly  the  probability  of  a  dispute  between 
neighbouring  land-holders  or  villagers  as  to  boundaries  is  contemplated  ^  ;  and 
a  penalty  is  provided  for  forcible  trespass  upon  another's  land.  5  The  sale 
of  land  is  also  spoken  of  in  connection  with  the  sale  of  metals.  *  These  pass- 
ages no  doubt  indicate  that  some  conception  of  an  exclusive  right  may  have 
been  entertained,  but  they  fail  to  show  whether  the  owner  spoken  of  had  any- 
thing more  than  a  right  to  cultivate  and  appropriate  the  produce,  and  a  right 
to  such  possession  as  may  be  incidental  thereto.  In  connection  with  these 
passages,  Sir  H.  Maine  observed  7 :  "It  is  sometimes  said  that^  the  idea  of 
property  in  land  is  realised  with  extreme  distinctness  by  the  natives  of  India. 
The  assertion  is  true  but  has  not  the  importance  which  it  at  first  appears  to 
possess.  Between  village  communi^-  and  village  community  between  total 
group  and  total  group,  the  notion  of  an  exclusive  right  to  the  domain  is  doubt- 
less always  present,  and  there  are  many  striking  storifis  current  respecting  the 
tenacity  with  which  expelled  communities  preserve  traditions  of  their  ancient 
seat.  But  to  convince  himself  that,  as  regards  the  interior  of  the  group^.  the 
notion  of  dependent  tenures  connecting  one  stratum  with  another  is  very 
imperfectly  conceived,  it  is  only  necessary  for  an  impartial  person  to  read  or 
listen  to  the  contradictory  statements  made  by  keen  observers  of  equal  good 
faith."  Indeed  we  are  too  apt  to  forget  that  property  in  land,  as  a  transferable 
mercantile  commodity  absolutely  owned  and  passing  from  hand  to  hand  like 
any  chattel,  is  net  an  ancient  institution,  but  a  modern  development,  reached 
onl}  in  a  few  very  advanced  countries.  In  the  greater  part  of  the  world  the 
right  of  cutlivating  particular  portions  of  the  earth  is  rather  a  privilege  than  a 
property — a  privilege  first  of  a  whole  people,  then  of  a  particular  tribe,  or  a 
particular  village  community,  and  finally,  of  particular  individuals  of  the  com- 
munity.       • 

It  is  now  a  recognized  principle  that  the  ownership  as  conceived  by  the 
people  of  the  earliest   times   was   with   the   village   community,  which  doubtless 

^,       ...  existed   before    Kings   or   Sovereigns.     It   seems   at  the 

e  VI  ag  .  outset  to  have  been  an  association  of  kinsmen,    united   by 

the  assumption  of  a  common  lineage.  Sometimes  it  was  unconnected  with 
any  exterior  body  save  by  the  shadowy  bond  of  caste.  Sometimes  it  acknow- 
ledged itself  to  belong  to  a  larger  group  or  class.  But  in  all  cases  the  com- 
munity was  so  organized  as  to  be  complete  in  itself.  The  end  for  which  it  existed 
was  the  tillage  of  the  soil,  and  it  contained  within  itself  the  means  of  following  its 
occupation  without  help  from  outside.  Besides  the  cultivating  families  who  formed 
the  major  part  of  the  group,  it  comprised  families  hereditarily  engaged  in  the  hum- 
ble arts  which  furnished  the  little  society  with  articles  of  use  and  comfort.  It  included 
a  village  watch  and  a  village  police,  and  there  were  systematized  authorities  for 
the  settlement  of  disputes  and  the  maintenance  of  civil  order.  It  was  in  short 
a  little   corporation   which   was   almost  self-governing.   «     "  The   village   com- 

1  Chap.   VII I,  SI.  23g.  5  ^hap.  VIII,  264, 

2  Chap.  IX,  SI.  49,  52,  53-  6  Chap.  VIII,  SI.  222. 

3  Chap.  IX,  SI.  54.  7  Village  Community,  3rd  edition,  p.  180. 

4  Chap.  VIII  SI.  245,  246.  8  Directions  for  Revenue  Officers,  31. 
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munites,"  says  Lord  Metcalfe,  "  are  little  republics,  having  nearly  everything 
that  they  want  within  themselves,  and  almost  independent  of  any  foreign 
relations."'  But  the  most  prominent  factor  in  a  village  is  that  of  the  joint 
family,  the  unit  of  Hindu  society.  That  the  village  is  primarily  an  association 
of  kinsmen  united  by  family  tie  is  apparent  to  those  who  have  traced  the  advent 
of  the  Aryan  race  to  this  country.  The  race  moved  in  families  and 
colonised  as  well  as  conquered  the  country,  and  the  joint  family  with  its  develop- 
ment gradually  formed  a  village.*  The  tradition  of  a  common  descent  is  pre- 
serve d  in  the  custom  by  which  villagers  commonly  describe  their  fellow  villagers 
as  bro  thers,  although  apparently  not  related  in  any  way. 

New  villages  in  the  course  of  progress  sprang  up  by  offshoots  from  the 
original  stock,  and  colonisation  expanded  over  a  large  area.  But  it  would  be  a 
mistake  to  suppose  that  the  community  was  entirely  made  up  of  members  of 
the  same  fan^ily,  and  contained  no  heterogeneous  element  in  it.  Struggle  for 
existence  with  man,  savage  enemies,  and  nature,  forced  an  amalgamation  of 
strangers  with  the  village  group,  and  united  them  in  the  same  brotherhood. 
By  this  process  the  community  graduaUy  consisted  of  divisions  into  several 
paralled  social  strata.  TJiey  are. first  a  certain  number  of  families,  who  are 
traditionally  said  to  be  descended  from  the  founder  of  the  village.  Below  them 
there  are  others  distributed  into  well  ascertained  groups.  "  The  brotherhood,' 
says  Sir  Henry  Maine,3  "  in  fact  forms  a  sort  of  hierarchy,  the  degrees  of  which 
are  determined  by  the  order  in  which  the  various  sets  of  families  were  araal- 
•  gamated  with  the  community.  The  tradition  is  clear  enough  as  to  the  succes- 
sion of  the  groups,  and  is  probably  the  representation  of  a  fact.  But  the  length 
of  the  intervals  of  time  between  each  successive  amalgamation,  which  is  also 
sometimes  given,  and  which  is  always  enormous,  may  be  safely  regarded  as 
untrustworthy."  The  relation  of  these  component  sections  to  one  another  is 
a  problem  which  of  all  others  has  perplexed  the  statesmen  and  politicians  of 
India  most,  because  it  has  been  necessary  to  translate  them  into  proprietary  re- 
lations, and  to  evolve  a  law  of  tenure  and  tenancy  not  only  outside  but  inside  the 
cultivating  group. 

So  long  as  the  structure  of  a  village  community  is  simple,  so  l^g  as  it  is  a 
•        ,    .        .  united  by  a  common  descent,  the  ideas  of  rent  and  of  the 

t\nd  tenrncv  relation  of   landlord   and  tenant  are   dormant.     All   that 

"^"  ^  ^'  was  cared  about  was  the   subsistence   of  the   common 

group,  which  the  soil  could  yield.  The  fields  under  tillage  were  held  in  common 
by  the  families  composing  the  community  as  in  the  Russian  yl/fr  ;4  but  the 
arable  mark  shifted  from  one  part  of  the  general  village  domain  to  another.  At 
some  period  of  the  existence  of  the  community^  a  further  development  took 
place,  when  the  arable  area  was  distributed  in  exactiy  equal  portions  according 
to  the  number  of  free  families  in  the  township,*  and  the  proprietary  equalities 
of   the  famiies  composing  the  group  was  further  secured  by  the  peri  dical 

1  In  his  minute  of  8th  November  1830,  in  the  Appendix  No.  48,  to  the  report  of 
the  Select  Committee  of  the  Hous  of  Commons  on  the  affairs  of  the  East  India  Com- 
pany,  dated  i6th  August  1832,  cited  in  selections  from  Govt.  Records,  Vol.  I,  p. 
446,  and  in  Elphinstone's  History  of  India,  p.  68. 

2  Maine's  Village  Communities,  175;  Cambell's  Cobden  Club  Essay,  161; 
Fifth  Report,  Vol.  II,  628  ;  Evidence  of  Mr.  Fortescue  before  the  Select  Committee 
of  the  House  of  Lords  (1830)  509. 

3  Village  Community,  p.  177. 

4  Revue  des  Deux  Mondes,  Tome  109,  p.  141. 

5  Stube's  Law  and  Oustom  of  Hindn  Caste,  aoy. 
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re-distribution  of  the  several  assijjnments.  Gradually  the  share  of  each  family 
was  stereotyped,  and  redistribution  ceased  to  exist.  When  this  stage  was 
rearjied,  the  introduction  of  strangers  was  only  possible  by  payment  of  rent. 
*'  The  utmo.st  available  supply  of  human  labour/''  observes  Sir  Henry  Maine, 
"  at  first  merely  extracts  from  the  soil  what  is  sufficient  for  the  subsistence  of 
the  cuitivatiniz  group,  and  thus  it  is  the  extreme  value  of  the  new  labour  which 
condones  the  foreign  origin  of  the  new  hands  which  bring  it.  No  doubt  there 
comes  a  time  when  this  process,  ceases  when  the  fictions  which  conceal  it  seem  to 
die  out,  and  when  the  village  community  becomes  a  close  corporation.  As 
soon  as  this  point  is  reached,  there  is  no  doubt,  that  ,any  new  comer  would  only 
be  admitted  on  terms  of  paying  money  or  rendering  service  for  the  use  and 
occupation  of  land.  But  in  India  at  all  events  another  set  of  'nfluences  came 
into  play  which  had  the  effect  of  making  vestiges  of  the  payment  of  rent  ex- 
tremely faint  and  feeble."  It  is  worthwhile  to  note  these  points  carelully  ; 
one  stage  in  the  transition  fr  m  collective  to  individual  property  was  reached 
when  the  part  of  the  domain  under  cultivation  was  allotted  to  several  families 
of  the  community;  another  was  gained  when  the  system  of  *' shifting  severalties  " 
came  to  an  end,  and  each  family  was  confirmed  for  perpetuity  in  the  enjoyment 
of  its  several  plots  of  land.  The  third  was  the  introduction  of  strangers  in  the 
village  upon  the  conditions  of  tenure  and  tenancy. 

The  idea  of  a  chief  arose  from  the  paier/amilias  of  the  Aryan  race  j^hich 
founded  that  village.  The  elementary  group  is  a  family  connected  by  common 
subjection  to  the  highest  male  ascendant  or  the  paier/amilias.  The  aggrega- 
tion of  families  forms  the  gens  or  house  with  its  chief.  The  aggregation  of 
-houses  makes  the  tribe  with  its  chief,  and  the  aggregation  of  tribes  constitutes 
the  commonwealth  with  the  king  as  its  head.  In  his  inception  therefore  the 
king  is  the  member  ofc  the  community,  and  he  is  known  among  the  Hindus 
as  the  father  of  his  people.  If  then  we  are  asked,  who  is  the  owner  or  pro- 
prietor of  the  soil  ? — the  cultivator,  the  constitution,  or  the  king? — our  answer 
is  all  of  them,  or  the  general  community.  This  assertion  may  seem  to  be 
singular,  but  in  truth  it  is  the  most  natural  of  all  ideas  on  the  subject.  Manu,  for 
instance,  treats  waste  land  as  nobody's  property  until  brought  into 
cultivation ;  and  the  Mahomedan  view  is  still  stronger.  It  treats  waste  land  as 
not  existing,  and  brought  into  life  by  cultivation.  Cultivation  being  the  pri- 
mary duties  of  the  community,  its  very  existence  depending  upon  it,  the 
cultivator  became  the  first  essential  of  the  village.  He  had  the  lion's  share  of 
the  produce  of  land.  But  the  village  had  other  wants  of  nature,  and  it  maintained 
a  machinery  for  internal  administration  with  the  headman  as  its  chief ;  and  in 
lieu  of  the  services  rendered  by  the  village  officers,  each  received  a  share  in 
the  produce.  The  constitution  is,  therefore,  the  second  essential  of  the  village. 
The  king  or  the  State  had  also  a  share  in  the  produce  in  the  village  and  he  is 
the  third  element. 

To  begin   with  the  King  or  Sovereign :     We  have  cited  the  earliest  text  that 
^.     „.  bears   upon   his   rights   to    the  soil.     The  King  is  recog- 

^     *"^'  nised  as  entitled  to  have  a  share  in   the   produce.     Accor- 

ding to  Manu  his  share  is  one-eighth,  one-sixth,  or  one-twelfth  as  the  nature  of 
the  soil  and  the  labour  necessary  to  cultivate  it  vary  ;»  but  in  time  of  prosperity 
he   should  take  only  one-twelfth,^  while  in  times  of  urgent  necessity  he  may  take 

1  Village  Community,  p.  178. 

2  Chapter  VIII,  SI.  130. 
.  3  Chapter  XVI,  SI.  120. 
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one-fourth. '  This  is  the  King's  due  on  account  of  the  protection  he  is  bound 
to  aiford  to  the  cultivators.*  The  King  is  also  entitled  on  the  same  grounds  to 
half  of  old  hoards  and  precious  metals  in  the  earth .3  These  shares  are,  •how- 
ever, only  true  from  a  theoretical  point  of  view.  As  to  the  proportion  actually 
taken,  at  least  in  later  Hindu  times,  a  considerable  difference  of  opinion  prevails. 
Sir  George  Campbell  says  that  the  King  took  from  one-tenth  to  one-eighth  of 
the  gross  produce.  *  Mr.  Shore  and  other  authorities  say  one-sixth ;  s  others 
again  give  the  proportion  as  something  less  than  one-fourth  of  the  gross  pro- 
duce; ^  and  Sir  Thomas  Munro  puts  it  as  high  as  from  two-fifths  to  three- 
fifths. '  There  is  a  further  opinion  that  the  cultivator  g't  half  t^e  paddy  pro- 
duce, or  grain  in  the  husk,  and  two-thirds  of  the  dry  grain  crop  watered  by 
artificial  means ;  this  was,  after  all  deductions  for  village  officers  were  made, 
the  net  crqp.  ^  The  King's  share  was  generally  paid  in  kind,  but  sometimes* 
in  money  specially  in  the  case  of  garden  produce ;  9  and  out  of  his  share  the 
revenue  establishment  had  to  be  paid. 

There  were   three   classes  of  cultivjftors  having  an  interest  in  the  soil.    We 

-,,        . .  have,   first,   the   original  settlers   and   their  descendants ; 

1  he  cultivator.  second,  the   strangers  who   migrated  into  the  village  and 

either  pernwnently  or  temporarily  settled  there ;  and,  third,  those  who  without  living 
in  t^p  village- cultivated  the  land  of  the  village.  It  is  the  status  and  incidents 
of  the  second  class  of  cultivators  that  have  caused  the  main*  difficulties  to  the 
Tvriters  on  the  subject.  We  have  already  seen  how  the  strangers  were  introduced 
into  the  village  at  the  inception  of  the  community.  It  was  the  struggle  for 
existence  with  man  and  wild  animals  and  with  exuberant  nature  which  first 
led  the  Aryan  groups  to  submit  to  an  amalgamation  of  strangers  with  the 
brotherhood.  They  had  more  land  at  their  command  than  they  could  them- 
selves cultivate ;  there  was  no  scarcity  of  lands,  and  they  naturally  allowed 
strangers  to  cultivate  them.  When  these  immigrants  offerefd  unmistakable 
proofs  of  settling  as  permanent  inhabitants  in  the  village,  building  and  clearing 
and  establishing  themselves  as  members  of  the  village  community,  and  ready 
to  undertake  a  share  in  the  responsibilities  attaching  to  that  pDsition,"  the 
distinction  between  them,  and  the  original  settlers  would  gradually  grow  in- 
distinct, and  they  would  be  absorbed  in  them.  But  so  long  as  the  assimilation 
did  not  take  place,  these  immigrants  would  be  reckoned  as  belonging  to  the 
third  class  of  cultivators.  There  was  a  second  process  by  which  the  com- 
munity attracted  to  themselves  extraneous  elements.  It  was  when  a  member 
of  the  community  sold  or  mortgaged  his  right  to  a  stranger.  This  was  not,  how- 
ever, frequent  except  in  the  later  stage  of  the  township,  This  process  is  pretty  well 
described  by  Carnegy  :"  "  When,  by  the  process  just  described  **  (subdivision 
by  inheritance)  "  one  estate  had  expanded  into  several  separate  properties,  it  not 

1  Chapter  XVII,  SI.  ii8,  120. 

2  Chapter  IX,  SI.  118,  119. 

3  Chapter  VIII,  CI.  39. 

4  Campbell's  Cobden  Club  Essay,  155 ;  Orissa,  Vol.  I,  32  to  35. 

5  Harrington's  Analysis,  Vol.,  230  Ayen  Akbarry,  Vol.  I,  347,  348.     Whinfield's 
Landlord  and  Tenant,  74,  note  a  ;  Elphinstone's  History  of  India,  p.  298. 

6  Fifth  Report,  Vol.  II,  jf^,  83,  456. 

7  Robinson's  Land  Revenue  17,  Orissa,  II,  166. 

8  Fifth  Report,  Vol.  II,  8. 

9  Land  Tenure  by  a  Civilian  21,  Fifth  Report,  Vol.  II,  8,  9,  41,  59. 

10  Campbell's  Cobden  Club  Essay,  165,  Directions  for  Revenue  officers,  65. 

1 1  Land  Tenures,  5  &  6. 
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unfrepuently  happened  afterwards  that  one  or  more  of  their  properties  were  over- 
taken by  misfortune,  and  the  proprietors  were  reduced  to  every  sort  of  shift  to 
save  their  land,  or  to  make  the  most  they  could  in  parting  with  it.  One  member 
of  the  community  would  seek  the  protection  of  a  chief  of  his  own  clan  and  make 
over  his  holding  in  trust  to  him,  another  would  take  his  holding  to  that  chief's 
rival,  in  view  of  establishing  a  balance  of  power,  lest  the  whole  village  should 
be  absorbed  by  the  first  chief ;  a  third  would  want  the  official  protection  of  a 
kanungo ;  a  fourth  would  crave  shelter  from  a  Brahmin  of  note,  relying  on  his 
sacred  calling  to  secure  his  possession ;  a  fifth  would  mortgage  to  a  money- 
lender ;  and  a  sixth  might  sell  to  a  neighbouring  a4>italist ;  and  the  result  of 
all  this  would  be  that  people  of  different  tribes  and  possessions  varying  in  number 
from  two  to  ten  would  gain  and  did  gain  a  footing  in  those  subdivided  villages." 
•Leaving  aside  this  second  process  of  assimilation,  a  question  has  often  been 
hotly  discussed  as  to  whether  length  of  time  was  essential  for  the  Acquirement 
of  the  rights  of  the  first  class  of  cultivators  or  khudkashts. 

It  is  true  if  a  stanger  gave  unmistakable  proof  of  his  intention  to  settle  in  the 

village  as  a  permanent  resident,  that  would  guarantee  his  union  with  the  village 

community.     But  how  was  the   intention   proved  ?     A-  primitive  group  of  races 

had  no  organised  code  of  evidence   as  we   possess,  and  it 

Immigrant.  -g   doubtful  even   if  their  intelligence  had   reached  that 

stage  of  refinement,  which  enables  a  person  to  appreciate  evidence  and  jJroof 
in  a  systematic  and  formal  way.  When  a  stranger  would  first  come  in,  he  would 
be  looked  upon  by  them  with  a  jealous  eye  as  an  interloper ;  when  the  circums- 
tances of  the  country  would  disclose  themselves,  and  the  struggle  for  existence 
would  compel  them  to  seek  for  help,  that  jealousy  would  gradually  fade ;  and 
when  the  stranger  would  offer  terms  of  friendship  and  bear  the  responsibilities 
of  the  community,  he  would  be  taken  in.  Thus,  though  his  assimilation  would 
not  depend  upon  any  length  of  time  he  had  occupied,  yet  his  disposition  to 
become  a  permanent  settler  could  hardly  be  satisfactorily  proved  without  some 
length  of  possession.  Intention  to  settle  in  the  village  was  no  doubt,  the  criterion 
to  admit  hin^ into  the  community,  but  that  intention  in  a  primitive  age  had  to 
be  gathered  by  some  length  of  possession.  Accordingly,  those  who  had  settled 
in  the  village  for  more  than  one  generation  were  generally  considered  to  have 
sufficiently  shown  their  intention,  and  such  settlers  become  recognised  as 
chupperhund  cultivators  »  The  truth  of  this  assertion  may  be  verified  by  a 
reference  to  the  present  custom  of  the  country.  In  India  if  a  stranger  comes 
and  setdes  in  a  village,  his  residence,  when  he  or  the  new  villagers  are  asked 
will  always  be  described  as  his  former  village,  and  it  is  not  before  one  or  t^^'o 
generations  pass  that  his  descvidants  will  describe  themselves  as  belonging  to 
the  village  in  which  he  has  newly  settled. "  The  following  passages  of  Mr. 
Shore  (afterwards  Lord  Teignmouth)  quoted  in  Harrington's  Analysis,  will 
show  that  according  to  him  leni^th  of  possession  was  not  an  element  which  was 
to  be  entirely  discarded :  '*  It  is  understood  that  raiyats  by  long  occupancy 
acquire  a  right  of  possession  in  the  soil  and  are  not  subject  to  be  removed."  » 
So  "to  Inquire  that  the  pottas  should  be  given  for  a  definite  time  as  proposed 
by  some  of  the  Collectors  would  diminish  the  force  of  that  prescription  which 
has  established  a  right  of  occupancy  iu  favour  of  the  raiyats."  3  And  again, 
"except  in   particular  instances    of  khudksht  raiyats,  who    from  prescription 


1  Robinson's  Land  Revenue,  15,  41. 

2  Extract  from  Harringtion's  Analysis,  p.  267. 

3  lb.,  281. 
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have  a  privilege  of  keeping  possession  as  long  as  they  pay  rent  stipulated  for 
by  them/'*  So  "those  who  cultivate  the  lands  of  the  village  to  which  they 
belong  either  from  length  of  occupancy  or  other  cause  have  a  stronger  right 
than  others."  *  For  further  discussion  on  the  subject,  the  reader  is  referred  to 
pp. — poj/. 

Now  having  dissolved  the  intermediate  class  of  cultivators,  the  immigrants, 
into  either  the  first  or  the  third  class  as  the  assimilation  was  effected  or  not,  we 
have  only  two  classes  of  cultivators,  the  khudkashts  and  the  paikashts.  The 
immigrants  when  they  were  permanent  settlers  and  were  absorbed  into  the  com- 
munity were  ranked  with  kjiudkashts,  and  when  they  were  mere  sojourners  and 
were  not  assimilated  with  the  village  group  were  ranked  with  paikashts.  Sir 
George  Campbell  says  that  "  in  the  general  language  of  the  country  a  distinction 
was  made  between  raiyats  who  had  settled  as  permanent  inhabitants  of  the  village 
and  had  gi^n  pledges  by  building  and  clearing,  and  establishing  themselves 
and  accepting  a  share  of  common  obligations,  and  the  temporary  sojourners 
or  cultivators  from  another  village."  3  Hence  is  it  that  most  of  the  authorities  on 
this  subject  make  a  distinction  of  only  t\#o  class  of  raiyats,  the  khudkasht  and 
the  paikasht. 

The  original  settlers  with  their   descendants   and   those  cultivators  who  had 
been   admitted   to   share   the  same  privileges,  formed  the 
Th,e  khudkasht.  ^j^gg   ^j   khudkasht   raiyats ;    their    rights  were  regulated 

by  custom  ;  they  had  an  hereditary  right  to  cultivate  the  lands  of  the  village. 
Mr.  Shore  says :  4  '*  Pottas  to  khudkasht  raiyats  t)r  those  who  cultivate  the 
land  of  the  village  where  they  reside  are  generally  given  without  limitation  of 
period,  and  express  that  they  are  to  hold  the  lands  and  pay  the  rents  from  year 
to  year.  Hence  the  right  of  occupancy  originates.  *  •  *  I  understand  also 
that  this  right  of  occupancy  is  admitted  to  extend  even  to  the  heirs  of  those 
who  enjoy  it."  ^  They  were  called  chuppurhundy  mourasi,  and  thoHi  6  (from 
ithaniya  local)  hasinda,  kaimi  kadimi  in  Hindu  times.  Even  now  the  raiyats 
are  classified  in  Orissa.  as  ihani  and  pahi  r  'iyats.  They  could  not  be  ousted 
^  while   they   continued   to  hold  their  holdings  andpay  the 

Ouster.  customary  revenue.     Mr.     Shore  observed  tffat  they  have* 

"  a  privilege  of  keeping  possession  as  long  as  they  pay  the  rent  stipulated  for 
by  Uiem."  i  Sir  George  Campbell  says:  "They  had  a  moral  claim  to  hold  while 
they  cultivated  and  paid  rent."  *  So  it  is  stated  9  that  their  ''right  of  posses- 
sion is  considered  stronger  than  that  of  ordinary  raiyats."  The  right  ot  posses- 
sion of  this  class  of  cultivators  was  so  strong  that  even  if  they  abandoned  their 
*  holdings,  or  lost  them  by  not  keeping  up   the   cultivation  or  by  failing  to   pay 

9 

1  lb.,  307. 

2  lb.,  252. 

3(^ampbeirs  Cobden  Club  Essay,  165. 

4  Harrington's  Analysis,  p.  272. 

5  See  also  Whinfield^s  Law  of  Landlord  and  Tenant,  p.  15;  Orissa,  Vol.  IT, 
206;  Directions  for  Revenue  Officers,  5,  61,  62;  Fifth  Report,  Vol.  11,299,301; 
Harringtion's  Analysis,  Vol.  Ill,  353;  CampbelPs  Cobden  Club  Essay,  #65 ;  Land 
Tenure  by  a  Civilian,  66,  68,  80. 

6  CampbcU's  Cobden  Club  Essay,  165;  Orissa,  Vol.  II,  242 ;  Directions  for 
Revenue  Officers,  64. 

7  Harington's  Analysis,  301  ;  Colebrookes,  395. 

8  Campbell's  Cobden  Clqb  Rssay,  165. 

9  Harington's  Analysis,  Vol.  II,  64;  Vol.  Ill,  460,  426,  252;  Fifth  Report,  Vol. 
I,  140,  162,  164. 
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the  revenue,  they  or  their  descendants  could,  at  any  distance  of  dme,  reclaim 
them  on  the  payment  of  a  sufficient  compensation  to  the  holder.  '  They  could 
dig  wells  upon  their  land  and  let  out  water.  • 

.They  paid  the  -customary  rent,  but  it  was  higher  than  the  rate  of  other 
-j^  ...  cultivators  of    former  times,  3  in  consequence    of    there 

paya   e.^  being  want  of  competition  for    lands.  4    In  some  places, 

when  the  assessment  was  once  fixed,  custom  prohibited  a  measurement  of  the 
land  with  a  view  to  surcharging  the  khudkashts.  i  If,  however,  they  failed  to 
cultivate  or  to  pay  rent  they  would  forfeit  their  holding — a  penalty  which  as 
may  be  supposed  in  the  scarcity  of  cultivators  was  generally  waived  for  an  in- 
creased payment.  ^  *» 

Their  holdings,  however,  were  not  transferable.    Mr.  Shore  says :    "  On 

J.       .  the  whole  I  do  not  think  raiyats  can  claim   any  right  of 

i-an  er.  alienating  the  lands  rented  by  them  by  sale  or  other  mode 

of  transfer.'*  ^    Mr.  Harington  agrees  with  this.  ^     Sir  George   Caiftpbell   says  : 

"  These  holdings  were   practically  not  transferable   by  sale,  and  there  was  not 

enough  profit  derived  from  them  to  lead  to  a  systematic  underletting."  9 

The  other  class  of  cultivators  were  paikashts  proper,  who  came  from  another 
■         ,     ,  village,  usually  a  neighbouring  one,  to  cultivate   the  lands 

i'yekasht.  ^^  ^^   village  which  the  khudkashts  were  unable  to  cul- 

tivate,'®  or  who  were  mere  sojourners  in  the  village."  They  were  called 
paikasht  raiyats  from  pahi  near,  or  pd  the  foot  and  kasht  cultivation.  They 
were  tenants-at-will,  but  they  could  not  be  ousted  between  sowing  and  harvest. 
Their  interest  was  of  an*  uncertain  and  precarious  description,  and  used  to  be 
settled  by  contract. 

The  village  consti-         We   now  come  to  the  village  constitution,  which  con- 
tution.  sisted  of  the  following  officers : — 

1.  Headman.  9.    Potter. 

2.  Accountant,  10.     Washerman. 

3.  Watchman.  11.    Barber. 

4^  Priest.  12.  Cow-keeper 

5.  Schoolmaster.  13.  Doctor. 

6.  Astrologer.  14.  Musician. 

7.  Smith.  15.  Poet, Minstrel,  andGeneologist. 

8.  Carpenter. 

1  Land  Tenure  by  a  Civilian,  82  j  Fifth  Report,  Vol.   11,  87,  496,  77,  78,  456,  487,* 

465*  472,  477»  481. 

2  Land  Tenure  by  a  Civilliati,  80 ;  Directions  for  Revenue  Officers,  5. 

3  Campbeirs  Cobden  Club  Essay,  157  ;  Orissa,  Vol.  II,  242  ;  Fifth   Report,  Vol. 
I,  40. 

4  Campbeirs  Cobden  Club  Essay,  164  ;  Directions  for  Revenue  Officers,  41  ;  The 
Great  Rent  Case,  B.  L.  R.,  Sup.  Vol.,  253,  279,  295,  296. 

5  Fifth  Report,  Vol.  I,  165. 

6  F|jth  Report,  Vol.  II,  313,  456. 

7  Extracts  from  Harin^on's  Analysis,  p.  281 ;  Fifth  Report,  Vol.  I,  162. 

8  Harrington's  Analysis,  Vol.  Ill,  460 ;  Thomason's  selections.  478. 

9  Campbell's  Cobden  Club  Essay,  170,  171. 

10  Fifth  Report,  Vol.  II,  308 ;  Whinfield's  Landlord  and  Tenant,   16  ;   Robinson's 
Land  Tenures,  15. 

11  Fifth  Report,   Vol.   II,  41,  42,  87,  308,  491,  493 ;  Campbell's   Cobden  Club 
Essay,  165. 
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Each  of  these  persons  got  a  share  in  the  produce  of  the  cultivation  in  lieu 
^,     ,      ,  of  his  services.     But  it  is   the  headman  with  whom  we 

e    ea  man.  ^^^  mainly  concerned,  and  in  considering  his  position  we 

shall  arrive  at  some  understanding  of  the  revenue  system  of  the  Hindu  Govern- 
ment and  of  the  relations  between  the  king  and  the  community.  The  headman 
is  referred  to  in  Manu  as  the  lord  or  superintendent  {adhipati^  of  a  village' 
(gram),  and  he  is  to  have  the  share  of  the  king  in  food,  drink,  wood  and  oSier 
articles  as  his  perquisites.'  Above  him  the  superintendent  of  ten  villages  is  to 
have  the  produce  of  two  plough-lands ;  the  superintendent  of  twenty  villages  is  to 
h»^  the  produce  of  five  plough-lands ;  and  the  superintendent  of  one  hundred 
villages  that  of  a  small  towi?;  and  of  one  thousand  villages  that  of  a  large  town.  ? 
He  was  a  partly  elective  and  partly  hereditary  oflScer  and  combined  the  func- 
tions of  head  of  the  Municipality  with  those  of  an  oflScer  and  representative  of 
the  Govemment.4  He  was  supposed  to  derive  his  right  to  the  office  through  his 
descent  from*  the  founder  of  the  village.^  His  duty  was  to  adjust  the  revenue 
of  the  village  and  collect  it  for  the  King  or  the  State.  He  arranged  all  the 
details  of  the  assessment,  ascertained  thes  extent  of  each  holding  in  the  village, 
estimated  the  growing  crop,  and  caused  the  threshed  corn-heaps  to  be  weighed, 
and  ap(>ortioned  the  revenue  by  estimate  or  by  actual  outturn.  He  also  received 
the  shsure  which  represented  the  revenue  and  delivered  it  in  kind  to  the  Revenue 
Collector.  He  settled  the  share  to  be  paid  by  each  raiyat  towards  deh  khurcha 
(or  viflage  expenses).  For  his  emoluments,  he  received  a  few  bighas  of  land 
free  of  revenue  for  a  garden,  and  he  paid  |th  to  ith  of  his  grain  crop  as  revenue, 
while  other  villagers  paid  higher  fates,  and  he  was  charged  from  ith  to  ird  less 
than  ordinary  raiyats  for  his  other  crops  of  a  superior  kind.^  In  him,  therefore, 
we  can  trace  the  earliest  germ  of  a  zemindar. 

The  Mdhomedan  Period. 

The  same  parties,  the  cultivator,  the  village  constitution,  and  the  King  or 
the  State  existed  during  the  Mahomedan  period,  but  the  village  was  repressed 
and  the  zemindar  took  its  place.  The  Mahomedan  epoch  is  famous  for  the 
development  of  the  zemindar.  At  the  outset  we  find  a  long  struggle  between 
the  opposing  principles  of  the  Hindu  system  which  was  essentially  hereditary 
and  the  Mahomedan  system  which  was  anti-hereditary.^  The  Hindus  clung  to 
their  hereditary  principle,  and  the  Mahomedans  sought  to  cut  it  down  as  much 
» as  possible,  and  where  it  proved  too  strong  for  them,  insisted  at  least  upon  the 
formal  recoignition  of  the  principle  of  choice,  for  instance  by  requiring  the  accep- 
tance of  a  sanad  and  the  payment  of  fees  on  succession  in  many  cases.  The 
machinery  for  collecting  the  revenue,  however,  continued  the  same.  From 
motives  of  policy  and  convenience  the  conquerors  were  content  to  realise  the 
the  revenue  in  the  ancient  way,  and  through  the  established  agencies.^    The 


1  Chap.  VII,  SI.  115. 

2  Chap.  VII,  SI.  119. 

3  Chap.  VII,  SI.  118. 

4  Harrington's  Analysis,  Vol.  II,  67;  Campbell's  Cobden  Olub  Eassay,  163;  Fifth 
Report,  Vol.  II,  13,  157  ;  Land  Tenure  by  a  Civilian,  76 ;  Robinson's  LancT  Tenure 
69. 

5  Fifth  Reporr,  Vol.  I,  18;  Orissa,  Vol.  II,  240-251. 

6  Land  Tenure  by  a  Civilian,  80. 

7  Campbell's  Cobden  Club  Essay,  152. 

8  Land  Tenure  by  a  Civilian,  32;  Fifth  Report,  Vol.  I,  17 ;  Vol.  II,  169 ; 
Harrington's  Analysis,  Vol.  II,  239  ;  Fatton's  Asiatic  Monarchies,  162. 
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headman,  therefore,  where  the  village  communities  were  in  their  vigour  con- 
tinued to  collect  the  State  share  of  the  produce ;  elsewhere  he  was  displaced. 
Where  he  retained  his  position,  he  dealt  with  the  State  direct  as  huzoori ;  mal- 
goo^ar  under  the  old  Hindu  titles  of  mukuddums,  munduls  and  bhuinias.^  But 
in  other  places  the  ancient  rajas  and  revenue  collectors  became  talukdars  and 
zemindars,  an^  collected  revenue  as  such,  atnils  being  appointed  to  check  or 
control  them.  When  they  were  powerful  and  paid  revenue  for  their  district 
direct  to  Government,  they  were  called  independent  talukdars.  When  they  paid 
through  a  superior  fiscal  officer  of  the  pergunna  or  division,  they  were  called 
dependant  talukdars,  and  the  superior  officer  was  the  zemindar.  Thus  ar§fse 
zemindars  and  talukdars  whose  position  and  status  developed  in  course  of  time. 
"  In    the    days    when    Mahomedan   rule  was  vigorous.'*   says  Sir  George 

Campbell,  *  "  there  was  little  intermediate  tenure  between 

Sir  George  Camp-      the  State  and  the  people  ;  but  in  proportion   as  the  central 

bell  on  the  growth  of     power   declined,    smaller  authorities  rose.  *  In  the   long 

the  zemindar.  period   of   anarchy  there   was,  under  a  nominal  imperial 

rule,  a  partial  <-eturn  in  many  parts  of  the  country  to  the 
Hindu  system  of  petty  chiefship.  Out  of  these  the  large  modern  zemindaries 
have  sprung.     I  would  trace  them  to  the  following  principal  origins  : — 

*' First — Old  tributary  rajas,  who  have  been  gradually  reduced  to  the 
position  of  subjects,  but  have  never  lost  the  management  of  their  ancient  territories, 
which  they  hold  rather  as  native  rulers  than  as  proprietors.  These  are  chiefly 
found  in  outlying  border  districts  and  jungly  semi-civilized  countries. 

"  Second, — Native  leaders,  sometimes  leading  men  of  Hindu  clans,  some- 
times mere  adventurers,  who  have  risen  to  power  as  Guerilla  plunderers,  levying 
blackmail,  and  eventually  coming  to  terms  with  the  Government,  have  established 
themselves,  under  the  titles  of  zemindars,  polygars,  &c.,  in  the  control  of  tracts 
of  country  for  which  they  pay  a  revenue  or  tribute,  uncertain  under  a  weak 
power,  but  which  becomes  a  regular  land  revenue  when  a  strong  power  is 
established.  This  is  a  very  common  origin  of  many  of  the  most  considerable 
modern  families,  both  in  the  north  and  in  the  south.  To  our  ideas  there  is  a 
wide  gulf  •between  a  robber  and  a  landlord,  but  not  so  in  the  native  view.  It 
is  wonderful  how  much,  in  times  such  as  those  of  the  last  century,  the  robber, 
the  rajah  and  the  zemindar  ran  into  one  another. 

**  Third. — The  officers  whose  business  it  was  to  collect  and  account  for 
revenue  have  frequently,  in  disturbed  times,  gained  such  a  footing  that  their 
rendering  of  an  account  becomes  almost  nominal,  and  practically  they  pay  the 
sum  which  the  ruling  power  is  willing  to  accept,  and  make  the  most  of  their 
charges.  , 

"  Fourth  — I  have  alluded  to  mercantile  countries  for  the  dues  pajrable 
by  the  raiyats,  held  by  persons  in  the  position  of  farmers  generally.  To  a  weak 
Government  this  system  was  very  tempting,  and  in  the  decadence  of  the  Mogul 
empire,  enterprizing  bankers  and  other  speculators  taking  contracts  of 
this  kind;  exercised  great  authority  and  handed  it  down  to  their  successors." 

The  tendcmcy  of  ever)rthing  Hindu  is  to  become  hereditary.  The  son 
becomes  by  the  mere  fact  of  his  birth,  the  partner  of  his  father,  and  so  a  family 
interest  is  established  in  everything.     Thus   contracts  and  other  holdings  passed 

I.  Land  Tenure  by  a  Civilian,  43  ;  Orissa,  Vol.  I,  244,  247,  248,  264, 
J2  Cobden  Club.  Essay,  141.  142. 
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from  father  to  son,   and   when  we  found  them  well-established,  the  holder  had 
passed  Into  the  category  of  zemindar. 

The  position  of  the  zemindar  was  the  subject  of  much  discussion  before 
the  Permanent  Settlement.  In  his  Political  Survey  of 
Discussion  of  the  ^^  Northom  Sircars,  dated  the  20th  December  1784,  and 
status  of  zemindar  in  his  Analysis  of  the  Finances  of  the  27th  April  1786, 
between  Mr.  Grant,  Mr.  Grant,  Seristadar,  argued  the  official  position  of  the 
and  Mr.  Shore  and  zemindar,  and  the  paramount  right  of  the  State  to  the  abso- 
Lord  Cornwallis.  lute  property  in  land.    But  on  the  2nd  April  1788,  Mr.  Shore 

prodiifced  an  elaborate  minute,'  giving  a  sketch  of  the  Ma- 
homedan  system  from  which  he  deduced  "that  the  rents  belong  to  the  Sovereign, 
and  the  land  to  the  zemicdar,"*  in  opposition  to  the  opinion  of  Mr.  Grant,  and 
to  an  opinion  pi  the  Board  of  Reveue  that  the  zemindari  "  was  a  conditional 
office  annually  renewable  on  defalcation."  3  Again  on  the  i8th  June  1789  Mr. 
Shore  recorded  the  minute,*  which  was  the  basis  of  the  Permanent  Settlement. 
On  the  1 8th  September  1789,  Lord  Cornwallis  answered  Mr.  Shore  on  the 
subject  of  the  propriety  of  permanent  setdement  to  which  he  was  opposed  and 
considered  that  he  had  "  most  successfully  argued  in  favour  of  the  rights  of  the 
zemindar  to  the  property  of  the  soil."  So  in  his  minute  of  the  3rd  February 
1790,  Lord  Cornwallis  says  :  "  I  admit  the  proprietary  rights  of  the  zemindar."  ^ 
The  arguments  on  both  sides  of  this  question  have  been  thus  succinctly  sum- 
marized by  Mr.  Field  *  in  his  Bengal  Regulations  : 

"  Those  who  looked  chiefly  at  the  one  class  of  zemindars  were  convinced 
M..  T7UM»c«.«.«^or^  that  a  zemindari  was  an  hereditary  proprietary  right  in  the 
of  the  discu^^  ^  «^^^>  ^^^  ^^™^^^^  ^^'  '^  ^^^  identical  with,  an  Englishman's 
right  in  his  estate.  Those  who  confined  their  attention 
to  the  latter  class  contended  that  it  was  nothing  but  an  office ;  and  when  pressed 
with  instances  of  regular  succession,  replied  that  it  was  the  tendency  of  all 
offices  to  become  hereditary  under  the  particular  system.  The  holders  of  the 
latter  opinion  argued  that  the  principle  of  dividing  the  produce  with  the  cultiva- 
tors annihilates  the  idea  of  a  proprietary  inheritable  right — that  tHe  existence 
of  the  sanad  proves  investiture  essential — that  a  zemindari  is  expressly  called  a 
service  in  the  sanad,  the  terms  of  which  assign  duties  but  convey  no  property — 
that  a  fine  was  paid  to  the  Sovereign  as  a  preliminary  to  investiture — and  that 
security  was  taken  for  the  personal  appearance  of  the  zemindar — all  which  are 
inconsistent  with  the  notion  of  a  proprietary  right  in  him.  Those  who  maintain- 
ed the  former  view  replied  that  the  State  claimed  merely  a  share  of  the  rents  or 
produce,  and  this  was  not  incompatible  with  the  existence  of  proprietary  right 
— that  a  zemindari  was  inheritable  by  usage  aAd  prescription,  the  force  of 
which  are  admitted  in  all  countries,  when  derived  from  principles  of  natural 
right  and  conformable  to  right  reason — that  the  sanad  was  never  conferred 
at  discretion  upon  an  alien  to  the  exclusion  of  the  heir  and  was  properly  cons- 
trued as  confirming  existing  rights,  not  as  creating  new  ones — that  it  was  only 
the  principal  zemindars  who  asked  or  received  sanads — which  the  inferior 
xemindars  succeeded  according  to  their  own  laws  of  inheritance —that  the  use 
of  the  word  service  in  the  sanad  proved  nothing,  when  the  tenure  was  found  to 
be  hereditary,  and  property  depending  upon  service  in  its  inception  may  have 
become  by  usage  hereditary — that  the  nazarana   paid  on  investiture  was  probably 

1  Harringtion*s  Analysis,  Vol.  Ill,  228.  4  Fifth  Report,  Vol.- 1,  loi. 

2  H.  p.  245.  S  ^Jfth  Report,  Vol.  I,  622. 

3  H.  229.  6  Introduction,  p.  33. 
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an  exaction  or  ought  at  any  rate  to  be  regarded  as  fine  for  the  renewal  of  an 
estate — ^that  the  krori  and  amil  both  holding  an  office  concerned  with  the 
coUection  of  the  revenue,  paid  no  nazarana^  and  did  not  succeed  by  inheritance 
— that  in  a  country  subject  to  frequent  revolutions  in  which  the  zemindar  so 
often  took  part  against  the  Cxovemment  as  with  it  the  security  for  personal 
appearance  was  merely  a  device  to  keep  them  to  their  allegiance — ^that  the  sanad 
contained  no  term,  and  the  obvious  inference  was  that  the  tenure  was  to  continue 
so  long  as  the  conditions  of  the  grant  were  observed." 

The  most  accurate   definition  of  a  zemindar  was,  however,  that  which  was 
given  by  Mr.  Harrington   in  1^89  : — "  A  landholder  of    a 
Mr.     Harrington's     peculiar  description   not   definable   by  any  single  term  in 
definition  of  a  zemin-      our  language — a  receiver  of  the  territorial  revenue   of  the 
^^'  State  from  the  raiyats  and  other  under-tenants  of  land — 

allowed  to  succeed  to  his  zemindari  by  inheritance,  yet  in  general  required  to 
take  out  a  renewal  of  his  title  from  the  Sovereign  or  his  representative  on 
payment  of  a  peshcush  or  fine  of  invffsture  to  the  Emperor,  and  a  nazarana  or 
present  to  his  provincial  delegate,  the  mazim, — permitted  to  transfer  his  zemin- 
dari by  sale  or  gift — yet  commonly  expected  to  obtain  previous  special  permission ; 
privileged  to  be  generally  the  annual  contractor  for  the  public  revenue  receivable 
from  his  zemindari — ^yet  set  aside  with  a  limited  provision  in  land  or  iponey, 
whenever  it  was  the  pleasure  of  Government  to  collect  the  rents  by  separate 
agency  or  to  assign  them  temporarily,  or  permanently,  t>y  the  grant  of  2LJagir  or 
aUamgha — ^authorized  in  Bengal  since  the  early  part  of  the  eighteenth  century 
to  apportion  to  the  pergunnas,  villages,  and  lesser  divisions  of  land  within  his 
zemindari,  the  abwab  or  cesses  imposed  by  the  subadar,  usually  in  some  propor- 
tion to  the  standard  assessment  of  the  zemindari,  established  by  Todar  Mai  and 
others ;  yet  subject  to  the  discretionary  interference  of  public  authority  either  to 
equalise  the  amount  assessed  on  particular  divisions  or  to  abolish  what  app>eared 
oppressive  to  the  raiyat — entitled  to  any  contingent  emoluments  proceeding 
from  his  contract  during  the  period  of  his  agreement ;  yet  bound  by  the  terms 
of  his  tennis  to  deliver  in  a  faithful  account  of  his  receipts — responsible,  by  the 
same  terms  for  keeping  the  peace  within  his  jurisdiction ;  but  apparently  allowed 
to  apprehend  only  and  deliver  over,  to  a  Musulman  magistrate  for  trial  and 
punishment.'  "  Mr.  Rouse  adds  to  this : 

''If  the  zemindari  be  even  an  office,  and  such  office  give  possession  of  land 
-.    -^  which  has  by  claim  or  custom   descended  from   father 

Mr.Kouse.  ^^  ^^  ^^  ^^  collaterals,   with   other  circumstances   in- 

cidental to  property,  such  as  mortgage,  alienation,  bequest,  or  adoption,  it  is  in 
reality  a  landed  inheritance."  • 

Any  description  of  the   land   system  of  tha  Mahomedan  epoch  would  be 
T/^^     M  V  defective  without  a  short  account  of  Rajah  Todar  Mai's 

Todar  Mais  assess-  assessment.  He  first  made  a  measurement  of  the  land, 
"™^    '  and  in  order  to  do  this  most  effectively  he  adopted  the 

ilakaguz^  as  the  standard  measure  of  length,  and  the  jureep  or  beegha  of  sixty 
square  guz  as  the  standard  measure  of  area.  He  then  ascertained  the  produce 
of  each  beegah  of  land,  and  fixed  the  proportion  payable  to  Government.3    The 

1  Harrington's  Analysis,  Vol.  HI,  395. 

2  Ayeen   Akbery,    Vol.  I,   351—355;  Baillie's  Land  Tax,  XXIX;  Fifth  Report, 
Vol.  I,  239,  240. 

3  Ayeen  Akbery,    Vol.    I,  355—3^1  ;  Elphinstone's  History  of  India,  541—544  ; 
Fifth  Report,  Vol.  11,  165 ;  Baillies  Land  Tax,  XXIX. 
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land  was  distributed  into  four  classes ;  first,  pooh  or  land  which  was  cultivated 
for  every  harvest,  and  which  did  not  require  to  lie  fallow,  paid  the  full  demand 
every  year ;  second^  porowty  or  land  which  was  allowed  to  lie  fallow  for  a  short 
time  to  recover  its  strength,  was  charged  only  when  under  cultivation ;  thinly 
chfchur,  or  land  which  had  lain  fallow  for  three  or  four  years  fronr  excessive 
rain  or  inundation,  paid  two-fifths  in  the  first  year,  three-fifths  in  the  second  year, 
four-fifths  in  the  third  and  fourth  years,  and  the  full  rate  in  the  fifth  year ; 
fourth,  bunjer,  Or  land  which  had  for  the  same  cause  lain  fallow  for  five  years 
or  upwards,  was  assessed  at  still  more  favourable  rates.  The  quantity  of  each 
kind  of  produce  yielded  by  a  beegah  of  each  class  was  then  ascertained ;  an 
average  of  the  three  was  taten,  and  the  Government  demand  was  fixed  at  one- 
third  of  this  average.  Having  fixed  the  Government  share  of  the  produce, 
Todar  Mai  next  proceeded  to  lay  down  rules  under  which  such  share  might 
be  commuted  for  a  money  payment.  The  prices  current  for  the  nineteen  years 
preceding  thtf  survey  were  obtained  from  every  village,  and  the  value  of  the 
produce  was  calculated  according  to  an  average  of  these  prices.  The  rules  for 
commutation  were  occasionally  revised  agcording  to  market  rates.  The  settle- 
ment was,  at  first,  made  annually,  but  as  this  grew  vexatious  to  the  raiyats,  and 
troublesome  to  the  Government,  the  settlements  were  afterwards  made  for 
ten  years,  on  an  average  of  the  preceding  decennial  period. 

Comparative  state-  '^^®  annual  amount  of  revenue  assessed  by  the  succes- 

ment^annual  reve-      sive  Governments  upon   Bengal    during   the  Mahomedan 
nue.  period    are  interesting  subjects  for  study.     They  are  as 

follows  : — 

1582         ...     Rs.  1,06,93,152         ...     (Todar  Mai). 

1658         ...      „     i,3i,i5»907         •••     (ShujaKhan). 

1725         ...      „     1,42,88,186         ...     (Jaflfar    Khan    or  Murshid 

Ali  Khan). 

1728         ...      „     1,42,45,561         ...     (Sujahuddin). 

1763         ...      „     2,56,24,223         ...     (Kasim  Ali). 

1790-91  ...  „  2.68,00,989  ...  (The  first  year  olithe  Decen- 
nial Settlement). 

It  will  be  seen  from  the  above  that  the  Decennial  Settlement  was  made  at 
2\  times  the  revenue  that  Akbar  received  in  1582. 

No  general  statement  as  to  the  proportion  of  produce  taken  by  the  Mahome- 
u        f     ^^^   State  from   the   cultivation    can  be   hazarded.     Sir 
♦K    ^r^^^        "^         George  Campbell  says  that  the  Government,   before  the 
the  produce.  British  accession,  took  from  one-fourth  to  half  of  the 

gross  produce,  one-third  and  two-fifths  being  the  most  common  proportions.* 
The  Fifth  Report  puts  the  State  proportion  at  three-fifths  in  fully  settled  land, 
leaving  the  cultivators  two-fifths.»  Out  of  the  three-fifths  taken  by  the  State,  the 
zemindar  and  village  officers  had  to  be  paid,  such  payment  amounting  theoreti- 
cally to  onertenth.  This  deduction  was  to  meet  the  whole  cost  of  collection.  3 
Mr.  Shore  gives  two  different  opinions  ;  his  earlier  opinion  is  that  the  Government 
look  one-third,4  but  his  latter  opinion  puts  the  Government  share  at  from 
one-half    to   three-fifths.^    Mr.  Elphinstone     says  that    one-third   is   moderate 

1  Cobden  Club  Essay.  157,  4  Harrington's  Analysis,  Vol.  Ill,  232 

2  Fifth  Report,  Vol.  i,  18.  (note). 

3  Fifth  Report,  Vol.  i,  19,  362,  367.  5  Fifth  Report,  Vol.  i,  126,  599. 
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assessment,  and  that  the  full  share  is  one-half.i  Mr.  Grant  says  that  the  propor- 
tion taken  was  one-fourth,  which  he  considers  to  be  moderate.*  In  Behar 
many  villages  were  assessed  at  half  or  even  nine-sixteenths  of  the  gross  produce, 
paid  in  kind  of  the  buiiai  principle.3  On  the  whole,  therefore,  it  must  be  said 
that*  the  proportion  taken  by  the  Mahomedans  was  in  later  times  ver}  much 
greater  than  the  moderate  assessment  of  the  Hindu  times,  and  that  the  cultiva- 
tors were  left  with  the  barest  possible  subsistence  which  the  greed  of  rulers  and 
Abwabs  zemindars  was   always  eager  to  diminish.     Under   such 

circumstances  thg  value  of  the  raiyat's  holding  was  scarcely 
appreciable,  and  the  only  valuable  right  was   the   right  to  receive  the  revenue. 
But  in   spite  of  this  it  can  hardly  be  said  that  the  Gpvemment  had  a  right  to  fix 
its  own  share  at  option.     The  ordinary  mode  of  enhancing  the   revenue   was   by 
imposing  abwabs.     Mr.   Mill   says  M  "In   India  and  other  Asiatic  communities 
similarly  constituted  the  raiyats  or  peasant  farmers  are  not  regarded  as  tenants- 
at-will,   nor   even  as  tenants  by  virtue   of  a  lease.     In  most  vilUges  there  are 
indeed  some  raiyats  on  this  precarious  footing,  consisting  of  those  or  the  descen- 
dants of  those  who  have  settled  in  the  j)lace  at  a  known  and  comparatively  recent 
period ;    but  all  who  are  looked  upon  as  descendants  or  representatives  of  the 
original  inhabitants,  and  even  many  more  tenants  of  ancient  date,   are  thought 
entitled  to  retain  their  land  as  long  as  they  pay  the  customary  rents.     What  these 
customary  rents  are,  or  ought  to  be,  has  indeed  in  most  cases   become   a  matter 
of   obscurity ;   usurpation,  tyrany,   and  foreign  conquest  having  to  a  great  degree 
obliterated  the  evidences  of  them.     But  when   an   old   and   purely   Hindu   prin- 
cipality falls  under  the  dominion  of  the  British  Government,  or  the  management  of 
its   officers,   and   when   the   details   of   the  revenue  system  come  to  be  enquired 
into,  it  is  usually  found  that,  though  the  demands  of  the  great  landholder,  the 
State,   have   been   swelled  by  fiscal  rapacity  until  all  limit  is  practically  lost  sight 
of,  it  has  yet  been  thought  necessary  to  have  a  distinct  name  and   a  separate 
pretext  for  each  increase  of  exaction ;  so  that  the  demand  has  sometimes  come 
to  consist  of  thirty  or  forty  different  items  into  the  nominal   rent.     This   circui- 
tous  mode   of   increasing  the  payments  assuredly  would  not  have  been  resorted 
to,  if  there  had  been  an  acknowledged  right  in  the  landlord  to  increase  the   rent. 
Its   adoptioif  is   a   proof   that   there  was  once  an  effective  limitation,  a  real  cus- 
tomary rent ;  and  that  the  understood  right  of  the  raiyat  to  the  land,  so   long  as 
he  paid  rent  according  to  custom,  was  at  some  time  or  other  more  than  nominal." 
The  following  are  the  abwabs  imposed  by  successive  Governors  in  Bengal : — ' 


By  Shujauddin. 


1.  Khamavisi  imposed  by  Jaffir  Khan. 

2.  Nuzzerana  Mokurari 

3.  Z'ir  Mahthut 

4.  Mahthut  '  * 

5.  Fouzdari  \ 

6.  Maharatta  Chout  \ 

7.  Ahuk  \  By  Ali  Verdi  Khan. 

8.  Nuzzerana  Mansurgunge  ) 

9.  Berf  ticca  ...  By  Kasim  Ali. 

Other  numerous  abwabs  gradually  came  in.    (See  s.  74  post). 


1  History  of  India,  76.  4  Political  Economy,  Bk.  11,  Chap,  IV, 

2  Fifth  Report,  Vol  .1,  274,  373.  .    2,  p.  148. 

3  Whinfield's  Landlord  and  Tenant . 


Digitized  by  LjOOQ IC 


INTRODUCTION.  xxiii 

The  Ptrmaneni  Settlemtni. 

The  result  of  the  discussions  about  the  status  of  the  zemindar  above 
referred  to  was  the  declaration  of  the  Permanent  Settlement.  The  conclusion 
that  was  arrived  at,  was  that  the  zemindar  is  the  proper  person  to  be  setded 
with.  The  rules  for  the  Decennial  Settlement  of  Bengal  were  first  promulgated 
on  the  i6th  February  1790,  but  the  amended  rules  were  passed  on  tlie  23rd 
November  1 791,  which  notified  that  the  assessment  will  "remain  unalterable 
for  ever,  "  if  the  Court  of  Directors  "Approve  of  such  ccntinuance."  Their 
approval  was  expressed  in  their  letter  of  the  19th  September  1792,  and  the 
proclamation  of  the  Periilanency  of  the  Settlement  was  made  on  the  22nd 
March  1793.  That  proclamation  was  embodied  in  Regulation  I  of  1793,  ^^ 
which  year  fifty-eight  Regulations  were  passed  on  the  same  day. 

The  proclamation  of  ^    The   proclamation  is    addressed  to  the    "zemindars, 

the  Permanent  Settle-  independent  talukdars,  and   other  actual  proprietors   of 

roent,  land  paying  revenue  to  Govemmem  in  die   provinces  of 

•  Bengal,  Behar  and  Orissa." 

"  The  Governor-General  in  Council  declares  to  the  zemindars,  independent 
talukdars,  and  other  actual  proprietors  of  land,  with  or  on  behalf  of  whom  a 
settlement  has  been  concluded  under  the  regulations  above-mentioned,  that  at 
the  expiration  of  the  term  of  the  settlement,  no  alteration  will  be  made  in  the 
assessment  which  they  have  respectively  engaged  to  pay,  but  that  they,  and  their 
heirs  and  lawful  successors,  will  be  allowed  to  hold  their  estates  at  such  assess- 
ment for  ever." 

"  It  is  well  known  to  the  zemindars,  independent  talukdars,  and  other 
actul  proprietors  of  land,  as  well  as  to  the  inhabitants  of  Bengal,  Behar,  and 
Orissa  in  general,  that  from  the  earliest  times,  until  the  present  period,  the 
public  assessment  upon  the  lands  has  never  been  fixed,  but  that,  according  to 
established  usage  and  custom,  the  rulers  of  these  provinces  have  from  time 
to  time,  demanded  an  increase  of  assessment,  from  the  proprietors  of  land,  and 
that  for  the  purpose  of  obtaining  this  increase,  not  only  frequent  investigations 
have  been  made  to  ascertain  the  actual  produce  of  their  estates,  but  that  it  has 
been  the  practice  to  deprive  them  of  the  management  of  their  lands,  and  either 
to  let  them  in  farm,  or  appoint  officers  on  the  part  of  Government  to  collect  the 
assessment  immediately  from  the  raiyats.  The  Honourable  Court  of  Directors, 
considering  these  usages  and  measures  to  be  detrimental  to  the  prosperity  of 
the  country,  have,  with  a  view  to  promote  the  future  ease  and  happiness  of  the 
people,  authorized  the  foregoing  declarations ;  and  the  zemindars,  independent 
talukdars,  and  other  actual  proprietors  of  land,  ^with  or  on  behalf  of  whom  a 
settlement  has  been,  or  may  be  concluded,  are  to  consider  those  orders  fixing 
the  amoitnt  of  the  assessment,  as  irrevocable,  and  not  liable  to  alteration  by 
any  person  whom  the  Court  of  Directors  may  hereafter  appoint  to  the  adminis- 
tration of  their  afiEairs  in  this  coimtry. 

"  The  Governor-General  in  Council  trusts  that  the  proprietors  of  land 
sensible  of  the  benefits  conferred  upon  them  by  the  public  assessment  being 
fixed  for  ever,  will  exert  themselves  in  the  cultivation  of  their  lands,  under  the 
certainty  that  they  will  enjoy  exclusively  the  fruits  of  their  own  good  manage- 
ment and  industry,  arid  that  no  demand  will  ever  be  made  upon  them,  or  their 
heirs,  or  successors,  by  the  present  or  any  future  Government,  for  an  augmenta- 

»  Article  2.  »  Article  3. 
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tion  of  the  public  assessment,  in  consequence  of  the  improvement  of  their 
respective  estate.' 

To  prevent  any  misconstruction   of  the   foregoing  articles,  the  Govemor- 
o.*  J       t  ..  General    in  Council   made   some   other   declarations,    of 

to  raiy^te    ^  ""^     which  the  first  is  :     "  It  being  the  duty  of  the  ruling  power 

to  protect  all  classes  of  people,  and  more  particularly 
those  who  from  situation  are  most  helpless,  the  Governor-General  in  Council 
will,  however,  whenever  he  may  deeQi  it  proper  enact  such  regulations  as  he 
may  think  necessary  for  the  protection  and  welfare  of  the  dependant  talukdars, 
raiyats  and  other  cultivators  of  the  soil,  and  no  zemi^jidar,  independent  talukdar, 
or  other  actual  proprietor  of  land  shall  be  entitied  on  this  account  to  make 
any  objection  to  the  discharge  of  the  fixed  assessment,  which  they  have  res- 
pectively agreed  to  pay."* 

But  it  is  finally  "  notified  3  to  the  zemindars,  independent ^lukdars  and 
other  actual  proprietors   of  land,  that  they  are  privileged  to  transfer  to  whom- 
soever they   may  think   proper,   by  sale,  or  gift  or  other- 
Property   in  the  soil      ^se,  their  proprietary  rights  in   the  whole  or  any  portion 
^  conferred  by  the     ^f  ^jj^jj  respective   estates  without  applying  to   Govem- 
Prodamation.  ^^^^  ^^^   j^^  sanction  to  Uie  transfer ;  and  that  all   such 

transfers  will  be  held  valid,  provided  that  thev  be  conformable  to  the  Mahome- 
dan  or  Hindu  laws  *  ♦  *  *;  and  that  they  be  not  repugnant  to  any  regula- 
tions now  in  force,  which  have  been  passed  by  the  British  administrators,  or  to 
any  regulations  that  they  may  hereafter  enact." 

Language  has  no  significance  if  this  was  not  meant  to  convey  property  in  soil 
to  the  zemindar. 

The  only  limitations  that  the  Government  thought  fit  to  impose  upon  the 
proprietary  right  conferred  upon  the  zemindars  were  the  restrictions  mentioned 
in  section  52  of  Regulation  VIII  of  1793,  ^^^  ^^  reservation  of  the  rights  to 
legislate  for  the  protection  and  welfare  of  the  cultivators 
Limitation  of  the  of  the  soil.  The  52nd  section  of  Regulation  VIII  of 
proprietary  right  dis-  j^^^  pro\ides  as  follows:  "The  zemindar  or  other 
cussed.  actual  proprietor  of  land  is  to  let  the  remaining  lands  of  his 

zemindari  or  estate^  imder  the  prescribed  restrictions  in  any  manner  he  may  think 
proper ;  but  every  engagement  contracted  with  under-farmers  shall  be  specific  as 
to  the  amount  and  conditions  of  it,  and  all  sums  received  by  any  actual  proprietor 
of  land  or  any  farmer  of  land,  of  whatever  description,  over  and  above  what 
is  specified  in  the  engagements  of  the  persons  paying  the  same,  shall  be  considered 
as  extorted  and  be  repaid  with  a  penalty  of  double  the  amount.  The  restrictions 
prescribed  and  referred  to  in  tRis  section  are  the  following :  "  (i)  That  no  person 
contracting  with  a  zemindar  or  talukdar  or  employed  by  him  in  the  man- 
agement of  the  collections,  shall  be  authorized  to  take  charge  thereof  without 
an  amilnama  or  written  commission  signed  by  the  zemindar  or  talukdar  :  4  (2) 
that  the  abwabs  are  to  be  revised  in  concert  with  raiyats  and  consolidated  with 
the  assul  into  one  specific  jumma  ;5  (3)  no  new  abwab  or  mahtut  is  to  be  imposed 
under  any  pretence  ^  whatever  ;  (4)  where  custom  prevails  of  varying  the  potta, 
according  to  the  kind  of  crop  produced,  a  custom  which  is  expected  to  decline, 
and  while  the  parties  prefer  it,  the  engagement  shall  specify  the  quantity  of  land, 
the  species  of  produce,  the  rate   of   rent,  and  its   amount,  and  the   term  of  the 

»    Article  6.  3  Article  8.  s  Section  54. 

2    Article  7.  ^  Scclion53.  ^  Section  55. 
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lease,'  Ac;  (5)  the  rents  payable  by  the  raiyats  were  to  be  specifically  stated 
in  the  potta,  which  in  every  possible  case  was  to  contain  the  exact  sum  to  be 
paid  by  them  ;  when  only  the  rate  can  be  specified,  as  in  cases  where  the  rents 
are  adjusted  upon  a  measurement  of  the  lands  after  cultivation,  or  on  a  sufvey 
of  the  crop,  or  when  they  are  payable  in  kind,  the  rate  and  terms  of  payment 
and  proportion  of  the  crop  to  be  delivered  with  e\ery  condition  shall  be  clearly 
specified ;  *  (6)  that  every  zemindar  and  talukdar  shall  prepare  a  suitable 
form  of  potta  and  submit  it  to  the  Collector,  who,  after  approval  thereof, 
shall  notify  to  the  raiyats  that  sucfc  pottas  may  be  obtained,  and  no 
other  form  of  potta  shall  ^be  allowed ;  3  (7)  as  soon  as  the  rent  was  ascer- 
tained and  settled,  a  potta  for  the  adjusted  rent  was  to  be  prepared  and 
tendered  to  each  raiyat ;  4  (8)  all  existing  leases  are  to  hold  good,  unless 
granted  by  collusion  or  without  authority ;  s  (9)  no  landholders  or  farmers 
shall  cancell  the  pottas  of  the  khudkasht  raiyats,  except  on  proof  of  their  being 
obtained  by  collusion,  or  that  the  rents  of  the  last  three  years  were  below  the 
rates  of  the  pergunna  nirckbundy  or  that  they  have  collusively  obtained  deduc- 
tions from  their  rents ;  or  upon  a  general*  measurement  of  the  pergunna  for 
the  purpose  of  equalising  and  correcdng  the  assessment.  ^  The  rule  has  no 
application  to  Behar,  where  rents  in  kind  are  usual ;  (10)  time  was  to  be  allowed 
for  the  preparation  and  delivery  of  pottas  to  raiyats,  and  after  the  expiry  of 
this  time,  claims  not  supported  by  pottas  were  to  be  non-suited ;  ^(11)  a  patwari 
was  to  be  established  at  every  village  who  was  to  record  the  account  of  the 
raiyats;  ^  (12)  all  persons  receiving  rents  were  to  give  receipts  for  dependent 
talukdars,  under-farmers,  raiyats  and  others  for  all  sums  paid  by  them  and  a 
receipt  in  full  on  the  complete  discharge  of  every  obligation;  *  (13)  the  rents 
of  raiyats  who  absconded  on  account  of  inimdation,  draught,  or  other  calamity 
were  not  to  be  demanded  from  those  who  remained  ;»o  (14)  the  instalments  of 
rent  payable  by  the  under-renters  and  raiyats  were  to  be  regulated  according  to 
the  time  of  reaping  and  selling  the  produce."" 

Such  are  the  restrictions  prescribed  by  the  Regulation,  and  to  these  must 
be  added  the  restriction,  that  no  proprietor  should  fix  the  jumma  gf  any  taluk 
for  a  term  exceeding  ten  years,  or  let  any  lands  in  farm,  or  grant  pottas  to 
raiyats  or  other  persons  for  the  cultivation  of  lands  for  a  term  exceeding  ten 
years,— which  was  imposed  by  Regulation  XLIV  of  1793.  Subject  to  these 
restrictions  the  proprietors  were  authorized  in  1793  to  let  in  whatever  manner, 
they  thought  proper,  the  remaining  lands  of  their  zemindari  or  estate ;  and  this 
letting  meant  letting  to  raiyats,  as  othenvise,  restrictions  (2),  (3),  (4),  (5),  (6),  (7), 
(8),  (9),  (10),  (11),  (12),  (13)  and  (14)  would  have  had  no  applicadon.  But  what 
are  die  remaining  lands  ?  In  order  to  determi^^e  them,  we  must  examine  the 
preceding  portions  of  the  Regulation.  The  first  forty-seven  sections  lay  down 
rules  as  to  the  persons  with  whom  settlement  should  be  made,  as  to  the  lands 
included  in  the  settlement,  and  so  on.  Section  48  then  provides :  "  The 
settlement  having  been  concluded  with  the  zemindars,  independent  talukdars 
and  other  actual  proprietors  of  land,  they  are  to  enter  into  engagements  with 
the  several  dependent  talukdars  continued  under  them  respecdvely,  and  con- 
sequently paying  revenue  through  them,  for  the  same  period  as  the  term  of 
their  own  engagement  with  Government,  provided   the  talukdars  will   agree   to 

1  Section  56.      3  Section  58.     5  Section  60,  el.  i.     7  Section  61.    9  Section  63,  cl.  i. 

2  Section  57.      4  Section  59.    6  Section  60,  cl.  2.    8  Section  62.  10  Section  68,  cl.  2. 

1 1  Section  64. 
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such  revenue,  progressive  or  otherwise,  as  the  zemindar  or  other  actual  proprie- 
tor of  land  may  be  entitled  to  demand  from  them."  And  section  49  prescribes 
rules  for  mukuraridars  and  istemraridars  who  had  (i)  held  at  a  fixed  rent  for 
more  than  twelve  years,  or  (3)  contracted  for  payment  at  a  fixed  rent  with  the 
zemindar  or  actual  proprietor,  and  declares  that  these  two  classes  are  not 
liable  to  be  assessed  with  any  increase,  which  obviously  means  increase  of  the 
assul  jamma,^  Section  50  declares  that  the  second  class  of  mukuraridars  and 
istemratidars  above  spoken  of,  are  not  to  be  protected  against  Government  if 
the  zemindar!  be  held  khas  or  let  in  farm.  Section  5 1  then  lays  down  rules 
to  prevent  undue  exactions  from  dependent  talukdars  vfz,y  that  their  rent  could 
not  be  enhamced  unless  upon  proof  (i)  of  a  special  right  by  custom  to  increase ; 
or  (a)  of  a  right  depending  upon  the  conditions  of  the  grant ;  (3)  that  the  taluk^ 
dar,  by  receiving  abatements,  has  subjected  himself  to  increase,  and  that  lands 
are  capable  of  affording  \U  Then  comes  section  53: — '' 1  he « zemindar  or 
other  actual  proprietor  is  to  let  the  remaining  lands  of  his  zemindari  or  estate, 
under  prescribed  restrictions,  in  whatever  manner  he  may  think  proper."  The 
remaining  lands  here  spoken  of  must  therefore  be  lands  remaining  over 
and  above  the  lands  held  by  the  mukuraridars^  istemraridars,  and  dependent 
talukdars,  who  are  by  specific  provisions*  protected  from  increase  of 
jumma.  This  is  the  only  reasonable  interpretation  that  can  be  put  upon  the 
section.* 

The  Permanent  Settlement  is  spoken  of  as  the  Magna  Charta  of  the  landed 
aristocracy  of  Bengal  and  Behar.  We  go  further  and 
The  Permanent  say  that  it  is  the  Magna  Charta  of  the  peasantry  too. 
Settlement  both  for  « Never,"  wrote  Lord  Hastings  in  1819,  "was  there  any 
zemmdarand  raiyat.  measure  conceived  in  a  purer  spirit  of  generous  humanity 
and  disinterested  justice  than  the  plan  for  the  Permanent  Settlement  to  the  Lower 
Provinces.  It  was  worthy  the  soul  of  a  Cornwallis :  yet  this  truly  benevolent  pur- 
pose, fashioned  with  great  care  and  deliberation,  has  to  our  painful  knowledge 
subjected  almost  the  whole  of  the  lower  classes  throughout  these  provinces 
to  most  grievous  oppression — an  oppression,  too,  so  guaranteed  by  our  pledge 
that  we  are  unable  to  relieve  the  sufferers."  The  latter  portion  of  this  remark 
is  hardly  just  to  Lord  Cornwallis.  "  I  understand  the  word  '  permanency," 
he  observes,  "to  extend  to  the  jumma  only,  and  not  to  the  details  of  the  settle- 
ment, for  many  regulations  will  certainly  be  hereafter  necessary  for  the  further 
security  of  the  raiyats  in  particular,  and  even  those  talukdars  who,  to  my  concern, 
must  still  remain  in  some  degree  dependent  on  the  zemindars,  but  these  can 
only  be  made  by  Government  occasionally,  as  abuses  occur;  and  I  will 
venture  to  assert  that  either  qow,  or  ten  years  hence,  or  at  any  given  period, 
it  is  impossible  for  human  wisdom  and  foresight  to  form  any  plan  that  ^vill  not 
require  such  attention  and  regulation.  I  cannot,  however,  admit  that  such 
regulations  can  in  any  degree  affect  the  rights  which  it  is  now  proposed  to 
confirm  to  the  zemindars.  I  will  never  allow  that  in  any  country  Government 
can  be  said  to  invade  the  rights  of  a  subject  when  they  only  require  for  the 
benefit  of  the  State,  that  he  shall  accept  a  reasonable  sum  equivalent  for  the 
surrender  of  a  real  or  supposed  right  which  in  his  hands  is  detrimental  to  the 
general  interest  of  the  public,  or  when  they  prevent  his  committing  cruel 
oppressions  upon  his  neighbours  or  upon  his  own  dependents." 

I  Section  57. 

2  This  argument  was    for  the  first  time  advanced  by  Mr.  Field  in  his  Digest  of 
the  Rent  Law. 
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Let  us  now  examine  the  effects  of  the  Permanent  Settlement.  There  were 
three  parties  whose  relations  had  to  be  determined,  viz., 
The  effects  of  the  the  State,  the  zemindar  and  the  cultivator.  The  relation 
Permanent  Settle-  between  the  State  and  the  zemindar  was  fixed  once  for  all 
""^"^*  by  the   Permanent  Settlement.     The   State  made  ovei' its 

proprietary  right,  as  against  the  cultivators  to  the  zemindar  for  a  fixed  contract 
sum,  reserving  its  sovereign  right  of  protecting  them  against  oppression.  The 
relation  between  the  zemindar  and  the  raiyat  was  understood  to  be  that  of  a 
proprietor  and  a  tenant,  subject  to  some  restrictions  only  as  shown  above. 

The  follwing  propositions  may,  therefore,  be  taken  as  established  : — 

(i)  The  State  had  a  customary  right  as  proprietor  of  taking  a  specific  share 
in  the  gross  produce  of  the  land.  This  right  the  East  India  Company  relinquished 
for  a  fixed  contract  sum  to  the  zemindars  by  the  Permanent  Settlement.' 

(3)  The  zemindar  was  recognized  as  actual  proprietor  of  the  estate,  and  was 
entitled  to  leiiiis  lands  to  the  subordinate  holders  on  any  terms  he  chose,  subject 
to  some  restrictions. 

(3)  Those  restrictions  protected  thendygiXs  existing  at  the  time  of  the  Perma- 
nent Settlement  to  a  certain  extent. 

(4)  The  State  had  again  the  sovereign  rights  of  protecting  all  classes  of 
subjects  against  oppression.  The  right  was  expressly  reserved  to  the  State  by 
the  Permanent  Settlement  in  reference  to  the  cultivators  of  the  soil. 

(5)  The  State  had  also  a  sovereign  right  of  taxing  all  classes  of  its  subjects, 
including  landholders  and  cultivators.  This  right  was  not  given  away  by  the 
Permanent  Settlement,  and  it  is  upon  this  right  that  the  Government  supports 
the  revival  of  the  income-tax  agains^^  zemindars. 

(6)  The  Permanent  Settlement  made  no  rules  except  those  "restrictions,*" 
for  the  regulation  of  the  relation  between  the  landlord  and  tenant. 

(7)  The  Permanent  Setdemcnt  did  not  mean  to  affect  customary  rights. 

Post-Decennial'SettleMeni  (1793-1859). 

The  period  that  followed  the  Permanent  Settlement  and  preceded  the 
legislation  of  1859  is  characterised  by  an  anxious  effort  of  the  Stat*  to  secure 

I  Lord  William  Bentinck,  the  Governor-General,  wrote  to  the  Court  of  Directors 
on  the  26th  September  1832:  "There  is  no  disputing  the  fact  that  in  1703,  the 
British  Government  disclaimed  for  itself  and  in  favour  of  the  zemindars  all  claim* 
to  the  rent  of  the  land,  in  consideration  of  a  fixed  annual  revenue,  which  the  zemindars 
•bound  themselves  to  pay.  The  regulations  of  Government  provided  at  the  same 
time  for  the  preservation  of  all  rights,  prescriptive  and  other,  of  all  the  cultivating 
classes.  The  raiyats  were  heretofore  nominally  the  tenants  of  the  State,  but  they 
became  i^yi*rtf,  what  they  had  long  been  de  facto,  the  tenants  of  the  zemindars, 
whose  demand  on  them  was  thus  acknowledged  and  legalised  to  the  extent  of  the 
Government  share  of  the  g^ross  produce  of  the  soil,  what  that  share,  t.  e,,  what  pro- 
portion it  bore  to  the  whole,  never  having  been  defined.  But  at  the  same  time  in  fixing 
the  revenue  in  perpetuity,  the  Government  compromised  no  right  but  its  own  to  the 
increased  rent  which  would  have  accrued  naturally  from  increased  produce,  enhanced 
prices,  and  the  reclaiming  of  waste  lands,  and  no  act  of  the  Government  could  be 
construed  as  legalizing  a  demand  on  the  part  of  the  zemindars  of  more  than  the 
proper  land-rent,  t .  «.,  the  Government  share  of  the  produce ;  but  at  the  same  time 
all  that  the  cultivating  classes  had  a  right  to  demand  was  that  the  proportion  which 
the  Govemmen  share  should  bear  to  the  gross  produce  of  the  soil  should  be  regulated 
on  some  fixed  principle,  which  might  suways  and  easily  be  applied  to.  The  rent 
realised  by  the  zemindars  would  fluctuate  more  or  less  under  such  a  principle.'' 
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its  own  revenue.     While  stringent  rules  were  enforced   for  the   reah'sation   of 
arrears  of  Government  revenue  against  the  zemindar,  great  facilities  were  offered 
to  auction-purchasers  at  a  revenue-sale  to  avoid   incumbrances.     The    whole 
tendency  of  this   period   is  conservative :    Regulation  XLIV  of   1793*   provided 
that  an   auction-purchaser  was  entitled  to  cancel   all   engagements    which  the 
former  proprietor  shall  have  contracted   with  dependent  talukdars  and  raiyats 
whose  lands  may  be  situated  in  the   estate   sold,  with   some   exceptions  and 
similar  provisions  were  enforced  for  the  cancellation  of  the   leases  of  subor- 
dinate tenants  by  Act  XII   of     1844   and    Act  1  of  1845.     Regulation   VII 
of   1799  was   another  powerful  engine    in  the    hands  of    the  zemindar  for 
repressing  the  raiyats.     Self-interest  or  severity  of  assessment  led  to  numerous 
sales  of  estate  after  the  Permanent    Settlement,  and  nine-tenths  of  the  lands 
were  sold.*     The  operation  of    these  sale  laws  was  more  or  less  destruc- 
tive of  subordinate  interests,  and    the  proprietary  right  conferred  upon  the 
zemindars  by  the    Permanent  Setdement  gradually  grew    into* an  estate  in 
the  legal  sense  of  the  term  of  much  greater  dimensions  than  the  English  fee 
simple.     Not  only  were  all  other  estajes  ignored  to   create   it,  but  by  the  device 
of  the  sale  law,  as  often  as  Government  revenue  was  not  paid,  all  subordinate 
intersts  created  since  the  Permanent  Setdement  were  annihilated,  and   the  higher 
estate  handed  over  to  its  new  possessor  free  of  incumbrances     This  will  be 
apparent  if  we  trace  the  history  of  the  tenant  down  to  Act  X  of  1859. 

"  The  three  essential  questions  that  now  occupy  the  public  mind,/  says  one 
of  the  legislators,3  "  are  the  three  F's,  viz.,  fixity  of  rent,  fixity  of  tenure  and 
free  sale,"  We  have  traced  the  original  rights  of  the  cultivator  under  these  heads, 
and  endeavoured  to  show  how  they  stood  in  the  early  part  of  this  Intorduction ; 
it  remains  only  to  follow  up  the  discourse  down  to  Act  X  of  1859. 

First  as  to  settlement  of  rent, — The  problem  of  Indian  rent  cannot  be  doubted 
to  be  one  of  great  intricacy.     "  To  see  this  "  says  Sir 
The  correct  theory.      Henry  Maine,4  « it  need  only  be  stated  that  the  question 
is  not  one  as  to  a  custom  in  the  true  sense  of  the  word ;  the  fund  out  of  which 
rent  comes  has  not  hitherto  existed,  and  hence  it  has  not  been  asserted  on  either 
side  of  the  ftspute  that  rent  (as  distinct  from  Government  revenue)  was  paid  for 
the  use  or  occupation  of   land  before  the  establishment  of  the  british  Empire 
or  that  if  it    was  paid,  it  bore  any  relation  to  the  competition  value  of  cultivable 
soil.  *  *  *     But  the  question  is  what  vestiges  remain  of  ancient  ideas  as  to  the 
circumstances  under  which  the  highest  obtainable  rent  should  be  demanded  for     1 
the  use  of  land  ?    The  most  distinct  ancient  rule  which  I  have  discovered  occurs 
in  the  first  Of  the  official  volumes  containing  the  version  of  the  Ancient  Laws  of 
Ireland  published  by  the  Irish  Government.   '  The  three  rents/  it  says,  *are  rack- 
rent  from  a  person  of  a  strange  tribe,  a  fair  rent  from   one  of  the  tribe,  and  the 
stipulated  rent  which  is  paid  equally  by  the  tribe,  and  the  strange  tribe  '  (Leuchus 
Mor.,  p.  159.)     This  very  much    expresses  the  conclusion  on  the  subjcet  which 
I  have  arrived  at  upon  the   less  direct  evidence  derived  from  a  variety  of  quar- 
ters.   The  Irish  clan  was   apparentiy  a  group  much  more  extensive    and  of 
much  looser   structure   than  the  Eastern  or    Western  village    community  •    it 
appears  even  to    have   embraced  persons  who  cannot   be  distinguished  from 


1  Section  5. 

2  The  evidence  of   Mr.   Traut  before  the  Select  Committee  of  the   House  of 
Commons  (1832),  2341,  2342,  and  of  Mr.  Holt  Mackenzie,  2598. 

3  Raja  Shiv  Prasad's  Speech. 

4  Village  Communities,  p.  i8a 
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slaves.  Vet  from  none  of  these  (aj>iift  from  express  agreement)  could  any 
rent  be  acquire'!,  hut  a  rent  fair  accxDrding  to  receiveci  ideas,  or  in  other  words, 
a  Customary  rent,  it  was  only  when  a  person  is  totally  unconnected  with  the 
Clan  by  any  of  those  fictions  explaining  its  miscellaneous  composition  \\'hich 
Were  doubtless  adopted  by  this  (as  by  all  other  primitive  groups)  -when  such 
a  person  came  asking  for  leave  to  occupy  land,  that  the  best  bargain  could 
be  made  with  him  to  which  he  could  be  got  to  submit." 

The  princi{)le  for  settlement  of  rent  inculcated  in  this  dictum  therefore 
consists  of :  (i )  contract  rent,  which  would  apply  equally  to  the  same  as  wt^U 
As  a  strange  tribe ;  (2)  cu-^omary  rent>  which  would  hold  good  to  one  of  the 
same  tribe;  (3)  competition  or  rack-rent  for  one  of  different  tribe.  Ajiplying 
this  maxim  to  the  primitive  group  xji  the  village  we  had  contract  rent  both  for 
khudkashi  ^nd  paikdshf ;  customary  rent  for  khudk(\sht  alone,  and  compcdtion 
rent  for  paikasht ;  of  coming  to  a  ianir  period  we  ought  to  feave  freedom  of 
Contract  both  for  occupancy  and  noii^occupancy-raiyat,  customarj'  or  prevailing 
rate  for  the  occupancy-raiyat,  and  comp^ition  rent  for  non--occi\^>?.ncy-raiyat> 
and  we  shall  presently  demonstrate  diat  this  is  the  Tt>le  which  has  been  adopted 
consciously   or   unconsciously^   ip.   Indian    Legislation   throughout.     The    Rent 

•  .  Commissioners  who  have  discussed  the  question  at  length, 

misstoners"^  obesrved  that  rent  can  only  be  settled  by  custom,  con>peti- 

tion,  or  by  law,  and  that  inasmuch  as  on  a  ccount  of 
the  disturbing  element  of  the  sale  laws,  custom  has  not  settled  rent,  and 
inasmuch  as  the  ruling  power  has  a  right  to  determine  the  rent  payable  by 
the  raiyat  to  the  zemindar,  the  (lovernment  ought  to  detecmin^  what  ^harci 
of  produce  should  be  fair  for  the  form.er  to  r^o^v^l-  from  the  latter.  Now  in  this 
statement  of  the  Commissioners,  there  is  a  Confusion  of  ideas.  In  the  first  place, 
they  seem  to  labour  undef  an  Impression  thAt  settlement  of  rent  meius  fixity  to 
unchangeableness  of  rent  ;  secondly,  their  argument  amounts  only  to  a  reasoning 
in  circle.  When  w^  ask  what  is  the  best  poT^sible  theory  of  setriement  of  rent 
we  mean  what  rent  is  fair  and  eqitable  and  if  the  Commissioners  tell  us  in  answer 
that  the  (ioveinment  well  tell  us  whr^t  is  fair  and  equitable  rent,  oi|^  knowledge 
is  not  advanced  one  whit  more  than  we  possessed.  But  the  Commissioners 
also  say  that  the  Govv»fnment  will  consider  that  to  be  a  fair  share  which  will 
leave  enough  tt>  the  cultivator  of  the  soil  to  enable  him  to  carry  on  cultivadon  to 
live  in  feAsonable  comfort,  and  to  participr^te  to  a  reasonable  extent  in  the  pro- 
gress and  improving  prosperity  of  his  niiive  land.  These  are  certainly  noble 
ideas,  and  a  landholder  having  the  true  interest  of  his  estate  at  heart  will  possibly 
fully  adopt  them  to  the  letter,  'i'he  question,  however,  does  lot  rest  there; 
both  parties  concevle  that  tlie  rent  slionld  be  fair,  that  the  ^cultivator  Should 
liave  a  reasonable  subsistence  and  co^nfort.  The  question  itsolves  to  this, — 
whether  the  fairness  of  a  rent  should  go  by  the  received  notion  and  ideas 
of  the  public  or  the  fiat  of  Ihe-Xjovernmrint,  \\\  othef  >^"«rds>  by  the  arbUVay 
^ill  01  the  Government  or  by  custom  ;  thirdly,  the  GoV-^rnment  in  the 
j%reient  case  has>  a?^  a  matter  of  fact,  no  right  to  determine  the  proportion  of 
fent  which  th*:  ^.emindar  is  to  receive  from  his  raiyat.  If  the  Government  had 
^.xty  right  to  determine  the  propo"tion  of  produce  that  it  was  to  receive,  that  right 
has  been  made  over  to  the  zemindar  for  a  contract  sum.  This  is  clear  from  the 
preamble  of  Regalatipn  XIX  of  1793  ^^^^  ^^^  Proclamadon.  The  preamble  says': 
'*  By  the  anciei^t  law  of  the  country,  the  filling  power  is  entitled  to  a  certain  pro- 
portion of  the  produce  of  every  bigha  of  land,  demandable  in  money  or  kind  ac- 
cording to  local  custom,  unless  it  transfers  its  right  .hereto,  for  a  te/m  or  in  per- 
petuity or  limits  the  public  demand   upon  the  whole  of  the  lands  belonging  to  an 
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individual,  leaving  him  to  appropriate  to  his  own  use  the  difference  between  the 
value  of  such  proportion  of  the  produce  and  the  sum  payable  to-  the  public, 
whilst  he  continues  to  discharge  the  latter ;  "  and  the  Proclamation  while  fixing 
the  public  assessment  trusts  that  ''the  proprietors  of  land  sensible  of  the 
benefits  conferred  upon  them  by  the  public  assessment  being  fixed  for  ever 
will  exert  themselves  in  the  cultivation  of  their  lands,  under  the  certainty 
that  they  will  enjoy  exlusiveiy  the  fruits  of  their  own  good  management  and 
industry."' 

At  the  date  of  the  Permanent  Settlement  there  were  two  classes  of  actual 
raiyats  in  the  land,  the  khudasbt  and  the  paikasht  and   a 
How     the     correct      class  en  posse,  who  though  then  belonging  to  the  rank  of 
theory    of    rent    has     paikasht,  might  at  any  time  grow  into  the   other  class, 
practically    develop-      For  the  khudkashts  then  existing  on  the  land,  section  60  of 
ed.  Regulation  VIII  of  1793  provide  that  their  pittas  are  not 

to  be  cancelled  except  *' upon  proof  that  they  have  been 
obtained  by  collusion,  or  that  the  rent»  paid  by  them  within  the  last  three  years 
have  been  reduced  below  the  rate  of  the  nirikbundi  of  the  pergunna,  or  that  they 
have  obtained  collusive  deductions,  or  upon  a  general  measurement  of  the  per- 
gunna for  equalising  and  correcting  the  assessment."  This  is  then  the  first»  rule 
of  settlement  of  rent  that  we  find  in  the  Regulations.  The  main  principle  under- 
lying this  provision  is  that  the  khudkasht  raiyat  then  existing  on  the  land  was 
bound  to  pay  rent  at  the  pergunna  nirikbundi;  that  is  in  fact  tlie  sole  test  of  the 
maintenance  of  his  potta.  This  is  more  clear  in  Regulation  XLIV  of  1793, 
section  5.  The  auction-purchaser  could  recover  from  raiyats  and  under-tenants 
whatever  the  former  proprietor  would  have  been  entitled  to  demand  according  to 
the  established  usage  and  rates  of  the  pergunna  or  district  in  which  such  lands 
may  be  situated.  It  ought  to  be  recollected  that  at  that  time  there  being 
more  demand  for  cultivators  than  for  lands  the  paikasht  used  to  pay  a 
lower  rent  than  the  khudkasht.  For  the  khudkasht,  the  Legislature  provided 
the  pergunna  or  customary  rent  to  be  the  limit  of  rent.  It  was  never  the  con- 
templation o^  the  Legislature  that  this  also  should  be  the  settler  of  the  paikasht^ 
because  as  shown  in  the  early  part  of  this  dissertation  their  original  position  as 
tenants-at-will  subjected  them  to  contract  rent  and  did  not  entitle  them  to  claim 
customary  rent.  The  khuakasht  is  a  member  or  a  brother  of  the  village  group 
and  for  him  therefore  the  ancient  rule  of  customary  rent  ought  to  be  the  rate  of 
rent.  For  paikasht  or  khudkasht  en  posse,  s&cCxon  52  Regulation  VIII  of  1793 
provided  that  the  zemindar  could  let  his  land  to  him  in  whatever  manner  he  may 
think  proper,  thus  leaving  him  entirely  to  contract  rent.  The  Permanent  Settlement, 
however,  possibly  did  not  meai^to  affect  customary  rights,  and  if  by  custom  of  the 
country  a  cultivator  came  to  be  recognized  as  a  khudkasht  raiyat,  his  rent  would  in 
many  cases  be  determined  by  the  customary  rent.  We  may,  therefore,  assume  that 
the  Permanent  Settlement  Regulation  accepted  the  old  theory  of  rent,  that  the 
khudkasht  was  to  pay  the  customary  rent  and  the  paikasht  the  contract  rent.  For 
the  latter  no  limitation  whatever  was  made,  except  the  prohibition  of  abwabs,  &e. 
It  has  been  argued  by  competent  authorities'  that  since  the  potta  was  to  be  sub- 
mitted to  the  Collector  3^  the  zemindar's  ri^  of  rent  was  subject  to  the  revision 
of  an  officer  of  the  GovernmenL    This  ])omt  has  been  cleared  by  section  6  of 

1  See  ante, 

2  Mr.  O'Kinealy's  Minute,  pp.  136 — ^438,  Vol.  113. 

3  Section  48  of  K^^lation  VIII  of  1879. 
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Regulation  IV  of  1794,  which  provides  that  "the  approbation  of  the  Collector 
required  to  be  obtained  to  pottas  by  section  58  of  Regulation  VIII  of  1793  is  to 
be  considered  to  extend  to  the  form  only."  The  provisions  about  the  cancillatipn  of 
pottas  if  below  the  pergunna  rates  only  show  that  they  were  the  highest  rent  then 
obtainable  from  a  khudkashty  and  as  the  paikashis  were  till  then  paying  a  lower 
rent  than  his,  that  rule  sufficed  for  both,  it  being  unnecessary  to  provide  for  a 
limit  of  the  rent  of  the  paikashL 

It  is  singular  that  except  in  section  60  of  Regulation  VIII  of  1793,  the  term 
khudkasht  does  not  occub  in  any  of  the  numerous  Regulations  that  have  been 
passed  during  1793  to  1819.  The  only  mention  of  it  that  we  can  trace  after  1793 
is  in  section  11  of  Regulation  VIII,  1819,  where  in  protecting  him  against  a 
purchaser  at  a  patni  sale,  he  is  described  as  "resident  and  hereditary  cultivator," 
which  obvioifely  implies  a  descent  from  an  ancient  tenant.  The  term  "hereditary" 
seems  here  to  be  used  not  in  the  sense  of  transmissible,  but  of  transmitted,  by 
inheritance,  conveying  a  sense  of  inherited  rather  than  heritable  right.  Hence 
in  18^3  we  find  that  a  distinction  had  grown  between  ancient  khudkasht  and  new 
khudkhasht.  Regulation  XI  of;  82  2,  while  giving  to  an  auction-purchaser  at  a 
revenue-sale  th*  ad\antage  of  cancelling  the  pottas  of  under-tenants,  prescribes: 
*'  Nor  shall  the  said  rule  be  construed  to  authorize  any  purchaser  as  aforesaid  to 
eject  a  khudkasht  kadimi  raiyat,  or  resident  and  hereditary  cultivator  having  a 
prescriptive  right  of  occupancy.  Nor  shall  a  purchaser  demand  a  higher  rate  of 
rent  from  an  under-tenant  of  either  of  the  above  descriptions,  than  was  recover- 
able by  the  former  malguzar,  saving  and  except  cases  in  which  such  under- 
tenants may  have  held  their  lands  under  engagements  stipulating  for  a  lower  rate 
of  rent  than  would  have  been  justly  demandable  for  the  land,  in  consequence  of 
abatements  having  been  granted  by  the  former  ipalguzars  from  the  old-establish- 
ed rates  by  special  favour,  or  for  a  consideration  or  the  like,  or  in  cases  in  which 
it  may  be  proved  that  alluding  to  the  custom  of  the  pergunna,  mouzah,  or  other 
local  division,  such  under-tenants  are  liable  to  be  called  upon  for  new  assessment 
or  other  demand  not  interdicted  by  the  Regulations  of  the  Government." 
Observe  that  here  only  kadimi  khudkashts  are  protected,  but  not*i^A«(/>t<wA/r  in 
general ;  and  even  with  regard  to  the  former  the  established  customary  rate  was 
the  only  limitation  of  their  rent.  This  distinction  is  more  definitely  traceable  in 
1841.  Sectional  of  Act  XX  of  184 1  runs  thus:  "And  it  is  hereby  enacted 
that  the  purchaser  of  an  estate  sold  under  this  Act,  tor  the  recovery  of  arrears  due 
on  account  of  the  same,  in  the  permanently  settled  districts  of  Bengal,  fiehar, 
Orissa  and  Benares,  shall  acquire  the  estate  free  from  all  encumbrances  which 
may  have  been  imposed  upon  it  after  the  time  of  settlement,  and  shall  be  entitled, 
after  notice  given  under  section  10,  Regulation  V  of  1 812,  to  enhance  at  discre- 
tion (anything  in  the  existing  Regulations  to  the  counlrary  notwithstanding)  the 
rents  of  all  under-tenure  in  the  said  estate,  and  to  eject  all  tenants  thereof  with 
the  following  exceptions."  And  exception  No.  3  "is  land  held  by  khudkasht  or 
kadimi  raiyats  having  rights  of  occupancy  at  fixed  rents,  or  at  rents  assessable  ac- 
cording to  fixed  rates  under  the  Regulations  in  force."  The  words  "  enhance  at 
discretion"  in  the  section,  and  the  disjunctive  word  "or"  in  the  3rd  exception, 
are  very  significant.  The  disjunctive  shows  that  in  1841  only  those  were  recognized 
as  khudkasht  raiyats  who  were  kadimi  raiyats,  while  all  the  rest  were  not  khudkasht 
and  the  purchaser  could  enhance  their  rents  at  discretion.  The  kadimi  khudkasht 
could  be  assessed  only  according  to  the  pergunna  or  customary  rate. 

The     pergunna    rate     had,     however,     come    into    disuse    as    early    as 
181 2.     Mr.  Colebrooke    drew  the  attention  of    the   Government    to    this  fact. 
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and  suggested  three  rules  of  assessment :  (i)  the  pergnnna  rate;  (2)  where  such 
rate  was  not  ascertainable,  the  rate  '  r  »ates  payable  for  other  lands, of  similar 
description  and  of  the  same  quantity  in  the  vicinity ;  and  fj)  -when  the  whole  estate 
was  to  be  assessed,  the  highest  rate  paid  for  the  same  lands  in- any  one  year  within 
the  period  of  three  years  last  past.  These  rules  were  embodied  in  Regulation  V  of 
1812,  and  the  provisions  about  the  notice  of  enhancement  was  first  started  in  ss.  9 
and  10  of  the  enactment.  This  Regulation  also  gave  a  great  impetus  to  contracts 
and  agreements  between  the  parties. 

Secondly  as  to  ouster. — The  Permanent  Settlement  made  no  express  provi- 
sions for  it;  though  the  landlord  having  an  option  to  \^\  his  land  in  any  manner 
he  thinks  proper,  might  have  stipulated  a  condition  about  forfeiture  or  ejectment; 
_and  if  old  custom  had  its  play,  the  palkasht  was  liable  to  ejectment  at  will,  and 
the  >&^//(f^'<Tj^/ for  non  payment  of  rent.  Indeed,  there  being  mor^  demand  for 
cultivators  than  for  land  in  those  early  times,  it  was  not  necessary  to  provide  for 
rules  of  ejectment  at  all.  The  Sale  Regulations,  however,  made  express  pro- 
visions for  cancellation  of  pottas  atfd  ouster,  and  when  we  recollect  the  fact 
that  nine-tenths  of  the  estate  were  sold, 'we  must  assimie  that  when  a  demand 
for  land  arose,  the  holders  of  the  estates  did  not  fail  to  take  advantage  of  the 
sale  provisions,  and  the  contract   right. 

Thirdly  as  fa  traft^/er, — Of  transfers  of  raryati-holdlngs  we  have  no  trace. 
We  have  already  shown  that  before  the  period  of  the  British  Government, 
alienability  was  not  an  incident  of  raiyati  holding.  The  earlier  Regulations  seem 
to  have  adopted  this  view.  It  is  not  clear  from  clause  7,  section  15  of  Regula- 
tion VII  of  1799  which  speaks  of  '*a  lease-holder  or  other  tenant  having  a  right 
of  occupancy  only  so  long  3S  a  certain  rent  or  a  rent  determinable  on  a  certain 
pdnctple  according  to  local  rales  and  usages  be  paid,  without  any  right  of 
property  or  trans/eraMe  possession,''  whether  the  transferability  refers  to  the 
raiyati  holding.  But  section  33  of  Regulation  XI  of  1822  provides  :  ''Nothing 
in  the  said  section  (9  of  Regulation  V  of  181 2)  was  intended  or  shall  be  cons- 
trued to  affect  the  right  of  an}  individual  possessing  a  trans/eral)le  or  hereditary 
rf^/i/ of  occiM)ancy  to  contest  the  justness  ot  the  demand  so  made;''  we  can 
infer  from  t.iis  that  in  some  places  a  cusiou^  had  grown  making  the  khudkashl 
right  transferable. 

Act  A' (7/ 1859,  Act  V/IIo/iUi),  A\  C,  and  Art  VIII 0/ \%^. 

With  the  "introduction  of  Act  X  of  1859  dawned  a  new  era  in  the  history  of 
the  landlord  and  tenant.  It  was  in  tliat  year  that  the  sale  laws  were  settled  by 
Act  XI  of  1859.  That  wa*  the  first '.-Xct  by  which  the  (jovernmem  redeemed 
the  pledge  of  protecting  the  raryaiJ>  dr.u  was  given  in  the  proclaniaiion  of  the 
Permanent  Settlement.  It  has,  therefore,  been  styled  the  Raiyats'  Magna 
Charta.     It  were  better  to  call  it  the  (  onllrmation. 

At  the  tm^e  of  the  passing  01  .\ct  X,  two  thmgs  required  legislation:  (1)  it 
wns  doubted  whether  prescrrption  or  residence  in  the  village  .nhould  constitute  a 
khudkasht  raiyat.  It  was  necessary  to  remove  that  doubt  by  positive  legislation; 
(2)  it  was  necessary  to  find  out  some  definite  rule  for  ei^hancing  the  customary 
money-rent. 

ITie   first  of  these  problems  was  solved  by  the  legislators  of  18  s; 9  by  aban- 

n.P  khudkasht  re-      ?^"^"^  "}'%  ^^Tf  ^^  of  residence,  and  adopting  a  pre  scrip- 

^,^.^.j^  tive   test    In   determnimg   the   rights    of   the     khudkasht 

The   period  of  prescription  in  the  case  of  land  has  always 

l»een  twelve  years  in  India,  and  this  had  probably  some  influence  in   determining 
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the  period  chosen.  Act  X  of  1859,  section  6,  therefore  provided  that**  every 
raiyat,  who  shall  have  cultivated  or  held  land  for  a  period  of  twelve  years, 
shall  have  a  right  of  occupancy  in  the  land  so  cultivated  or  held  by  him,  whether 
it  be  held  under  potta  or  not,  so  long  as  he  pays  the  rent  payable  on  account 
of  the  same ;  but  this  rule  does  not  apply  to  khamar,  nij-jotey  or  sir  land  belong- 
ing to  the  proprietor  of  the  estate,  and  let  by  him  on  lease  for  a  term,  or  year 
by  year,  by  a  raiyat  not  having  a  right  of  occupancy.  The  holding  of  the  father 
or  odier  person  from  whom  a  raiyat  inherits  shall  be  deemed  to  be  the  holding 
of  the  raiyat  within  the  meaning  of  this  section."  This  provision  substantially 
restores  the  khudkasht  raij'a'l  to  his  former  position,  for  probably  in  Hindoo 
and  Mahomedan  times  a  raiyat,  who  had  cultivated  the  same  holding  for  twelve 
years,  would  have  been  considered  to  have  given  the  pledges  required  by  the 
community  fo/  protection  against  ouster.  It  was  also  evidently  following  the 
,  principles  of  the  ancient  system  that  the  khamar  nij  jote^  and  sir  lands  were 
excluded,  such  land  being  in  the  immediate  occupancy  or  cultivation  of  the 
zemindar,  or  if  not  so,  at  least  not  occupted  by  the  khudkashis.  Sir  Henry 
Maine  observed : — 

"  There  was  too  much  around  the  earliest  Anglo-Indian  observers  which 
seemed  inconsistent  with  (to  say  the  least)  the  universal  occurrence  in  India  of 
English  relation  between  landlord  and  tenant-at-will  for  them  to  assume  un- 
hesitatingly that  the  absolute  ownership  of  the  soil  was  vested  in  some  one 
class,  and  that  the  rest  of  the  cultivating  community  were  simply  connected 
with  the  proprietary  class  by  paying  for  the  use  of  the  land  whatever  the  mem- 
bers of  that  class  saw  fit  to  demand.  They  did  assume  that  the  persons  who  were 
acknowledged  to  l>e  entided  to  have  the  highest  rights  in  the  soil,  whether  within 
the  community  or  without  it,  bore  a  very  close  analogy  to  English  land-owners 
in  fee  simple.  They  further  took  for  granted  that  the  great  mass  of  the  cul- 
tivators were  tenanl-at-will  of  the  English  pattern ;  but  they  gave  effect  to  their 
doubts  of  the  correctness  of  those  analogies  by  creadng  between  land-owner  and 
tenants -at-will  an  intermediate  class  of  *  protected,'  or,  as  they  are  called  in  the 
East,  'occupancy  tenants.'  When,  under  the  Government  disposse^ed  by  the 
British,  any  culti\'ator  was  shown  to  have  held  his  land  by  himseKor  his  an- 
cestors for  a  certain  space  of  time,  he  was  declared  to  be  entided  to  a  qualified 
protection  against  eviction  and  rack-rent.  By  a  recent  legisladve  enactment 
this  principle  ha.s  been  generalised,  and  any  cultivator  who  even  under  the  British 
Government  has  been  undisturbed  by  his  landlord  for  the  like  period  is  invested, 
in  some  parts  of  India,  with  the  same  protection.  But  at  first  the  rule,  of  which 
the  origin  is  uncertain,  was  probably  intended  as  a  rough  way  of  determining  a 
class  which  in  some  sense  or  other  was  included  within  the  village  community. 
The  exact  period  of  occupation  selected  was  twelve  years,  the  longest  time  during 
which  it  seems  to  have  been  thought  safe  to  carry  back  into  nauve  society  an 
enquiry  upon  legal  evidence  into  a  question  of  fact." 

The  twelve  years'  occupancy-raiyat  is  a  creadon  of  Act  X  of  1859.  The 
originfr'  division  of  raiyats  was  paikasht  and  khudkasht.  T'hus  Mr  Shore  writes 
(Harrington's  Analysis,  p.  267) :  **  There  are  two  other  distincUons  of  impor- 
tance also  with  resi)ect  to  the  rights  of  the  raiyats.  Those  who  culUvate  the 
lands  of  the  village  to  which  they  belong  either  from  length  of  occupancy  or 
other  cause,  have  stronger  right  than  others,  and  may  in  some  measure  be  con- 
sidered as  hereditary  tenants  and  they  generally  pay  the  highest  rents.  The 
•Other  class  cultivate  lands  belonging  to  a  village  where  thfey  do  not  reside; 
they  are  considered  tenants-at-will/'  The  former  are  khudkasht  raiyats  and  the 
fatter /^//*«x^/ raiyats,    **  At  the  lime  of  the  passih^r  of  Act  X   of   1&59-  then/' 
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observed  Mr.  Justice  Campbell,  ''  the  estate  o!  things  was  this :  the  tenures  and 
rents  of  the  raiyats  were  still  for  the  most  part  regulated  by  the  old  custom  of 
former  times.    But  two  things  specially  required  legal  definition — 

**  First. — There  was  doubt  as  to  the  mode  or  prescription  by  which  a  khud* 
koihi  or  occupancy  tenure  was  acquired,  and  which  tenures  were  of  this  charac- 
ter. It  was  not  certain  whether  mere  settlement  in  the  village  on  the  ordinary 
terms,  without  limitation  of  tenure,  gave  such  a  right,  or  what  length  of  prescrip- 
tion established  that  right.  The  various  sale  laws  had  also  introduced  a  large 
element  of  confusion — different  estates  being  varipusly  affected  according  to 
the  date  of  sale.  And,  what  is  perhaps  most  important  of  all,  owing  to  the  ab- 
sence of  public  records  in  Bengal,  the  perishable  nature  of  private  evidence, 
and  the  discredit  attaching  to  private  documents  and  oral  evidence  in  this  country, 
it  was  very  difficult  to  prove  whether  a  raijrat's  holding  was  really  wicient,  or  what 
was  the  date  of  its  creation.  The  oldest  holdings  were  imperilled  by  the  absence  • 
of  reliable  proof.  . 

*' Second, — There  was  an  entire  want  of  any  regulated  and  defined  legal 
mode  of  enhancing  the  customary  money  rate*" — B.  L.  R.,  F.  B.,  257. 

In  the  same  case  Mr.  Justice  Steer  expressed  himself  thus :  '*  Great  and 
undoubted,  however,  as  the  above  concessions  were  in  favour  of  the  above  always 
somewhat  privileged  class  of  raiyats,  they  were  altogether  eclipsed  by  those 
which  the  Act  conferred  on  the  next  class  of  raiyats.  That  a  right  of  occupancy 
was  acquired  by  anything  short  of  an  occupation  from  a  period  prior  to  the 
Permanent  Ssttlement, — an  occupancy  which  entitled  the  raiyat  to  be  called  a 
khudkasht  raiyat — has  always  been,  I  think,  a  matter  of  doubt.  But  no  manner 
of  doubt  can  be  entertained  that  the  twelve-year  occupancy  right  was  altogether 
unheard  of  before  the  Act  suddenly  conferred  the  right.  What  raiyats  were 
entitled  imder  the  old  laws  to  be  called  khudkasht  raiyats,  and  what  raiyats  were 
entitled  to  be  considered  as  raiyats  who  had  acquired  a  prescriptive  right  of 
occupancy  are  subjects  which,  I  think,  have  never  been  cleared  up  either  by  the 
express  auifiority  of  law,  or  by  the  authority  of  any  judicial  ruling.  Are  khudkasht 
raiyats  th A  as  spoken  of  in  the  Regulations,  those  and  exclusively  those,  were 
M«</AMA/atthe  time  of  the  Permanent  Settlement ;  or  does  the  term,  ^Ai#<//few^A/ 
embrace  also  those  raiyats  who,  since  the  time  of  the  Permanent  Settlement,  had 
by  a  long  residence  in  the  village,  in  which  they  held  and  cultivated  land, 
acquired  a  prescriptive  right  of  occupancy  ?  These  were,  I  think,  even  up  to 
the  passing  of  Act  X  moot  questions,  and  are  so  still.  While  no  doubt  exists 
as  to  the  right  of  those  raiyats,  who,  from  generation  to  generation  have  cultiva- 
ted the  lands  of  the  village  in  which  they  reside  for  a  period  antecedent  to  the 
Permanent  Settlement,  and  who  without  any  doubt  are  entided  to  be  called  and 
classed  with  khudkasht  raiyats,  the  greatest  doubt  exists  as  to  whether  any  other 
class  or  description  of  raiyats  are  entided  to  be  called  khudkasht  raiyats.  If 
any  raiyat,  whose  tenure  came  into  existence  since  the  Permanent  Setdement, 
can  any  means  be  called  khudkasht  raiyat  at  all,  it  certainly  is  not  the  raiyat 
lives  who  simply  sin  the  village  and  cultivates  the  land  of  the  village.  To  be  a  khud- 
iarA/ raiyat  at  all  implies  that  the  raiyat  must  not  only  be  a  cultivator  of  lands 
belonging  to  the  village  in  which  he  resides,  but  he  must  be  an  hereditary 
husban^an.  A  khudkasht  right  is  not  acquired  in  a  day,  but  is  transmitted ; 
and  it  ha^  never,  so  far  as  my  knowledge  extends,  been  laid  down  what  exact 
length  of  holding  gives  a  title  to  a  tenant  to  consider  himself  a  khudkashx.  raiyat 
Certainly,  the  old  Regulations  seem  to  point  to  other  than  those  undoubted 
khudkasht  raiyats  whom  the  Permanent  Settlement  found  upon  the  land ;  but 
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what  length  o!  holding  constituted  a  right  by  prescription  has  never  been  de- 
finitely or  inflexibly  laid  down.  If  decisions  are  to  be  found  in  whicn  a  pres- 
criptive right  was  deemed  established  by  an  occupation  short  of  the  Permanent 
Seulement,  there  are,  on  the  other  hand,  plenty  of  decisions  to  show  that  length 
of  occupancy  was  not  deemed  to  entide  the  tenant  to  be  considered  anything 
better  than  a  tenant-at-will.  If  any  other  but  the  ancient  raiyat  occupying  from 
generation  to  generation  had  the  right  of  occupancy,  no  others  had  it ;  and  there- 
fore in  a  vast  majority  of  cases  Act  X,  by  the  twelve-year  rule  of  occupancy,  has 
created  rights  which  never  existed  before," 

Mr.  Justice  Trevor  who  led   the  majority  of  the  Judges  in  the  Great  Rent 
Case  said  :     "  At  the  time  of  the  Decennial  Settlement  the  raiyats  were  in  Bengal, 
as  in  other  parts  of  India,  divided  into  khudkasht  or   resident,   and  paikasht  or 
non-resident.     It  has    indeed    been    contended    before    us    that  time  is  of  the 
essence  of  a  khudkasht   tenure  ;  that  a  raiyat  simply  residing  in   a  village  in 
which  his  land  is,  is  not  a  khudkasht  raiyat ;  and  that,  in   order  to  constitute  a 
khudkasht  raiyat  under  the  Regulations,  he  must  be  a  resident  hereditary  raiyat, 
and  that,  if  he  has  not  succeeded  by  right  5f  heirship^  he  does  not  fall  within 
that  class  of  tenants.  But  it  appears  to  me  that,  whether  we  look  to  the  etymology 
of  the  word  or  to  the  thing  itself,  there  is  no  reasonable  ground  for  question. 
khudkasht  raiyats  are  simply   cultivators   of  the  lands  of  their  own  village  who, 
after  being  once  admitted   into  the  village,  have  a  right  of  occupancy  so  long 
as  they  pay  the  customary  rents,  and  therefore  with  a  tendency  to  become  here- 
ditary and  with  an  interest  in  the  produce  of,  the  soil   over  and  above  the  mere 
wages  of  labour  and  the  profits  of  stock ;  in  other  words,  above  the  cost  of  produc- 
tion.    These  tenants  seem  at  the  Settlement,  practically  and   legally,  though  no 
by  express  statute,  to  have  been  divided   into  two  classes  -  the  khudkasht  kadimi 
and  the  simply  khudkasht y  or  those  who  had  been  in  possession  of  the  land  for 
more  than  twelve  years  before  the   Settlement,  and  those  whose  possession  did 
not  run  back  so  long.     Both   by  the  Hindoo  and   Mahomedan  law,  as  well  as 
by  the  legal  practice  of  the  country,  twelve  years  had  been  considered  sufficient 
to  establish   a  right  by  negative  prescription,  that   is,  by  the  absence  of  any 
claim  on  the  part  of  other  persons  during  that  period ;  and  hence  lie  doctrine 
which  has  obtained   that  khudkasht  raiyats  in   possession  twelve  3^  ars  before 
the  Settlement  were   under  no  circumstances,  not  even   on  a  sale  for  arrears 
of  revenue,  liaWe  either  to  enhancement  of    rent  or  eviction  from   their  hold- 
ing, so  long    as  they  paid   the    rents    which  they  had  hU    along  paid.    But 
when   Regulation  XI   of   182a   was   passed,  the  use  in   section  32  of  that  law 
of  the  terms  khudkasht  kadimi  raiyat,   or  resident  and  hereditary  raiyat  with-  a 
prescriptive  right  of  occupancy,  to  designate  the  cultivator,  who  would  not  be ' 
liable  to  eviction  on  a  sale  for  arrears  of  revenue,  g^ve  rise   to  the  doctrine  that 
khudkasht  raiyats,  who  had  their  origin  subsequent  to  the  Settlement  were  liable 
to  eviction,  though  if  not  evicted,  they  under   section   33  could  only  be  called 
upon  to  pay  rents  determined  according  to  the  law  and  usage  of  the  country ; 
and  also  that  the  possession  of   all   raiyats  whose  tide  commenced   subsequent 
to  the  Settlement  was  simply  a  permissive   one,   that  is,  one   retained  with   the 
consent  of  the  landlord     Again,  by  Act  XII  of  1841  and  Act  I  of  1845  (which 
repealed  the  former),  a  purchaser  acquired  his  estate  free  of  all  encumbrances 
which  had  been  imposed  on  it  after  the  time   of  the  Settlement,  and  he  was 
entitled,  after  notice  given  under  section  10  of  Regulation  V  of  181 2,  to  enhance 
at  discretion  anything  in  the  Regulations  to  the  contrary  notwithstanding,  the 
rents  cA  all  under-tenures  in  the  said  estate,  and  to  eject  all  under-tenants,  with 
certain  exceptions,  amongst  which  are  khudkasht  kadimi,  but  not  simple  khudkasht 
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hiiyats.  It  follows  that  these  laws  distinctly  gfive  t!ie  purchaser  the  power  to 
eject  a  khudkashi  raiyat  whose  tenure  was  created  after  the  Permanent  Settle- 
ment, and  if  not  ejected,  they  were  liable  to  be  assessed  at  the  discretion  of 
thd  landlord.  This  word  *  discredort*  entirely  annihilated  the  rights  of  the 
khudkasht  tenants  created  subsecjuent  to  the  Settlement  in  estates  sold  under 
these  laws.  It  reduced  them  from  tenants  with  rights  of  occupancy,  so  long 
as  they  paid  the  established  rate  of  the  pergunna,  or  the  rate  which  similai* 
lands  paid  in  the  places  ftdjacent,  into  mere  tenants-at-wtll  of  the  zemindar, 
who  might  any  year  eject  them  and  place  in  their  stead  any  tenant  competing 
for  the  land.  It  is  in  short  introducing  into  this  countrary  competition  in  the 
place  of  customary  rent."     (B.  L.  R.,  F.  B.,  214,  215'and  219). 

Sif  Batrtes  Peacock  took  a  more  decided  view.  He  said :  '*  I  do  tlot 
believe  that  even  before  the  Permanent  Settlement,  ''very  cultivator  who  resided 
in  the  village  in  which  his  lands  were  situate,  whether  let  into  possession  for  a  term 
oronly  as  atenant-at-will,  or  to  hold  from  year  to  year,  necessarily  became  a 
khudkasht  X2\y2X.  The  definition  oi  khudkasht  in  Wilson's  Glossary  (287)  is 'a 
cultivator  of  his  own  hereditary  land.  The  words  khitd^  self  or  own,  nnd  kasht, 
to  sow.  show  that  the  term  has  reference  to  some  proprietary  rights,  rather  than 
to  the  fact  of  residence  in  the  village.  In  column  267  of  the  same  Glossary 
/i/->&>&f/r/i^ajM  the  definition  is*  a  resident  cultivator — one  cultivating,  his  own 
hereditarv  lands,  either  under  a  zemindar  or  a  co-parcener  in  a  village.'  In 
Bengal  one  class  of  them  holding  their  lands  at  fitted  fates  by  hereditary  rights 
Uonletimes  sub-let  them,  except  the  part  about  their  dwelling,  in  which  they 
continue  to  reside,  and  although  ceasing  to  cultivate  and  engaged  in  trade  or 
business  they  Vetain  their  designations  of  khudkasht.  The  term  is  also  applied 
In  the  North-Western  Provinces  to  lands  which  the  proprietor  or  the  payer  of 
the  (iovernment  revenue  cultivates  himself.  A  khudkasht  raiyat  probably  derived 
his  litle  by  descent  from  or  succession  to  one  of  the  old  village  community,  or 
some  person  who  in  ancient  times  had  acquired  a  proprietary  right  in  the  land 
under  the  eld  Hindoo  or  Mahomedan  law  by  reason  of  his  having  reclaimed 
It.  Menu  says  :  **  Sages  pronounce  cultivated  land  to  be  the  property  of  him 
who  Cut awA' the  wood,  or  who  cleared  and  tilled  it'  (Chapter  IX,  para.  44). 
So  properlj'^in  \Vaste  land  was,  according  to  the  Mahomedan  law,  established 
by  reclaiming  it  with  the  permission  of  the  Imam  according  to  Aboo  llanifa, 
ftrld  by  the  mere  act  of  reclaiming  it  according  to  Aboo  Vusol  and  Mahonud. 
(See  Baillie  on  the  Land  Tax  of  India,  Chapter  VI,  para.  422).  But  however 
this  may  be,  it  is  clear  that  since  Regulation  II  of   1793,    by   which  the    right    ot 

t)roperty  was  declared  to  be  vested  in  the  landlords,  /  ^  ,  in  the  zemindars  and 
ndependent  talukdars,  property  in  land  which  formed  part  of  a  permanently- 
settled  estate  coidd  not  be  acquired  by  reclaniirtg  from  waste.  How.  then  could 
it  be  acquired  except  by  contract  of  adverse  po43ession,  or  by  prescriplioT!  i^oing 
back  ^s  far  as  to  the  time  of  the  Permanent  Settlement  ?  I  am  of  opin'on  that 
neither  a  right  of  proprietorship  nor  a  fight  of  odcupancy  could  have  been  ac* 
huired  bx  any  other  means  in  a  permanently-settled  estitlc;  Th^  dlfecdons 
to  revenue  officers,  paragraph  130,  show  that  the  right  depends  upon  prescription! 
It  is  there  ^:'SA  :  '  It  is  impossible  to  lay  down  any  fixed  rule  defining  what  classes 
of  cultivau/is  are  to  be  considered  entitled  to  hold  at  fixed  rates.  They  are  known 
in  different  parts  of  the  country  by  different  names,  as  chupperbund,  khudkashi 
kadimiy  mourasi  hukdar,  &c.,  all  of  which  terms  imply  attachment  to  the  soil  or 
prescriptive  right.  Those  who  have  no  such  right  are  commonly  called  kutcha 
asamji>  or  paikttshts.  It  has  sometimes  been  supposed  that  all  raiyals  resident 
in  the  village  {khudkasht)  are  of  the  former  class,  and  that  those  who  reside  ill 
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in  another  village  {paikasht)  have  no  rights.  But  there  are  frequent  exceptions 
to  this  rule.  Many  cultivators  residing  in  the  village  are  n^ere  tenants-at-will 
whilst  those  residing  in  neighbouring  villages  may  have  marked  and  recog- 
nized rights.  Prescription  is  the  best  rule  to  follow.  I  am  clearly  of  offinion 
that  a  raiyat  who,  after  the  date  of  the  Permanent  Settlement,  and  specially  after 
Regulation  V  of  i8t2,  was  let  into  possession  by  a  zemindar  to  hold  as  tenant 
for  a  fixed  term,  or  at  will,  or  from  year  to  year,  or  without  defining  the  period 
during  which  his  tenancy  was  to  continue,  did  not  before  .Act  X  of  1859,  nierely 
by  reason  of  an  occupation  for  twelve  years,  become  a  khudkasht  raiyat.'*  (B.  L. 
R.,  F.B.,  318.320). 

Thus  very  great  doubt  and  difference  of  opinion  have  prevailed  amongst 
the  highest  authorities  as  to  the  mode  in  which  khudkasht  raiyats  were  created 
in  more  modern  da)s,  and  as  Mr.  Justice  Campbell  observed,  one  of  the  main 
purposes  foi^ which  Act  X  was  enacted  was  to  settle  this.  Regulation  I  of  1793, 
section  8,  clause  i,had  expressly  reserved  to  the  Governor-General  the  right  to 
make  such  Regulations  as  might  be  necessary  to  protect  the  cultivators.  This 
was  at  length  acted  upon  in  1859,  when  by  Act  X  of  that  year  a  new  species  of 
right,  called  an  occupancy  nght,.was  conferred  upon  cultivators  who  had  occupied 
their  holdings  for  twelve  years  and  upwards  Hence  it  has  been  observed  that 
the  occupancy  raiyat  is  a  creation  of  Act  X  of  1859.  It  has  however  substantially 
restored  the  khudkasht  raiyat  to  his  former  position,  and  besides  has  extended 
his  privileges  to  paikasht  raiyats  holding  for  twelve  years.  "  Some  of  the  strongest 
arguments,''  wrote  Mr.  Field  in  1875,  "urged  against  the  provisions  of  Act  X 
of  1859  were  that*  while  ignoring  the  special  privileges  of  khudkasht  raiyats  and 
the  existence  of  all  rights  depending  upon  custom,  it  conferred  the  same  benefit 
upon  khudkasht  raiyats  who  admittedly  had  privileges,  and  paikasht  raiyats  who 
admittedly  had  none;  and  by  giving  zxi  ex  post  facto  o^tx2X\QXi  to  the  right  of 
occupancy  provisions  in  respect  of  both  classes,  it  did  not  allow  the  landlords 
time  to  provide  by  contract  against  the  acquisition  by  the  latter  cl  ass  ofa  right 
«to  which  they  had  not  a  shadow  of  claim  before.  In  the  case  of  khudkasht 
raiyats  the  Legislature,  in  giving  a  right  of  occupancy,  merely  foljowed  custom, 
the  particular  period  of  twelve  years  being  borrowed  from  the  law  Cf  limitation. " 
(Field's  'Regulation,  Introduction,  p,  40,  foot-note). 

When,  however,  the  revision  of  the  Rent  Law  of  Bengal  in  a  comprehensive 
scale  occurred  to  the  Government,  and  a  Commission  was  appointed  for  the  pur- 
pose in  1879,  Mr.  Mackenzie,  one  of  the  members,  raised  the  question  whether 
the  original  Mtt^/y^jj^/ raiyat  has  not  suffered  by  section  6  of  Act  X  of  1859, 
and  whether  it  would  not  be  advisable  to  restore  him  statu  quo,  "  Act  X  of 
1859,'^  he  writes  in  his  note  of  6th  January  i88€),  ''was  not  intended  by  its 
authors  to  effect  any  radical  change  in  the  rights  and  status  of  the  cultivating 
classes.  *  *  It  is  clear  that  the  intention  of  ihe  Select  Committee  was  not  to 
change,  but  to  elucidate  the  law  and  make  it  more  precise ;  but  it  is  now  ac- 
knowledged that  the  effect  of  these  sections  in  Bengal  has  been  to  inflict  serious 
injury  on  resident  raiyats,  placing  them  in  the  position  of  tenants-at-will  in  res- 
pect of  all  lands  as  to  which  they  cannot  prove  twelve  years  continued  occupancy. 
This  injury  was  not  foreseen  and  was  not  intended.  It  appears  to  me  to  be  the 
duty  of  this  Commission  to  endeavour  to  give  effect  now  to  the  intentions  of  the 
authors  of  Act  X,  and  to  restore,  as  far  as  is  now  possible,  the  provisions  of  the 
old  law,  I  have  already  admitted  that  it  is  perhaps  in  the  present  day  impossible 
and  useless  to  attempt  to  rehabilitate  the  -6 //w^/^aj^/ or  resident  raiyat /^//V^;7t 
verbis ;  and  I  have  said  that  I  think  we  must  be  content  to  adopt  now  a  prescrip- 
tive test  of  residence,     But  holding  as  I  distinctly  do  that  long  time  was  not  of 
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the  essence  of  the  ordinary  khudkashfs  title,  I  would  make  the  -term  of  pres- 
cription necessary  to  entitle  a  raiyat  to  the  occupancy  rights,  of  the  old  khudkasht 
a  reasonably  short  one,  just  long  enough  in  fact  to  give  reasonable  evidence  of 
his  intention  to  cultivate  permanently  the  lands  he  rents.  I  have  suggested 
that  three  years  in  a  sufficiently  long  term  to  raise  this  presumption  of  intention 
to  settle,  and  should  entitle  any  raiyat  to  a  right  of  occupancy,  not  of  course 
in  khamar  utbundi  or  similar  lands,  but  in  the  ordinary  village  jote  land."  Mr. 
Field,  another  member,  opposed  him.  "The  experience  of  the  past,"  he  observed, 
"is  strong  to  show  that  if,  for  the  classification  of  raiyats  in  the  existing  law,  a  new 
classification  be  now  substituted,  the  result  will  be  a  fresh  crop  of  litigation — ^a  fresh 
period  of  disturbed  and  uncertain  ideas  as  to  rights.  Khudkasht  raiyats  were  the 
only  raiyats  privileged  and  protected  up  to  the  passing  of  Act  X  of  1859.  Two 
elements  went  to  make  up  a  khudkashi  ^(1)  residence  in  the  village;  (2)  occupa- 
tion of  land  forming  part  of  the  village.  Act  X  dispensed  wi^i  the  former, 
and  settled  the  unsettled  ideas  as  to  the  latter  by  fixing  a  twelve-year  period  of 
prescription.  It  is  not  said  in  the  interest  of  the  raiyats  that  (1)  this  change 
in  the  law  has  prejudiced  them  as  a  ^ody ;  (2)  that  we  ought  to  restore  the  law 
to  status  in  quo,  ante  Act  X."  After  quoting  several  authorities  to  show  that 
difference  of  opinion  exists  as  to  the  mode  in  which  khudkasht  raiyats  were 
created  in  the  later  days,  he  continues :  **  I  think  that  the  law  on  this  point 
before  Act  X  was  most  uncertain,  and  that  the  task  of  restoring  that  law  is  now 
almost  an  impossible  one.  The  Village  Community,  if  it  ever  existed  in  Lower 
Bengal,  has  long  been  broken  up,  and  the  definition  of  a  village  would  raise 
insuperable  difficulties.  Doubtless  this  was  felt  by  the  framers  of  Act  X  of  1859, 
and  influenced  them  to  abandon  the  element '  residence  in  village.*  The  effect 
of  this  was  to  extend  privilege  and  protection  to  the  paikashts,  and  the  selection 
of  twelve  years  as  the  necessary  period  of  prescription  for  occupancy  did  not 
of  itself  cut  down  the  rights  of  any  khudkasht ;  but  although  Act  X  did  not 
expressly  interfere  with  any  customs  not  clashing  with  its  provisions,  people 
came  to  consider  this  Act  to  be  a  complete  Code,  and  litigants  in  consequence 
made  no  effort  to  give  evidence  of  customs.  This  and  not  any  inability  to 
prove  continaed  occupancy  for  twelve  years  (as  supposed  by  Mr.  Mackenzie) 
I  believe  to  be  the  measure  of  the  mischief  done  by  Act  X.  Our  new  Bill 
proposes  to  save  such  customs  expressly,  and  this  being  so,  the  classification 
of  Act  X  can  no  longer  be  said  to  cut  down  the  rights  and  benefits  of  the 
raiyats  as  a  body.  This  classification  has  now  been  established  for  twenty 
years.  Change — specially  change  in  the  boundaries  of  established  rights — is 
not  advisable ;  and  in  the  above  view  of  the  whole  matter,  the  substitution  of  a 
fresh  classification  of  rights  is  to  my  mind  not  expedient.  That  any  considerable 
number  of  the  cvltivating  clas«  will  be  benefited  by  such  a  change  has  nojt  been 
argued,  and  would,  I  think,  be  very  difficult,  if  not  impossible,  to  prove.  The 
small  portion  in  whose  interest  the  change  is  proposed  have  not  asked  for  it,  nor 
have  mofussil  officers  or  other  persons  asked  it  on  their  behalf ;  and  I  am  afraid 
that  the  benefit  intended  for  the  raiyats  as  a  class  will  be  more  than  neutralised  by 
the  disturbance  of  ideas  and  by  the  litigation  that  will  inevitably  ensue  by  the  un- 
willingness of  the  zemindars  to  accept  what  they  regard  as  a  further  encroachment 
on  their  rights — and  by  the  lessened  estimation  and  diminished  actual  value  that 
will  necessarily  be  attached  to  a  right  of  occupancy  when  any  squatter  can  acquire 
it  in  the  short  space  of  three  years.  {The  Report  of  the  Rent  Commission^  Vol, 
Ily  Appendix,  pp,386  and^Sg,)     Mr.  Field's  views  ultimately  prevailed. 

Section  6  of  Act  X  of  1859,  however,  brought  in  a  radical  change  in  the 
economy  and  construction  of  die  peasantry  of  Bengal.  For  the  old  distinction 
of  rsdyats  into  khudkasht  and  paikasht,  we  had  now  the  broad  division  of  raiyats 
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having  a  right  of  occupancy  and  those  having  no  such  right,  or  occupancy  raiyats 
and  tenants-at-will.  The  Bengal  Tenancy  Act  has  re-introduced  the  element  of 
residence  in  the  village  [see  section  20),  has  given  the  occupancy  raiyatan  option 
to  change  lands  in  the  same  village  [see  section  20  (2)]  and  following  the  old  custom 
has  given  him  a  right  to  hold  fresh  land  in  the  village  on  the  same  tenure  as  the 
old  (section  29),  and  has  made  his  right  heriuble  (section  26).  He  is  not  liable 
to  ejectment  (section  35),  and  that  even  if  he  defaults  to  pay  rent  (section  65) — 
which,  however,  is  a  provision  that  goes  beyond  his  ancient  rights. 

As  to  enhancement,  the  authors  of  Act  X  of  1859  at  first  proposed  two  rules 

I  St?  the  prevailing  rate  payable  by  the  same  class  of  raiyats; 

Enhancement.  2nd,  increase  of  rent  for  increase  of  area.     But  before  the 

Act  was  passed,  another  very  equitable  rule  was  introduced 

viz.,  the  increase  of  the  value  of  produce,  or  of  productive  power  of  land  (see 

pp.  145, 167 — 175),  and  all  these  rules  were  limited  by  another  condition  which 

was  that  the  rent  should  be  fair  and  equitable.    Tne  first  of  these  rules  it  ought 

to  be  observed,  is  no  other  than  the  old  customary  rent  (see  pp.  72     74,  163 — 165 

175 — 1^6,  post).    These  rules  have  been  substantially  reproduced  in  the  Bengal 

Tenancy  Act  (sections  30 — 39),  only  the  third  has  been  removed  from  the  grounds 

of  enhancement  and  restored  in   section  52  of  the  Act,  and  the  second  has  been 

developed  (sections  30,  32,  38,  39). 

Act  X  of  1859  subjected  the  tenant-at-will  to  the  terms  of  his  landlord,  and 
if  he  refused  those  terms  he  could  be  ousted  (see  p.  195, 
Ouster.  post).    The  occupancy  raiyat  as  all  other  tenants  was  liable 

to  ejectment  for  default  of  payment  of  rent  (p.  265, /<?j/.)  The  Bengal  Tenancy 
Act  protected  the  non-occupancy  raiyat  by  several  conditions  (see  sections  44, 
47,  p.  197,  212,  posf),  and  the  occupancy  raiyat  at  fixed  rate,  and  the  permanent 
tenure-holder,  are  no  longer  liable  to  ejectment  even  for  arrears  of  rent.  Here 
the  occupancy  raiyat  gets  an  advantage  over  his  predecessor,  the  khudkasht. 

The  statutory  right  of  occupancy,  which  is  a  creation  of  Act  X  of  1859,  was 
not  transferable   ipso /ado,    (See    pp.   123 — 133,  post,) 

Transfers  g^^  where  there  was  a  custom  which  allowed  a  transfer  of 

occupancy  holdings  in  spite  of  the  landlord,  that  custom  was  maintained. 
When  the  Bengal  Tenancy  Act  was  in  the  anvil,  it  was  proposed  to  give  a 
statutory  transferable  character  to  the  occupancy  raiyat.  That  proposal  has, 
however,  been  abandoned.  But  where  it  is  transferable  by  custom,  such  custom 
has  been  recognised  [cl,  {d)  of  sub-section  (3),  s.  178  (p.  516  post)  and  illustration 
of  sections  183  (p.  393,  post )]. 

In  the  language  of  His  Excellency  the  Goyernor-General  and  the  Hon'ble 
Kristo  Das  Pal,  we  may  conclude  that  the  Bengal  Tenancy  Act  is  both  a  restoration 
and  redistribution  of  property. 

The  following  extract  from  the  Bengal  Supplementary  Administration 
Report  1882-87,  pp.  94  to  99  give  the  circustances  which  led  to  the  passing  of 
the  present  Act  VIII  of  1885. 

"When  Sir  Rivers  Thompson  assumed  the  administration  of  Bengal  in 
April,  1 882,  the  question  of  the  amendment  of  the  Rent  Law  in  the  Lower  Provinces, 
which  had  for  nearly  ten  years  been  the  subject  of  agitation  and  discussion,  had 
reached  a  stage  at  which  it  was  certain  that  some  legislative  measure  would  be 
introduced,  though  the  nature  of  that  measure  had  not  yet  been  finally  determined. 
The  necessity  for  legislation  had,  indeed,  been  apparent  ever  since  the  occurrence, 
in  1873,  oftheserioua  agricultural  disturbances  in  Pabna.    The  Bihar  famine  of 
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the  following  year  diverted  the  attention  of  the  Government  to  more  pressing 
duties,  but  the  report  of  the  Famine  Commission  dwelt  strongly  on  the  necessity 
of  placing  the  relations  of  landlord  and  tenant  in  Bengal  upon  a  surer  basis.  The 
Agrarian  Disputes  Act  of  1876  was  passed  by  Sir  R.  Temple's  Government  as  a 
temporary  measure  to  meet  emergencies  like  those  of  1873,  pending  the  fuller 
consideration  of  the  whole  question.  A  Bill  dealing  with  the  principles  upon 
which  rents  should  be  fixed  was  prepared  in  1876,  but  was  not  further  proceeded 
with,  and  in  1878  the  Government  of  Bengal  proposed  a  measure  intended  to 
provide  only  for  the  more  speedy  realisation  of  arrears  of  rent.  This  Bill  was 
introduced  into  the  Bengal  Council  but  it  was  found  impracticable  to  confine  it 
to  the  limited  object  indicated  by  its  original  title.  The  Select  Committee  on 
the  Bill  recommended  that  the  whole  question  of  a  revision  of  the  rent  law  should 
be  taken  in  hand,  and  in  April,  1879,  the  Government  of  India  sanctioned  the 
appointment  of  a  Commission  to  prepare  a  digest  of  the  existing  law  and  to 
draw  up  a  consolidating  enactment.  Proposals  which  had  been  separately  made 
for  amending  the  rent  law  in  Bihar  wtre  also  referred  to  the  Commssion  for 
consideration. 

The  report  and  draft  Bill  of  the  Commission  were  presented  in  July,  1880, 
and  after  the  whole  question  had  been  further  considered,  the  matured  proposals 
of  Sir  Ashley  Eden's  Government  were  submitted  to  the  Government  of  India 
in  July,  1 88 1.  In  March,  1882,  these  papers  were  forwarded  by  the  Govern- 
ment of  India  to  the  Secretary  of  State,  with  an  important  despatch, 
in  which  the  history  of  the  question  was  reviewed  and  the  views  of  the 
Governor-General  in  Council,  of  which  Sir  Riversj^Thompson  was  a  member, 
were  fully  explained. 

"Such  was  the  position  of  affairs  when  Sir  Rivers  Thompson  became  Lieuten- 
ant-Governor of  Bengal.  The  reply  of  the  Secretary  of  State  was  received  in 
September,  1882.  His  Lon^ship,  while  concurring  in  the  view  that  legislation 
was  necessary ,and  while  accepting  the  majority  of  the  recommendations  made 
by  the  Government  of  India,  demurred  to  a  proposal  which  formed  a  prominent 
feature  of  the  despatch.  The  Rent  Commission  had  desired  to  maintain  thet 
existing  rule  by  which  the  occupan  y-right  was  acquired  by  twevle  years'  conti- 
nuous possession.  The  Government  of  Sir  Ashley  Eden  had  recommended 
that  the  occupancy-right  should  be  enjoyed  by  all  resident  r a tya/s.  But  the 
Government  of  India  proposed  to  take  the  classification  of  lands  instead  of  the 
status  of  the  tenant  as  the  basis  on  which  the  recognition  of  the  occupancy-right 
should  be  effected,  and  to  attach  the  right  to  all  raiya/i  lands.  It  appeared  to 
the  Secretary  of  State  that  this  involved  9,  great  and  uncalled  for  departure  from 
both  the  ancient  custom  and  the  existing  law  of  the  country,  and  he  declined 
to  sanction  it.  The  Government  of  India  defended  their  proposals  in  a  subse- 
quent despatch  written  in  October,  1882.  but  the  Secretary  of  State  adhered  to 
his  former  opinion,  though  he  expressed  his  willingness  to  assent  to  the  introduc- 
tion of  the  Bill  in  the  form  which  the  Government  of  India  preferred.  The 
Government  of  India,  however,  declined  to  introduce  a  Bill  in  a  form  of  which 
the  Secretary  of  State  disapproved,  and  it  was  determined  that  the  measure  should 
be  framed  upon  the  lines  suggested  in  the  Secretary  of  State's  despatch. 

**  A  revised  draft   of  the   Bill  was  prepared  in  the  Legislative  Department  of 

the  Government  of  India,  and  on  the  2nd   March,   18 13,  Mr.   Ilbert  moved  in 

Council  for  leave  to  introduce  it.     On  the  12th  March  Sir  Steuart  Bayley,  in  whose 

charge  the  Bill  had  been  placed,  moved  that  it  should   be   referred    to   a  Select 

Committee.     After  a  long  debate,  extending  over  two  days,  the  Bill  was   referred 
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to  a  Select  Committee...  The  meetings  of  the  Committee  commenced  in 
November,  1884,  and  were  carried  on  till  the  following  March,  when  the  Committee 
presented  a  preliminary  report  accompained  by  a  revised  draft  of  the  Bill,  Four 
members  of  the  Select  Committee  recorded  minutes  of  dissent  from  the  report. 

"  The  revised  Bill  was  republished,  and  was  subjected  to  a  careful  examina- 
tion by  divisional  conferences  of  the  executive  officers  of  Government,  as  well  as 
by  juclicial  officers  and  by  the  non-official  public.  When  these  opinions  had  been 
received  and  considered,  the  views  of  the  Government  of  Bengal   were  submitted 

to  the  Government  of  India  in   a  letter  dated   the    15th  September    1884 

Among  other  points  of  less  importance,  Sir  River  Thompson  proposed  to  allow 
the  free  transfer  of  occupancy  holding  in  Bengal,  giving  the  landlord,  however, 
a  veto  if  the  transfer  were  to  any  but  an  agriculturist ;  to  leave  such  transfers  in 
Bihar  to  be  regukted  by  custom  ;  to  omit  the  clauses  of  the  Bill  which  gave  the 
landlord  a  right  of  pre-emption  ;  to  abandon  the  provisions  for  enhancement  on 
the  grounds  of  the  prevailing  rate,  or  of  the  iqfreased  productive  powers  of  the 
land ;  to  withdraw  all  limitations  upon  enhancement  by  suit,  but  no  maintain  them 
in  cases  of  enhancement  by  contract;  to  restore  the  check  which  limited 
enhancements  to  a  certain  proportion*  of  the  gross  produce;  to  provide  that  tables 
of  rates  should  be  prepared  only  on  the  application  of  parties  ;  to  retain  subs- 
tantially the  existing  law  of  distraint ;  and  to  provide  for  a  cadastral  survey  and 
the  preparation  of  a  record  of  rights. 

**The  Select  Committee  resumed  its  sittings  in  November,  1884,  and  early 
in  the  following  year  it  presented  its  final  report,  which  was  accompained  by 
minutes  of  dissent  from  several  members  of  the  Committee.  The  debate,  how- 
ever, which  followed,  showed  that  the  great  majority  of  the  dissentients  fully 
accepted  the  principles  of  the  Bill,  though  they  thot^ht  some  of  its  provisions 
unsatisfactory  or  incomplete. 

'*On  the  27th  February,  1885,  the  Bill  was  brought  forward  in  Council  by  Sir 
Steuart  Bavley,  who  moved  that  the  report  of  the  Select  Committe  should  be 
taken  into  consideration.  To  this  an  amendment  was  moved  that  the  Bill  should 
be  republished  before  being  further  proceeded  with.  After  an  exhaustive  debate, 
which  extended  over  two  days,  and  in  which  the  principles  of  the  Bill  were  fully 
discussed,  the  amendment  was  rejected  b}  a  large  majority.  The  Council 
then  proceeded  to  discuss  the  clauses  to  the  Bill.  Above  2co  amendments 
were  placed  upon  the  notice  paper;  but  many  of  these  were  formally 
withdrawn,  or  were  tacitly  dropped.  Upon  all  the  important  provisions,  however 
of  the  Bill,  there  was  an  animated  debate,  which  extended  over  the  4th,  5th,  6th, 
9th  and  I  ith  of  March.  During  this  discussion  it  was  ^he  object  of  the  Govern- 
ment of  Bengal,  while  resisting  those  amendments  which  subverted  or  weakened 
the  principles  which  the  Bill  was  intended  to  establish,  to  strengthen  the  position 
of  the  occupancy  raiyats  by  extending  the  right  to  the  parganna  instead  of  confin- 
ing it  to  the  village  ;  to  modify  the  rule  of  enhancement  on  the  ground  of  the 
prevailing  rate  ;  and  to  give  the  non-occupancy  raiyat  the  security  of  a  five  years' 
initial  lease.  These  amendments  were  not  accepted  by  the  Council,  but  the 
Government  of  Bengal  was  successful  in  maintaining,  against  strong  opposition, 
a  limitation  upon  the  enhancement  of  an  occupancy  raiyafs  rent  by  private  con- 
trct.  The  Bill  was  passed  by  the  Council  on  the  nth  March;  it  received  the 
assent  of  the  Governor-General  on  the  14th,  and  became  law  as  Act  VIII  of  1885. 
The  Act  came  into  force  on  the  1st  November  following,  except  the  chapter 
relating  to  distraint  and  to  deposit  of  rent,  the  operation  of  which  was  postponed 
to  the  I  St  February,  i886,  to  enable  the  High  Court  to  frame  the  necessary  rules. 


Digitized  by  LjOOQ IC 


xlii  BENGAL  TENANCY  ACT. 

"  The  Bill  which  thus  becatne  law  differed  in  some  important  particulars  from 
the  measure  which  had  been  introduced  into  Council  two  years  before.  Perhs^s 
no  legislative  enactment  was  ever  subjected  to  fuller  examination,  or  to  more 
searching  criticism.  The  question  had  engaged  the  attention  of  the  Government 
and  the  public  for  more  than  ten  years ;  the  Select  Committee,  which  included 
members  holding  the  most  diverse  views,  held  no  less  than  64  meetings,  and  had 
before  it  several  hundreds  of  reports,  opinions,  and  memorials.  The  result  was 
that  the  Bill  which  finally  commended  itself  to  the  approval  of  the  Coimcil  was 
in  some  respects  a  compromise,  and,  if  it  was  less  borough  and  complete,  was 
certainly  a  more  pratical  and  workable  law  than  the  draft  which  was  originally 
laid  before  the  Council.  Some  of  the  more  important  modifications  which  were 
introduced  may  be  briefly  noticed  here.  The  Bill  as  originally  brought  in  embo- 
died the  provisions  for  the  sale  oi  paint  ialuks  \  but  it  was  eventually  determined 
to  leave  Regulation  VIII  of  18 19  untouched.  The  settled  raiya^  acquired  by  the 
original  Bill  an  occupancy-right  in  all  land  held  by  him  in  the  village  or  estate. 
The  Act  limited  this  to  land  in  the*  same  village.  The  occupancy  raiyai  was 
empowered  to  transfer  his  holding,  subject  to  a  right  of  pre-emption  by  the  land- 
lord at  a  price  to  be  fixed  by  the  Civil  Court  The  pre-emption  clauses  were 
struck  out,  and  the  power  of  transfer  was  left  to  be  regulated  by  local  custom. 
The  rent  of  an  occupancy  raiyat  could  not  be  enhanced,  imder  the  Bill,  to  an 
amoimt  exceeding  one-fifth  of  the  gross  produce,  nor  that  of  a  non-occupancy 
raiyai  to  an  amount  exceeding  five-sixteenths :  but  no  limitation  of  this  kind  finds 
a  place  in  the  Act.  In  suits  for  enhancement  the  Bill  provided  Uiat  no  increase 
of  demand  in  excess  of  double  the  old  rent  should  be  awarded :  but  there  is  no 
corresponding  provision  in  the  Act.  A  prominent  feature  of  the  Bill  was  the  pre- 
paration of  tables  of  rates,  by  which  lands  were  to  be  classified  according  to  the 
capabilities  of  the  soil,  and  rent  rates  were  to  be  fixed,  which  should  be  in  force 
for  not  less  than  10,  or  more  than  30  years :  but  his  Chapter  was  entirely  struck 
out.  The  Bill  provided  that  the  non-occupancy  raiyai^  if  he  were  ejeted  from 
his  holding,  should  receive  compensation  for  disturbance  :  but  no  such  stipula- 
tion will  be  found  in  the  Act. 

'*  The  only  material  point  in  which  the  Bill  was  modified  in  the  opposite 
direction  was  in  the  echancement  of  an  occupancy  ratyais,  rent  by  contract  out  of 
court.  The  Bill  allowed  such  enhancements  to  the  amount  of  six  annas  in  the 
rupee  upon  the  old  rent :  but  the  Act  reduced  this  to  two  annas  in  the  rupee  the 
Government  of  Bengal  being  strongly  impressed  with  the  danger  of  allowing 
pressure  to  be  put  upon  tenants  to  enter  into  contracts  which  would  virtually 
defeat  the  object  of  the  legislature. 

"  The  Bengal  Tenanly  Act,  perhaps  the  most  important  measure  which  has 
passed  into  law  since  the  Regulations  of  1793  ^^'^^  promulgated,  will  be  found  on 
examination  to  have  had  three  main  objects  in  view,  to  one  or  other  of  which 
almost  all  of  its  sections  can  be  referred.  The  ancient  agricultural  law  of 
Bengal  was  founded  on  a  system  of  fixity  of  tenure  at  customary  rents.  But 
this  system  was  gradually  ceasing  to  be  suited  to  the  altered  econmic  conditions 
of  the  country,  and  the  attempts  which  were  made  to  solve  the  question  by  the 
substitution  of  positive  law  for  customary  usage  had  hitherto  been  unsuccessful, 
In  some  parts  of  Bengal,  in  which  the  zaminaan  were  powerful,  the  raiyaf  was 
treated  as  a  mere  tenant-at-will :  in  other  parts,  in  which  the  population  was 
comparatively  sparse,  the  raiyat  refused  to  pay  any  rent  unless  the  Mommdar 
agreed  to  his  terms.  Act  X  of  1859  t'other  added  to  the  difficulty  than  removed 
it.  On  the  one  hand,  this  Act  made  it  almost  impossible  for  the  raiyai  to 
establish  a  right  of  occupancy :  on  the  other  Han/f,  it  piaffed  imfiip<>rfthl<>  obstacles 
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in  the  vmy  of  the  eamindar  who  sued  for  an  enhancement  of  his  rent.  The 
courts  of  law,  with  rigid  impartiality,  required  the  raiyai  to  establish  his  occu- 
pancy right  by  showing  that  he  had  cultivated  the  same  plot  of  ground  for  twelve 
successive  years,  and  demanded  f rpm  the  landlord  the  impossible  proof  that  the 
value  of  the  produce  had  increased  in  the  same  proportion  in  which  he  asked 
that  his  rent  should  be  enhanced.  The  legal  maxim  semper  presumiiur  pro* 
neganie  was  never  more  copiously  illustrated  3ian  in  the  various  phases  of  this 
rent  litigation.  The  party  upon  whom  lay  the  burden  of  proof  was  almost  cer- 
tain to  tail.  To  this  evil  the  Tenancy  Act  was  intended  to  afford  a  remedj . 
The  principle  of  the  Act  may  be  said  to  be  based  upon  a  system  of  fixity 
of  tenure  at  judicial  rents :  and  its  three  main  objects  are, — first,  to  give  the  settled 
raiyat  the  same  security  in  his  holding  as  he  enjoyed  under  the  old  customary 
law ;  secondly,  to  ensure  to  the  landlord  a  fair  share  of  the  increased  value  of 
the  produce  of  ^e  soil :  and,  thirdly,  to  lay  down  rules  by  which  all  disputed 

Questions  between  landlord  and  tenant  can  be  reduced  to  simple  issues  and 
ecided  upon  equitable  principles.  A  good  example  of  the  first  will  be  found 
in  the  clause  which  throws  upon  the  landlord  the  onus  of  disproving  the  raiyat* s 
claim  to  a  right  of  occupancy ;  the  second  is  illustrated  by  .the  section  relating 
to  price-lists,  which  relieves  the  zemindar  of  the  trouble  of  showing  that  the 
value  of  the  produce  has  Increased ;  the  third  pervades  the  whole  of  the  Act, 
and  is  especially  conspicuous  in  the  valuable  section  which  authorises  an  appli- 
cation to  determine  the  incidents  of  a  tenancy,  and  in  the  chapter  which  relates 
to  records-of-right  and  settlements  of  rents.  The  maintenance  of  the  principles 
of  the  Act  is  further  safegaurded  by  a  section  which  restricts  the  power  of  enter- 
ing into  contracts  in  contravention  of  its  fundamental  provisions. 

"  In  pursuance  of  these  main  principles,  the  Act  lays  down  rules  to  guide  the 
courts  in  determining  whether  a  tenant  is  a  tenure-holder  or  a  raiyat;  it  provides 
a  procedure  for  the  registration  of  the  transfer  of  tenures ;  it  defines  the  position 
of  raiyats  who  hold  at  fixed  rates  of  rent ;  it  simplifies  and  'facilitates  suits  for  the 
enhancement  or  reduction  of  rent ;  it  establishes  a  system  for  the  commutation 
of  rents  payable  in  kind :  it  specifies  the  grounds  on  which  a  non-occupancy  raiyai 
may  be  ejected ;  it  prescribes  rules  for  instalments,  receipts,  and  interest  upon 
arrears;  it  encourages  the  making  of  improvements;  it  restricts  sub-letting ;  it 
provides  for  cases  in  which  holdings  are  surrendered  or  abandoned,  it  protects 
the  interests,  both  of  the  parties  and  of  the  general  public,  in  cases  of  disputes 
between  co  sharers;  it  lays  down  a  procedure  for  recording  the  private  lands 
of  proprietors ;  it  introduces  a  new  system  of  distraint ;  and  it  gives  protection 
to  sub-tenants  when  the  interest  of  the  superior  holder  is  relinquished  or  sold  in 
execution  of  a  decree. 

Prindpal      changes  "The  principal  changes'made  by  the  Bengal  Tenan- 

made  by  the  Bengal  cy  Act  in  the  previous  law  have  thus  been  summed  up 
Tenancy  Act  in  the  in  the  Bengal  Administration  Report  1892  1893  pp.  9a 
previous  law.  and  93. 

(1)  A  raiyai  becomes  a  "settled  raiyat''  and  acquires  rights  of  occupancy 
in  all  the  lands  he  holds  in  a  village,  provided  he  has  held  any  land  for  twelve 
years  in  the  same  village.  It  is  not  now  necessary  that  he  should  have  held  the 
same  particular  land,  or  that  he  should  have  held  all  the  land  for  twelve  years, 
as  was  tJbe  case  before.  If  he  has  held  any  land  for  twelve  years  in  a  village,  he 
acquires  occupancy-rights  in  all  the  land  he  holds,  or  may  in  the  future  hold,  in 
that  village. 

(2)  In  any  proceeding  between  a  raiyat  and  his  landlord  it  is  to  be  presumed 
that  the  raiyat  is  a  "  settled  raiyai  "  until  the  contrary  is  proved  or  admitted. 
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(3)  The  grounds  on  which  a  settled  raiya/'s  rent  may  be  enhanced  have 
been  modified,  and  the  enhancement  of  his  rent  by  suit  has  certainly  been 
facilitated;  but,  on  the  other  hand,  the  enhancement  of  his  rent  by  contract  has 
been  restricted,  and  now  there  are  few  important  rights  conferred  on  him  by  this 
Act  out  of  which  a  raiyat  is  competent  to  contract  himself. 

(4)  All  notices  of  enhancement  have  been  abolished  by  this  Act,  owing  to 
the  difficulty  experienced  in  drawing  them  up  in  accordance  with  the  provisions 
of  the  former  law,  as  well  as  of  proving  their  service.  The  institution  of  the 
enhancement  suit  is  now  all  the  notice  of  enhancement  required  to  be  gi\  en  to 
the  tenant.  • 

(5)  If  an  occupancy  raiyafs  rent  has  once  been  enhanced  by  contract  or  suit, 
no  suit  for  the  further  enhancement  of  his  rent  will  lie  until  after   the  expiry  of 

fifteen  years  [except  on  the  ground  of  a  landlord's  improvement] 

(6)  An  occupancy  raiyat   or   his  landlord's   empowered  to  apply  for  com- 
mutation of  rent  payable  in  kind  ta  a  money -rent. 

(7)  A  non-occupancy  raiyat  can  now  be  ejected  at  the  will  of  his  lord, 
only  if  he  has  been  admitted  to  the  occupation  of  the  land  under  a  registered 
lease,  and  after  the  service  on  him  of  a  six  months*  notice  to  quit,  and  within  six 
months  of  the  expiration  of  the  term  of  his  lease. 

(8)  A  non-occupancy  raiyai,  who  objects  to  pay  an  enhanced  rent,  can  now 
have  his  rent  fixed  by  the  Court.  If  the  raiyai  refuses  to  pay  the  rent  so  fixed, 
he  can  be  ejected.  But  if  he  agrees  to  pay  it  he  is  entitled  to  remain  in  occupa- 
tion of  the  land  at  that  rent  for  five  years. 

(9)  A  landlord  is  now  bound  to  retain  the  counterfoil  of  every  receipt  he 
gives  to  a  tenant,  which  receipt  has  to  contain  certain    specified   particulars ;    and 

every  tenant  is  now^  entitled,  at  the  end  of  each  year,  to  a  receipt  in  full  rr  a 
statement  of  account  up  to  the  close  of  the  year.  Further,  a  receipt  which  does 
not  contain  substantially  the  particulars  required  by  law  will  be  presumed  to  be  a 
receipt  in  full  up  to  date.  ^ 

(10)  Provision  has  been  made  for  tenants  making  improvements  in  their 
holdings,  and  for  their  recovering  compensation  for  them  in  the  event  of  eviction. 
A  system  of  registering  improvements,  whether  made  by  the  tenant  or  the  landlord 
has  also  now  been  introduced. 

(11)  Power  has  now  been  given  to  a  landlord,  with  the  sanction  of  the 
Collector,  to  acquire  the  land  of  any  of  his  tenants'  holdings  for  a  reasonable  atid 
sufficient  purpose  having  relation  to  the  good  of  the  holding  or  estate,  including 
the  use  of  the  land  for  buiffling,  religious,  educational,  or  charitable  purposes. 

(12)  No  tenant  can  now  be  ejected  except  in  execution  of  a  decree. 

(13)  Provision  has  been  made  for  the  appointment  of  common  managers  in 
the  case  of  disputes  arising  between  the  co-owners  of  estates. 

(14)  Act  VIII  (B.  C.)  of  1879,  the  Act  under  which  all  settlements  of  Govern- 
ment and  other  estates  have  hitherto  been  made  by  Government,  is  repealed 
by  this  Act.  ...As  regards  the  record  of  the  rights  and  the  fixing  of  the  rents  of 
tenants  of  lands  under  settlement,  such  settlements  will  have  ordinarily  to  be 
made  under  the  provisions  of  this  Act. 

(15)  In  Chapter  X  provision  is  made  empovoring  the  Local  Government, 
wiih  the  previous  sanction  of  the  Governor-General  in  Council,  to  order  that  a 
survey  and  reCord-of-rights    be  prepared   in   respect  of  the  lands   in  any  local 
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area  by  a  revenue  officer;  and,  when  any  such  records-of-rights  and  settlement 
of  rent  is  proceeding  in  any  local  area,  the  ordinary  Civil  Courts  are  precluded 
from  entertaining  any  suit  for  the  alteration  of  the  rent  or  the  determination* of 
the  status  of  any  tenant. 

(i6)  Power  is  given  to  the  Local  Government,  on  its  own  motion,  or  on  the 
application  of  a   proprietof   or  of  a  tenant,  to  survey  and  define  a  proprietor's 

private  or  demesne  land Restriction  has  also  been  placed  \Onthe  conversion 

of  ordinary  raiyali  land  into  khamar  land,  so  as  to  prevent  a  proprietor,  in 
future,  from  putting  obstacles  in  the  way  of  the  acquisition  of  occupancy-rights 
by  his  tenants. 

(17)  The  landlord's  power  of  distraint  has  been  curtailed.  A  landlord  can 
now  only  distrain  through  the  Civil  Court ;  and,  notwithstanding  the  distraint, 
the  tenant  is  entitled  to  reap,  gather,  and  store  the  produce,  and  do  anything 
necessary  for  its  preservation. 

(18)  A  landlord  can  no  longer  harass  his  tenant  by  instituting  successive 
suits  for  arrears  of  rent  against  him.  Three  months  must  elapse  between  £ach 
successive  rent-suit. 

(19)  A  decree  for  arrears  of  rent  can  no  longer  be  executed  by  any  one  who 
has  not  acquired  the  landlord's  interest  in  the  land  ;  but  on  the  other  hand,  the 
holder  of  a  decree  for  arrears  of  rent  is  no  longer  subject  to  any  restrictions  in 
the  execution  of  his  decree.  He  is  not  now  bound  to  proceed  in  the  first  instance 
against  the  movable  property  and  person  of  his  judgment-debtor,  then  against 
the  tenure  or  holding  itself  on  which  the  arrears  have  accrued,  and  finally, 
against  the  other  immo^ble  property  of  the  tenant,  but  is  at  liberty  to  execute 
his  decree  in  any  way  tlmt  is  lawful  under  the  Civil  Procedure  Code;  while 
the  tenant's  tenure  or  holding  is  hypothecated  for  the  rent,  and  no  transfer  of 
it  is  vaild  while  the  arrears  of  rent  which  have  accrued  on  it  remain  unsatisfied. 

{20)  Thedisabiliues  of  minority  and  lunacy  do  not  now  apply  to  rent-suits. 

Subinfeudation, 

**  It  is  a  natural  consequence  of  hereditary  benefices,  "  s^ys  Hallam,  "that 
those  who  possess  them,  carve  out  portions  to  be  held  of  themselves  by  a  similar 
tenure.  "  By  the  same  law  of  nature,  the  Permanent  Setdement  gave  an  enor- 
mous impetus  to  subinfeudation.  Sir  George  Campbell  observes* :  "  At  the 
Permanent  Settlement,  Government  by  abdicating  its  position  as  exclusive  posses- 
sor of  the  soil,  and  contenting  itself  with  a  permaj[ient  rent  charge  on  the  land, 
escaped  thenceforward  all  the  labour  and  risks  attendant  upon  detailed  manage- 
ment. The  zemindars  of  Bengal  proper  were  not  slow  to  follow  the  example 
set  them,  and|  immediately  began  to  dispose  of  their  zemindaries  in-^  similar 
manner.  Permanent  under-tenures,  known  as  patni-tenures,  were  created  in 
large  numbers,  and  extensive  tracts  were  leased  out  on  long  terms.  By  the  year 
18 19,  permanent  alienations  of  the  kind  described  had  been  so  extensively 
effected  that  they  were  formally  ligalised  by  Regulation  VIII  of  that  year,  and 
means  afforded  to  the  zemindar  of  recovering  arrears  of  rent  from  his  patnidars 
almost  identical  with  those  by  which  the  demands  of  Government  wtre  enforced 
against  himself.  The  practice  of  granting  such  under-tenures  has  steadily 
continued,  until  at  the  present  day  with  the  patni  and  subordinate  tenure  in 
Bengal  proper,  and  the   farming  system  of  Behar,  but  a  soiall  proportion  of  the 

; C 

*  Bengal  administration  Report,  1873 — 74.,  p.  7;.  • 
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whol^  permanently  settled  area  remains  in  the  direct  possession  of  the  zemindar. 
When  all  intermediate  (even  to  the  lowest)  interests  became  rights  of  property 
in'hnd,  not  only  could  the  owner  of  any  such  interest  carve  it  as  a  subject  of 
property  into  other  interests,  by  encumbering  or  alienating  within  the  limits  of  the 
right,  but  even  his  ownership  itself  might  be  of  that  complex  heterogenous  kind, 
which  is  given  in  Hindu  joint  coparcenary. 

Classificaiion  of  tenures, — Tenures  are  so  numerous  in  Bengal  that  it  is 
impossible  to  give  an  exhaustive  classification  of  them.  Mr.  Field  in  his  Land- 
^^/</fft^,  (p.  714)  attempts  it  in  the  following  table,  but  it  will  be  found  to  be 
defective  and  will  only  be  useful  in  helping  the  reader  to  form  an  idea  on  the 
sut^ect;: 

GOVERNMENT. 


(Entitle  to  Reyenub.) 


r 


I 


Jagirdar.  Zemindar. 

Paying  Revenue  to  Government. 


Ijaradar. 

Durijardar,  ticcadar, 
or  kutkinadar. 

Raiyat. 


Lakhirajdar. 


Ghatwal. 


Lakhirajdar. 


Talukdar.  Patfiidar.    Jungelburidar.     Ganthidar.    Jothdar.     Raiyat. 

Sub-raiyat. 


Bromuttur.  Pirottur.  Zimba  Talukdar. 


I 


Durpatnidar. 


Ashat  Talukdar. 

Nim  Ashat 
Talukdar. 

Howladar.    «. 

Ashat  Howladar. 


r 


I. 


Sepatnidar.        Kurfa.     Adhyari.  'Burgadari. 
Chaharpatnidar. 


rpati 
Raiyat. 


Nim  Ashat  Howladar. 

Nim  Howladar. 

Ashat  Nim  Howladar. 

Mirsha  Kursha. 

Kaim  Kash. 

Kursnidur. 
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Mr.  J.  S.  Cotton  Un   his  Memorandum  of  Land  Tenures  in  Bengal,  dated  the 
3tf/  January  1884,  treats  the  subject  under  the  following  heads  :•-** 

1 .  Zemindars. 

2.  Lakheraj  or  Revenue  free  land. 

3.  Talooks — huturi  or  shikmi  or  muzkauri  or  shamtlat, 

4.  Patni  Talooks. 

5.  Gazu$ta  holding  in  Shahabad. 

6.  Istumrari  and  mokurari  leases. 

7.  Temporary  leases  in  Behar — ijara,  musiagiri^^fKiccadari,  ki^thina^ 

zeripeshgi,  talagnas  kismuts,  gaches,  mttahid,  iiicadars  or  kutaits, 
S-  yunglebari  tenures, — howla,  ausat  howla,  nim  hewht  pirn  ausat  howla 
•  or  tim  howla,  Chittagong  talooks — Itr^amdars,  Nawhad  taluks^ 
Katubdia  talukdars,  Midnapore  Aimas,  Mandali  Joots  of  Midna- 
pore,  the  Jotedars  of  the  ffooars,  Khunt  Khatidars  of  Chota 
Nagpore, 

9.     Service  tenures — Chaheran,  piran^  Chowkidars  Chakran,  pharidari, 

10.  Rent  free  tenures — Khyrut,  bramuttur,  debuttur,  Mahatran,   Bhibutm 

tur,  piruttur,  hazrut,  durga,  &c. 

11.  Cultivators — Khudkasht,   pyekasht,    occupancy    and     non-occupancy 

raiyats,  bhaoli  and  money  rent  tenures, 

12.  Jote  Jama — bemiadi  and  miadi  or  sursory. 

13.  Halhasili  Cutti gating  tenures. 

14.  Atbundi  raiyats. 

1 5      Koorfa  raiyats, — Koorfadar,jotedar  and  burgadar  ;  kurtali  or  kulaiti. 
Different  sorts  of  tenures: — We  propose  to  discuss  tenures  under  the  follow- 
ing heads : — 

(I) 


Tenures " 


Revenue-free  f 
or  rent-free.  ' 


1 


(2)     Rent-paying. - 


L 


Jagheers — resumption. 

Service  tenures. 

Ghatwali  tenures. 

Mokuddums. 

Howlas,  Ac,  of  Backergunge. 

Jotes  and  Upunchowkis  of  Rungpore. 

Aymadars  and  Munduls  of  Midnapore. 

Shikimi  taluks. 

Patni,  Darpalni,  Sepatni  and  Chahar  patni. 

Istemrari  tenures. 

Mokurari  tenures. 

Thika,  Zerpeshgi,  Kutkina,   Satua  patua,  Ac, 

of  Behar. 


Revenue  free  or  rent  free  tenures, — Regulation  XIX  of  1793  recites  the  right 
of  the  ruling  power  of  the  country  to  a  certain  proportion  of  the  produce  of  every 
bigha  of  land,  and  that  a  grant  by  a  zemindar  of  land  free  of  revenue  is  void;  but 
that  notwithstanding  many  such  grants  had  been  made,  both  by  zemindars  and 
officers  of  Government,  on  the  pretence  of  applying  the  produce  of  the  land  to 
religious  or  charitable  purposes.  The  British  Government  had  adopted  the 
principle  that  grants  previous  to  the  accession  to  the  Dewani,  accompanied  with 
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possession,  should  be  held  valid,  but  as  no  complete  register  of  exempted  lands 
had  been  formed,  and  as  farmers  and  officers  ot  Government  still  continued  to 
make  extensive  grants,  dating  them  or  registering  them  as  before  the  accession 
to  theDewani,  it  was  enacted  by  section  2,  clause  i  of  Reg.  XIX  of  1793,  that 
all  grants  for  holding  land  free  of  revenue,  made  before  12th  August 
^7^5 f  by  whatever  authority,  and  whether  by  writing  or  not,  shall  be 
deemed  valid,  provided  the  grantee  actually  and  ho7idfide  obtained  possession 
of  the  land  so  granted,  and  that  it  has  not  since  been  subject  to  payment 
of  revenue  by  clause  2.  If  the  land  is  found  to  have  been  so  subject  to 
payment  of  revenue  for  less  than  twelve  years,  but  the  Court  is  doubtful  of  the 
authority  of  the  officer  who  subjected  the  land  to  s"ch  payment,  the  Governor 
General  in  Council  shall  decide  the  question.  By  clause  3,  the  Courts  are  not  to 
adjudge  any  person,  not  being  the  original  grantee  to  be  entitled  to  hold,  exempt 
from  the  payment  of  revenue,  land  now  subject  to  the  payment  of  revenue,  under 
a  grant  before  the  accession  to  the  Dewani  expressly  for  the  life  of  tne  grantee;  or 
if  not  so  expressed,  or  there  is  no  writing  and  none  forthcoming,  then,  if  the  grant, 
from  its  nature  and  denomination,  shall  be  proved  to  be  for  life  only.  By  clause 
4,  heirs  are  not  to  succeed  under  such  grants,  and  where  the  grant  is  silent,  it  must 
be  proved  to  be  hereditary  to  entitle  the  heirs,  to  succeed.  If,  however,  one  or 
more  succeessions  have  taken  place,  the  Governor-General  in  Council  shall 
declare  whether  revenue  is  to  be  paid.  By  clause  5,  holders  of  life-grants  cannot 
transfer  or  mortgage  beyond  their  own  lives. 

The  next  class  of  grants  dealt  with  consists  of  those  made  since  the  i2lh 
August  1765  and  before  ist  December  1790,  the  date  of  the  consolidated  Regula- 
tions upon  the  subject.  By  section  3,  clause  i,  all  grants  between  these  dates  by 
any  other  authority  than  the  Government  are  void  unless  confirmed  by  Govern- 
ment, and  doubts  as  to  the  authority  of  any  officer  confirming  such  grants  are  to 
be  dealt  with  as  before  directed.  An  exception  out  of  this  class  is  made  dy  clause 
3  in  favour  of  grants  by  Provincial  Coimcils  before  117s  B.  S.,  and  by  clause  4 
of  grants  before  that  period,  whether  for  life  or  otherwise,  if  not  more  than  ten 
bighas  the  produce  of  which  is  ^;«<//ff/^  appropriated  as  an  endowment  on  temples 
or  to  the  maintenance  of  Br  jhmins,  or  other  religious  or  charitable  purposes,  and 
also  of  such  grants  made  before  the  Dewany.  By  section  4,  the  grantees  or 
possessors  of  revenue-free  lands  alienated  before  1st  December  1790,  are  still 
proprietors  of  the  lands  with  the  same  right  of  property  as  is  declared  to  be  vested 
in  proprietors  of  estates  or  dependant  taluks  (according  as  the  land  exceeds  or  is 
less  than  one  hundred  bighas,  as  specified  in  sections  5,  7  and  211),  subject  to 
revenue.  That  revenue  is  to  be  half  the  usual  amount  when  the  lands  are  held 
under  grants  made  before, 1 175.  By  section  6,  the  revenue  which  may  be 
assessable  on  lands  not  exeeding  a  hundred  bighas,  whether  in  one  or  more 
villages,  and  alienated  by  one  grant  before  1st  December  1790,  shall  belong  to 
the  person  responsible  for  the  discharge  of  the  revenue  of  the  estate  or  depen- 
dant taluk  in  which  the  lands  may  be  situated,  notwithstanding  anything  in  sec- 
lion  8  of  Regulation  I  of  1793  ;  and  the  person  so  entitled  to  the  revenue  of  such 
lands  is  not  to  be  liable  to  any  additional  assessment  on  this  account  during  his 
engagement.  Such  lands  shall  be  considered  a  dependant  taluk.  If  held  khas, 
the  revenue  of  the  taluk  shall  be  paid  to  the  person  entitled  to  receive  the  rents 
an  I  revenue  until  settlement  This  provision  gives  the  zemmdars  the  revenue 
of  t  :e  land  in  question.  The  revenue  of  such  lands  as  are  last  mentioned,  but 
exc  eding  a  hundrerl  hi^lias.  is  to  belong  to  Government,  and  the  lands  are  to 
be  consiilered  independent  taluks  (section  7)-  vide  sections  8  and  9,     > 
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The  third  class  of  grants  dealt  with  includes  those  made  since  ist  Decem- 
ber 1790.  These  are  declared  absolutely  void,  unless  made  by  the  authority  of 
the  Governor-General  in  Council.  Every  proprietor,  farmer  and  officer  of 
Government  appointed  to  collect  from  khas  estates,  is  authorized  and  required 
to  recollect  the  rents  from  such  land  at  the  pergunnah  rates,  and  to  dispossess  the 
grantee  thereof,  and  re-annex  such  lands  to  the  estate  or  taluk  in  which  they  are 
situated,  without  reference  to  the  Court  or  Government ;  without  being  liable,  if 
a  proprietor,  farmer  or  dependant  talukdar,  to  any  increase  of  assessment  during 
his  term  on  account  of  such  resumption.  This  provision  authorizes  resumption 
without  a  suit  (section  10,  Sonatun  Ghose  v.  Moulavi  Abdul  Farar,  B.  L.  R.,  Sup. 
Vol.,  109).  By  section  20^  valid  hereditary  grants  are  transferable,  but  the 
transfer  must  be  registered  withip  six  months  (sections  21 — 25),  and  the  omission 
to  register  renders  the  land  liable  to  revenue  (sections  26  and  27).  But  the 
admission  to  registration  is  not  conclusive  as  to  exemption  from  revenue.  This 
Regulation  ddfes  not  extend  to  Badshahi  or  royal  grants,  such  as  jagheers, 
altamghas,  muddumash. 

Badshahi  grants  are  regulated  by  Regulation  XXXVII  of  1793.     This  recites 

that  the   Native   Governments   occasionally  granted   the 
Badshahi  grants.  State   share,  of  the  produce,'  which  is  the  due  of  the  State 

with  respect  to  every  bigha  of  land,  for  the  support  of 
the  family  of  persons  who  had  performed  public  services,  for  maintaining  troops, 
&c.;  that  the  British  Government  had  continued  those  which  were  hereditary, 
and  which  were  granted  before  the  accession  to  the  Dewany,  and  of  which  the 
grantees  or  their  heirs  had  obtained  possession  before  that  period;  that  there  is 
no  complete  register  of  such  grants,  and  that  fabricated  and  antedated  grants 
are  put  forward ;  and  that  grants  for  life  are  treated  as  hereditary  without  the 
consent  of  the  ^Govefrnment.  The  titles  to  all  such  lands  are  to  be  tried  by  the 
Courts  and  a  register  formed.  Consequently  the  rules  of  23rd  April  1788,  and 
subsequent  dates,  are  re-enacted  with  modifications.  The  provisions  contained 
in  this  Regulation  as  to  the  validity  of  grants  are  substantially  the  same  as 
those  in  Regulation  XIX  of  1793.  The  Regulation  is  declared  not  to  affect  the 
zemindari  or  proprietary  right,  but  only  the  right  of  the  Government  to  revenue 
(section  4).  Altamgha,  ayma,  and  mudhumash  grants  are  to  be  considered 
hereditary  and  transferable  tenures,  but  succession  to  them  must  be  registered. 
Jagheers  are  to  be  considered  for  life,  unless  otherwise  expressed  (section  15). 
See  a  review  of  the  Lakheraj  Regulation  in  Hureehur  Mukhopadhya  v,  Madhub 
Chandra  Baboo,  14  Moore's  I.  A.,  152  ;  8  B.  L.  R.,  566,  S.  C.  See  also  Mutty 
Lai  Sen  Gywal  v.  Deskhur  Roy.  B.  L.  R.,  Sup.  Vol.t  774;  9  W.  R.,  i,  S.  C; 
Kameshuree  Dassia  v.  The  Courts  of  Wards,  12  W.  R.,  251. 

Regulation   II  of    1 8 1 9   recites   that   the  previous  rules  on  this  subject  had 

been  found  inadequate,  and  that  it  is  necessary  to  declare 

Resumption.  generally  the  right  of  Government  to  assess  all  lands  which 

at  the  Decennial  Settlement,  were  not  included  within  the 

limits  of  a  settled  estate ;  not  being  land  for  which  a  distinct  settlement  had  been 

subsequently  made  or  which  was   held  free   of  assessment  under   a   legal   and 

vested   title;  at  the   same   time  renouncing  all  claim  to  additional  revenue  from 

lands  included  in  permanently   settled    estates  at   the  settlement.     In   order  to 

establish   a   uniform    course  of  proceeding  in  resumption,  it  is  enacted  that  lands 

not  settled  for  and  not  legally  revenue-free  are  to  be   liable  to   assessment ;  and 

the  revenue   of  ^uch  lands,  whether  exceeding  100  bighas  or  not,  is   to  belong  to 

Government.     This  is  not  to  affect  the  rights  of  zemindars  and   other  proprietors 

of   permanent  settled   estates   (section  3,  clause  i).     This  provision  applies  also 
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to  churs  and  islands  formed  since  the  Decennial  Settlement,  and  to  all  lands 
gained  by  alluvion  or  dereliction  (section  3,  clause  2)  as  well  as  to  lands 
which,  although  included  within  the  limits  of  taluks  held  under  special  pottas, 
such  as  the  puthehadi  ^m^  junghboori  taluks  in  the  24-Pergunnahs  and  Jessore, 
wefe  not  permanently  assessed  at  the  permanent  settlement.  But  the  terms  of  the 
potta  are  to  be  observed  as  regards  the  original  potta-holder  or  his  legal  repre- 
sentatives (section  3,  clause  3).  The  rules  as  to  the  validity  of  revenue-free  grants 
are  declared  applicable  to  grants  at  a  fixed  or  mokurari  jama,  and  to  other  grants 
limiting  the  demands  of  Government  (section  4).  Similarly  as  to  lands  given 
in  lieu  of  pensions  (section  29).  Nothing  in  the  Regulation  is  to  affect  the 
right  of  proprietors  of  permanently  settled  estates  to  t^ie  full  benefit  of  the  cul- 
tivation of  all  waste  lands  included  in  their  estates  at  the  permanent  settlement, 
and  no  claim  is  to  be  made  with  respect  to  permanently  settled  lands  on  the 
ground  of  error,  fraud,  or  any  pretext  whatever  (section  3).  See  also  Sonatan 
Ghose  V.  Moulavi  Abdul  Farar,  B.  L.  R.,  Sup.  Vol.,  109.  * 

Regulation  XIII  of  1825  provided  for  the  settlement  of  canongoe's  lands  in 
Behar,  and  for  the  Governor-GeneraUin  Council  continuing  in  possession  the 
holders  of  lakheraj  tenures,  where  the  minhye  or  lakheraj  tenure  is  distinct  from 
the  proprietary  right  in  the  soil.  Regulation  XIV  of  1825  was  passed  to  declare 
the  extent  of  authority  vested  in  the  revenue-ofllicers  with  respect  to  confirma- 
tion of  lakheraj.  These  Regulations  tended  to  limit  the  wide  power  of  eject- 
ment at  first  given  with  respect  to  invalid  lakheraj. 

Regulation  III  of  1828  provided  that  persons  suceeding  to  revenue-free 
lands  and  lands  held  on  a  mokurari  jama,  whether  by  transfer  or  inheritance, 
shall  give  notice  to  the  Collector.  Tenures  not  duly  registered,  or  to  which  the 
specification  does  not  show  an  hereditary  title,  or  that  it  is  a  perpetual  endow- 
ment, shall  be  liable  to  resumption,  unless  they  have  been  declared  to  be  hereditary 
by  a  final  decree  of  a  Court  on  the  demise  of  the  persons  in  possession  at  the 
dateof  Regulations  XIX  and  XXXVII  of  1793.  '^^^^  Regulation  provides  also 
for  ascertaining  the  nature  of  claims  to  exemption  from  assessment  by  the  whole 
deed  and  not  merely  from  the  designation  of  the  tenure.  Jagheers  consequently 
shall  not  be  held  to  be  for  life  only,  if  the  tenure  granted  is  clearly  hereditary ; 
nor  shall  any  tenure  be  considered  hereditary  unless  expressed  to  be  hereditary 
or  perpetual  (section  12).  With  regard  to  the  sale  of  lands  of  lakheraj  tenure,  it 
is  provided  that  section  9,  Act  VII  of  1868  (B.  C),  that  when  such  lands  have 
been  sold  before  that  Act  for  arrears  of  revenue  or  demands  in  the  mode  pro- 
vided by  Act  XI  of  1859,  ^^^  s^^®  s^^^^  ^*^^  ^^'^  same  force  and  effect  against 
the  person  liable  to  pay  ihe  revenue  or  demand  as  a  sale  in  execution  of  a 
decree. 

These  Regulations  have  |)een  reviewed  in  Maharajah  Dheeraj  Rajah  Mahtab 
Chand  Bahadur  v.  The  Bengal  Government,  4  Moore's  I.  A.,  466,  and  it  has 
been  decided  with  regard  to  the  holder  of  land  resumed  by  Government  that 
the  proprietor  must  be  setded  with ;  he  must  be  assessed,  not  evicted — Hureehur 
Mukhopadhaya  v,  Madhub  Chunder  Baboo,  4  Moore's  I.  A.,  152 ;  Mahomed 
Israel  v.  Wise,  13  B.  L.  R.,  118;  see,  however,  Bheekoo  Singh  «.  The  Cyovem- 
ment,  10  W.  R.,  296.  The  zemindar  of  course  has,  since  the  permanent  settle- 
ment, no  power  to  free  any  part  of  his  land  for  payment  of  revenue  ;  he  may, 
however,  still  make  rent-free  grants — Mutty  Lall  Sen  Gywal  v,  Deskhar  Roy,  9 
W.  R.,  I,  where  such  grants  are  fully  discussed ;  Rajah  Nilmani  Sing  Deo  r. 
The  Government,  6  W.  R.,  121 ;  Ahmudoollah  v.  Mihtoolah,  3  Agra  Report, 
186.  As  to  the  zemindar's  power  to  grant  free  of  revenue,  see  Sonatun  Ghose 
V.  Moulavi  Abdul  Farhar,  B.  L.  R,  Sup.  Vol.,  109,  at  pp   150  and    151 ;   and   as 
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to  altamghas  for  charitable  purposes,  see  Jewun  Dass  Shahoo  v.  Sheik 
Kubeeniddin,  2  Moore's  I.  A.,  390,  at  pp.  403,  408 — 410  and  419.  A  zemin<jar 
seeking  to  resume  must  make  a  primd  facie  case  that  rent  has  been  received  on 
account  of  land  sought  to  be  resumed  since  1790,  or  that  the  lands  in  question 
were  part  of  the  mal  lands  of  his  zemindari  at  the  permanent  settlement.  The 
holder  must  then,  in  order  to  maintain  his  plea  of  exemption,  show  that  the 
lands  were  rent-free  before  1790 — In  the  matter  of  Mudhusudan  Chakladar, 
S.  D.  A.  (1853),  365;  Parbuti  Charan  Mukerji  v.  Rajkrishna  Mukerji,  B  L.  R., 
Sup.  Vol.,  162 ;  Maharajah  Dheeraj  Mahtab  Chand  Bahadur  v.  The  Bengal 
Government,  4  Moore's  L  A.,  466,  at  p.  497  ;  Hureehur  Mukoopadhya  v.  Madhab 
Chunder  Baboo,  14  Moore's  I.  A.,  152;  Omesh  Chunder  Roy,  z;.  Dukhina 
Sundari  Debia^  W.  R.,  F.  B.,  95  ;  8  B.  L.  R.,  566,  S.  C. 

A  def)endant  putnidar  (shikami)  can  resume  invalid  lakheraj  within  his  putni — 
Rao  Ram  Sunkur  Rai  ».  Maulavi  Syud  Ahjnud,  S.  D.  A.  (1848),  234;  In  the 
matter  of  Raj  Kishore  Rai  S.  D.  A.  (1849),  66 ;  Raj  Kishore  Rai  z^.  Soomer 
Mundle,  S.  D.  A.  (1850),  498.  But  the  manager  of  a  religious  edowment,  to  which 
the  zemindar  has  granted  the  profit's  of  a  certain  number  of  villages  after  paying 
revenue,  cannot  resume  invalid  lakheraj  within  the  limits  of  the  grant:  that  right 
remains  with  the  zemindar — Nobin  Chander  Roy  Chowdhry  v,  Pearee  Khanum 
3  W.  R.,  143.  After  resumption  of  a  grant  made  before  1790,  the  zemindar  is 
entitled  to  rent,  but  not  to  possession  of  the  land — Magnee  Ram  Chowdhry  v, 
Babu  Gun-ssh  Dutt  Singh,  W.  R.,  (1864),  275.  It  has  been  held  that  resumption 
by  Government  does  not  destroy  under-tenures ;  but  the  under-tenants  can  be 
compelled  to  pay  the  assessment  in  addition  to  their  rent  or  to  give  up 
their  tenures — Fuzul  Banoo  v.  Azeezunessa  Bibi,  3  W.  R.,  72  overruling 
Muhunt  Sheodas  z'.  Bibi  Ikram,  S.D.  A.  (1850),  167;  Anund  Mayi  Chowdrain 
V,  Ram  Kant  Sein,  S.  D.  A.  (i860),  660;  Protab  Narain  Mookerji  v, 
Madhusadan  Mookerji,  8  B.  L.  R.,  197;  Must.  Farzhara  Banu  v.  Must. 
Azezunnesa  Bibi,  B.  L.  R.,  Sup.  Vol.,  175.  This  however,  must  be  taken  to  be 
subject  to  the  ordinary  limitation  of  the  zemindar's  power  of  enhancing  rents  of 
his  tenants.  Resumption  suits  were  comparatively  rare  before  1845,  but  an  im- 
petus was  given  to  them  in  that  year  and  again  in  1855. 

With  regard  to  royal  grants,  it  has  been  held  that  a  jagheer,  according  to 
ancient  usage,  was  only  a  life  tenure — Collector  of  Bareilly,  v,  Martindell,  2  Sel. 
Rep.,  188.  A  grant  of  a  jagheer  is  a  grant  of  the  Government  rights ;  and  it  has 
been  held  that  the  jagheerdar  must  allow  the  zemindar  -malikana — Mahomed 
Ismail  Jamadar  z'.  Rajah  Balunjee  Sarsun,  3  Sel.  p.ep.,  345,  Cuttack  case.  A 
jagheer  in  Chota  Nagpore  granted  on  an  hereditary  tenure  for  military  services 
has  been  held  to  be  resumable  by  the  zemindar  on  failure  of  the  lineal  heirs  of 
the  grantee.  The  zemindar  in  this  case  appears  to  have  resumed  such  grants 
as  he  pleased,  before  the  British  rule :  and  resumption  for  want  of  heirs  was 
found  to  be  customary  in  that  distrct — Thakurain  Musst.  Roopnath  Koonwar  v. 
Maharaj  Jugunnath  Saha  Deo,  6  Sel.  Rep.,  133.  K/ouz  serinjam  grant,  or  grant 
for  military  services,  was  held  not  resumable  by  Government  so  long  as  the 
holder  did  not  refuse  to  perform  the  services — Sparrow  v,  Tanajee  Rao  Rajah 
Sirke,  2  Borr.,  501  and  Morley's  Digest,  404.  See  Beema  Shunkurz^.  Jamasjee 
Shappojee,  5  W,  R.,  (P.  C.)  121,  See  as  to  aliamgha  enams  and amar am  grants — 
Unide  Rajah  Rajahe  Bommaranze  Bahadur  v^  Prem  Masani  Venkatadry  Naidoo, 
7  Moore's  I  A.,  128  to  147.  See  as  to  ^ycnixxdjahgeer,  Forrester  ».  Secretary 
of  State  for  India,  12  B.  L.  R.,  120.  A  muadumash  grant  to  a  person  and 
*'  other  fakeers/  has  been  held  to  create  an  hereditary  tenure — ShahaUzeezoollah 
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V,  The  Collector  of  Shaharunpore,  4  Sal.  Rep.,  213.  See  for  instance 
altamgha  grants  by  firmans  followed  by  purwanahs — Musst.  Quadira  v.  Shah 
Kibiruddin  Ahmed,  3  Sel.  Rep.,  407 ;  Jennu  Dass  Sahoo  v.  Shah  Kabiruddin, 
2  Moore's  I.  A.,  390,  at  p.  408 ;  of  a  muddumash  grant  for  similar  purposes — 
Bibi  Kaniz  Fatima  z;.  Bibi  Sahebajan.  8  W.  R.,  313.  As  to  polliams,  see  Narag- 
anty  Lutchmee  Davama  v.  Vengama  Naidoo,  9  Moore's  I.  A.,  66;  The  Collector 
of  Madura  v,  Verracamoo  Ummal,  9  Moore's  1.  A.,  446.  For  cuttoo gootager 
tenure,  see  Vencata  Swara  Yettiapah  Naiker  v,  Alagoo  Moothoo  Serra  Garen, 
8  Moore's  I.  A.,  I.  A.,  327.  A  grant  of  land  as  ptfdangha  (water  for  washing 
the  feet),  made  to  a  mohunt  is  prepetual — Collector  of  Bundelknnd  v.  Churun 
DasByragi,  3  Sel.  Rep.,  415. 

With  respect  to  lands  held  upon   service  tenures  there  has  been  considerable 
conflict  as   to  the   circumstances   under  which   they  are 
Service  tenure.  resumable,  pyticularly  in  the  case  of  ghatwali  tenures.    It 

has  been  held  that  the  service  need  not  be  performed  by 
the  holders  of  the  tenure  in  person  but  they  must  be  responsible  for  its  per- 
formance— Shiblal  Singh  v.  Moorad  Khan,  9  \V.  R.,  126.  And  it  has  been  held 
that  the  rent  of  a  service  jagheer  cannot  be  enhanced  before  resumption  since 
the  jagheerdar  is  entitled  in  such  a  case  to  be  relieved  from  the  services — 
Nilmani  Sing  Deo  z/.  Ram  Golal  Sinj?  Chowdry,  Marshall  518.  With  respect 
to  the  right  to  resume,  it  was  held  in  several  cases  that  the  zemindar  could 
resume  upon  default  in  performing  the  services,  or  if  the  holder  was  dismissed, 
although  the  holding  was  hereditary — Blmgoo  Rae  v.  Azim  Ali  Khan,  S.  D- 
A.  (1855),  84;  Nilmani  Singh  Deo  v.  Ram  Golal  Singh  Chowdry,  Marshall,  518  : 
Hureenarain  Ghose  v.  Musst.  Dinoo  Dasi,  S  D.  A  (1857),  783 ;  Maharajah 
Sreesh  Chunder  Rae  v.  Madhub  Mochi,  S.  D.  A.  f  1857),  1772  ;  Tekayet  Jui?o 
Mohan  Singh  V.  Rajah  Leelanund  Sing  S.  D.  A.  (1858),  1417;  Ram  Chunder 
Chakravarti  V.  Gopal  Mirdh,  S  D.  A.  (i860).  Vol.  II,  315;  Chundernath  Ro)  v, 
Bheem  Sirdar,  W.R.(  1864),  Act  X  37;  Ramgopal  Chuckerbutty  v.  Chunderanth 
Sein,  10  W,  R.,  289.  In  a  subsequent  case  (Forbes  v.  Meer  Mahomed  Tuque, 
5  B.  L.  R.,  529,  at  p.  543  ;  13  Moore's  I.  A.,  435  ;  14  W.  R.,  P.  C,  28)  it  was 
held  that  this  right  exists  only  when  the  continued  performance  of  the  service  is 
the  condition  of  the  grant,  and  not  merely  something  entering  into  the  motive 
or  consideration  for  it.  In  this  case  the  grant  was  of  a  jagheer  before  the 
permanent  settlement,  which  provided  for  the  japrheerdars  maintaining  a 
body  of  men  to  keep  off  elephants  but  did  not  make  that  service  a  con- 
dition of  a  continuance  of  the  tenure ;  past  services  being  also  part  of  the 
consideration  of  the  grant.*^  The  grantees  had  held  without  objection  from 
the  zemindar  long  after  the  necessity  for  keeping  off  elephants  had  ceased. 
The  Government  had  assesssed  the  zemindar  for  the  lands,  and,  he  in  turn 
sought  to  assess  the  jagheerdars  on  the  ground  that  the  services  referred 
to  were  no  longer  required.  It  was  held  he  was  not  enutled  to  assess  the  lands. 
The  zemindar  seems  to  have  assessed  for  these  lands  as  chakran  under  Regula- 
tion VIII  of  1793,  section  41.  The  chowkidari  lands  in  the  zemindari  of 
Burdwan  were  annexed  to  the  z.emindar's  under  secdon  4 1  of  Regulation  Vlil  of 
1793,  but  were  not  assessed;  they  were  included  in  order  to  be  a  secu-^ity  for 
the  revenue,  but  were  not  assessed,  because  tne  zemindar  had  not  the  full  benifit 
of  them.  The  zemindar  claming  to  resume  these  lands  was  held  not  entitled  to 
do  so ;  but  was  held  entitled  10  support  the  chowkidar,  who  was  bound  to  render 
the  customary  service  to  the  zemindar. — ^Joykisxien  ^lookerji  v.  The  Collector  of 
East  Burdwan,  10  Moore,s  I.  A.  16. 
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With  regard  to  ghatwali  tenures,  those  in  Khurruckpore  have  been  held  here- 
ditary, the  sunnud  containing  the  terms  mokurart  isiemrari 
Ghatwali  tenures.         and  the  lands  having  long  descended  in  the  family— Mono- 
runjun  Sing  v.  Rajah  Leelanund  Singh,   3    W.    R.,   8!^; 
Rajah  Leelanund  Singh  Bahadur  v,  Thakur  Monorunjun   Singh,    13    B.  L.    R., 
124.     But  where  these  words  are  not  used,   they  have  been   held    resumable — 
Rajah  Leelanund  Singh  v,  Surwan  Singh,  5  W.  R.,  290,  292 ;  2  Ind.  Jurist ,  N. 
S.,  149  ;  9  Sev.  Rep.  311:  and  this  is  said  to  holch  whether  the  services  were  no 
longer  required,  or  the  ghatwals   neglected  to  perform  them — Tekayat  Jugo- 
mohum  Singh  v.  Rajah  Leelgnund  Singh,  S.  D.  A.  (1857),  1812.   And  it  has  been 
further  held  that  these  tenures  cannot  be  sold  in  execution  of  a  decree  without 
the  zemidar's  consent  — Surtuck  Chunder  Deo   v,  Bhagut  Bharut  Chunder  Singh 
S.  D.  A.  (1853J,  900;  Rajah  Leelanund  Singh  v.   Doorgabutty,   W.   R,   (1864), 
249  ;  Kustoora!»Koomaree  z;.  Binodram  Sein,  4  W.   R.,   Mies.  5  ;  Lala  Gooman 
Singh,  V,  Grant,  11   VV.  R.,   292.     Ghatwali   holdings  have  also  been  onsidered 
indivisible — Musst.   Kustoora  Kumaree   v.  ^lonohur  Deo,  W.  R.  (1864),  39, 
at  p.   42;   Hurlal   Sinsj   v.  Jurawan  Sing.  6  Sel.  Rep.,  169;  and  a  woman  may 
be  a  ghatwal — Must.  Kustoora  Kumari  v.  Monohur  Deo,   W.  R.  (1864),  39.    As 
to  the  descent  of  these  tenures  to  the   eldest  son,   see   Musst.  Teetoo  Kunwari 
y.  Surwan   Sing,   S.   D.  A.  (1853),  765.     See  as  to  ghatwali  and   servicetenures, 
Rajah  Leelanund  Singh  Bahadur  v.  Government  of  Bengal,  6  Moore's  1.  A.,  loi ; 
4  W.  R.  (P.  C-),  77,  S.  C.     Sometimes  ghatwals  paid  a  small  quit  rent  aswell  as 
rendering  service.    These  are  considered  to  have  an  hereditary  tenure — Rajah 
Leelanund  Singh  Bahadur  v.  The  Government,  2  B.  L.  R.,  A.  C.,  114.    It  is  not 
necessary  that  the  sunnud  should  express  that  the  holding  is  hereditary,  if  it  has 
been  so  held  for  a  sufl5cient  time — Baboo  Kuldip  Narain  Singh  v.   Mahadeo 
Singh,  6  W.  R.,  200 ;  B  L.  R.,  Sup.  Vol.,   559.   Kuldip  Narain  Singh  v.  The 
Government  11  B.  L.  R.,  71;  14  Moore's  I,   A.,   247.  It  has  been  held  that  a 
ghatwali  tenure  ceases  when  in  consequence  cf  the  Government  having  made 
oAer  provisions  for  police,  the   services  are  no  longer   required — Rajah(  Lee» 
lanund  Sing  v,  Nuseeb  Sing,  6  W.  R,,  80;  Rajah  Leelanund  Sing,  S.  D.  A.  1857, 
1812  ;  on  review,  S.  D.  A.  (1855),  1471;  Rajah   Anandlal  Deo     v.  Government 
S.D.  A.  (1858),  1669.    In  this  case  the  ghatwals  were  liable  to  be  dismissed  for 
neglect  of  duty,  and  the  Government  had  never  interfered  in  this  appointment 
or  dismissal  of  them.  When  ghatwali  lands  have  been  assessed  as  part  of  a  zemin- 
dari  the  Government  cannot  resume  or  claim  further  revenue  from  the  zemindar 
— ^Rajah   Leelanund  Sing  Bahadur  v.    The  Bengal    Government,    6    Moore's 
I.  A.,  loi;  4  W,   R.,   (P.   C.\   'JT,   S.  C.     But    on    the    other    hand,  it  has 
been  held  that  an    auction-purchaser    of  the  zemindari    cannot    resume    on 
Ae  suggestion  that  the  services  have  ceased,  at  \t2^\.  if  the    Government  has 
a  joint     interest   with    the    zemindar    in    the  continuance    of    the     services 
and    opposes  the    resumption.    In   this  case    the  zemindar  paid   as   revenue 
the  same  amount  as  the  ghatwals  paid  as  rent.     It  has  been  further  held  that 
even  when  the  grant  is  upon  condition  of  service,   the  zemindars  cannot,  by 
dispensing  with  the  service,  put  an  end  to  the  grant — Baboo  Kooldip  Narain  Sing 
V.  Mahadeo  Singh,  6  VV.  R.,   199,  at  p.   283  ;  The  Government  of  Bombay  v, 
Damodar  Pamananday,  5  Bom.  H.  C.  R.  (A.  C),  202.    This  applies  to  all  service 
tenures.    And  where  the  Government  consented   to  dispense  with  the   ghatwali 
services  as  regarded  the  zemindar,  and  took  from  him  instead  additional  revenues 
it  was  held  that  nevertheless  an  auction-purchaser  from  the  zemindar  could  not 
dispossess  the  ghatwals,  although  the  sunuud  was  of  a  date   subsequent  to  the 
permanent  settlement — Rajah  Leelaiiund  Sing  Bahadur  v,  Thakur  Monorunjun 
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Sing,  13  B.  L.  R.,  124.  This  was  tn  the  Khurruckpore  zemindari.  But  in  the 
same  zemindari,  when  the  appointment  of  the  ghatwals  rested  with  the  zemindars, 
it  was  held  that  the  Government,  having  dispensed  with  the  ghatwali  services 
the  zemindar  was  not  bound  to  make  any  fresh  appointment — Mahboot  Hossein 
V.  Musst.  Patasoo  Kumari,  i  B.  L.  R.  (A.  C),  120;  10  W.  R.,  179.  The 
ghatwali  tenures  of  Beerbhoom  have  been  the  subject  of  legislation.  Regulation 
XXIX  of  1 814,  after  reciting  that  these  tenures  are  hereditary  and  subject  to  a 
fixed  rent  and  services  to  be  rendered  to  the  zemindar,  and  that  these  rents  have 
been  recently  adjusted  and  made  payable  direct  to  Government,  enacts  that  the 
ghatwals  shall  not  be  ejected  or  their  rent  enhanced  sq  long  as  they  observe  their 
own  obligations  :  but  that  the  tenure  may  be  sold  for  arrears  in  the  same  way 
as  other  tenures,  i.e,^  transferred  by  the  Governor-General  in  Council  to  some 
other  person,  the  zemindars  taking  any  increase  of  revenue  thus  obtained.  And 
Act  V  of  1859,  after  reciting  that  it  has  been  held  that  the  holdeie  of  ghatwali 
lands  content  plated  by  Regulation  XXIX  of  1814  have  no  power  to  create  an 
interest  extending  beyond  the  life  of  the  holder,  enacts  that  they  shall  have  the 
same  power  of  granting  leases  as  other  proprietors  ;  but  not  ^o  extend  beyond 
the  grantor's  life  or  incumbency  unless  granted  for  certain  specified  purposes 
and  approved  by  the  Commissoners— Gonsham  Jana  v.  Musst.  Kuneeha  Dabi, 
S.  D.  A.  (i860),  504.  It  has  been  since  held  that  ghatwali  tenures  are  not 
liable  for  the  ancestor's  debts  in  the  hands  of  his  successor^or  heir — Bama 
Shunkur  v.  Jamasjee  Shapujee,  2  Moore's  I.  A.,  23.  Vide  notes'  under  section 
I  Si,  post. 

It  has  been  held  that  the  zemindar  cannot  extinguish  a  mokuddami  tenure 
in  Cuttack,  since  such  a  tenure  is  not  derived  from  the 
Mokkuddami  tenure,  zemindar — Gonsham  Jana  v.  Musst.  Kuneeha  Dabi, 
S.  D,  A»  (i860),  504.  And  it  has  been  held  that  the 
hereditary  pergunnah  officers  appointed  to  keep  the  accounts  are  still  entitled 
to  their  fees  when  the  pergunnah  is  granted  in  enam  or  jageer,  and  that  whether 
they  perform  services  or  not,  if  willing  to  do  so — Bama  Shunkur  v.  Jamasjee 
Shapujee,  2  Moor's  I.  A.,  23.  And  the  mokuddums  oi  Bhagulpore  have  been 
held  entitled  to  all  the  privileges  of  maliks,  and  to  be  quite  independent  of  the 
zemindar  or  chowdhry — Morley's  Digest.  Vol.  I.,  p.  406  (note) ;  Runglal  Ohowdry 
V.  Rama  Nath  Das.  The  mokuddums  are  consequently  not  liable  to  pay  any 
chukladari  fees — Munsur  Nath  Ohowdry  v,  Bhowani  Charan,  4  Sel.  Rep.,  126. 
Nor  is  the  zemindar  liable  to  pay  mokudduma,  chowdraee  or  chuklad^.ri  dues — 
Kalian  Chowdhry  v.  Rajah  Ikbulli,  4  Sel.  Rep.,  215.  Again  in  the  IMadras  Presi- 
dency a  pj.ki  huk  was  held  to  be  anexed  to  the  office  of  dcsai,  and  not  to  be 
resumable  by  Government — The  Government  of  Bombay  v,  Desai  Kallian  Rai 
Hakoomut  Rai,  14  Moore^s  T.  A.,  551. 

Section  181  of  the  Bengal  Tenancy  Act  provides   that  "nothing  in  this  Act 

shall  affect  any  incident   of  a  ghatwali  or   other  service- 

Service-tenures  not      tenure,  or  in    particular   shall  confer  a  right  to   transfer  or 

governed  by  this  Act.      bequeath  a  service-tenure   which,   before   the   passing   of 

this  Act,  was  not  capable  of  being  transferred  or  bequeathed. 

Il6nt-pa3rillg  tOUHrOS. — Rent-paying  tenures  are  numerous.  We  have  first 
huzuri,  kharija,  mazkuri  shamilaf,  shikmi  or  independent  taluks  and  dependent 
taluks  which  are  provided  by  Regulation  VIII  of  1793.  Then  paini  taluks, 
whose  incidents  are  described  in  Regulation  VIII  of  18 19,  istemrari  and 
mokurari  mourasi  tenures  which  have  been  discussed  under  clause  (8)  of  section 
(3),  and  under  sections  10  to  15  of  Bengal  Tenancy  Act,  post,  Thika  or  mustagiri 
leases  of  Behar  or  ijara  leases  of  Bengal  are  f  rming  leases  of  the  whole  or  portions 
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of  an  estate.  Zurpeshgi  is  a  similar  lease  granted  in  consideration  of  an  advance 
paid  by  the  lessee  to  the  lessor,  in  which  the  latter's  right  of  re-entry  is  contingent 
on  the  repayment  of  the  advance.  Kutkina  is  a  sub-lease  from  a  Thikadqr, 
Durkutkina  is  a  sub-lease  from  a  Kutkinadar,  Satua  Patua  or  Soodhhurna  is 
an  usufructuary  lease  which  provides  for  the  payment  of  principal  and  interest^ 
but  sometimes  of  the  interest  alone  from  the  usufruct  of  the  land,  Thika  Zur^ 
peshgi,  Kutkina^  Durkutkina,  and  Satua  Patua  leases  are  peculiar  to  the  Behar 
Districts.  We  have  the  homla  and  ausat  tenures  and  their  sub-divisions  in 
Backergunge  adverted  to  before,  and  a  tenure  called  upanchuki  in  Rangpore,  a 
name  said  to  be  derived  /rom  a  cess  of  one-fifth,  apparently  a  mokurari 
Istemrari  tenure — Madhub  Jana  v.  Raj  Krishen  Mookerji,  7  W.R.,  96;  Shibkumar 
Toti  V.  Kali  Prosad  Sen,  I.  B.  L.  R.  (A.  C.>,  167.  Gorabundi  is  a  similar  tunurc 
in  Bhagulpore  and  mirasdari  in  Sylhet.  Ihtimam  is  a  name  given  to  small  taluks 
in  Chittagong,  ^nd  formerly  used  in  Burdwan  and  Rajshahye.  It  is  like  the 
kaimi  taluk,  and  the  rent  is  not  theoretically  subject  to  increase,  but  in  practice 
if  the  talukdar  is  persuaded  by  a  new  auctiofi-purchaser  or  otherwise  to  consent 
to  some  small  increase,  he  generally  manages  to  get  some  conesponding  aid 
in  the  rent  payable  by  his  itmamdar-.  The  itmamdar  is  also  generally  a  cultiva- 
tor, but  he  enjoys  the  same  power  as  the  talukdar  of  granting  permanent  leasea 
to  under-raiyats.  Hence  the  creation  of  dur-iimams  and  kaimi  raiyati  leases. 
We  have  also  the  guzusta  tenures  of  Shahabad,  which  is  more  a  raiyati  tenure. 
The  gantidari  in  the  Jessore  and  24-Pergunuahs,  districts,  the  thtkadars 
In  the  south  part  of  the  24-Pergunnahs,  the  chukdars  in  the  Sunderbans, 
the  howladars  of  Jessore,  Backergunge  and  Noakhali,  the  talukdar s  of  Chittagong 
^Qjoledars  of  Rangpore  and  Julpaiguri  and  of  the  eastern  portion  of  Jessore,  the 
aimdars  and  mundals  of  Midnapore,  the  kutkatidars  of  Chota  Nagpore  are 
different  names  for  the  reclaimers  of  jungle  in  different  districts  and  places 
who  claim  a  taluki  right  and  interest  in  the  land  they  have  brought  under 
cultivation,  and  may  be  all  classed  under  jungleboori  tenure-holders. 

In  Backergunge  there  are  as  many  as  thirteen  persons  having  successive 
interest  in  the  land  inferior  to  that  of  the  proprietor  or  zemin- 
Tenures  of    Backer     dar.     These   interests  are:   (i)  zemindari,  (2)   taluk,   (3) 
gunge  ;howIa,    mm-      zimba  taluk,»  (4)  shamilat  taluk,  [5]  ashat  taluk,  [6]    nim 
hwola,  &c.  ^gj^^^  ^^^^^   ^^j  howla,*    (8)   ashat  howla,3  (9;  nim  ashat 

howla,^  (10)  nim  howla,^  (i  1)  ashat  nim  howla  or  bye-howla,^  (12)  mirash  karsha, 
(13)  kaim  karsha,  (14)  karshadar  or  raiyat — Field's  Digest  of  the  Law  of  Landlord 
and  Tenant^  p.  2,  note  ;  The  Rent  Commission  "Report,  page  10  :— 

"  The  origin  of  most  of  the  taluks  and  howlas,  "  observed  the  Rent  Commis- 
sion, "  appears  to  have  been  a  grant  of  a  considerable  tract  of  waste  land  upon 
favourable  terms  as  to  rent  to  some  one  who  undertook  to  bring  it  under  cultiva- 
tion. The  grantee  reclaimed  portions  and  sub-let  portions  to  smaller  reclaiming 
tenants ;  or  perhaps  sub-let  the  whole  if  he  could  find  tenants  to  reclaim  it. 
These  sub-lessees  sub-let  again ;  and  sub-letting  was  carried  still  lower,  until  the 

1  Baboo  Gopal  Lall  v,  Teluk  Chunder  Rai,  lo  Moore's  I.  A.,  185. 

2  Jaggut  Chunder  Roy  v.  Ramnarain  Bhuttacharjee,  i  W.  R.,  126;  Madhub 
Chunder  Ghose  v.  Nilkanto  Shaha  Roy,  2  W.R,42;  Doorga  Sundari  Debia  v« 
Dinobundhoo  Kaiburta  Dass,  8  W.  R.,  475. 

3  Hurre  Churun  Bose  v,  Meherunnessa  Bibi,  7  W.  R.,  318.^ 

4  Mahomed  Kadur  v,  Puddo  Mala,  2  W.  R.,  185. 

5  Mahomed  Kadur  v.  PaJdo  Mala,  2  W.  R.,  185  ;  Doorga  Churn  Kur  Sircar  */, 
Anund  Mayi  Debl,  3  U  .  K.,  127. 

6  Ruttun  Moni  Debi  r.  Kumalakant  Talukdar,  12  W.  R.,  364. 
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whole  tract  was  divided  into  holdings  of  a  manageable  size  for  single 
families.  The  number  of  grades  doubtless  varied  with  the  size  of  the  tract 
originally  leased  and  with  the  denseness  of  the  population  in  the 
particular  locality.  Not  uncommonly  those  who  had  reclaimed  land  sub- 
let  it  when  the  demand  for  land  increased;  or  a  person  who  had 
taken  enough  for  two  or  three  holdings  reclaimed  and  retained  enough  for 
one  and  sub-let  the  remainder.  It  is  easy  to  imagine  the  intricacy  of  interests 
which  must  have  been  the  result  of  such  a  system.  Sometimes  the  zemindar's 
grantee  embarked  a  little  capital,  making  advances  to  needy  raiyats  forced  out 
by  the  pressure  of  population  from  densely-inhabited  localities,  and  thus  enabling 
them  to  buy  ploughs  and  cattle  and  seed,  and  build  homesteads.  This  was 
probably  necessary  at  starting  a  new  settlement.  As  matters  progressed,  and 
if  the  venture  was  successful,  new  settlers  had  to  pay  a  salami  or  fine  to  the 
grantee  before  he  assigned  them  lots  in  his  grant.  In  many  instancesthe  chief 
capital  taken  to  the  work  of  reclamation  was  the  labour  of  those  who  accompanied 
the  grantee  as  a  leader  in  whomvthey  had  confidence.  Where  the  waste  has 
^^^^'^  wholly  reclaimed  and  the  land  fully  occupied,  we  find  persons  occupying 
the  double  portion  of  landlord  and  tenant,  paying  rent  for  an  entire  lot,  cultiva- 
ting part  and  sub-letting  part  to  persons  who  perhaps  again  repeat  the  process. 
In  the  case  of  persons  called  talukdars,  no  difficulty  appears  to  have  arisen,  the 
word  *  taluk '  carrying  with  it  a  definite  kind  of  meaning,  and  being  found  well 
as  m  the  old  Regulations  as  in  Act  X  of  1859.  With  the  how^adars,  however 
the  state  of  the  case  is  not  so  clear.  Are  they  talukdars?  Do  they  hold  an 
under-tenure  in  the  vague  sense  in  which  the  ^ox^  has  hitherto  been  used  ? 
If  so,  what  is  its  nature,  and  what  are  its  incidents  ?  Are  the  raiyats  entitled 
to  acquire  a  right  of  occupancy?  And  if  so,  what  becomes  of  the  middlemen 
below  them  and  of  the  raiyats  in  the  bottom  r 

The  same  difficulty  arises  with   respect  to  the  jotedars  of  Rungpore.    The 

Rent  Commission  quote  from  Mr.  Glazier  the   following 

Jotedars  of  Rung-      passage :   "  The  raiyat  who  holds  direct  from  the  zemindar 

pore.  is  called  a  jotedar,   and  his  holding   is  ^jote,  whatever  its 

size,  which  may  and  does  vary  from  one  paying  a  rent  of 
one  rupee  to  one  of  which  the  rent  is  half-a-lakh :  the  large  majority  of  jotedars 
have  small  holdings  and  are  raiyats  proper,  cultivating  their  lands  either  by  their 
own  or  hired  labour,  or  on  the  system  of  adhxyarx  or  halves,  but  a  large  number 
oi  jotedars  have  raiyats  under  them  who  are  called  either  chukanidars,  or  kurfa 
projas.  The  chukanidars,  too,  have  often  raiyats  under  them,  and  in  some  cases, 
specially  in  the  \Q.rgeT  jotes,  there  are  four  or  more  degrees  before  you  get  to  the 
actual  cultivator,  yotes  are  saleable  quite  irrespective  ot  the  term  during  which 
they  have  been  held,  wheiYiGr  jotes  held  direct  from  the  zemindar,  or  chukanijotes 
which  are  held  from  a  jotedar.  If  a  man  gets  2.jote  to-day  he  can  legally 
transfer  it  by  sale  tomorrow.  Such  sales  oijoies  by  registered  deed  or  on  the 
decree  of  Court  are  of  daily  occurrence.  " 

Persons  in    apparently   similar   position   are  to  be   found  in  other  districts 

under  various  appellations,  jungleboori  raiyats,  munduls^ 

The  aymadars  and      oymadars,     "  The  origin  of   all,"  observed  the  Rent  Com- 

munduls  of  Midna-      mission,  '*is  probably  similar,  though  the  exact  rights  accor- 

P"*"-  ded  to  each  by  custom  may  vary  in  different  distrias.     In 

Midnapore  the  settlement-officer,  Mr.  Price,  found  certain 

aymadars  who  were  receiving  from  raiyats   subordinate  to  them  rents  one  hundred 

per  cent,    higher   than   those   which  they  were  paying  to  Government.     Some  of 

,i}[iQS(t  aymadars ^^\\o    would    not  agree   'to  the    terms  offered  them  by  the  settle- 
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ment-officer  were  put  aside,  and  the  settlement  was  made  with  the  tenants  imme- 
diately below  them.  LUigation  ensued,  and  these  aymadars  were  declared  by 
the  Civil  Court  to  the  raiyats  having  a  right  of  occupancy.  It  would  appear,  how- 
ever, that  though  the  subordinate  tenants  were  parties  to  this  case,  it  was  snb- 
stantially  decided  between  the  Government  and  the  ayamadars.  It  would  have 
been  more  satisfactory  if  these  tenants  had  taken  an  active  part  in  the  pleadings, 
and  in  consequence  their  position  had  also  been  fully  considered  in  determining 
the  right  of  the  aymadars.  In  parts  of  Midnapore  bordering  on  the  jungle 
mehals,  there  is  a  class  of  person  termed  munduh  who  came  into  existence  in 
the  following  manner :  "Jhe  zemindar  granted  a  tract  of  wasteland  to  a  sub- 
stantial raiyat,  termed  an  abadkar,  who  undertook  to  brinj?  it  under  cultivation, 
paying  the  zemindars  a  stipulated  lump  sum  as  rent.  This  ahadkar^  partly  by 
the  labor  of  his  own  family  and  dependants,  and  partly  by  including  other 
raiyats  to  settle  under  him,  gradually  reclaimed  the  greater  part  of  the  grant 
and  established  a  village  upon  it,  to  which  he  usually  gave  his  name,  and  as  the 
bead  of  the  settlement,  he  was  called  mundul  or  headman.  The  zemindar  and 
the  mundut  from  time  to  time  re-adjusted  the  terms  of  their  bargain,  but  the 
zemindar  never  interfered  between  the  mundul  and  his  under-tenants.  In  settle- 
ment proceedings  of  1839,  ^^^e  munduls  were  declared  to  have  only  the  rights 
of  sthani  or  khndkasht  raiyats,  and  not  to  be  entitled  to  any  munafa  or  profits ; 
but  though  not  exactly  recoj?nised  as  ialukdars^  they  gradually  acquired  rights 
superior  to  those  of  ordinary  khudkasht  raiyats ;  and  as  they  were  left  to  make 
their  own  terms  with  the  raiyats  settled  by  them,  they  must  have  had  a  very 
considerable  profit  besides  what  they  obtained  from  any  land  cultivated  by  them- 
selves. Their  munduli  right  became  transferable  by  custom ;  and  when  at  the 
settlement  they  came  into  immediate  contact  with  the  Government,  though  not 
recognised  as  regular  talukdarsy  they  were  held  entitled  to  the  consideration 
which  in  Bengal  has  usually  been  recorded  to  the  first  reclaimer  of  the  virgin  soil." 
The  sarbarakari  tenures   of  Cuttack  are  permanent  and  hereditary,  and  with 

the   consent  of  the    zemindar  transferable — Doorjodhun 

Sarbarakari  tenures     ^^as  v,  Choonya  Daye,  i  W.  R.,  322  ;    Sudananda  Myti  v. 

of  Cutuck.  Nouruttun  Myti,  i  W.  R.,  290;  g  B.  L.  R.,  280;   Kashee- 

nath  Pane  v.  Lakhmani  Persad  Putnaik,  19  W.  R.,  99.  A 
gantee  or  ganthe  is  an  hereditary  tenure  at  a  fixed  rent;  the  name  is  said  to  be 
derived  from  a  Sanskrit  word  meaning  a  kust  or  engagement — Bepin  Behari  Chow- 
dhry  v.  Ram  Chundra  Roy,  5  B.  L.  R.,  235.  Bhekbirt  is  a  name  given  to  taluks 
sometimes  of  considerable  size  in  Saran.  Birt  land  is  held  for  religious  purpos- 
es or  by  Brahmins  free  of  revenue,  and  it  is  held  under  a  heritable  istemrari 
tenure  sometimes  known  as  Birt  ijara — Morley's  Digest  Gloss.  Vide  Whin- 
field's  Landlord  and  Tenant,  5. 

The  Bengal  Tenancy  Act  has  devoted  Chapter  III  to)  tenure-holders,  and 
general  provisions  of  the  Act  apply  to  them.  The  only  exceptions  are  those 
enumerated  in  section  195. 
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THE  BENGAL  TENANCY  ACT. 

(ACT  No.  VIII  OF  1885.) 

AS  •amended  up  to  date. 
PASSED  BY  THE  GOVERNOR-GENERAL  OF  INDIA  IN  COUNCIL, 

(Received  the  assent  of  His  Excellei^y  the  Governor-General  on 
the  14th  March,  1885,) 


An  Act  to  amend  and  consolidate  certain  enactments  relating  to 
the  Law  of  Landlord  and  Tenant  within  the  territories 
under  the  administration  of  the  Lieutenant-Governor  of 
Bengal. 

Whereas  it  is  expedient  to  amend  and  consolidate  certain 
enactments  relating  to  the  law  of  landlord  and 
tenant  within  the  territories  under  the  adminis- 
tration of  the  Lieutenant-Governor  of  Bengal:  It  is  hereby  enacted 
as  follows  ; — 

CHAPTER    I.    • 
Preliminary. 


Short  title. 


1.     (i).     This  Act    may  be   called   the 
Bengal  Tenancy  Act^  1885. 

(2).     It   shall  come  into  force   on   such   date    (hereinafter 
^  called  the  commencement  of  this  Act)  as  the 

Commencement.  t  1  /^  ».       'i-L  ^1.  •  .• 

Local  Government,  with  the  previous  sanction 
of  the  Governor-General  in  Council,  may,  by  notification  in  the 
local  Official  Gazette,  appoint  in  this  behalf. 
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(3).  It  shall  extend  by  its  own  operation  to  all  the 
territories  for  the  time  being  under  the  adminis- 
tration of  the  Lieutenant-Governor  of  Bengal, 
except  the  town  of  Calcutta,  the  Division  of  Orissa,  and  the 
Scheduled  Districts  specified  in  the  third  part  of  the  first  schedule 
of  the  Scheduled  Districts  Act,  1874;  and  the  Local  Govern- 
ment may,  with  the  previous  sanction  of  the  Governor- 
General  in  Council,  by  notification  in  the  local  official  Gazette, 
extend  the  whole  or  any  portion  of  this  Act  to  the  Division  of 
Orissa  or  any  part  thereof. 

The  Bengal  Tenancy  Act  not  a  ooxnplete  Oode.-  This  Act  docs  not 
purport  to  be  an  exhaustive  codification  of  the  law  of  landlord  ard  tenant.  The  title  is 
"An  Act  to  amend  and  consolidate  C9riain  enactments,**  For  special  enactments 
not  affected  by  this  Act,  see  section  195  which  saves  patni  and  other  laws.  For  en- 
actments amended  and  consolidated  by  this  Act,  see  Schedule  L  In  territories  in 
which  this  Act  is  not  in  force,  other  enactments  regulate  the  relations  of  landlord 
and  tenant. — see  post, 

Conunenoement  of  Act.— The  Act  came  into  force  on  the  ist  November 
1885,  (Not.,  4th  September,  1885,  Cal.  Gaz.  9th  September,  1885V  By  Act  XX 
of  1885,  the  operation  of  sections  6i  to  64,  both  inclusive,  and  of  chapter 
XII  of  the  Act,  except  such  of  their  provisions  as  confer  power  to  make  rules, 
was  postponed  to  ist  February,  1886.  Act  XX  of  1885  has  been  repealed  by 
ActXIIof  1891. 

Bent  Law  of  the  town  of  Oalcutta.— In  the  town  of  Calcutta  proper, 
the  relations  between  private  landlords  and  their  tenants  are  governed  by  the  ordinary 
law  of  contract.  The  Contract  Act  must  be  considered  to  apply  to  it.— (Madhab  v. 
Raj  Kumar,  14  B.  L.  R.,  76,  Couch,  C.  J.).  Where  the  ordinary  laws  of  contract 
are  not  applicable.  Section  17  of  21  Geo.  Ill,  Cap.  70,  provides  that  'inheritance 
and  succession  to  lands,  rents  and  goods,  and  all  matters  of  contract  and  dealings 
between  party  and  party,  shall  be  determined,  in  the  case  of  M.ihomedans,  by  the 
laws  and  usages  of  M«homedans,  and  in  the  case  of  Gentoos,  by  the  laws  and 
usages  of  Gentoos.*  In  the  absence  of  express  authority,  I  am  of  opinion  that 
tenancy  created  by  express  contract  between  Hindus  in  CalcutU  is  within  the  words 
'  matters  of  contract  and  dealing  between  party  and  party '  in  21  Geo.  Ill,  Cap.  70, 
section  17,  and  the  right  of  the  parties  and  the  incidents  of  the  tenancy  must  be  governed 
by  Hmdu  Law  "—(I.  L.  R.,  5  Cal.  688,  ^r  Wilson,  J.,  in  Russiklal  v.  Lokenath).  If 
one  of  the  parties  is  a  Mahomedan  or  Hindu,  by  the  laws  &  usages  of  the  defendant — 
(Jagat  Mohini  v,  Dwarka  Nath,  I.L.R.  8  Cal  582.)  If  the  provisions  of  the  Contract  Act 
do  not  apply,  &  both  parties  are  English,  then  the  Common  Law  of  England  will  apply — 
See  Rusik  Lai  v.  Lokenath,  I.LR.  5  Cal.  688.  But  the  Bengal  Tenancy  Act  applies  to 
lands  situated  outside  the  limits  of  the  town  of  Calcutta  but  within  its  Municipal  limits 
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as  defined  by  Bengal  Act  II  of  1888.— (Biraj  Mohini  v.  Gopeswar  MUllik,  I.  L.  R. 
27  Gal.  202).  Ground  rent  or  revenue  due  to  Government  in  respect  of  land  situated  in 
Calcutta  b  realised  by  a  summary  process  under  Act  XXIII  of  1850. 

Kent  Law  of  Orissa. — In  Orissa,  Acts  X  of  1859,  VI,  B.C.  of  1862,  and 
IV,  B.C.  of  1867  are  in  force.  (Sadananda  v,  Narathan  16  W.R.  289).  The  mahal  of 
Banki  which  was  once  a  scheduled  district  is  now  included  in  Katak  by  Act  XXV  of 
1 88 1.  The  Lt.  Governor  with  the  previous  sanction  of  the  Governor- General  in 
Council  extended  the  following<>ortions  of  the  Bengal  Tenancy  Act  to  Orissa :— Chap.  X 
&  sections  3  to  5, 19 to  26, 41  to  49,  53  to  75,  &  191. — (Not.,  lothSept.  1891,  Cal.  Gas,, 
16th  Sept.  1891);  sections  27-38  &  80  (Not.,  27th  June  1892,  (7a/.  Gaz.,  29th  June 
1892);  sections  ^^89  8c  190  (Not.,  5th  January  1893,  Cal,  Qas,,  nth  January  1893); 
sections  39  (Not.,  7th  January,  1896,  Cal,  Qa:^,  8th  January  1896);  sections  7,  40, 
52  &  192  (Not.,  17th  October,  1896,  Oal,  Oaz,,  21st  October  1896).  By  a 
notification  dated  the  i8th  January  1893  ( Oal.  Oax,t  25th  January  1893), 
the  rules  framed  and  validated  under  sections  189  &  190  of  the  Tenancy  Act 
were  declared  to  be  in  force  in  Orissa,  so  far  as  they  relate  to  the  sections  of  the 
Bengal  Tenancy  Act  which  have  been  or  may  be  extended  to  that  division  (see 
Board's  Survey  8r  Settlement  Manual,  1901  Pt.  Ill,  Chapter  2,  rule  7  (IV), 
page  71).  By  a  notification,  dated  5th  November  1898,  CaL  OaM,t  9th  November 
1898),  the  provisions  of  the  Bengal  Tenancy  Amendment  Act  III,  B.C.,  of  1B98 
were   extended  to  the  Division  of  Orissa. 

Beut  Law  of  the  Soheduled  Distriots.—Part  III  of  the  First  Schedule 
ci  Act  XIV  of  1874  specifies  following  districts  as  the  Scheduled  Districts, 
Bengal : — 

Dis/ric/s, 

(South  of  Teesta.) 
1.    Jalpaigori  and  Darjeeling   Divisions. 

Jalpaigori  (North  of  Teesta). 

II.— Chittagong   Hill  Tracts  (Act   XXII   of   i860). 

Ill,— The  Sonthal  Perguiyiahs.  » 

IV. — ^The  Chutia  Nagpore  Division. 

V,— The  Mahal  of  Angul  and  Banki  (Banki  has  been  withdrawn  from  the 
Scheduled  Districts  by  Act  XXV  of  1881  and  annexed  to  the  District  of 
Cuttack). 

The  district  of   Jalpaigori    is    divided    by   the   river  Teesta  into  two  portions 

north  of  Teesta  &  south   of  Teesta.    The  portion  which  is 

Jalpalgnri.  to  the  South  of  Teesta  was  formeriy  portion  of  the   District 

of  Rangpurand  comprised  the  Thanas  of  Jalpaigori,   Tita- 

loya,    Rajgunge,    Boda  and  Patgram.    Act    X   of   1859,    VI    B.  C.  of  1862  &  IV 

B.  C.  of   1867  were  in  force  in  this  tract.    But  in  that  portion  of  the  district  of 
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Jalpaigori  which  was  ceded  by  the  Bhutan  Government  to  the  British  Govern- 
ment in  1866,  and  which  is  commonly  known  as  the  Western  Duars,  Act  XVI 
of .  1869  (The  Bhutan  Duars'  Act)  was  in  force  up  to  the  i6th  October  1895. 
Act  XVI  of  1869  was,  however,  repealed  by  Act  VII  B.C.  of  1895  on  the 
13th  November  1895,  &  Act  X  of  1859  &  VI  B.  C.  of  1862  were  extended 
to  this  tract  (See  Cal.  Gaz.,  13th  November  1895).  Subsequently  by  notifi- 
cation No.  963  T.R.,  5th  November  1898,  the  Lt.-Govemor  with  the 
sanction  of  the  Governor- General  in  Council  has  extend^  the  Bengal  Tenancy  Act  to 
the  whole  of  the  Jalpaigori  District,  except  the  Western  Duars,  with  effect  from 
the  ist  January  1899,  subject  to  the  following  restrictions  &  modifications: 
(i)  sub-sections  (2)  &  (3)  of  section  I  of  this  Act  should  be  omitted ;  and  (2) 
the  words  ••  in  the  territories  in  which  this  Act  extends  by  its  own 
operation  **  in  subsection  (i)  and  the  whole  of  subsection  (2)  of  section  2  shall 
be  omitted.-  By  notification  No.  964  T.  R.,  5th  November,  1898,  similarly 
the  Bengal  Tenancy  Act  was  extended  to  the  portion  of  the  Jalpaigori  district, 
known  as  Western  Duars,  with  effect  from  the  ist  January,  1899,  subject  to  the 
same  restrictions  and  modifications,  as  well  as  to  the  following:  (3)  Nothing  in 
this  Act  other  than  the  provisions  of  sub-section  (i)  of  section  (2),  as  modified 
by  clause  II  of  this  notification,  shall  apply  to  any  lands  heretofore  or  hereafter 
granted  or  leased  by  Government  to  any  person  or  Company  under  an  instrument 
in  writing  for  the  cultivation  of  tea  or  for  the  r^lamation  of  land  under  the  Arable 
Waste  Law  Rules ;  (4)  where  there  -is  any  thing  in  this  Act  which  is  inconsistent 
with  any  rights  or  obligations  of  a  jotedar,  chukanidar^  dar-chukanidar,  adhiar, 
or  other  tenant  of  agricultural  land  as  defined  in  settlement- proceedings  heretofore 
approved  by  Government,  or  with  the  terms  of  a  lease  heretofore  granted  by 
Government  to  a  jotedar,  chukanidar,  dar-chukanidar,  adhiar,  and  other  tenant 
of  agricultural  land,  such  rights,  obligations,  or  terms  shall  be  enforceable  notwith- 
standing anything  contained  in  the  said  Act.  These  notifications  have  the  effect 
of  extending  the  Bengal  Tenancy  Act,  subject  to  modifications,  to  the  whole  of 
the  Jalpaigori  district.  The  repeal  of  Act  XVI  of  1869  (The  Bhutan  Duars*  Act) 
has  had  the  effect  of  making  the  provisions  of  the  Civil  Procedure  applicable  to 
the  Western  Duars  (Braja  K^nta  v.  Tufaun  Das,  4  C.JA^.  N.,  287). 

Darjeeiing.  Act  X  of   1859,   VI  B.  C.   of   1862  and    IV  B.  C.   of  1867 

are  in  force  in  the  district  of  Darjeeiing, 

In  Chittagong  Hill  Tracts  there  is  no  special  Tenancy  Act,  but  section  18 
of  Reg.  I  of  1900  empowers  the  Local  Government  to  make 
Chittagong  Hill  Tracti.  rules  to  regulate  or  restrict  the  transfer  of  land,  to  provide 
for  the  collection  of  rents,  to  prohibit,  restrict  or  regulate 
the  emigration  of  cultivating  raiyats  from  one  circle  to  another  and  tcT  regulate  the 
procedure  of  officers,  and  the  Government  has  passed  some  rules  under  that  section 
(see  CaL  Gag,,  Pt.  I,  page  429).  Act  XXII  of  i860  removed  the  Hill  Tracts 
o{  Chittagong  from  the  Jurisdiction  of  tribunals  establi^ed  under  the.  general  Regular 
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tions  and  Acts,  but  by  letter  No.  2461  of  the  17th  April  1867,  ^^^  LocaU Government 
directed  the  Courts  of  the  Hill  Tracts  to  be  guided  by  the  general  tenor  and  spirit 
of  the  Civil  Procedure  Code. 

In  the  Sonthal  Parganas  which  are  described  in  the  Schedule  to  Act  X  of  18570 
and  in  a  notification,  No.  478,  12th  March  1872  (Gaeette  of 
Sonthal  Parganaa.  Indian  1 872,  part  I,  page  240).  the  Sonthal  Parganas  settle- 

ment Regulation  III  of  1872.  as  amended  by  Regulation  III 
of  1886,'andthe  Sonthal  Parg^as  Rent  Regulation     II  of  1886  are  in  force.    See  also 
Act  XXXVII  of  1855  Regulation  V  of  1893  and  III  of  1899  and  III  of  1900.   There  is 
no    rent    law  in  force  in  some  unsettled   areas    in    Telliaghiree    parganas  and    in 
certain  deerah  (Not ,  9th  December  1879,    Calcutta  Gagette   loth   December   1879), 
and  the  relations  of  landlord  and  tenant  in  these  areas  are  governed  by  contract 
and  custom.    Section  84  of  the  Bengal  Tenancy  Act,  has  been  extended  to  Sonthal 
Parganas  (Not.  No.  771,  20th  February,  1897,  Calcutta  Gagette ,  24th  February  1897. 
In  Chutia-Nagpur  Division,  the  Chutia-Nagpur  Tenures  Act  (II  of  1869  B.  C.) 
prevails.     In  Hazanbagh,  Ranchi.  Palamau,  and  Singbhum 
Chntia-Nagpur.  districts  the  princi|)al  Tenancy  laws  are  Act  I  B.  C.  of  1879 

(The  Chutia-Nagpur  Landlord  and  Tenants  Procedure  Act), 
as  amended  by  Act  1  B.  C.  of  1903  but  in  Manbhum  and  Tributary  Mahals,  Act  X 
of  1859,  Acts  VI  B.  C.  of  1862  and  IV  of  1867  B.  C.  prevail. 

There  is  no  special  tenancy  law  in  Angul.    The  laws  in  force  in  the  Mahal 
of  Angul  are  detailed  in  the  Schedule  to  Reg.    i  of   1894, 
Angul.  the  Angul  District  Regulation.   Section  55  of  Reg.  i  of  1894 

empowers  the  Collector  to  require  any  proprietor,  farmer, 
rent-collector  and  occupier  of  land  to  furnish  information,  accounts,  and  documents, 
and  section  39  directs  the  tehsildar  to  exempt  the  holding  of  any  raiyat  from  sale 
for  realisation  of  sums  dJe  to  the  Government  unless  and  until  the  tehsildar  has 
satisfied  himself  that  the  said  raiyat  has  no  other  property  by  the  sale  of  which 
the  sum  due  from  him  can  be  realised. 

Rent  Law  in  Assam :— Act  X  of  1859  does  not  apply  to  Assam--(Prasi- 
dha  Narayan  v.  Man  Koch,  I.  L.  R.,  9  Cal.  3^0;  but  see  Konaram  v. 
Dhatodram,  I.  L.  R..  6  Cal.  196.)  In  Sylhet,  ho^terer.  Act  VIII  of  1869, 
B.C.  does  prevail.— See  Notification  of  the  24th  February.  1870,  {CaL  Gag. 
of  2nd  March.  1870,  p.  361) ;  also  notification.  No.  VII  of  the  22nd  August, 
1878,   {India    Gagette,    of  the   12th   August,    1878,   part  I,  p.  533)- 

2.     (i).    The  enactments  specified  in  Schedule  I  hereto  an- 
nexed are  repealed  in  the  territories  to  which 
'Repeal.  |.j^j3  ^c|.  extends  by  its  own  operation. 

(a).  When  this  Act  is  extended  to  the  Division  of  Orissa 
or  any  part  thereof,  such  of  those  enactments  as  are  in  force  in 
that  Division  or  part,  or,  where  a  portion  only  of  this  Act  is  so 


Digitized  by  LjOOQ IC 


6  BENGAL  TENANCY   ACT.  [chap.  i. 

extended ,•  so  much  of  them  as  is  inconsistent  with  that  portion, 
§hall  be  repealed  in  that  Division  or  part. 

(3).     Any  enactment  or  document  referring  to  any  enact- 
'  ment  hereby  repealed  shall  be  construed  to  refer  to  this  Act  or 
to  the  corresponding  portion  thereof. 

(4).  The  repeal  of  any  enactment  by  this  Act  shall  not  re- 
vive any  right,  privilege,  matter  or  thing  Rot  in  force  or  existing 
at  the  commencement  of  this  Act. 

Subseotion  (1) :  Prooeedings  Oommenoed  under  the  former 
^ots. — ^The  Act  came  into  operation  from  the  ist  November  I885,  and  from 
that  date  the  enactments  specified  4n  schedule  I  stand  repealed.  It,  however, 
does  not  make  any  provisions  as  to  the  suits  and  proceedings  commenced 
before  It  comes  into  operation.  Are  they  to  be  governed  by  the  old  or  the 
new  Act?  Act  VIII  of  1869  (B.  C.)  provided  that  "whenever  any  suit  or  other  pro- 
ceeding under  the  provisions  of  the  Acts  in  the  schedule  (D)  mentioned,  or 
any  of  them,  shall,  at  the  time  when  this  Act  comes  into  operation  in  any 
place  have  been  instituted  before  any  Collector  or  other  officer,  having,  under 
the  provisions  of  the  same  Act,  or  any  of  them,  jurisdiction  in  such  suit  or 
proceeding,  such  suit  or  proceeding  and  all  appeals  therein  shall  be  heard  and 
determined,  and  execution  of  any  decree  or  order  therein  shall  be  had,  and 
the  practice  and  procedure  shall  be  such  and  the  same,  as  if  this  Act  had 
not  been  passed"  (section  108).  The  new  Act  has  not  a  similar  provision. 
We  must,  therefore,  read  this  Act  with  section  6  of  the  General  Clauses'  Act, 
which  provides:  "The  repeal  of  any  Statute,  Act  or  Regulation  shall  not 
afifect  any  proceedings  commenced  before  the  repealyig  Act  shall  have  come 
into  operation."  It  has  been  held  by  a  Full  Bench  of  the  Bombay  High 
Court  that  the  words  "any  proceedings"  in  the  above  section  included  all 
proceedings  in  any  suit  from  the*  date  of  its  institution  to  its  final  disposal, 
and  therefore  included  proceedings  in  appeal — (Ratan  Chand  Shri  Chand  v. 
Hanmantrav  Shibakash,  6  Bombay  H.  C.  Rep.,  166.)  With  this  view  of  the 
section.  Garth,  C.J.,  agreed  (in  Run  jit  Sing  v.  Meherban  Koer  and  a  batch 
pf  cases,  I.L.R.,  3  Calcutta,  662,  F.  B.;  2  C.  L  R.,  391.)  In  this  case  Mr. 
Justice  Jackson  observed :  "  We  ought  also  to  hold  that  section  6  of  Act  I  of 
1868  will  also  cover  specific  proceedings  taken  in  execution  of  a  decree  which 
have  been  commenced  before  the  Code  came  into  force,  t.  e.,  before  the  repealing 
Act  became  operative.  By  making  this  use  of  the  6th  section  of  the  General 
Clauses'  Act  and  by  taking  the  view  which  I  have  taken  of  the  effect  of  section  3  of  the 
Civil  Procedure  Code,  it  seems  to  me  that  all  difficulty  is  avoided.  The 
provisions  of  the  Code  will  then  have  no  retrospective  effect  so  as  to  injure  any  right 
of  action  or  right  of  appeal  existing  at  the  time  when  the  Code  came  into 
effect;    at    the    same    time    that    the    procedure    as  intended  by  the   L^slature 
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will  come  into  force  with  all   its  incidents  in  every  case  at  the    tin>e     indicated, 
that  is  to  say,  (i)  the  procedure  in  suits  instituted  after  the  Code  came  into  force  will  be 
wholly    subject    to  its  provisions ;   (2)    the    procedure    in    suits    commenced    befofe 
it  came  into  force  and  pending  at  that  time  will  be  regulated  by  the  previous  law  up  to 
decree,   and  by  the  Code  after  decree;  and  (3)   the    procedure    after    decree    in 
suits  determined  before  the   Code  came   into  force  would   thereafter  be  governed 
entirely   by  the   Code  as  to   new  proceedings,  but  not  as    to  proceedings  already 
commenced,   which,  according  to  the  view  now    suggested,    are    specifically    pro- 
tected by   Act  I  of  i868."     This  view  will  apply  with  modification  to  the  new  Act. 
Suits  or  execution  proceedings  of  decrees  or  appeals  commenced  before. the  ist  No- 
vember   1885    will    be    governed    by  the  old  Act.     And  so  in   respect  of  decrees 
obtained  before 'the   ist   November   1885   proceedings  or  appeals  commenced  after 
the  Act  came  into  operation  will  be  governed*  by  the  old  Act — See  Mangal  Pershad 
Dichit  V.   Grija   Kant   Lahiri,    I.L.  R.,   8  Cal.  51,   P.  C.  in  which  their    Lordships 
held  that  all  applications  for  execution  of  a  decree  are  applications  in  the  suit  which 
resulted  in  that  decree.     This  is  consistent  with  section  108  of  the  old  Act.     So  in 
Behary     Lai    v.    Goberdhun,     I.  L.  R.,  9     Cal.     446,    which,    though     reviewed, 
enunciates  the  principle. — (Compare  Obhoy  Churn  Koondoo  v,  Golam  Ali,  I.  L.  R., 
7  Cal.  413;  Uda  B^um  v.    Imamudin,   L  L.  R ,  2  All.,   74;  Syud  Nadir  H ossein 
tr.    Bissen  Chand,   3  C.  L.  R.,   437;  Elahi  Buksh  v.  Marichow,  LL  R.,  4  Cal    825; 
3  C  L.  R  ,  593;  Chinto  Joish  v.  Krishnaji  Narayan,   F.  L.  R..  3  Bom.,  214 ;    Narandas 
V.  Baj  Mancha,  L  L.  R  ,   3  Bom.,  217;  Vidyaram  v»  Chandra  Shikaram,  I.L.  R.,  4 
Bom.,   163 ;  Thakur  Pershad  v,  Ashan  Ali,  I.  L.  R  ,  I  AH.,   668.)     In  Huro  Sundari 
V.  Bhojohari  (I.  L.  R.,  13  Calcutta,  86)  the  question  was  directly  raised,  and  the  Court 
(Wilson  and  O'Kinealy,  J  J.)  delivered  the  following  judgment :  "The  question  raised 
in  this  case  is  whether  an  appeal  lies.     The  decree  appealed  against  was  a  rent-decree 
of  such  a  character  that  under  s.  102  of  the  old  Rent  Act  (VIII  of  1869  B  C.)  no  se- 
cond appeal  would  lie  to  this  Court      After  the  date  of  that  decree,  the  new  Rent  Act 
(VIII  of  1885)  was  passed,  and  that  Act  repealed  s.  102  of  Act  VIII  of  1869  and 
substituted  other  provisions  on  the  subject  and,  we  may  take  it  for  the  purpose  of  the 
present  point,  that  those  provisions  are  such  that  the  present  appeal  would  not  be  ex- 
daded  by  them.  The  question  whether  this  appeal  lies  or  not.  depends  on  the  construc- 
tion of  s.  6  of  the  General  Clauses'  Act  (I  of  1868).    That  •section  says  '  the  repeal  of 
any  Statute,  Act,  or  Regulation  shall  not   affect  anything  done  or  any  offence  com- 
mitted or  any  fine  or  penalty  incurred,  or  any  proceedings   commenced  before  the  re- 
pealing Act  shall  have  come  into  operation.'  The  <iuestion  is  whether  the  words  '  any 
proceedings  commenced  before  t}^e  repealing   Act  shall   have   come  into  operation  * 
include  an  appeal  against  a    decree    made    before    the    passing    of    the  repealing 
Act.    If   they    do^    the  repealing    Act    cannot    give   the    right   of   an    appeal    in 
thb  case.    We  think  that  there  is  clear  authority  for  saying  that  the  word  *  proceedings 
in  s.  6  of  the  General  Clauses*  Act  does  include  an  appeal.     Fn  the  case  of  Mangal 
Pershad  Dichit  against  Girija  Kant  Lahiri,  reported  in  Indian  Law  Reports,  VIII, 
'CaknUU,  page  51,  a  very  similar  question  was  before  their  lordships  of  the  Privy 
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Council  with  regard  to  the  construction  of  the  Limitation  Act  (IX  of  187 O.  By  s.  i  of 
that  Act,  nothing  contained  in  certain  portion  of  the  Act  was  to  apply  to  suits  insti- 
tuted before  the  ist  of  April  1873  ;  and  it  was  held  by  their  lordships  that  applications 
for  execution  in  suits  instituted  before  the  passing  of  that  Act  fall  within  those  terms. 
Their  lordships  said :  *  It  appears  to  their  lordships  that  a  thing  which  applies  to  an 
application  in  a  suit  applies  to  the  suit,  and  that  an  application  for  the  execution  of  a 
decree  is  an  application  to  the  suit  in  which  the  decree  was  allowed.*  If  an  application 
for  the  execution  of  a  decree  in  a  suit  is  a  proceeding  |o  the  suit,  it  would  seem  to 
follow  that  an  appeal  is  also  a  proceeding  to  the  suit,  and  the  word  •  proceedings* 
appears  to  be  quite  as  wide  a  word  as  '  suit.'  But  on  the  point  before  us  there  are  no 
less  direct  decisions.  In  the  case  of  Ratan  Chand  Shri  Chand  against  Hanmantrav 
Shibakash,  reported  in  VI,  Bombay  High  Court  Reports,  page  166,  the  question  was 
raised  in  this  way :  There  was  an  Act  in  force  under  which  an  appeal  was  given  in 
certain  cases.  That  Act  was  repealed,  and  on  the  date  on  which  it  was  repealed  the 
decree  in  question  had  already  been  passed  but  no  appeal  had  been  filed  and  the 
question  was  whether  on  the  construction  of  s.  6  of  the  General  Clauses'  Act,  the 
word  •  proceedings*  in  that  section  included  an  appeal, — whether,  therefore,  the  appeal 
lay.  The  Court  held  that  an  appeal  was  a  part  of  the  '  proceedings'  and  therefore  was 
not  affected  by  the  repealing  Act.  The  same  view  was  taken  by  two  Judges,  the  pre- 
sent Chief  Justice  and  Jackson,  J.,  in  a  Full  Bench  of  this  Court,  in  a  series  of  cases 
reported  in  the  Indian  Law  Reports,  3  Cal.  p.  662,  and  the  same  view  was  also 
taken  by  a  Full  Bench  of  the  Allahabad  High  Court  in  the  case  of  Thakur  Prosad 
against  Asshamally  reported  in  I.L.  R.,  Vol.  I..  All.,  p.  66.  These  cases  are  on  all 
fours  with  the  present  case  with  this  exception,  that  there  an  appeal  was  given  under 
the  repealed  Acts,  and  it  is  held  that  the  repealing  Act  did  not  take  away 
the  appeal ;  here  the  repealed  Act  did  not  allow  an  appeal.  It  follows  on  the 
same  principle  that  the  repealing  Act  cannot  give  an  appeal.  We  hold  therefore 
that  no  appeal  lies  in  this  case.  The  appeal  will  be  dismissed  with  costs."  So 
in  Rule  No.  734  of  1886  (No.  462).  decided  on  the  20th  May  x886,  the  Court 
(Mitterand  Grant,  JJ)  observed:  "We  think  that  this  rule  must  be  made  absolute. 
The  application  for  execution  in  this  case  was  made  before  the  new  Rent  Act  came 
into  operation.  The  attach njent  and  proclamation  were  also  made  under  the  old  Act. 
In  that  state  of  things,  altHoVigh  the  sale  took  place  after  the  new  Act  came  into  opera- 
tion, it  does  not  apply  to  the  present  case.  Section  6,  Act  I  of  1868,  is  quite  clear  upon 
that  point  That  being  so,  the  Lower  Court  had  no  power  to  set  aside  the  sale  under 
the  provision  of  the  new  Act  The  order  of  the  Lower  Court  will  be  set  aside  with 
costs.  But  in  Rule  No.  798  of  1886  (No.  400),  decided  on  the  27th  May  1886,  the 
High  Court  seems  to  have  adopted  another  view.  The  Court  (Prinsep  and  Beverley,  JJ.) 
observed  :— "  Execution  of  the  decree  for  arrears  of  rent  obtained  by  the  petitioner 
was  taken  out  on  the  6th  of  January  last.  The  proceedings  therefore,  in  our  opinion 
would  be  r^rulated  by  the  Bengal  Tenancy  Act  of  1885.  The  tenure  of  the  debtor 
was  attached  and  advertised  for  sale.  A  claim  was  made  by  thh-d  party  to  have 
two-thirds  of  this  tenure  exempted  from  sale  as  having  been  purchased  by  him.    The 
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Moonsiff  found  that  the  claimant  had  purchased  one-third  and  accordingly  exempted 
that  one-third  share  from  sale.  An  objection  has  been  raised  under  section  170 
of  the  Bengal  Tenancy  Act  to  the  effect  that  the  Moonsiff  acted  without  jurisdiction. 
That  section  provides  that  the  sections  of  the  Code  of  Civil  Procedure  under  ^  which 
such  an  order  could  be  passed  shall  not  apply  to  a  tenure  or  holding  attached  in 
execution  of  a  decree  for  arrears  due  thereon.  Uuder  such  circumstances  we  set 
aside  the  Moonsiff 's  order  as  without  jurisdiction.  We  make  the  rule  absolute  with 
costs."  These  cases  were  review^  by  the  Full  Bench  decision  in  Debnarain  v,  Narendra 
Krishna,  I.  L.  R.  16  Cal.  267.  In  this  case  a  decree  for  arrears  of  rent  had  been  passed 
under  Bengal  Act  VIII  of  1869;  subsequently  after  the  Bengal  Tenancy  Act  had  come 
into  operation,  the  decree-holder  applied  for  execution,  and  the  tenure,  in  respect  of 
which  the  decree  w  arrears  of  rent  had  been  made,  was  attached.  The  tenure  was 
put  up  for  sale,  and  a  claln)  was  then  preferred  by  a  third  person,  who  objected  to 
the  execution  proceedings.  The  Munsiff  rejected  the  claim  without  enquiring  into 
it  on  the  ground  that  under  the  provisions  of  section  1 70  of  the  Bengal  Tenancy  Act 
BO  such  claim  could  be  preferred.  An  application  was  then  made  to  a  Division  Bench 
of  the  High  Court  to  set  aside  the  Munsiff 's  order.  The  Division  Bench  doubted  its 
correctness  and  referred  the  following  two  questions  for  the  decision  of  a  Full  Bench 
•^^xV.,  "I.  Whether  in  the  present  case,  the  provisions  of  the  Bengal  Tenancy  Act 
were  appTicable  to  proceeding^  in  execution  ?  2.  Whether  the  term  '  proceedings ' 
in  s.  6  of  Act  I  of  1868,  does  or  does  not  include  proceedings  in  execution  after  decree?" 
The  Full  Bench  answered  the  first  of  these  questions  in  the  affirmative,  the  second, 
in  the  n^ative  and  discharged  the  rule.  The  judgement  in  this  case  was  delivered 
by  Wilson,  J.,  who  pointed  out  that  the  cases  in  which  Courts  in  this  country  have 
had  to  consider  the  effect  of  legislative  change  in  the  law  upon  proceedings  instituted 
before  the  change  was  made  fall  under  one  or  other  of  three  classes  :  "  The  first  class 
consists  of  those  in  which  the  Courts  have  had  to  construe  enactments  which  have 
altered  the  law,  not  by  the  mere  repeal  of  earlier  enactments,  so  as  to  bring  the  case 
under  s.  6  of  the  General  Clauses  Act,  but  by  new  affirmative  provisions,  and  in  which 
the  new  enactments  contain  in  themselves  no  special  rule  for  their  own  interpretation. 
In  such  cases  the  Courts  have  applied  the  settled  rule  of  construction  ordinarily  acted 
upon  in  the  absence  of  any  statutory  rule  inconsistent  with^  it ;  and  that  rule  is  that 
retrospective  effect  is  not  given  to  an  enactment  so  as  to  aHf^  substantive  rights,  but 
that  provisions  affecting  mere  procedure  are  applied  to  pending  proceedings.  The 
second  class  of  cases  comprises  those  in  which  the  enactment  to  be  construed  provides 
its  own  rule  of  construction  by  expressly  or  impliedly  declaring  that  it  is  or  is  not  to 
have  retrospective  operation,  or  the  extent  to  which  it  is  to  affect  pending  proceedings. 
The  third  class  of  cases  consists  of  those  in  which  the  law  is  changed  by  a  mere 
repeal  of  a  previously  exbdng  law,  and  the  repealing  enactment  contains  no  special 
rule  for  its  own  interpretation.  Such  cases  are  governed  by  s.  6  of  the  General  Clauses 
Act."  Wilson,  J.,  then  proceeded  to  consider  the  cases  in  which  the  meaning  of  the 
word  "  proceedings  "  in  section  6  of  Act  I  of  1868,  has  been  discussed  and  decided, 
and  pointed  out  that  they  might  be  arranged  in  three  groups.  The  first  group  consists 
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of  cases  relating  to  appeals,  in  all  of  which,  it  was  said,  "  there  is  a  completely  uniform 
course  of  decision  to  the  effect  that  an  aqpeal  is  a  part  of  the  same  proceedings,  within 
the  meaning  of  s.  6  of  the  General  Clauses  Act,  as  the  things  appealed  against,  and 
that,  therefore,  if  the  thing  appealed  against  is  a  decree  in  a  suit,  the  appeal  is  a  part 
of  the  same  proceeding  as  the  earlier  steps  in  the  suit."  The  second  group  consists 
of  cases  relating  to  proceedings  in  execution  of  decrees.  Although  proceedings  in 
execution  are  strictly  speaking  proceedings  in  the  suit,  yet,  according  to  Wilson,  J., 
these  cases  are  authorities  "  for  holding  that  an  applioation  for  execution  initiates  pro- 
ceedings separate  from  those  which  resulted  in  the  decree."  The  third  group  consists  of 
cases  decided  with  respect  to  the  Civil  procedure  Code,  and  all  but  one  are  sajd  to  have 
been  based  on  the  terms  of  the  Code  itself  and  not  merely  on  those  of  th^e  General  Clauses 
Act.  In  Uma  Sundari  v.  Brajanath,  I.  L.  R.  i6  Cal.  347,  the  decree  for  rent  had  been 
passed  under  Act  VIII  B.  C.  of  1869  but  execution  was  not  applied  for  until  after  the 
commencement  of  the  operation  of  the  Beagal  Tenancy  Act,  it  was  held  that  the 
execution  must  proceed  under  the  provisions  of  the  Bengal  Tenancy  Act.  In  Lai 
Mohan  v.  Jogendra,  1.  L.  R.  14  Cal.  136  the  decree  had  been  passed  and  the 
execution  of  decree  applied  for  before  the  Bengal  Tenancy  Act  came  into  force.  In 
Vz\r  Ali  V,  Ram  Kamal,  I.  L.  R.  «5  Cal.  383,  the  decree  had  been  passed  before  but 
execution  apqlied  for  after  the  Bengal  Tenancy  Act  came  into  operation.  In  both  these 
cases,  it  was  held  that  the  judgment -debtor  was  not  entitled  to  the  benefit  of  s.  174 
of  the  Bengal  Tenancy  Act,  as  it  conferred  a  new  right.  The  same  view  was  held  in 
Girish  Chandra  v,  Apurva  Krishna,  I.  L.  R.  21  Cal.  940,  with  reference  to  s.  310  A  of 
the  Civil  procedure  Code  by  the  same  process  of  reasoning.  These  three  decisions 
were  held  to  have  been  wrongly  decided  by  the  Full  Bench  in  the  case  of  Jugadananda 
V,  Amrita  Lai,  I.  L.  R.  22  Cal.,  767. 

The  following  extracts  from  Maxwell's  interpretation  of  Statutes  (pp.  191-202)  may 
help  the  reader  to  some  extent  on  this   point : 

"  Upon  the  presumption  that  the  Legislature  does  not  intend  what  is  unjust  rests 
the  leaning  against  giving  a  statute  a  retrospective  operation.  It  is  a  general  rule  that 
all  statutes  are  to  be  construed  to  operate  in  future,  unless  from  the  language  a 
retrospective  effect  be  clearly  intended.  Nova  constitutio  futuris  formam  imponere  debet, 
non  prateritis.  It  has  be^  said  that  nothing  but  clear  and  express  words  will  give  a 
retrospective  effect  to  a'statute,  and  that,  however  much  the  present  tense  may  be  used 
in  it,  it  must  be  construed  as  applying  only  to  future  matters.  Even  a  statute  which 
confers  a  benefit,  such  as  abolishing  a  tax,  would  not  be  construed  retrospectively  to 
relieve  the  persons  in  the  property  already  subject  to  the  burden  before  it  was 
abolished.    ♦    ♦    ♦ 

"  It  is  where  the  enactment  would  prejudicially  affect  vested  rights,  or  the  l^al 
character  of  past  Acts,  that  the  presumption  against  a  retrospective  operation  is  strongest. 
Every  statute  which  takes  away  or  impairs  vested  rights  acquired  under  existing  laws, 
or  creates  a  new  obligation,  or  imparts  a  new  duty,  or  attaches  anew  disability  in  respect 
of  transactions  or  considecations  already  past,  must  be  presumed,  out  of  respect  to  the 
Legislature,  to  be  intended  not  to  have  a  retrospective  operation.    ♦    *    * 
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"  Where  the  law  is  altered  pending  an  action,  the  rights  of  the  parties  are  decided 
according  to  the  law  as  it  existed  when  the  action  was  commenced  unless  the  new  statute 
shows  a  clear  intention  to  vary  such  rights.     *     *    ♦ 

Sub-seotion  (3).— Document  is  "any  matter  expressed  or  described  upon  any 
substance  by  means  of  letters,  figures,  or  marks,  or  by  more  than  one  of  those  means 
intended  to  be  used,  or  which  may  be  used,  for  the  purpose  of  recording  that  matter  or 
as  evidence  of  that  matter."  -  (Indian  Evidence  Act,  s.  3  ;  Indian  Penal  Code,  s.  29.) 
This  definition  is  wide  enough  to  include  notifications,  rules,  or  orders  made  by  the 
Government  or  the  High  Court.  But  suppose  there  is  a  document  prior  to  ist  November 
1885  in  which  the  parties  agree  that  enhancement  of  rent  will  be  allowed  under  the  Rent 
Act  then  in  existence  at  a  certain  rate  after  a  fixed  number  of  years,  will  that  document 
be  construed  to  r^er  to  this  Act,  and  will  s.  29  operate  as  a  bar  ?  Literally  construed, 
the  sub-section  may  go  to  that  extent,  but  I  cfon't  think  it  was  the  object  of  the 
L^slature  to  cover,  such  a  case.  See  Moheswar  Prasad  v,  Sheobaran,  I.  L.  R.  14 
Cal.  621.   . 

8ub-seotion  (4): — Regulation  XLI  of  1793  provided  in  conformity  with  En- 
glish maxims—  (I)    "  that  one  part  of  a  regulation  is  to  be 

The  Interpretotion  Act  of  the      construed  by  another  so  that    the    whole    may    stand" 
Bengal  Council  and  the  Genet.  "^  •  -^ 

ai  Clauses' Act-  (section    19);    (2)    ''that  if  any  regulation   differs  from  a 

former  r^^lation,  either  wholly  or  partially,  the  new  re- 
guladon  is  to  be  considered  as  a  virtual  repeal  of  the  old  one  so  far  as  it  may  differ  from 
the  latter,  provided  that  the  new  r^ulation  be  couched  in  negative  terms  or  by  its  mat- 
ter necessarily  imply  a  negative  "   (section  20)  ;  and  (3)   "  that  if  a  regulation  that  res- 
cinds another  r^^ation  is  itself  afterwards  rescinded,  the  original  regulation  is  to  be 
considered  as  revived  without  any  formal  cJeclaration  to  that  purpose"   (section  21). 
The  whole  of  this  Regulation  was  repealed  by  Act  VIII  of  1868  save  as  provided  in 
section  I  idem,  q.  v.  Section  2  of  Act  V  of  1867    (B.C.)  provided  :  .  "  Whenever  any 
Act  shall  after  the  time  fixed  for  the  commencement  of  this  Act  be  passed  repealing  in 
•  whole  or  in  part  any  former  Act  or  Regulation,  and  such  Act  shall  itself  be  repealed, 
such  last  repeal  shall  not  revive  the  Act  or  Regulation  or  provisions  before  repealed, 
unless  words  be  added  reviving  such  Act,  Regulation  or  provisions."     So  did  section 
3,  d.  I  of  Act  I  of  1868  provide  :     "  In  all   Acts  made  by  the  Governor- General  of 
India  in  Council  after  this  Act  shall  have  come  into  operation  fcor  the  purpose  of  reviving 
either  wholly  or  partially  a  Statute,  Act,  or  Regulation  repealed,   it  shall   be  necessary 
expressly  to  state  such  purpose."     Section  6  of  that  Act  provided  :     "  The  repeal   of 
any  Statute,   Act,  or  R^ulation   shall   not  affect    anything   done    or    any    offence 
committed,   or  any  fine  or  penalty  incurred,  or  any  proceedings  commenced  before  the 
repealing  Act  shall  have  come  into  operation."     So  section  3  of  Act  V  of  1867  (B.C.) 
laid  down :  "  Whenever  any  Act  shall,  after  the  time  fixed  for  the  commencement 
-d  this  Act  (ist  June  1867)   be  passed  repealing  in  whole  or  in  part  any  former  Act 
and  substituting  some  provision  or  provisions  instead  of  the  provision  or  provisions  so 
repealed,  the  provision  or  provisions  so  repealed  shall  remain  in  force  until  the  substituted 
provision  or  provisions  shall  come  into  operation  by  force  of  the  last  mentioned  Act," 
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S.  6  Act  X  of  1897  which  has  now  replaced  s,  6  oi  Act  i  of  1868  lays  down 
"  where  this  Act,  or  any  Act,  or  Reg^ulation,  made  after  the  commencement  <rf  this 
Apt,  repeals  any  enactment,  hitherto  made  or  hereafter  to  be  made,  then,  unless  a 
different  intention  appears,  the  repeal  shall  not  *  *  *  {e)  affect  any  investigation, 
I^^l  proceeding  or  remedy  in  respect  of  any  such  right,  privit^e  &c  as  aforesaid  and 
any  such  investigation,  legal  proceeding  or  remedy  may  be  instituted,  continued 
and  enforced,  as  if  the  repealing  Act  or  Regulation  had  been  passed.'' 

^  ^  . .  3.     In  this  Act,  unless  there  is  something 

Detimtions.  .-^i  y*      a.  1.      j. 

repugnant  m  the  subject  or  context : — 

(i)  ** Estate*'  means  land  included  under  one  entry  in  any 
of  the  general  registers  of  revenue-paying  lands  and*revenue-free 
lands,  prepared  and  maintained  under  the  law  for  the  time  being 
in  force  by  the  Collector  of  a  district,  and  includes  Government 
khhs  mahil  and  revenue-free  lands  not  entered  in  any  register. 

(2)  **  Proprietor  "  means  a  person  owning,  whether  in  trust  or 
for  his  own  benefit,  an  estate  or  a  part  of  an  estate. 

(3)  **  Tenant ''  means  a  person  who  holds^  land  under  an- 
other person,  and  is,  or  but  for  a  special  contract  would'be,  liable 
to  pay  rent  for  that  land  to  that  person. 

(4)  "  Landlord  "  means  a  person  immediately  under  whom  a 
tenant  holds,  and  includes  the  Government. 

(5)  *'  Rent  '*  means  whatevej^  is  lawfully  payable  or  deliver- 
able in  moniey  or  kind  by  a  tenant  to  his  landlord  on  account  of 
the  use  or  occupation  of  the  land  held  by  the  tenant : 

In  ss.  53  to  68,  both  inclusive,  ss.  72  to  75,  both  inclusive. 
Chapter  XII  and  Schedule  III  of  this  Act,  "rent"  includes  also 
money  recoverable  under  any  enactment  for  the  time  being  in 
force  as  if  it  was  rent. 

(6)  "  Pay,"  "payable  "  and  "  pavment "  used  with  reference 
to  rent,  include  "  deliver,"  "  deliverable  "  and  "delivery." 

(7)  "  Tenure  "  means  the  interest  of  a  tenure-holder  or  an 
under-tenure-holder^ 

(8)  "Permanent  tenure"  means  a  tenure  which  is  herit- 
able  and  which  is  not  held  for  a  limited  time. 

(9)  "  Holding  "  means  a  parcel  or  parcels  of  land  held  by 
a  raiyat  and  forming  the  subject  of  a  separate  tenancy. 

(10) "Village"  means  an  area  included  in  a  village  map  of. 
the  revenue-survey  within  the  same  exterior  boundary,  or,  where 
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no  such  maps  have  been  prepared,  such  area,  as  any  officer  ap- 
pointed by  the  Local  Government  in  this  behalf  may  determine 
after  local  inquiry  held  on  such  notice  as  the  Local  Government 
considers  sufficient  for  giving  information  to  all  persons  in- 
terested. 

(11)  **  Agricultural  year''  means,  where  the  Bengali  year 
prevails,  the  year  commencing  on  the  first  day  of  Bysak ;  where 
the  Fasli  or  Amli  year  •prevails,  the  year  commencing  on  the  first 
day  of  Asin  ;  and,  where  any  other  year  prevails  for  agricultural 
purposes,  that  year. 

(12)  ^*  Permanent  Settlement  "  means  the  Permanent  Set- 
tlement of  Bengal,  Behar  and  Orissa,  made  in  the  year  1 793. 

(13)  "  Succession ''  includes  both  intestate  and  testamentary 
succession. 

(14)  **  Signed  *'  includes  '*  marked  "  when  the  person  ma- 
king the  mark  is  unable  to  write  his  name  ;  it  also  includes 
"  stamped  *'  with  the  name  of  the  person  referred  to. 

(15)  '*  Prescribed '*  means  prescribed  from  time  to  time 
by  the  Local  Government  by  notification  in  the   official  Gazette. 

(16)  "Collector  *'  means  the  Collector  of  a  district  or  any 
other  officer  appointed  by  the  Local  Government  to  discharge 
any  of  the  functions  of  the  Collector  under  this  Act. 

(17)  "Revenue-officer"  in  any  provision  of  this  Act  in- 
cludes any  officer  whom  the  Local  Government  may  appoint  by 
name  or  by  virtue  of  his  office  to  discharge  any  of  the  functions 
of  a  Revenue-officer  under  that  provision. 

(18)  "Registered''  means  registered  under  any  Act,  for 
the  time  being  in  force  for  the  registration  of  documents. 

Unless  repugnant :— These  words  are  useful ;  see  the  definition  of  the  word 
"prescribed."  '  *• 

Section  2  of  the  General  Clauses'  Act  (Act  No.  I  of  1868)  provides :  "  In  this  Act 
and  io  all  Acts  made  by  the  Governor- General  of  India  in  Council  after  this  Act  shall 
have  come  into  operation,— unless  there  be  something  repugnant  in  the  subject  or 
context.— 

(i.)    Words  importing  the  masculine  gender  shall  be  taken  to  include  females ; 

(2.)    Words  in  tlie  singular  number  shall  include  the  plural,  and  vice  versa  ; 

(3.)  "  Person  "  shall  include  any  Company,,  or  association,  or  body  of  individuals, 
whether  incorporated  or  not ; 

(4.)  "  Year  "  and  **  nKMith  "  shall  respectively  mean  a  year  and  month  reckoned 
according  to  the  British  Calendar  ; 
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(5.)  "  Imaioveable  property  "  shall  include  land,  benefits  to  arise  out  of  land 
and  things  attached  to  the  earth,  or  permanently  fastened  to  anything  attached  to  the 
earth. 

(6.)  "  Moveable  property  "  shall  mean  property  of  every  description,  except  im- 
moveable property ; 

(7.)     "  Her  Majesty  "  shall  include  Her  heirs  and  successors  to  the  Crown  ; 

(8.)  "British  India  "  shall  mean  the  territories  for  the  time  being  vested  in  Her 
Majesty  by  the  Statute  21  and  22  Vict.,  cap.  106  {An  Act  for  the  better  Government  of 
India)  other  th^  the  Settlement  of  Prince  of  Wales'  Island,  Singapore,  and  Malacca  ; 

(9.)  "  Government  of  India  '*  shall  denote  the  Governor- General  of  India  in 
Council,  or  during  the  absence  of  the  Governor- General  of  India  from  his  Council,  the 
President  in  Council,  or  the  Government  of  India  alone,  as  regards  ftie  powers  which 
may  be  lawfully  exercised  by  them  or  hhn  respectively  ; 

(10.)  "Local  Government"  shall  mean  the  person  authorized  by  law  to 
administer  executive  Government  on  the  part  of  British  India  in  which  the  Act 
containing  such  expression,  shall  operate,  and  shall  include  a  Chief  Commissioner; 

(11.)     "  High  Court"  shall  mean  the  highest  Civil  Court  of  appeal  in  such  part; 

(12.)  "  District  Judge"  shall  mean  the  Judge  of  a  principal  Civil  Court  of  original 
jurisdiction  but  shall  not  incude  a  High  Court  in  the  exercise  of  its  ordinary  or  ex- 
traordinary original  Civil  Jurisdiction ; 

(15.)     '  Section  *  shall  denote  a  section  of  the  Act  in  which  the  word  occurs  ; 
(16.)     '  Will '  shall  include  a  Codicil,  and  every  writing  making  a  voluntary  pos- 
thumous distribution  of  property ; 

(17.)  "Oath,"  "swear,". and  "aflidaxit"  shall  include  affirmation,  declaration, 
affirming  and  declaring  in  the  case  of  persons  by  law  allowed  to  affirm  or  declare  instead 
of  swearing ; 

(18.)  "  Imprisonment  "  shall  mean  imprisonment  of  either  description  as  defined  in 
the  Indian  Penal  Code  ; 

(19.)  And  in  the  case  of  any  one  whose  personal  law  permits  adoption,  "son" 
shall  include  an  adopted  son,  and  "  father  "  an  adoptive  father." 

Subseotion  (1);  Qstate:— "  We  have  defined  'estate'  to  mean  land  included  under 
one  entry  in  any  of  the  general  registers  of  revenue-paying  and  revenue-free  lands.  It 
thus  means  the  interest  immediately  below  the  paranAount  interest  which  Government 
has  in  the  land  "  (R.  R.  C.)  ;  and  in  the  case  of  khAs  mehids,  '  estate  '  means  the  para- 
mount interest  itself.  "  Estate"  is  defined  in  section  I  of  Act  VII  of  1868  (B.C.)  to 
"  mean  any  land  or  share  in  land  subject  to  the  payment  to  Government  o(  an  annual 
sum  in  respect  of  which  the  name  of  a  proprietor  is  entered  on  the  Roister  known  as  the 
General  Roister  of  all  revenue-paying  estates,  or  in  respect  of  which  a  separate  account 
may,  in  pursuance  of  section  10  or  section  11  of  the  said  Act  XI  of  1859  have  been 
opened."  In  s.  3  of  Act  VII  B.  C.  of  1876,  "  Estate  "  includes  (a)  any  land  subject 
to  the  payment  of  land-revenue,  either  immediately  or  prospectively,  for  the  discharge 
of  which  a  separate  engagement,  has  been  entered  into  with  Government :  (b)  any  land 
which  is  entered  on  the  revenue -roll  as  separately  assessed  with  land  revenue  (whether 
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the  amount  of  such  assessment  be  payable  immediately  or  prospectively)  although  no 
engagement  has  been  entered  into  with  Government  for  the  amount  of  revenue  so  se- 
parately assessed  upon  it  as  a  whole :  (c)  any  land  being  the  property  of  Government,  of 
which  the  Board  shall  have  directed  the  separate  entry  on  the  general  raster  hereinafter 
mentioned."  Compare  also  section  I,  Act  IV  of  1870(3.  C),  section  3  of  Act  VI  of  1873 
(B.  C),  section  4  of  Act  VIII  of  1876  (B.  C).  In  section  3,  clause  I  of  Act  XVIII  of 
1873  (Rent,  N.  W.  Provinces)  "  Mahal  "  means— («)  "  any  local  area  held  under  a  se- 
parate engagement  for  the  payment  of  land  revenue,  or  for  which  a  separate  record  of 
rights  has  been  framed  ;  (b)  any  local  area  of  which  the  revenue  has  blen  assigned  or 
redeemed  and  for  which  a  separate  record  of  rights  has  been  framed."     Under  sec.  4 

of  the  Land  R^istration  Act,  1876,  the  Collector  of  every  dis- 
Genetai  register*.  trict  is  bound  to  prepare  and  keep  up  the  following  rasters  ; 

A. — A  general  register  of  revenue-pa5ang  lands  ;  B.— A  gene- 
ral register  of  revenue-free  lands  ;  C— A  mauzawar  register  of  all  lands  revenue-paying 
and  revenue-free  ;  D.— An  intermediate  roister  of  changes  affecting  entries  in  the  gene- 
ral and  mauzawar  registers.     This  Act  therefore  becomes  the  rent  law  for  Government 

estates,  and  estates  under  the  management  of  the  Court  of 
Khas  Mahal.  Wards,  as  for  ordinary  estates.     It  repeals  Act  VIII  of  1879 

B.  C,  and  the.  only  advantage  that  the  Government  and  the 
Court  of  Wards  now  possess  over  private  zemindars,  is  the  certificate  procedure  of  Act 
VII  of  1868  B.  C.  (section  195  of  this  Act). 

^  It  should  be  noted  that  unr^stered  revenue-free  land  is 

Unregistered  lakhiraj  now  included  in  **  estate."     By  section  13  of  the  Land  R^s- 

tration  Act,  1876,  the  Board  of  Revenue  are  empowered  to 
exempt  revenue-free  lands  from  r^stration  in  any  district,  if  it  thinks  the  circums- 
tances are  such  as  to  make  their  registration  impracticable  ;  and  the  Board  have  so  ex- 
empted from  r^istration  revenue-free  lands  containing  an  area  of  less  than  2  acres  in 
Cuttack,  Balasore  and  Puri.     (Board's  C.  O.,  2nd  May  1900). 

Bubseotion  (2) ;  Proprietors: -^The  definition  is  so  drafted  as  to  include  tf^to^w 
held  in  trust,  but  not  tenures  except  revenue-free  lands  which  are  within  the  definition  of 
••estate.*'  "Proprietor"  also  includes  District  Boards  and  other  local  bodies  owning  land 
in  trust  or  for  their  own  benefit.  As  the  word  "  person  "  includes  "  any  Company  or 
Association  or  body  of  individuals,  whether  incorporated  or  not "  [see  the  General 
Clauses  Act,  I  of  1868,  section  3  (3)  -since  repealed  re-enacted  in  the  General 
Clauses  Act  X  of  1897,  section  3  (39)],  and  it  includes  District  Boards  and  similar  bodies. 
When  such  bodies  own  lands  that  are  entered  in  their  names  in  the  Collector's  registers 
under  separate  numbers  as  estates,  they  are  "  proprietors  "  as  r^ards  lands  so  entered. 
The  Noabad  talukdars  of  Chittagong  never  had,  or  claimed  or  have,  a  right  to 
malikana,  and,  on  the  other  hand,  the  Government  had  no  rig^t  to  fix  the  amount 
payable  by  them  to  it  at  any  amount  it  thought  fit.  It  has  therefore  been  declared  by 
the  tjovemment  of  India  that  these  NoabcuL  talukdars  are  to  be  regarded,  not  as  pro- 
prietors, but  as  tenure-holders,  their  rights  and  obligations  being  governed  by  the  pro- 
visions of  the  Bengal  Tenancy  Act  relating  to  tenures.  Their  rents  can  only  be  enhanced 
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NOW  in  accordance  with  the  provisions  of  this  Act;  they  are  not  liable  to  have  their 
tenures  leased  out  to  others  or  taken  into  khas  possession  by  the  Govemmenti  for 
rec^isancy,  as  proprietors  are  ;'  and  they  can  only  be  ejected  by  an  order  of  a  Civil  Court: 
But  on  the  other  hand,  they  are  not  entitled  to  receive  malikana  from  the  Government,  as 
proprietors  of  temporarily  settled  estates  are,  should  they  refuse  to  accept  the  rents  settled 
for  them.  (See  Government  of  India  letter  to  the  Bengal  Government  No.  1792-173,  24th 
July  1893).  For  similar  reasons,  it  would  appear  that  tea  planters  in  Jalpaiguri,  and  lessees 
of  waste^nds,  under  the  Arable  Waste  Land  Rules,  are^  not  "proprietors.  "  They  are 
entitled  to  rene^i^  of  their  leases  or  certain  terms  specified  in  the  leases  themsdves,  but 
should  they  refuse  to  accept  renewal  on  these  terms  they  are  not,  as  a  rule,  entided  to 
malikana*  They  are,  ordinarily,  tenure- holders  whose  rights  and  obligations  are  r^^lated 
by  the  provisions  of  the  Bengal  Tenancy  Act,  where  it  is  in  force,  or  by  so  much  of  the 
Act  as  is  in  force  where  the  lands  are  sifliated,  subject,  however,  to  the  conditions  of  their 
leases,  where  the  leases  were  given  before  the  commencement  of  the  Act,  and  to  those 
conditions  so  far  as  they  are  consistent  with  the  provision  of  the  Act,  where  the  leases 
were  given  after  the  commencement  of  the  Act  [see  sections  7  and  10  and  178  (3), 
provisos  (i)  and  (ii),  posf].  When  the  tea  planters  of  Jalpaiguri  and  lessees  under  the  Waste 
Land  Rules  do  not  come  under  the  definition  of  "tenure-holder"  in  section  5  {i)  post,  they 
are  raiyats  under  this  Act.  In  some  cases  lessees  of  waste  lands  in  the  Sunderbans  under 
the  old  Waste  Land  Rules  of  1853  claim  that  they  are  entitled  to  malikana  should  they 
refuse  to  engage,  on  the  terms  offered,  on  the  expiration  of  their  leases.  Such  lessees 
of  waste  lands  in  the  Sunderbans  as  are,  under  the  terms  of  their  setdement  entitled 
to  malikana  (if  there  be  any)  are  apparently  "  proprietors'*  under  this  Act. 

Subsection  (3);  Tencknfc: — This  is  a  new  attempt.  The  owner  of  an 
estate  is  termed  a  proprietor.  The  interest  next  below  an  estate  and  superior 
to  that  of  a  raiyat  bdongs  to  a  tenure-holder,  and  below  him  is  the  under- 
tenure  holder  of  different  grades,  and  we  then  get  down  to  the  raiyat,  but  all 
of  these,  from  the  tenure- holder  to  the  rai^-at  inclusive,  are  tenants.  The  person 
under  whom  the  tenant  holds  need  not  be  the  proprietor  or  the  owner  of  the  land, 
so  that  if  a  person  holds  by  pa3rment  of  rent  under  a  trespasser  or  under  one  who  has  no 
tide  to  the  land,  his  status  as  a  tenant  still  obtains.  Accordingly  it  has  been  held  that 
the  mere  fact  that  the  person  to  whom  a  raiyat  has  for  some  years  paid  rent  had  no  title 
to  the  land,  his  status  as  a  tenant  still  obtains.  Accordingly  it  has  been  held  that  the 
mere  fact  that  the  persons  to  whom  a  raiyat  has  for  some  years  paid  rent  had  no  title  to 
the  land  cannot  take  away  from  him  the  character  of  a  raiyat. — (Syud  Ameer  Hossein 
V,  Sheosahi,  19  W.  R.,  335.)  A  person  having  previously  to  the  passing  of  the  Bengal 
Tenancy  Act,  been  setded  on  certain  land  as  a  raiyat  and  tenant  by  a  trespasser,  and 
having  acquired  no  right  of  occupancy  at  the  time  of  suit  brought,  was  in  1888  sued  in 
ejectment  by  the  true  owner,  who  had  obtained  possession  of  the  land  from  such 
trespasser  through  the  Court  on  the  27th  January  1886.  Held,  that  such  person  was  a 
non-occupancy-raiyat  within  the  meaning  of  s.  5,  sub-section  2  of  the  Bengal  Tenancy 
Act,  and  was  protected  from  ^ectment  by  that  Act. — Mohima  Chunder  Shaha  v,  Haizar 
Pramantc,  L  L.  R.,  17  Cal.,  45,  approved;  Binad  Lai   Pakrashi  v,   Kalu   Pramanik^ 
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I.  L.  R.,  20  Cal.,  708.  So  a  raiyat  occupying  and  cultivating  land  for  more  than  twelve 
years  under  a  landlord  who  has  no  title  to  the  land  nevertheless  acquires  a  right  of 
occupancy. — (Zoolfun  v,  Radhika  Prosunno,  I.  L.  R.  3  Cal.,  560.)  But  the  tenant  must 
be  holding  bondfide  and  must  not  be  in  collusion  with  the  trespasser  or  the  person  under 
whom  he  holds,  otherwise  he  would  be  treated  as  a  trespasser.  The  word  "proja"  does 
not  define  the  status  of  a  tenant. — (Kadarnath  v,  Sookoomari,  22  W.  R.,  398.)  See  sub- 
section 5,  Rent.  The  defendants  were  cultivating  raiyats  who  had  held  certain  land  under 
Government  for  a  period  sufficient  to  give  them  a  right  of  occupancy.  The  plaintiffs 
in  a  suit  against  Government  succeeded  in  proving  their  title  to  the  land.  In  a  suit 
to  eject  the  defendants  as  trespassers,  inasmuch  as  they  could  have  derived  no  title 
from  Government,  who  had  no  title,  and  no  relationship  of  landlord  and  tenant  existed 
between  them  and  the  plaintiffs  who  had  not  recognised  their  right  to  cultivate  the 
lands :  Held  that,  under  s.  3  (5)  sp.  5  cl.  (2)  ancf  (3),  of  the  Bengal  Tenancy  Act,  the 
defendants  were  occupancy  raiyats  and  therefore  not  liable  to  ejectment,  except  for  the 
reasons  and  on  the  conditions  mentioned  in  the  Act  and  no  such  reasons  or  conditions 
existed  in  this  case.  Liability  to  pay  for  "  cultivation  "  of  land  by  a  person  between 
whom  and  the  proprietor  of  such  land  there  is  no  relationship  of  landlord  and  tenant,  is  a 
"liability to  pay  rent"  within  the  mcming  of  the  Bengal  Tenancy  Act.  Clause 
(3)1  s.  5  of  that  Act  is  intended  merely  to  define  a  raiyat  in  respect  to  a  proprietor 
or  tenure-holder,  and  to  distinguish  him  from  a  tenant  described  as  an  under-raiyat.— 
Mohtm  Chandra  Shaha  v,    Hazari,  L  L  R.,  17  Cal.,  45. 

But  for  special  contract.  This  covers  jungleboori  tenants  and  quit   rent-holders, 

and  holders  of  service  tenures.     For  meaning  of   *  land,'   see  notes  under  subsection  5 

(Rent),  and  s.   20  post.    According  to  the  rulingrs  of  the  High  Court  before  the  Bengal 

I-and-  Tenancy  Act  was  passed,  Act  X   of    1859  and   Bengal  Act 

VIII  of  1869  did  not  apply  to  land  let  mainly  for  building 
purposes,  or  for  hanars  or  ghats^  or  for  mining  purposes : — Jadunath  v,  Schoene,  Kilbum 
&  Co.,  I.  L.  R.  9  Cal.  671  ;  or  for  quarrying  purposes  ;  or  to  lands  let  in  towns  for 
other  than  agricultural  or  horticultural  purposes ;— Ranigunge  Coal  Association  v. 
Jadunath,  I.  L.  R.  19  Cal.  489;  Umrao  Mahamad.  Lyli,  I.  L.  R.  27  Cal, 
205  ;  see  notes  to  section  ig,  post.  Under  the  definition  of  *' tenant"  a /aM«>a;V/ar 
holding  land  from  a  proprietor  rent-free  is  a  "tenant^"  The  term  lakkirajdar 
is   commonly   applied    (a)    to    owners    of    revenue-free  *lands,  and  {b)    to  holders 

of  land  granted  rent-free  by  proprietors  or  tenure- 
LaUUrajdar.  holders.    The  former  lakhirajdars  are  proprietors  of  estates, 

and  the  latter  are  tenants,  for  they  are  not  entered  in  the 
Collector's  registers  as  owners  of  estates,  and  they  would  be  bound  to  pay  rent 
to  the  proprietors  in  whose  estates  the' lands  aie  included,  but  for  the  special  agreement 
with  the  proprietor  or  tenure-holder  who  granted  the  land  rent-free.  Lakhirajdars 
holing  rent-free  may  also  be  trespassers,  if  they  occupied  the  land  rent-free  without 
permission  of  the  proprietor  or  tenure-holder  and  without  any  agreement,  express  or 
implied.  Lakhirajdars  who  hold  from  proprietors  or  tenure-holders  may  be  tenure- 
bolders,   under  tenure-holders,   or  raiyats^  according  as  they  fall  under  any  one  of  the 
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definitions  of  these  terms  in  the  Act,  while  those  who  hold  from  the  Government  free 
of  land-revenue  are  "  proprietors.** 

.  Subseotion  (4) :  Landlord  :— In  Act  XVIII  of  1873,  section  3,  clause  3, 
landholder  "  means  the  person  to  whom  a  tenant  is  liable  to  pay  rent.**  It 
seems  that  a  proprietor  is  not  necessarily  a  landlord  nor  vice  versa,  and  that 
'  landlord '  being  a  correlative  of  *  tenant '  has  as  many  grades  in  it  as  there  may  be 
in  the  '  tenant '.  * 

Subseotion  (6)  :  Bent :  In  Warren's  Black$tone,  rents  are  described  as  in- 
corporeal property.  It  is  worthy  of  remark  that  according  to  English  law  rent  is  some- 
thing issuing  out  of  the  thing  demised,  but  differing  from  it  in  nature,  and  not  part  of  the 
thing  itself,  for  that  would  not  be  a  reservation,  but  an  exception.  Thus  a  reservation 
to  the  owner  of  the  land,  of  its  vesture  or  herbage  would  not  be  good — See  Smith's  Law 
of  Landlord  and  Tenant,  2nd  ed.,  p.  115,  and  authorities  there  quoted.  *'  Rent  is  defined 
by  Chief  Baron  Gilbert  in  his  Treatise  on  Rents,  p.  9,  to  be  an  annual  return  made  by 
the  tenant,  either  in  labour,  money  or  provisions  in  retribution  for  the  land  that  passes, 
from  which  you  will  observe  that,  though  rent  is  usually  reserved  in  money,  it  need  not 
be  so  :  or  even  in  those  other  things  mentioned  by  Gilbert,  but  which  are  only  given 
as  examples.  It  may,  as  is  said  by  Lord  Coke  (i  Inst.  142,  a  ),  consist  of  spurs,  horses, 
or  other  things  of  that  nature,  or  of  services  or  manual  labour ;  as,  to  plough  a  certain 
number  of  acres  for  the  landlord  yearly.**  (Woodfall,  iii.)  In  Coke  upon  Litdeton 
142  a.  of  Rent  Service,  it  is  said  :  *'  The  rent  may  as  well  be  in  delivery  of  hens,  capons 
roses,  spurs,  bows,  &.,  or  any  other  profit  that  lies  in  render,  office,  attendance, 
and  such  like,  as  in  the  payment  of  money.**  Rent  in  Act  XVIII  of  1873  **  means 
whatever  is  to  be  paid,  delivered  or  rendered  by  a  tenant  on  account  of  his 
holding,  use,  or  occupation  of  land.'*  In  the  draft  bill  of  the  Rent  Commission, 
the  definition  was  rather  profuse  and  defective.  "  The  definition  of  rent,*'  they  reported, 
"presented  some  difficulty  [as  opinions  differ  about  what  rent  really  is  in  India. 
We  have  endeavoured  to  express  what  we  hope  will  be  accepted  as  a  reasonable  view  of 
the  subject,  and  have  defined  rent  to  be  *  whatever  is  payable  or  deliverable  by  a  tenure- 
holder,  under-tenure-holder,  or  occupancy  raiyat  to  the  proprietor,  tenure-holder  or  under- 
tenure-holder,  possessing  the  interest  immediately  superior  in  the  land  held  by  him,  in 
recognition  and  satisfaction  of  such  superior  interest ;  or  whatever  is  payable  or  deliverable 
as  a  return  or  compensation  for  the  use  or  occupation  of  land  or  for  any  rights  of  pasturage, 
forest  rights,  fisheries,  or  the  like.'  **  In  Field's  Digest  of  the  Rent  Law,  rent  was  defined 
to  mean  "whatever  is  periodically  payable  or  deliverable,  as  a  return  or  compensation 
for  a  tenure  or  under-tenure,  or  for  the  use  or  occupation  of  land,  or  for  any  rights  of 
pasturage,  forest  rights,  fisheries  or  the  like."'   It  will  be  observed  that,  while  under  the 

definition  of  Act  XVIII  of  1873,  service  rendered  for 
deliverable.'**^*^  ***'  use  or  occupation  of  land  would  be  rent, .under  the  definition 

of  this  Act  it  would  not  be  so.  Whatever  is  payable  or 
deliverable  is  rent  under  this  Act,  but  not  whatever  is  rendered.  This,  however,  would 
not  place  the  holder  of  a  service-tenure  beyond  the  category  of  a  tenant,  because  in  each 
case  the  service  required  would  ht  a  matter  of  special  contract  in  lieu  of  rent,  and  the 
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words  "  but  for  a  special  contract  would  be  liable  to  pay  rent  "  in  the  definition  of  a 
tenant  would  apply  to  the  holder  of  a  service-tenure.  Where,  however,  the  original  donee 
of  a  service-tenure  ceases  to  do  any  service  and  pays  in  lieu  a  rent  which  his  descendants 
continue  to  pay,  the  conditions  of  the  tenure  becomes  altered  from  service  to  rent— (Rajah 
Mohendra  v,  Jokhu  Sing,  19  W.  R.,  211  P.  C. ).  The  mere  fact  of  long  possession  of  a 
service- tenure  or  no  rent  at  all,  again  does  not  give  the  holder  any  exemption  from  the 
payment  when  t\\^  service  is  no  longer  required  or  performed — (Chundemath  v.  Bheem 
Sirdar,  W.  R.  Sp.,  Act  X,  37).  The  distinction  between  "lawfully  payable"  and  "lawfully 
recoverable  '*  in  the  sense  in  which  some  commentators  have  drawn  it  is  absurd.  The 
word  "payable"  is  only  a  correlative  term  to  the  word  "recoverable,"  and  whatever  is  pay- 
able by  the  tenant  is  recoverable  by  the  landlord.  But  the  converse  case  is  not  true  ;  what- 
ever is  recoverable  by  the  landlord  may  not  be  rent  under  this  definition  ;  for  instance,  dak 
cess,  by  contract.  The  true  distinction  therefore  is^vhatever  is  payable  by  the  tenant  to  the 
landlord  for  use  and  occupation  of  land  is  '  rent '  and  recoverable  by  the  landlord  under 
this  Act,  but  whatever  is  recoverable  by  the  landlord  may  not  be  *  rent '  because  it  does 
not  fall  under  the  terms  of  this  definition  and  is  therefore  not  recoverable  under  the  Act 
as  rent.  The  obligations  for  payment  or  delivery  must  arise  out  of  a  lawful  action. 
Whatever  is  therefore  payable  as  damage,  i.  e,  for  torts  or  unlawful  actions,  would 
not  be  rent.  Hence  it  has  been  held  that  a  suit  for  damage  for  the  occupation  of  land 
by  the  defendant  without  the  consent  of  the  plaintiff  is  not  a  suit  for  rent  cognizable  by 
the  Revenue  Court — (Bhoobun  Mohun  v.  Chundernath,  17  W.  R.,  69  ;  Kali  Krishna 
Tagore  v,  lyzatunnisa,  i  C.  W.  N.  Ixxviii.  So  a  suit  which  is  in  reality  a  claim  for 
compensation  for  use  and  occupation  of  lands,  cannot  be  described  as  a  suit  for  arrears  of 
rent — (Kishen  Gopalv.  Bumes,  I.  L.  R.,  2  Cal.,  374).  "  It  appears,  "  observed  Markby 
J.,  in  this  case,  "  that  the  raiyat  has  in  addition  to  the  original  67  bighas  and  odd  cottas 
of  land,  of  which  the  nugdi  portion  of  the  tenure  consisted,  taken  into  his  possession 
two  bighas  more.  Now  in  suing  ,the  tenant  in  respect  of  the  rent  of  these  two  bighas, 
the  landlord  does  not  treat  these  two  bighas  as  An  addition  to  the  major  tenure  held 
upon  the  same  terms  as  the  rest  of  the  nugdi  tenure.  He  chooses  to  place  on  these  two 
bighas  a  rent  of  Rs.  5,  which  is  more  than  the  rate  at  which  the  nugdi  tenure  is  assessed. 
It  is  not  shown  that  the  rent  has  ever  been  paid  by  the  tenant.  The  suit,  therefore, 
in  reality,  so  far  as  it  relates  to  these  two  bighas  is  a  suit  to  recover  compensation  for 
the  use  and  occupation  of  those  two  bighas."  Damages  di  account  of  wanton  destruc- 
tion of  trees,  though  stipulated  for  in  a  kabuliyat  cannot  be  claimed  as  rent— (Nobo 
Tarini  v.  Gray,  11  W.  R.,  7).  Nor  goats,  straws  and  other  articles  due  under  a  separate 
agreement  unconnected  with  the  question  of  rent  (Bhabasundari  v.  Jynal  Abdin,  8  W.  R. 
393).  But  a  stipulation  to  supply  a  number  of  mangoes  yearly  is  one  to  pay  part  of  the 
.  rent  in  kind,  and  the  value  of  the  mangoes  is  realisable  as  rent 
Rent  in  kind.  under  the   Rent   Law. — Nobo  Tarini  v.  Gray,  1 1  W.  R.  7  ;  a 

suit  for  the  landlord's  share  of  the  produce  or  its  money  is 
a  suit  for  rent. — Bhabasundari  v.  Jynal  Abdin,  8  W.  R.  393  ;  Prezuradston  v.  Madhu 
Sudan,  2  W.  R.  15  F.  B. ;  W.  R.,  F.  B.  48;  i  Hay,  350;  Marshall,  151 ;  Luchman 
Prasad  v.  Hulash,  11  W.  R.  151 ;  Jamna  Das  r.  Gansi  Mian,  21    W.  R.   124  j  Shoma 
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Mehta  v.  Rajani  Bisvas,  i  C,  W.  N.  55.  A  stipulation  to  supply  a  number  of 
mangoes  yeariy  is  one  to  pay  part  of  the  rent  in  kind,  and  the  value  of  the  mangoes 
is  realisable  as  rent  under  the  Rent  Law. — lb.  So  also  under  Act  VIII  of  1869,  B.C* 
— (Mullick  Amanut  v,  Ukloo,  25  W.  R.,  140.)  Collections  of  portions  of  the  proceeds 
of  sales  from  persons  exposing  their  goods  for  sale  in  a  hat  and  due  under  a  farming 
lease  are  rent,  because  they  are  ^payable  for  the  use  of  the  land  ;'-Bang5hodhuro* 
Mudho^  21  W.  R.  383  ;  Gaitri  Debi  v.  Jhakondas,  W.  R.,  Sp,,  Act  X,  78 ;  &  contra 
Savi  V,  Ishar  Chandra,  20  W.  R.  116;  Certain  payments  which  are  not  so  mudi 
in  the  nature  of  cesses  as  of  rent  in  kind  and  which  were  uniform,  and  had  been  paid 
by  the  raiyat  from  the  beginnii^  according  to  local  custom,  were  held  not  to  be  ill^^al 
cesses  but  rent.— (Judhnarawan  v.  Juggeswar  Dayal,  24  W*  R^  4.)  Abwabs  are, 
however,  tmlawful  (see  s.  74^  post  and  notes),  and  cannot  be  recovered  as  rent.  I£a 
raiyat,  for  th»  purpose  of  preventing  disputes  with  his  land- 
Abwmb».  ferd,  agrees  to  make  a  definite  payment  to  the  landlord  in 

addition  to  his  rent,  the  additional  payment  cannot  be  treated 
as  an  ill^al  cess,  for  s.  3,  Reg.  V  of  181 2  rather  favours  such  arrangements  and 
provides  for  their  being  enforced. — (Serajgunge  Jute  Company,  Ld.  v.  Torabdee 
Akoond,  25  W.  R.,  252.)  So  a  purabet  was  held  not  to  be  in  the  nature  of  an 
abwab  or  ill^al  cess,  but  as  part  of  the  legal  consideration  for  a  contract.—  (Juggodish 
V.  Turikulla  Sircar,  24  W.  R.,  90.)  So  if  a  zemindar  demand  a  cess  over  and  above 
the  original  rent,  and  the  raiyat  consents  and  contracts  to  pay  it,  this  demand  and  the 
eld  rent  form  a  new  rent  lawfully  claimable  under  the  cohlract.— (Jeeatoollah  v.  Jugo- 
dindra  Narain,  22  W.  R.,  12.)  It  is  doubtful  whether  these  decisions  will  hold  good  on 
the  present  law.  See  the  whole  question  discussed  under  s.  74.  Wh^re  simultaneously 
with  the  execution  of  a  pottah,  and  the  giving  of  a  kabultyat  by  the  defendant,  the 
defendant  entered  into  a  sqparate  agreement  by  which  he  undertook  to  deliver  to  the 
plaintiff  a  certain  number  of  goats,  certain  quantities  of  straw  and  other  articles  yearly, 
it  was  held  that  this  was  a  special  agreement  wholly  unconnected  with  the  question  of 
rent,  and  a  suit  for  breach  of  the  agreement  was  cognizable  by  the  Small  Cause  Court.— 
(Bhobun  Sundari  v,  Nawab  Abdin,  8  W.  R.,  393.)  But  if  not  barred  by  s.  74,  arc 
not  these  articles  deliverable  for  use  and  occupation  of  land  and  therefore  rent  ? 

Rent    presupposes    the     relation  of   landlord  and    tenant.    The    thing  payable 
or  ;:Ieliverable    must    be    paid    or    delivered  by  the  tenant 

By  a  tenant  to  his  lan4-  •  •         i        i,       ,  .  .        i-  ,  .  t 

tord.  to    his     landlord.      A     suit    for    dasturat    is    not,     there- 

fore, a  suit  for  rent  and  not  cognizable  under  Act  VI I  i 
of  1869,  B.  C. — (Ram  Churan  v,  Torita  Churan,  18  W.  R,,  343.)  In  this  case 
Kemp,  J-,  delivered  the  following  judgment :  "  The  first  point  for  decision  is 
whether  dasturat  is  rent  or  not.  ♦  *  ♦  ♦  Dasturat  is  .explained  in  Wilson's 
Glossary  to  be  an  *  allowance  for  expenses  of  collections  granted  by  the  Mahomedan 
Government.'  The  decision  of  the  late  Sudder  Court,  which  was  referred  to  during 
the  atgument,  is  to  be  found  at  page  504  of  the  Decisions  of  1854.  The  Court  in  a 
judgment  of  a  few  lines  held  that  dasturat  was  not  a  cess,  such  as  is  prohibited  by  s. 
55  of  Reg.    VIII  of  1793,  but  that  the  term  '  seemed  to  imply  a  reservation  of  a  certain 
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annual  payment  by  the  purchaser  of  the  talook  to  the  seller,  the  original  proprietor 
of  a  small  sum/  The  Court  did  not  hold  that  dasturat  was  rent.  The  letter  of  the 
Sadar  Board  of  Revenue  shows  that  dasturat  was  'never  paid.'  They  were  of  opinion 
that  the  term  seemed  to  imply  a  certain  annual  payment  by  the  purchaser  to  the 
seller,  the  original  proprietor  of  a  small  sum.  ♦  ♦  ♦  ♦  We  concur  with  the  Judge 
in  holding  that  the  relation  of  landlord  and  tenant  as  between  the  plaintiff  and  defen* 
dants  is  not  made  out,  and  that  these  suits  are  not  cognizable  under  Act  VIII  of 
1869  (B.  C«)''  A  claim  for  huq^i-semindari  is  not  a  claim  for  rent.-^Jowahur  Laul 
V.  Sultan  Ali,  12  W.  R..  214.)  By  a  deed  between  AaitxdB.B  purchased  from -4, 
fractional  share  of  a  purgimnah,  the  Government  revenue  payable  on  which  was  Rs.  43-12, 
and  it  was  stipulated  that  B  was  to  apply  to  the  Collector  for  mutation  ;  and  that  until 
the  mutation  was  eompleted,  he  should  pay  the  above  quota  of  the  Government  revenue 
through  A  ;  and  that  after  mutation,  the  relation  between  A  and  B  should  be  an  tn« 
dependent  one.  Held,'  that  the  relation  of  landlord  and  tenant  was  not  created  by 
the  deed«  and  the  quota  of  revenue  payable  by  B  under  the  deed  is  not  rent. — (Golab 
Chundra  Roy,  i^h  September  1862.)  Though,  as  a  general  rule,  a  mortgagor  and 
Ttiortgagee  do  not  stand  in  the  relation  of  landlord  and  tenant,  yet  when  the  mortgagee 
executes  a  lease  in  isLVoat  of  the  mortgagor  stipulating  to  pay  him  a  certain  amount 
annually  as  r^it,  he  is,  as  far  as  the  payment  of  that  sum  is  concerned,  a  tenant  of  the 
mortgagor,  and  must  be  sued  for  any  arrears  of  such  rent  under  Act  X  of  1859.— 
(Bi^ien  Rup  Dutt,  30^1  June  1864 ;  Sp.  W.  R.  Act  X,  93.)  B  obtained  a  lease  of 
certain  lands  from  A  agreeing  thereunder  to  pay  to  A  certain  rental  ior  the  land,  and 
also  a  sum  of  Rs,  183,  6  annas  3  pies  yearly  to  A's  superior  landlord,  obtaining  a 
receipt  therefore.  A  sues  5  for  the  rent  due  to  himself,  and  for  the  sum  due  to  his 
superior  landlord.  Held  that^  was  entitled  to  recover  the  sum  due  to  his  superior 
landlord  as  damages  for  breach  of  the  contract  and  that  the  amount  of  such  damages 
ought  not  to  be  taken  as  nominal  but  should  be  assessed  on  the  footing  of  the  sum 
lor  which  A  might  become  liable  to  his  superior  landlord.  The  Court  observed  that 
'  rent  cannot  be  made  payable  as  such  to  a  third  person.' — (Woodfall,  12th  ed.,  355 ; 
Utde,  s.  346  ;  Rutnessur  v.  Harrish  Chander,  I.  L.  R.,  11  Cal.,  221.)  But  in  Mahabat 
Ali  V.  Mahotned  Faisullah  (2  C,  W.  N.,  455),  it  was  subsequently  ruled  that  a  sum 
payable  by  a  patnidar  on  behalf  of  the  semindar  to  the  Collector  as  cesses,  and  another 
payable  to  a  third  person  as  expenses  for  the  maintenanije  of  a  masjid,  were  sums 
payable  for  the  use  and  occupation  of  land,  and  were,  therefore,  rent.  The  conflict  bet- 
ween these  two  decisions  was  settled  by  a  Full  Bench  in  Basanta  Kumari  Dehia  v.  Asutosh 
Chakravartti,  (I.  L.  R.,  27  Cal.,  67  ;  4  C.  W.  N.,  3)  in  which  it  was  decided  that  a 
suit  by  a  landlord  against  a  tenant  for  a  certain  sum  of  money  payable  by  him  out  of 
the  rent  to  a  third  person  under  assignment  is  one  for  rent  and  not  for  damages.  In 
this  ca.se  the  assignee  was  not  a  party  to  the  assignment  and  had  not  accepted  it, 
which  was  regarded  as  showing  that  "  in  the  contemplation  of  the  parties  the  money 
did  not  cease  to  be  a  part  of  the  rent  or  recoverable  as  such."  So,  where  a  lease  had 
been  executed  by  the  plaintiffs  in  favour  of  the  defendant  at  a  fixed  annual  rest  and 
the  defendant  under  instructions  from  the  plaintiffs  paid  from  time  to  time  Government 
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revenue,  cesses,  expenses  of  litigation.  &c,  on  their  behalf  and  used  to  set  qQ  those  sums 
against  the  rent  due  to  them  under  the  lease,  it  was  held  that  on  the  expiry  of  the  lease, 
the  plaintiffs  could  not  sue  the  defendant  for  an  account,  but  only  for  rent,  if  any  was 
stiU  due  (Bhekdhari  Lai  v.  Badhsingh  Dudharia,  I.  L.  R.,  27  Cal.,  663).  In 
Mansar  v,  Loknaih  Nath  Rai  (4  C.  W.  N.,  10),  it  was  held  that  a  suit  brought  for 
rent  by  an  assignee  of  a  landlord  against  a  tenant  was  still  a  suit  for  rent,  and  was, 
therefore,  excluded  from  the  jurisdiction  of  the  Small  Cause  Court.  "  The  money 
was  due  as  rent  at  the  time  of  the  assignment,  and  the  assignment  did  not 
deprive  it  of  that  character,  so  far  at  all  events  as  the  tenant  was  concerned." 
This  view  was  adopted  by  the  Full  Bench  in  the  case  of  (Srish  Chandra  v.  Nachim 
Kasi.  I.  L.  R.,  27  Cal.,  827;  4  C.  W.  N.,  357  F.  B.)  but  Bannerjee,  J.,  dissented 
from  it  holding  that  where  the  landlord's  interest  in  the  land  is  not  as^gned  along  with 
the  arrears  of  rent  after  they  fell  due,  af  suit  by  the  assignee  for  the  recovery  of  the  same 
is  a  suit  for  ordinary  debt.  The  full  Bench  decision  was  followed  in  Mohendra  Nath 
Kalamori  v.  Kailash  Chandra  Dogra^  4  C.  W.  N.,  605,  in  which  a  second  appeal  in 
a  suit  brought  by  an  assignee  of  arrears  of  rent  was  allowed,  being  held  not  to  be  barred 
under  the  provisions  of  s.  586  C.  P.  C. 

The  nature  of   the   *  use '    or   '*  occupation  '*  or  of  '  land  '   has  not  been  defined. 

Obviously,  however,  the  use  or  occupation   must  be  confined 
oc?up55i?n  oMand*  °"**'       to  the  class  of  tenants  specified  in  section  \post,  and  not  to  any 

other  classes  of  tenants,  and  the  land  must  be  such  as  held 
by  a  tenure- holder  or  raiyat  or  under-tenure-holder  or  under-raiyat.  "  Land  "  in  this 
section  does  not  moreover  include  homestead  land,  or  pasturage,  or  forest  rights,  or 
fisheries,  or  the  like;  sections  184  and  193  post  provide  for  such  classes  of  land.  If  'rent' 
as  defined  in  this  section  included  rent  for  pasturage,  &c.,  or  for  homestead,  sections  182 
and  193  would  have  been  redundant.  Section  i  of  Act  V  of  1867  (B.  C.)  declares 
that  "  in  all  Acts  passed  by  the  Lieutenant-Governor  of  Bengal  after  its  commencement, 
.  the  word  '  land '  shall  include  houses  and  buildings  and  corporeal  hereditaments  and 
tenements  of  any  tenure,  unless  where  there  are  words  to  exclude  houses  and  buildings 
or  to  restrict  the  meaning  to  tenements  of  some  particular  tenure."  The  Bengal 
Tenancy  Act  being  an  Act  of  the  Governor- General  in  Council,  this  definition  will  not 
suit  it;  and  the  General  Clauses'  Act  I  of  1868  does  not  define  land,  though  immov- 
able property  is  defined,  whRh  "  includes  lands,  benefits  to  arise  out  of  land  and  things 
attached  to  the  earth,  or  permanently  fastened  to  anything  attached  to  the  earth."  The 
draft  Bill  of  the  Rent  commission,  however,  gave  the  following  definition  :  *'  Land 
includes  woods  and  waters  thereupon  :  when  applied  to  land  cultivated  or  held  by  a 
raiyat,  it  means  land  used  or  intended  to  be  used  for  agricultural  or  horticultural  pur- 
poses, or  the  like.  In  Chapter  XVIII  it  means  (a)  tenures,  under-tenures  and  holdings ; 
(i)  land  used  or  lot  to  be  used  for  agriculture,  horticulture,  pasture  or  other  similar 
purposes,  or  for  dwelling  houses,  manufactures  or  other  similar  buildings ; 
and  (c)  rights  of  pasturage,  forest  rights,  fisheries,  and  the  like.  Explanation — 
Bastu  or  homestead  land  is  land  used  for  agricultural  purposes  when  it  is  occupied  by 
a  raiyat,  and  together  with  the  land  cultivated  by  such  raiyat  forms  a  single  holding." 
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The  definition  was  abandoned.    The  nature  of  the  use  or  occupation,  or  the  nature  of 

the  land  being  not  defined,  unless  the  construction  based  upon  sections    182  and  193 

(referred  to  above)  be   adopted,   the  use  or  occupation  of  land  by  erecting  a  hoiAe 

thereupon,-or  by  holding  a  market,  or  bydigging  a  tank,  would  clearly  fall  under  the 

definition  here  given.     But  the  use  of  the  house  itself,  or  the  tank  itself,  can  only  be 

by  a  straining  of  the  language  considered  as  use  or  occupation  of  land.    That  is,  the 

rent  of  the  site  of  the  houses  or  tank,  the  erection  or  digging  of  which  are  only  different 

modes  of  using  the  land  where  they  are  situate,  would  bo  rent  under  this  definition, 

but  not  the  rent  of  the  house  itself,  as  in  the  case  of  a  lodger  or  the  rent  of  the  tank 

itself,  as  in  the  case  of  a  fisherman  who  rents  it  for  the  purpose  of  fishing.     There 

were  contradictory  decisions  under  the  old  law  as  to  what  *  land  '  under  Act  X  of  1859 

or  Act  VIII  of    1869  B.C.  meant,     it  was,  latterly  held,  that  the  word  "land"  in 

Act  X,  1859,  or  Act  VIII  of  1869  (B.C.)  means  agricultural  or  horticultural  land, 

and  that  the  provisions  of  the  Rent  Law  do  not  apply  to  a  suit  for  arrears  of  rent, 

where  the  land  is  occupied  for  the  purpose  of  building  and  not  agriculturally. — (In  the 

maUerof  Bromomoyee  Bewa,    14  W.  R.,  252,  per  L.  S.  Jackson,  J.)  Lands  used  for 

other  purposes  than  for  purposes  of  agriculture  and  horticulture  are  not  the  subject  of 

legislation  in  Act  X  of   1859  or  Act   VIII   of   1869   (B.  C.).— (Stalkart  v,   Mudun 

Mohan,  17  W.  R.,  441  ;  9  B.  L.  R.,  97  ;  Ramdhun  v.  Haradhan,   12  W.  R.,  404; 

Kalee  Mohan  v.  Kalee  Kista,   11  W.  R.,  183 ;  2  B.  L.  R.,  App.  39;  Church  v.  Ram 

Tanoo,  Id.,  547  ;  9  B.  L.  R.,   loi ;  Ranee  Swamamayi  v.  Blumhardt,  9  W.  R.,   151 ; 

Puma  Chunder  v,  Sadut  Ali,  2  C.  L.  R.)     In  th  Full  Bench  decision  in  Ranee  Durga 

Sundari  v.  Bibi  Omedunnessa  (18  W.  R.  235,   F.  B. ;   17  W.  R.,   151),  the  Court 

^eld  that  lands  used  for  building  purposes  were  not  the  subject  of  legislation  in  Act 

X  of  1859  or  Act  VIII  (B..C.)  of  1869.     Couch,  C.  J.,  observed  :     "  But  I  think  that 

in  determining  what  is  the  meaning  of  '  land '  and  '  holding  land  '  in  Act  X,  we  must 

look  at  all  the  provisions  of  the  Act.     It  may  be  assumed  that  it  was  not  intended 

that  one  part  of  it  should  apply  to  one  kind  of  land,   and  another  part  to  another,  and 

that  land  in  s.  23  should  have  a  different  meaning  from  what  it  has  in  other  sections. 

The  Deputy  Collector  says  with  truth  that  it  is  extremely  difficult  to  apply  to  bazar 

lands  occupied  merely  as  building  ground  the  provisions  of  s.   17  which  are  manifestly 

intended  to  be  applied  to  the  rent  of  lands  used  for  agrici^Jtural  purposes.     And  these 

are  not  the  only  provisions  in  the  Act  of  which  that  may  be* said.     Section  112  and  the 

following  sections  can  only  apply  to  land  used  for  cultivation.    The  intention  of  the 

L^islature  is  to  be  deduced  from  the  whole  Act,  and  a  construction  which  makes  the 

whole  of  it  consistent  to  be  preferred.     I  think  this  is  the  ground  of  the  decisions  in  this 

Court  that  lands  used  for  building  purposes  are  not  liable  to  enhancement  under  Act  X  of 

jgeg  »•     It  is  worth  while  to  note  that   Mr.  Justice  Dwarka  Nath  Mitter  dissented  from 

this  view  but  was  over-ruled.     Since  the  Full  Bench  decision,  it  has  been  held,  that  a 

suit  for  arrears  of  rent  on  account  of  land  used  for  building  purposes  is  cognizable  by 

the  Mofussil  Courts  of  Small  Causes.— (Peary  Bewa  v.  Nukoor,  19  W.  R.,   398  ;  Gokul 

Chandv.  Mosahroo,  21  W.  R.,  5).     In  a  suit  for  rent  of  land,  where  the  principal 

subject  of  the  entire  occupation  is  bastu  land,  the  residue  (if  any)  of  the  holding  being 
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merely  subordinate,  the  Small  Cause  Court  has  jurisdiction.  But  when  the  principal 
subject  is  agricultural  land,  the  building  or  buildings  being  more  accessories  thereto, 
the  Small  Cause  Court  will  have  no  jurisdiction— (Musst.  Ranee  Chandewari  v.  Gheena 
Panday,  24  W.  R.,  152).  But  a  suit  for  arrears  of  rent  at  an  enhanced  rate  in  respect 
of  land  situated  in  a  town,  and  upon  which  either  a  house  or  shop  stands,  is  not  a  suit 
for  rent  within  the  meaning  of  s.  6,  Act  XI  of  1865,  and  is  maintainable  in  the  Ordinary 
Civil  Courts,  and  not  in  the  Small  Cause  Court-— (Joy  Kishore  v.  Nubee  Buksh,  17 
W.  R.,  175). 

The   words    "recoverable    &c.'*     refer    to    Road    and     Public     Work    Cesses 

payable  under  Act  XI  (B.  C.)  of  1880  (s.  47),  and  Embank- 
«nS?S7n?ai*rSSt*''*"^        ment   Cess  payable  under    Act   II   (B.  C.)^  of  1882   (s.  74) 

and  Survey  ^  Cess  payable  under  Act  V  (  B.  C. )  o^  1875 
(s.  38).  A  registered  lease  granted  for  building  purposes  and  for  establishing 
a  coal  depAt  does  not  come  within  the  purview  of  the  Bengal  Tenancy  Act, 
not  being  a  lease  for  agricultural  or  horticultural  purposes.  The  limitation  ap- 
plicable to  a  suit  for  the  rent  reserved  in  such  a  lease  is  that  prescribed  by  Art.  116 
of  the  Limitation  Act. — (Raniganj  Coal  Association,  Limited  v.  Judoonath  Ghosh, 
I.  L.  R.,  19  Cal.  489).  DAk  Cess  is  not  recoverable  as  rent  under  the  D^  Act  (see 
Act  XIV  of  1866,  and  Act  VIII  of  1862,  B.  C.)  ;  but  if  there  be  a  contract  for  its 
payment  between  the  zemindar  and  any  person  holding  under  him,  s.  12  of  Act  VIII 
(B.  C.)  of  1862  saves  it.  Still  the  contract  would  not  make  the  cess  to  be  rent,  and 
claim  for  it  would  be  cognizable  by  the  Small  Cause  Court,  Moreover  that  section 
saves  only  a  contract  between  the  zemindar  and  an  under-tenant,  but  not  between  an 
under-tenant  or  raiyat.  As,  however,  DAk  Cess  is  not  an  abwab,  s.  74  of  this  Act 
will  be  no  bar  to  its  recovery,  the  ordinary  laws  of  contract  protecting  it.  (5"^^  notes 
under  s.  74.)  Cesses,  though  recoverable  as  rent  under  the  provisions  of  the  Cess  Act, 
are  yet  not  rent,  as  they  are  not  payable  for  the  occupation  of  land  under  the  terms 
of  the  2nd  para  of  Subsection  (5),  they  are  only  included  under  the  term  rent  in 
sections  53  to  68,  72  to  75  and  Chapter  XII  and  section  III  of  this  Act.  So  also  for 
the  purposes  of  s.  153  of  this  Act, — Mohesh  Chandra  9,  Umatara,  I.  L.  R.  16  Cal., 
638  ;  Rajani  Kanta  r.  Jagissar,  I.  L.  R.  20  Cal.,  254  ;  similarly  it  has  been  held  that 
a  decree  for  arrears  of  cess  is  a  decree  for  rent  and  s.  174  applies.— -Kishori  Mohan  v. 
Sarada  Mani,  C.  W.  N.  30.  Patwaris*  dues  are  of  course  not  rent,  and,  therd^ore, 
cannot  be  recovered  under  the  provisions  of  this  Act,  but  they  are  recoverable  by  the 
same  processes  as  arrears  of  public  revenue  under  sec.  36  of  R^.  XII  of  1817.  Dak 
cess  is  also  not  rent.  Under  sec.  12  of  the  Zemindari  DAk  Act,  VIII,  B.  C,  of  1863, 
contracts  or  engagements  for  the  payment  of  dak  cess  may  be  made  by  any  eemindar 
with  any  person  holding  under  him  (see  Saroda  Sundari  Debya  v.  Uma  Charan  Sarkar, 

3  W.   R.,   S.  C.  Ref.,    17  ;  Bissonath  Sarkar  v.   Samamayi, 
Dak  cew.  4     W.    R.,   6 ;    Rakhal  Das     Mukhurji  v.    Sarnamayi,    6 

W.  R.,  100) ;  but  this  would  not  appear  to  make  dak  cess 
rent,  or  recoverable  as  such.  In  Watson  v.  Srikrishna  Bhumik  (I.  L.  R.,  21  Cal., 
132),  however,  it  has  been  held  there  where  dak  cess  is  claimed  under  the  contract  by 
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which  rent  is  payable,  it  must  be  regarded  as  rent,  because  it  is  claimed  practically  as 
part  of  the  rent.  Chaukidari  tax,  would  n5t  seem  to  come  within  the  definition  of  rent, 
hut  in  Ahsanullah  ff.  Tirtha  Bashini  (I.  L.  R.,  22  Gal.,  680),  which  was  a  suit  Sot 
arrears  of  chaukidari  tax,  payable  by  a  patnidar  under  the  patni  settlement,  it  was 
held  that  the  amount  for  which  he  was  thus  liable  was  rent.  Interest  is  not  rent  within 
the  meaning  of  the  term  as  defined  in  this  Act  (Kailash  Chandra  De  v,  Tarak  Natk 
Mandal,  I.  L.  R.  25  Cal.,  571). 

For  the  purposes  of  Acts  VJ 1 1  of  1869  B.  C.  &  X  of  1859  rent  comes  within  the  terms 
" property," &  "movable  property." — (Mohesh  Chundra  v.  Guru  Prosad,  13  W.  R. 
401). 

Sabseotdon  (6)  \  Pay  and  payable.— This  is  taken  from  Kissen  Gopal  Marwar 
V.  Bumes,  I.  L.  41.,  2  Cal.,  374.     "  Now  the  word  rent  undoubtedly  includes  both 
rent  in  kind  and  rent  in  money.     But  the  word  paid  does,  at  first  sight  suggest  rent 
reserved  in  money.    But  when  we  turn  to  section  2,  Act  VIII  of  1869  (B.C.),  it  is 
<^ear  from  that,  that  the  L^slature  did  not  use  the  word  paid  in  reference  to  rent 
reserved  in  money  only,  because  in  section  2,  we  find  the  expression,  '  if  the  rent  is 
payable  in  kind,'  thereby  clearly  showing  that  the  L^slature  at  any  rate  considered  that 
Ae  word  paid  or  payable  was  a  proper  expression  for  the  proportionate  produce  which 
have  to  be  delivered  in  kind,  or  a  bhaoli  tenure,"  per  Markby,  J.. 
8abseotion  (7) :    Tenure :— iSee  notes  under  s.  5  (post). 
Subsection  (8) :    Permanent  Tenure : — Read  with  sections  11  and  10  of  the 
Act  and  also  with  sections  12  to  17.  Hence  a  permanent  tenure  is  not  only  heritable  but 
transferable  under  the  Act.    This,  however,  is  not  always  the  case,  e*g.,  dLghatiuali 
tenure  is  permanent  but  not  transferable.    See,  however,  section  181.     Besides  section 
II  gives  only  the  incidents  of  a  permanent  tenure,  while  heritableness  goes  with  its 
definition. — ^The  word  'taluk*   imports  a  permanent  interest 
T^uk,  what  It  means.  in  land.    "  As  to'the  meaning  of  the  word  taluk,"  says  Markby 

J.,  "it  has  been  said  before,  and  we  also  say  again,  that 
primd  facie  the  word  'taluk*  does  import  a  permanent  tenure,  if  there  be  nothing 
either  in  the  surrounding  circumstances,  or  in  the  instrument  itself,  which  creates  the 
ifitere^  to  show  that  it  was  intended  to  be  otherwise ;  and  when  we  find  that  the  chitta 
rdating  to  this  land  describes  the  land  as  a  taluk^  we  think*  in  the  absence  of  evidence 
to  the  contrary,  we  ought  to  presume  that  that  was  a  pdhnanent  interest.  We  must 
also  bear  in  mind  that  that  was  a  document  drawn  up  under  the  provisions  of  clause 
I,  section  9,  Regulation  VII  of  1822,  and  the  revenue  officer,  who  was  responsible 
for  that  document,  was  bound  to  put  a  proper  description  of  the  tenure  in  the  docu- 
ment, and  he  considered  that  he  had  sufficiently  described  the  tenure  when  he  called 
it  a  taluk*  That  document  is  by  the  express  words  of  that  section  declared  to  be  an 
evideiKe  available  for  the  purpose  of  proving  the  title  of  the  persons  claiming  tenures 
in  the  lands  in  question  "— (Kristo  Chundra  v.  Meer  Sufdur  Ali,  22  W.  R.,  326).  The 
_^^^  word  taluk,  or  correctly  taluq,  is  derived  from  the    Arabic 

word,    'alaque*    which   signifies    to    hang    from,    to   depend 
upoo;    alaqtte    also    means    a    leech,    which    hangs    from    the    body    (o    which 
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it  has  attached  itself,  and  has  another  quality  said  to  have  belonged  also  to  the 
taluqdar,  and  means  connexion  and  dependence.  In  Uppec  India,  taluk  was  depen- 
dent upon^  and  subordinate  to,  the  Sovereign.  In  Bengal,  taluk  was  subordinate 
to  the  semindari  but  not  always.  The  larger  taluqdars  were  husuri,  i,  e.y  they  were 
immediately  under  the  Supreme  Government  to  which  they  paid  their  revenue  direct, 
while  the  smaller  ones  were  mukurari  or  specified,  t.  e.,  in  the  sanad  of  the  zemindars, 
through  whom  they  paid  their  revenue.  In  the  North-Westem  Provinces  the  taluqdar 
was  superior  and  the  zemindar  inferior.  The  reverse  was  the  case  in  Bengal  :  The 
taluqdar  was  subordinate  to  the  zemindar,  where  any  relation  existed  between  them. 
Some  large  taluqdars  indeed  paid  their  revenue  direct  to  jGovemment  and  were  in- 
dependent of  the  zemindar,  but  in  no  case  was  the  zemindar  subordinate  to  the  taluq- 
dars. There  are  in  the  Lower  Provinces  of  Bengal  4  variety  of  tenures  held  under 
the  zemindars  and  knowq  by  different  names,  in  different  districts.  See  notes  under 
sections  5  and  1 1  of  the  Act.  The  most  important  of  these  tenures  are  taluqs.  Some 
of  these  have  existed  from  before  the  permanent  setdement  (see  sections  6,  7  and  S 
of  R^fulation  VIII  of  1793),  and  are  known  by  the  general  term  of  Shikimi  or  depen- 
dent taluks.  Patni  taluks  constitute  another  important  class  of  subordinate  tenures. 
See  Regulation  VIII  of  1819  anc^  notes.  Taluqs  of  both  these  classes  are  inheritable 
and  transferable  by  sale  or  otherwise.  Taluqs  and  similar  tenures  created  since  the 
time  of  the  permanent  settlement  and  held  immediately  of  the  proprietors  of  estates 
may  be  protected  by  registration  from  avoidance  by  a  sale  for  arrears  of  revenue. 
Taluks  created  since  the  permanent  settlement  are  usually  founded  on  the  patni  prin- 
ciple, and  not  on  the  principle  of  shikmi  taluq. 

They    are    tenures    granted    in  perj)etuity.    Mokurari 

istemrari  and  Mokurari      tenures  are  those  granted  at  a  fixed  rent  not  liable  to  enhance- 
tenuret.  " 

ment.     "Generally  speaking,   however,"   says   Mr.   Field    in 

his  Introduction  to  the  Regulations,  "the  two  conditions  are 
now  found  combined,  and  where  the  term  is  in  perpetuity,  the  rent  is  fixed  for  ever. 
These  tenures,  though  not  called  taluqs,  differ  little  in  their  incidents  therefrom.    They 
are  transferable  and  inheritable,  and  may  be  protected  by  registration  from  the  effects 
of  a  revenue  sale.     Many  tenures,  the  incidents  of  which  were  not  exactly  define4  when 
.    they  were  created,  have  become  tsiemrari  and  mokurari    by  custom  instead  of  by 
legislation.    Being  allowed  t5  descend  from  father  to  son  without  opposition,   they  have 
come  to  be  regarded  as  istemrari  more  specially  after  one  or  two  transfers  and  devo- 
lution by  inheritance  upon  the  heirs  of  the  transferee.    The  law  declares  that,  where 
the  rent  has  not  been  changed  since  the  permanent  setdement,  it  cannot  be  enhanced, 
and  here  also  a  statutory  presumption  has  been  brought  in  to  facilitate  the  means  of 
proof,  and  thus  many  tenures  have  become  mokurari  which  were  not  so  in  their  inception." 
Article  18  of  Mr.  Field's  Digest  runs  to  the  following  effect  :— 
"Of  tenift-es,  some    are    transferable,   others  are    non  -  transferable ;    some    are 
heritable,  others  are  non- inheritable.    A  tenure  may  be  made  transferable  or  heritable 
(i)by  express  provision  of  law   (as  patni  tenures  by  Regulation  VIII  of  1819, 
section  3,  clause  i) ;  or 
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(2)  by  contract  (L.  R.  4  I.  A.,  223  ;  Marsh,  330 ;  9  W.  R.,  65 ;  19  W.  R.,*i4l)  ;  or 

(3)  by  custom  ;  or    ' 

(4)  by  the  course  of  dealing  therewith  (i  W.  R.,  153;  10  Moo.  In.  Ap.,  191  ,-11 
Moo.  In.  Ap.,  433  ;  12  Moo.  In.  Ap.,  263  ;  14  Moo.  In.  Ap.,  247  ;  L.  R.,  4  I.  A.,  223  ; 
24  W.  R.,  176 ;  7  B.  L.   R.,  211). 

"Whether  any  particular  tenure  has;  or  has  not  been  made  transferable  or 
heritable  by  contract  or  custom,  or  the  course  of  dealing  therewith,  is  a  question  to  be 
decided  upon  relevant  evidence  by  the  Court  having  jurisdiction.  Explanation /.—A 
tenure  may  be  transferable  without  being  mokurari  or  held  at  a  fixed  rent :  and  a  tenure 
may  be  mokurari  or  held  at  a  fixed  rent  without  being  transferable  (i  W.  R.,  5.) 
Explanation  //. — A  tenure  may  be  transferable  without  being  heritable:  and 
a  tenure  may  be  heritable  without  being  transferable.  (Marsh,  119:  Reg.  XXIX 
of  1814,  s.  2).  Explanation  ///.—A  tenure  may  be  istemrari  or  permanent  with- 
out being  transferable  :  and  a  tenure  may  be  transferable  without  being  istemrari  (Marsh, 
117:  6  B.  L.  R.,  652).  Explanation  IV, — A  mokurari  istemrari  tenure  shall  be. 
presumed  to  be  heritable."    (3  B.  L.  R.,   226 ;   5  B.  L.  R.,  652). 

Pennaoent  by  Law.  As  putni  tenures  under  Regulations   VIII   of     181 9, 

section  3,  cl.  I.  See  also  notes  under  sections  5  and  6  post* 

A  mokurari  istemrari  holding  is  a  perpetual  (hereditary)  holding  at  a  fixed  jumma 
Permanent  bv  Contract  or      -(Munrunjun  V.  Rajah  Lilanund,  3  W.  R.,  84 ;  4  R.  J.  p.  J., 
coarse  of  deaiiDK.  451),   Qhatwalli  tenures  are  perpetual  holdings    subject    to 

the  condition  of  service— (Rajah   Lilanund  v,  Thakoor  Munrunjun,  5  W.  R.,   loi) 
In  this  decision  the  meaning  of  the  term  istemrari  was  discussed.     "  I  think,"  observes 
G.  Campbell,   J.,    "  that  there  can  be  no  doubt  whatever  that  the  proper  and  correct 
meaning  of  the  word   '  istemrari  '   is  '  perpetual..'     The  decision  of  1853,  page  654,  on 
^^ch  the  petitioners  rely,   says  that  in  *  lexicography  '  that  is  the  meaning  j  so  does 
Wilson's  Glossary  put  forward  by  petitioners.    Still,  however  clear  the  meaning  of  the 
word,  and  however  strong  my  own  opinion  that,  in  the  ordinary  transactions  of  the 
country,  the  term  istemrari  is  understood  to  mean  perpetual  for  ever,  and  not  for  life 
only,  it  might  have  required  consideration  if  it  had  been  shown  to  be  the  settled  law  of 
the  Courts,  that  the  term  istemrari  is  held  to  be  as  artificial  and  customary,  as  distin 
£^ished  from  its  lexicographical  meaning,  and  so  to  impor^  a  life  tenure  only,  and  not  a 
perpetual  tenure.  Now  the  whole,  that  is  to  be  said  on  this  point,  seems  to  be  contained 
in  the  risume  in  the  judgment   of  1853  (Musst.  Amerunnesa,  appellant)  relied  on  by 
the  petitioners.  From  this  it  appears  that  there  had  been    two  decisions  in    which 
istemrari  mokurari  grants  had  been  set  aside  by  a  majority  as  not  hereditary,  and 
another  case  in  which  the  judges  unanimously  held  the  other  way,  considering  that  the 
intent  of  the  parties  was  to  create  by  the  disputed  words  a  perpetual  hereditary  holding. 
It  was  also  noted  that  in  the  Regulations  of  1793  and  1 815,  the  words  were  taken  to 
import  perpetuity  for  ever.  The  result  was  that  in   1853,  the  judges  did  not  think 
it  necessary  to  decide  that  the  words  alwa3rs  meant  either  '  perpetual  for  ever  '  or  '  for 
fife  '  only  but  deemed  it  most  proper  to  look  to  the  true  intent  and  meaning  of  the  parties 
as  shown  both  by  their  acts  as  well  as  their  writings,  and  the  case  was  decided  on  that 
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evidence    I  should  4)robably  be  by  no  means  disposed  to  dissent  from  such  a  view, 
and  if  we  had  decided  this  case  on  the  ground  that,  istemfari  meaning  perpetual,  no 
evidence  to  show  that  the  parties  did  not  use  jt  in  that  sense  was  to  be  admitted,  I 
should  on  the  decision  of  1853  have  admitted  a  review.     But  we  by  no  means  held  any 
thing  of  the  kind.    We  simply  remarked  on  the  use  of  the  word  isUmrari  as  among^ 
other  things,  tending  to  show  the  status  ©f  the  ghatwals  in  the  last  century,  and  we 
translated  the  word  ^perpetual '  which  a  reference  to  any  dictionary  shows  to  be  the 
correct  translation.    Richardson  gives  isUmrari  (from*  marra)  proceeding,  going  on, 
preserving,  being  rendered  perpetual  (rent),  andtrf^mmn,  'perpetual.'  "  This  case  went 
up  in  appeal  to  the  Privy  Council,  and  their  Lordships  observed :  "  The  words  nwkurari 
istemrari  are  used,  and  although  it  may  be  doubtful  whether  they  mean  permanent 
during  the  life  of  the  person  to  whom  they  were  granted,  or  permanent  as  regards 
hereditaxy  descent,  their  Lordships  are  of  opinion  that,  coupling  those  words  with  the 
usage,  the  tenures  were  hereditory"— {13  B.  L.  R.,  124).    So  it  has  been  held  that  in 
the  absence  of  any  evidence  to  show  that  a  grant  was  for  life  only,  the  words  *  mokurari 
istemrari  '  are  sufficient  to  make  it  hereditary— (Lukhoo  Koer  v.  Rai  Hari  Krisna,  12 
W.  R.,  3  ;  3  B.  L^R.,  A.  C,  226).  The  use  of  the  word  "istemi^ui"  indescribinga  patta 
shows  an  intention  that  the  lease  shall  be  perpetual  and  implies  its  hereditary  character." 
— (Karoonakur  Mahotee  tr.  Niladhro  Chowdhry,  14  W.  R.,  107  ;  5  B.  L.  R.,  652).  And 
the  use  of  any  particular  form  of  words  is  not  necessary  to  convey  mokurari  mourast 
right— (Unnoda  Prosad*  v,  Chundra  Sekhur,  7  W.  R.,  394 ;  Asfur  Mundle  v,  Ameen 
Mundle,  8  W.  R.,  502  :  Koylash  Chundra  v.  Hecra  Lall  Seal,  10  W.  R.,  403).    "The 
word  mokurari,*^  says  Mr.  Justice  Glover  in  the  first  of  these  cases,  "doeb  not  occur  in  the 
patta,  but  it  is  not  absolutely  necessary  that  any  particular  form  of  words  should  be  used  in 
conveying  rights  to  hold  at  fixed  rates,  and  taking  the  nature  of  the  lease,  i,  e.,  for 
building  purposes,  the  position  of  the  parties,  and  the  circumstances  under  which  the 
contract  was  made,  into  consideration,  we  cannot  say  that  the  Juci^e  has  placed  on  the 
patta  a  construction  that  it  cannot  legally  bear."     Similarly  their  Lordships,  the  Privy 
Council  Judges,  observed  in  the  case  of  Baboo  Dhunput  u.  Gooman,  9  W,  R.,  P.  C, 
3:     *' Their  Lordships  cannot  accede  to  the  argument  that  patta  must  primd- facie 
be  assumed  to  give  a  hereditary  interest,  though  it  contains  no  words  of  inheritance. 
They  do  not  think  that  the  case  cited  from  Morton's  Decisions,  still  less  that  of 
Freeman  v.  Farlie,  is  any  'authority  for  such  a  proposition.    Patta,  as  may  be  seen 
by  referring  only  to  Act  X  of  1859,  is  a  generic  term,  which  embraces  every  kind  of 
engagement  between  a  zemindar  and  his   uruler-tenants   or  raiyats.     Nor  can  it  be 
disputed  that  the  expressions  here  wanting  are  ordinarily  used  in  the  grant  of  a  perpe- 
tual tenure.    ♦    ♦    ♦    But  the  facts  already  stated  afford  incontestable  proof  that, 
ever  since  the  death  of  Augham  Sing,  the  hereditary  character  of  hb  sub-tenure  has 
been  recognised  by  the  successive  zemindars.    There  is  also  evidence  which  is  not 
contradkrted  that  some  of  them  have  recognised  its  transferable  nature.    This  evidence 
affords  ample  grounds  for  inferring  either  that  the  tenure  was  always  intended  to  be 
hereditary,  although  not  so  expressed  in  the  patta,  o^  that  if  the  original  grant  were 
limited,  as  was  suggested,  to  the  life  of  Augham  Sing,  his  tenure  has^  by  some  subse- 
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quent  grant,  become  hereditary  and  transferable.  And  upon  the  proof  here  given  of 
longr  xininterrupted  enjoyment,  accompanied  by  the  recognition  of  the  hereditary  and 
transferable  character,  it  is  alq|p5t  impossible  to  suppose  that  a  suit  by  the  zemindas 
in  the  Civil  Court  to  disturb  the  possession  of  the  respondent  could  not  be  successfully 
resisted.  The  case  of  Joba  Sing  (4  S.  D.  A.  Rep  ,  271)  is  an  authority  for  the  pro- 
position that  evidence  of  this  kind  will  supply  the  want  of  the  words  'from 
generation  to  generation'  in  the  patta,  which  is  the  foundation  of  such  a  title." 
Where  the  lease  contained  «o  words  importing  an  hereditary  character  and 
simply  said  iamyad  mokurari,  it  was  held  to  have  the  effect  of  being  hereditary  on 
the  ground  that  the  period  of  its  continuance  was  not  dependent  on  the  life  of  any 
party,  whether  lessor  or  lessee,  but  on  the  continuance  of  the  superior  tenure.— 
(Babu  Lekhraj  v.  Kanhya  Sing,  17  W.  R.,  48^.)  "  Now  with  regard  to  the  lease/' 
observed  Loch,  J.,  "  we  find  that  there  is  no  mention  therein  of  the  period  for  which 
Choonee  Lai's  mokurari  was.to  exist.  He  speaks  of  the  possibility  of  the  Government 
making  a  fresh  settlement  with  him  at  an  enhanced  rent.  He  does  not  apparently 
contemplate  such  a  thing  as  a  fresh  settlement  being  made  with  any  other  person  \ 
and  having  this  belief  in  his  mind,  he  lets  the  land  to  Nirput  Sing  in  ticca,  which 
ticca  b  to  last  as  long  as  his  mokurari  lasts.  I  think  no  valid  objection  can  be  raised 
as  to  the  hereditary  nature  of  this  lease  merely  from  its  being  called  a  ticca,  or  from 
its  comprising  terms  which  are  in  use  in  ordinary  ticcas,  such,  for  instance,  as  a  prohibi-r 
tiontocut  trees,  as  a  power  to  the  lessor  to  re-enter  on  failure  of  payment  of  rent,  as  the 
prohibition  for  the  resumption  of  rent-free  lands,  &c.,  for  such  terms  are  common  to 
most  leases,  and  their  introduction  cannot,  I  think,  be  said  to  indicate  that  the  lease 
was  merely  for  a  term  of  years.  The  terms  are  used  for  the  protection  of  the  property 
and  the  rights  of  the  lessor.  No  term  is  fixed  in  the  lease> — so  long  as  the  mokurari 
lasts,  so  long  is  the  ticca  to  last.  No  word,  such  as  mourasi,  is  to  be  found  in  the 
lease.  *  *  *  But  we  think  on  a  full  consideration  of  the  lease  that,  though  it 
contains  no  word  importing  an  hereditary  character,  yet  it  has  the  effect  of  being 
hereditary,  for  the  period  of  its  continuance  is  not  dependent  on  the  life  of  any  party 
whether  lessor  or  lessee,  but  on  the  continuance  of  the  superior  tenure."  Compare  19 
W.  R.,  141  (P.  C).  It  has  been,  on  the  other  hand,  held  that  where  there  are  no 
words  in  a  lease  extending  its  provisions  to  other  parties  beyond  the  lessee,  its  terms 
roust  be  interpreted  as  applicable  to  the  lessee  only,  unless  thb  Court  is  able,  from  the 
conduct  of  the  parties  and  the  surrounding  circumstances,  to  come  to  a  different 
conclusion. — (Lekhraj  v,  Kanhya  Sing,  14  W.  R.,  262,  cited  above.)  Where  a  lease 
contains  a  condition  whereby  the  lessor  agrees  not  to  put  an  end  to  the  mokurari 
tenure  of  his  lessee  except  on  the  occurrence  of  a  fresh  settlement  on  the  part  of  the 
Goverment,  it  does  not  follow  that  the  lessor  intends  to  constitute  a  hereditary  lease 
if  no  Government  settlement  takes  place. — {lb,)  In  such  a  case  a  lessor's  right  to 
re-enter  arises  on  the  death  of  the  lessee,  but  if  the  representatives  of  the  lessee  have 
been  allowed  to  hold  over  by  the  heirs  of  the  lessor  to  whom  they  have  paid  rent,  the 
cause  of  action  to  a  purchaser  of  the  lessor's  rights  and  interests  arise  on  the  refusal 
of  the  lessee's  rcprcicntative  to  permit  them  to  rc-enttr.  "—(/&.)    This  case  went  up 
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in  appeal  to  the  Privy  Council,  and  their  Lordships  held  that  the  rule  of  construction 
that  a  gnnt  made  to  a  man  for  an  indefinite  term  enures  only  for  the  life  of  the 
^antee  and  passes  no  interest  to  his  heirs,  does  not  yply  in  cases  where  the  term 
can  be  definitely  ascertained  by  reference  to  the  interest  which  the  grantor  himself  has 
in  the  property,  and  which  the  grant  purports  to  convey.— (I.  L.  R.,  3  Cal,,  210).     In 
1798  a  mokurari  patta  of  a  portion  of  a  zemindari  was  granted  to  i4  at  a  consolidated 
jama  of  Rs.  6  for  the  term  of  four  years,   and  an  uniform  rent  of  Rs.  25  from  the 
expiration  of  that  period  to  be  paid  year,  after  year.*  The  patta  provided  that  the 
mokuraridar  should  make  improvements  ;  that  profits  arising  therefrom  should  belong 
to  him  and  not  to  the  g^ntor ;  and  that  he  should  not  dispose  of  any  portion  of  the  land 
granted  without  the  permission  of  the  grantor.     No  words  of  inheritance  were  used 
in  the  g^nt.    The  grantee  died  in  i§75,  when  the  heirs  of  the  grantor  sued  to  recover 
possession  of  the  estate  from  the  heirs  and  assigns  of  A.    The   defendants  contended 
that  the  grant  was  transferable  and  hereditary,  that  A,  his  heirs  and  assigns,   were 
entitled  to  it  in  perpetuity.     It  was  held  that  the  grant  was  for  the  life  of  A  only  and 
not  in  perpetuity,  and  that  the  use  of  the  word   mokurari  alone  ih   a  lease  raises   no 
presumption  that  the  tenure  was  intended  to  be  hereditary,  (Govt,  of  Bengal  v.  Jafir 
Hossein   Khan,  5  Moo,   I.  A.  467 ;  Parameswar  Protab  Sing  tr.  Padma  Nanda  Sing, 
1.  L.  R.  15  Cal.  342)  and  therefore  in  order  to   decide  whether  a  mokurari  lease   is 
hereditary,  the  Court  must  consider  the  other  terms  of  the  instrument  under  which    it 
is  granted,  the  circumstances  under  which  it  was  made,  and  the  intention  of  the  parties. 
— (Sheo  Persad  Sing  v.  Kali   Das  Sing,  I.  L.  R.,  5  Cal.  543,  and  in  appeal,  I.  L.  R., 
8  Cal.,  664.)  The  words  istemrari- mokurari  in  potta-granting  land  do  not  of  themselves 
denote  that  the  estate  granted  is  an  estate  of  inheritance.  Not  that  such  an  estate  can- 
not be  so  granted  unless,  in  addition  to  the  above  words,   such  expressions  as   "  ba 
farzandan  "  or  "naslan  bab  naslan  "  or  similar  terms  are]used.    Without  the  latter,  the 
other  terms  of  the  instrument,  the  circumstances  under  which  it  has  been  made,  or  the 
conduct  of  the  parties,  may  show  the  intention  with  sufficient  certainty  to  enable  the 
Courts  to  pronounce  the  grant  to  be  perpetual ;  the  above  words  not  being  inconsistent 
therewith,  though  not  themselves  imparting  it.  Held,   accordingly  that  where  the  words 
"mokurari   istemrari  "  were  used  in  connection  with  a  grant  in  a  potta  (as  it  was  also 
held  in  another  case  whe«e  the  instrument  was  termed  "  mokurari  ijara  potta  ")  that 
the  question  was  whether  the  intention  of  the  parties  that  the  grant  should  be  perpetual 
had,  or  had  not,    been  shown  with  sufficient  certainty  in  any  other  way,  e.  g,,  by  the 
other  terms,  by  the  objects,  or  circumstances  of  the  grant  or  by  the  acts  of  the  parties ; 
and  held  that  in   the  present  case  the  intention  was  not  shown. — (Tulshi  Pershad  v. 
Ram  Narain,  T.  L.  R.,  12  Cal.,  117 ;  see  Beni  Prosad  v.  Dudh  Nath,  I.  L.  R  27  Cal. 
156  ,•  4  C.  W.  N.  274.)  Parties  holding  a  permanent  settlement  from  the  Government 
cannot  question  the  validity  of  a  mokurari  potta  previously  granted  by  themselves  when 
they  held  the  property  under  a  temporary  settlement.— (Kazi  Abdool  Manna  v.  Baroda 
Kant  Banerji,  15  W.  R.,  394.)  The  effect  of  a  solenama  confirming  the  rent  of  a  tenure 
on  the   part  of  the  manager  of  ancestral  property,  and  agreeing  that  it  shall    not  be 
enhanced,  was  held  to  create  a  mourasi    mokurari  tenure  at  a  fixed  rent.— (Bhobun 
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Mohini  v.  Dhonaye  Karij^r,  ^  15  W..  R.,  434.)  Alienations  made  by  Hindu  widows  of 
shares  of  an  estate  held  as  a  hereditary  mokurari  tenure  can  only  be  contested  by 
reversionary  heirs  and  other  persons  having  some  interest  in  the  estate ;  it  is  not  open 
to  the  zemindar  or  superior  lanAord  to  object  to  such  alienations.  If  the  reversionary 
heirs  make  no  arrangement  for  the  due  payment  of  the  mokurari  rent,  the  only  right 
which  the  zemindar  has  is  to  sue  them  for  arrears  and  then  to  cause  the  salie  of  the 
tenure,  if  necessary,  in  execution  of  decree,  but  not  to  take  khhs  possession  of  it  by 
folte."^-(Ramdhun  Shaha  v  Rajah  Raj  Kisto  Sing  Bahadoor,  18  W.  R.,  406.)  When 
a  party  who  makes  a  mokurari  grant  has  enough  in  him  to  feed  that  grant — i .  e,,  to 
make  it  substantial  and  valid»  he  cannot  in  a  Court  of  Equity  be  allowed  afterwards 
to  deny  its  efficacy. — Syed  Ameer  AU  v  Heera  Sing,  20  W.  R.,  291.)  So  amokuraridar, 
who  has  got  his  lease  from  the  members  of  a  joint  Hindu  family  who  are  in  actual 
possession  and  managing  the  joint  property,  cannot  be  rejected  or  interfered  with  by 
another  member,  not  in  possession,  unless  it  can  be  shown  that  he  has  acted  dishonestly. 
(Poshun  Ram  v.  Bhowanee  Deen,  24  W.  R.,  318.)  Where  a  Hindu  father 
created  a  mokurari  tenure  within  his  zemindari  in  favour  of  his  ill^itimate 
daughter  by  a  Mahomedan  lady,  and  the  lawful  widows  of  the  father 
sought  to  resume  the  tenure  on  the  death  of  the  illegitimate  daughter  without  heirs, 
it  was  held  that  the  mokurari  tenure  g^ranted  in  perpetuity  could  not  be  resumed — 
<Mirza  Himmut  Bahadoor  v.  Rani  Surat  Koer,  15  W,  R.,  549.)  This  case  went  up  in 
appeal  to  the  Privy  Council,  and  their  Lordships  said  :  "  The  grant  was  clearly  intended 
to  create  an  absolute  and  hereditary  mokurari  tenure  inasmuch  as  it  contains  the 
essential  words,  '  generation  to  generation,  '  which  in  documents  of  that  kind  have 
always  been  considered  to  have  that  effect ;  and  their  Lordships  do  not  find  in  the 
particular  document  any  special  terms  which  would  distinguish  it  from  a  grant  of  an 
ordinary  mokurari  isUmrari  tenure.  *  ♦  ♦  It  has  been  argued,  however,  that  this 
mokurari  not  being  an  independent  zemindari,  but  being  carved  out  of  a  zemindari, 
stands  upon  a  peculiar  footing,  and  that,  upon  the  failure  of  heirs,  the  zemindar  takes  by 
right  of  reversion,  or, if  not  strictly  by  right  of  reversion,  that  the  tenure  escheats  to  him 
as  the  superior  lord  rather  than  to  the  Crown.  The  mokurari  was  clearly  an  absolute 
interest.  It  was  also  an  '  alienable  intergst.  It  might  have  been  seized  and  sold, 
as  Mr.  Doyne  has  shown,  under  Act  X  of  1859,  even  in  a  suit  for  rent.  It  co^d  not 
have  been  forfeited  for  the  non-payment  of  rent,  for  in  such:a  case  the  zemindar  could 
only  have  caused^it  to  be  seized,  put  up  for  sale,  and  sold  to  the  highest  bidder.  It  is,  there- 
fore, property  which,  like  that  in  the  case  above  cited,  might  have  passed  to  any  purchaser, 
whatever  his  nationality,  or  by  whatever  law  he  was  to  be  governed.  It  cannot,  their 
Lordships  think,  be  successfully  argued  that,  having  so  passed,  the  estate  would  have 
determined  upon  the  death  of  Shurfoonnesa  (supposing  it  had  been  sold  in  her  lifetime) 
without  heirs ;  for  the  grant  contains  no  provision  for  the  lessee  of  the  estate  created 
in  such  event.  There  seems  therefore  to  be  no  ground  for  saying  that  the  lands  have 
reverted  in  the  proper  sense  of  the  term  to  the  zemindar ;  and  the  ,onIy  question  is, 
whether,  on  the  failure  of  heirs  of  the  last  possession,  he  is  entitled  to  take  a  tenure 
subordinate  to  and  carved  out  of  his  zemindari  by  escheat.    Their  Lordships  are  of 
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opinion  that  there  is  no  authority  upon  which  the  power  of  taking  by  escheat  can  be 
attributed  to  the  zemindar.  The  principles  of  English  feudal  law  are  clearly 
inapplicable  to  a  Hindu  zemindar.  On  the  other  hand  it  is  clear  that  if  the  zemindar 
has  no  such  right,  the  general  right  of  the  Cro^  sub^sts  and  must  prevail" 
—(I.  L.  R.,  I  Cal.,  391.)  Compare,  however,  the  proviso  of  section  26  of  this 
Act.  A  Court  is  not  bound  as  a  matter  of  law  to  presume  that  a  tenure  is  a  permanent 
one  merely  from  the  fact  of  long  possession  of  the  lands. — Nabin  v.  Madan,  I.  L.  R. 
7  Cal.  697.  Long  and  continued  possession  at  a  low  and  unraised  rent  is  not  sufficient 
to  suggest  the  inference  that  an  agreement  had  been  made  between  the  parties  that 
the  tenant  should  hold  a  permanent  tenure.— Secretary  of  States  for  India  v,  Luchmeswar 
Sing,  I.  L.  R.  16  Cal.,  223.  On  the  other  hand,  continuous  payment  of  rent  for  a 
hundred  years  has  been  held  to  give  rise  to  a  presumption  that  the  tenant  held  under 
a  mourasi  title. — ^Braja  Nath  v,  Lukhi  Narayan,  7  B.  L.  R.  211,  and  possessi<m  for 
nearly  a  hundred  years  at  presumably  a  Bxed  rent,  to  justify  the  conclusion  that  the 
tenant  had  a  permanent  and  transferable  interest  in  his  tenure. — Dunne  9.  Nabo 
Krishna,  L  L.  R.  17  Cal.  144.  A  grant  of  a  village  for  maintenance  is  primi  facie 
resumable  on  the  death  of  the  grantee. — Beni  Prasad  v,  Dudhnath,  4  C.  W.  N.,  274 ; 
L  L.  R.  27  Cal.  156  fRameswar  Buksh  v.  Arjun,  L.  R.  28  L  A.  i. 
For  other  notes,  see  sections  5,  and  10  to  14,  and  182,  post. 

Permanent  by  Cottom.  See  section  1 83  and  notes  post. 

Subsection  (9) :  Holding.— The  term  "  holdii^,"  though  apparently  limited 
by  this  definition  to  a  parcel  or  parcels  of  land  held  by  a  raiyai,  indudes 
also  a  parcel  or  parcek  of  land  held  by  an  uftder^raiyat.  In  section  121  crops  of  an 
under-raiyafs  **  holding  "  are  referred  to  as  being  liable  to  distraint.  An  under-raiyat's 
** holding"  is  also  mentioned  in  section  113,  as  amended  by  Bengal  Act  III  of  1898. 
The  term  "  parcel  or  parcels "  in  this  definition  means  an  entire  parcel*  or  entire 
parcels,  and  is  not  intended  to  include  an  undivided  fractional 

Shares  in  holding.  share  in  a  parcel  or    parcels  of  land.    Undivided  shares  in 

parcels  of  land  cannot  constitute  distinct  "holdings" 
within  the  meaning  of  this  Act.— (Hari  Churan  v.  Raja  Ranjit  Sing,  i  C.  W.  N. 
521  ;  Harideb  v.  Janmuddin,  2  C.  "NM  N.  688).  A  raiyaii  holding  which, 
according  to  the  definition  of  raiyat  in  section  5,  sub»section  (2),  means  land 
occupied  by  raiyai  for  ttie  purpose  of  cultivation,  can  ordinarily  be  held  only  in  its 
entirety  and  the  cultivation  of  an  undivided  fractional  share  of  a  parcel  of  land 
would  ordinarily  be  meaningless.— Hari  Chtfran  v.  Raja  Ranjit  Sing,  i  CL  W.  N. 
521.  An  agreement  by  a  tenant  with  one  of  several  joint  landlords  to  pay  his  share  of 
the  rent  separately  does  not  constitute  a  separate  tenancy  under  him.  The  term 
"  holding  '*  means  an  entire  holding. — Baidyanath  v.  Sheik  Jhin,  2  C.  W.  N. 
44. 

Subsection  (10) :  Village.— The  Thakbust  or  demarcation  of  villages  pre- 
paratory to  survey  was  conducted  by  a  Civil  Officer  called  Supt.  of  Survey,  aided 
by  a  staff  of  Dy.  Collector  and  Amins,  who  mariced  the  boundaries  of  villages  by 
mud  pillars  ifhhks)  which  were  built  at  certain  distances.    He  prepared  rough  maps, 
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on  the  scale  of  16  inches  to  the  mile,  of  boundaries  of  Mouzahs  (villages)  and  estates, 
which  are  known  as  thakbust  maps  as  aids.  The  Revenue  Surveyors  then  prepared 
accurate  scientific  maps,  on  the  scale  of  4  inches  to  the  mile,  showing  the  boundaries 
of  villages  (mouzahs),  but  not  estates  (mahals),  and  these  maps  are  to  be  found  in  the 
Offices  of  Collectors  and  the  Surveyor  General. — Board's  Rules,  Vol.  i,  pp.  315 
and  317. 

Revenue  survey  village  maps  have  been  prepared  for  all  the  tejritories  under  the 
administration  of  the  Lt.-Govcmor  of  Bengal,  with  the  exception  of  fungal  Mahals 
of  Midnapore,  parts  of  Darjeeling,  parts  of  Sonthal  Parganas,  the  Tributary  mahals 
of  Orissa,  Hazaribagh,  Ranchi,  Palamau  and  Singbhum  Districts,  part  of  Man-' 
bhum^  the  Tributary  Mahals  of  Chota  Nagpur,  the  hilly  parts  of  Chittagong  Hill - 
tracts  and  parts  of  the  present  Jalpaiguri  District. 

With  regard  to  Cadastral  surveys  and  Records-of- 
nne-gurrey  maps  are  out  rights  under  Chapter  X  of  this  Act,  the  Government 
°^  **^'*''  rules  direct  that— 

Where  there  is  a  considerable  difference  between  the  boundary  according  to  the 
revenue-survey  map  and  the  existing  boundary  of  the  village  as  ascertained  by  the 
Revenue  Officer,  the  latter  shall  be  followed  for  the  purposes  of  the  map  and  record  ; 
but  the  boundary  of  the  revenue-survey  map  shall  also  be  marked  on  the  new  village 
map. — A  pp.  VI.  Chapter  VI,  rule  4(c). 

The  same  rules  empower  Revenue  Officers  appointed 
Procedure  where  no  re-        under  the  designation  of  "Settlement  Officers"  to  determine 

venue-survey   maps    have 

been  prepared.  (after    such    Ipcal  inqilTry    as    they  may  consider  necessary, 

and   after    issue  of    notice    of    the    inquiry    to    all     parties 

concerned)    the    area    to    be    included    in    the    village ;    and    such    area    is   to  be 

adopted  as  the  village  unit  of   survey  and  record-of -rights. — App.  V,    Chapter   VI, 

rule  4  (e). 

Certain  maps  were  prepared  by  Lieutenant  Siddons,  a 

villages  in  Chittagonjc  Revenue  Surveyor  in   Chittagong,  in    1838,  but   after  some 

correspondence  the  Bengal  Government  held  in  1891  that 
they  were  not  revenue -survey  maps  within  the  meaning  cd  clause  (10)  of  section  3  of 
the  Bengal  Tenancy  Act,  and  issued  a  notification  under  that  clause,  appointing  Mr. 
C.  G.  H.  Allen,  Settlement  Officer,  to  determine  village  boundaries  in  that  district. 
The  boundaries  of  all  villages  in  the  Chittagong  district  have  been  determined  by 
Mr.  Allen,  in  exercise  of  the  powers  so  conferred  upon  him,  with  the  exception 
of  the  Ramgarh  Sitakund  Forest  Reserve,  the  permanently-settled  portion  of 
the  Maiskhal  Island,  and  some  of  the  jungle-covered  hills  in  the  Cox's  Bazar 
sub-division ;  so  that  in  Chittagong  a  village  is  the  area  determined  as 
such  in  Mr.  Allen's  maps  and  records,  where  he  has  determined  village 
boundaries. 

Subsection  (11).  Agrioultural  year:— The  following  table  gives  the 
agricultural  year  prevailing  in  different  parts  of  Bengal,  Behar  &  Orissa : 
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Subseotion  (12).  Permanent  Settlement :— The  date  of  the  permanent 
settlement  is  22nd  March  1793- (Baboo  Dhunput  Sing  v.  Baboo  Guman  Sing,  Sp. 
W.  R.,  Act  X,  61  ;  2  R.  J.  P.  J.,  267  ;  4  W.  R.,  Act  X,  41).  The  date  of  the  per- 
manent settlement  for  the  district  of  Jessore  was  the  nth  April  1790— (i  W.  R., 
230).  In  the  formet  case,  Jackson,  J.,  remarked:  "We'  think  that  the  date  of  the 
permanent  settlement  must  be  held  to  be  that  on  which  the  decennial  settlement 
being  declared  to  be  perpetual,  the  permanent^  settlement  came  into  force.  The 
proclamation  which  declared  the  settlement  to  be  pern^nent  is  contained  in  Regula- 
tion I  of  1793,  and  that  Regulation  distinctly  lays  down  the  date  from  which  it  is  to 
have  force  and  effect,  vis.,  the  22nd  March  1793.  In  deciding  this  question,  the 
Court  cannot,  as  Mr.  Doyne  suggests,  act  upon  the  usual  law  of  settlements  and 
contracts,  but  must  be  guided  by  the  distinct  enactment  of  *  the  Legislature 
which  has  declared  the  exact  date  when  the  permanent  settlement  came  into 
force.  NThe  date  of  the  permanent  settlement  mentioned  in  sections  3  and 
4,  Act  X  of  1859,  was  the  date  of  the  permanent  settlement  of  Bengal,  Behar  and 
Orissa  referred  to  in  Regulation  I  of  1793,  and  not  the  date  of  settlement  of  a  particular 
zemindari  with  its  owner— (Musst.  Poran  Bibi  v.  Sedee  Nazir  Ali  Khan,  Sp.  W.  R., 
Act  X,  71.)  Quoere — When  did  the  permanent  settlement  take  place  in  Cuttack  ? — 
(Sadanunda  Mytee  v,  Nowrutton  Mytee,  16  W.  R.,  289.)  "  The  special  appeal 
to  this  Court  was  commenced  by  urging  that,  as  no  permanent  settlement  h^d  been 
carried  in  the  district  of  Cuttack,  the  provisions  of  Act  X  of  1859  did  not  apply  to 
Cuttack.  The  express-  words  of  s.  15,  Act  X  of  1859,  include  any  person  possessing 
a  permanent  transferable  interest  in  land,  intermediate  betweeif  the  proprietor  of  an 
estate  and  the  raiyats,  who,  in  the  provinces  of  Bengal,  Behar,  Orissa,  and  Benares, 
holds  a  talook  or  tenure  *  otherwise  than  under  a  terminable  lease '  at  a  fixed  rent 
which  has  not  been  changed  from  the  time  of  the  permanent  settlement.  The  word 
Orissa  would  include  the  district  of  Cuttack  under  ordinary  circumstances,  but  it  is 
said  that  the  words  '  from  the  time  of  the  permanent  settlement  '  must  confine  the 
operation  of  these  provisions  to  those  districts  of  Orissa  where  a  permanent  settlement 
^has  taken  place.  An  illustration  was  mentioned  with  reference  to  this  argument  from 
the  Sunderbuns,  which  have  not  been  included  in  the  permanent  settlement  of  Bengal ; 
2nd  it  was  urged  that  a  raiyat  who  held  lands  from  the  time  of  the  permanent 
settlement  in  the  Sunderbuns  would  not  be  entitled  to  the  presumption  of  s.  4,  Act 
X  of  1859.  There,  however,  is  very  little  doubt  that,  as  regards  the  whole  of  the 
province  of  Bengal,  the  law  applicable  to  all  suits  for  enhancement  of  rent  is  Act  X 
of  1859,  and  that  any  raiyat,  even  in  the  Sunderbuns,  might  claim  the  benefit  of  the 
presumption  of  s.  4  of  the  Act,  or  any  under-tenure-holder  might  claim  the  benefit  of 
the  presumption  of  ss.  15  and  16  of  the  Act.  The  law.  Act  X  of  1859,  is  applicable  ' 
to  all  the  provinces  mentioned  in  the  law,  and  it  is  not  necessary  in  suits  coming 
under  it  to  prove  that  the  land  to  which  the  suit  relates  has  been  the  subject  of  a 
permanent  settlement.  It  is  said  that  it  is  impossible  to  ascertain  when  the 
permanent  settlement  of  Cuttack  took  place,  as  in  fact  there  has  been  no  such 
settlement.    We  do  not  think  it  necessary  in  this  case  finally  to  decide  this  question.'* 
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The  province  of  Cuttack,  including  the  port  and  district  of  Balasore,  and  all  the 
territory  west  of  the  river  Wardah  and  south  of  the  Menulla  and  Gwailgur  Hills, 
were  ceded  to  the  Company  in  perpetual  sovereig-nty  by  the  treaty  of  Deogum  signed 
on  the  17th  Eiecember  1803,  during  the  Government  of  Marquis  Wellesley.  Cachar, 
except  the  hilly  part,  was  annexed  in  1830.  The  hilly  part  was  annexed  in  1853. 
The  Cossia  (Kasia)  and  Jyntia  Hills  territory  was  confiscated  and  annexed  in  1835. 
Darjeeling  was  ceded  by  the  Raja  of  Sikim  in  1835.  Does  the  permanent  settlement 
obtain  in  these  provinces? 

'*  We  have  made  it  clear  that  the  permanent  settlement  intended  is  in  all  cases 
that  of  Bengal,  Behar  and  Orissa  made  in  1793,  and  not  as  regards  any  district  or  area 
subsequently  settled,  the  permanent  settlement  of  such  district  or  area."—  (R.  C.R.  L) 

Subsection*  (14).  Signed,  Marked,  Stamped : — This  definition  has  been 
taken  verbatim  from  the  Civil  Procedure  Code  (Act  XIV  of  1882).  In  the  Registration 
Act  (Act  III  of  1877)  ''signature  and  signed  include  and  apply  to  the  affixing  a  mark," 
but  stamp  would  not  be  considered  as  a  signature.  In  the  definition  uhder  comment  if 
a  person  knows  to  write  his  name,  his  affixing  a  mark  will  not  be  a  signature.  In  the 
Indian  Succession  Act,  s.  ^o,  cl.  i,  "the  testator  shall  sign  or  shall  affix  his  mark  to  the 
will,  or  it  shall  be  signed  by  some  other  person  in  his  presence  and  by  his  direction," 
and  it  has  been  held  that  the  making  of  the  mark  is  sufficient,  although  the  testator  can 
write  at  the  time, — (Baker  v,  Dening,  8  A.  and  E.,  94 ;  Wms.  Exors.,  67) ;  and  that 
the  mark  will  be  sufficient  if  made  by  the  testator's  hand,  although  a  wrong  name  be 
written  against  it,  or  though  that  hand  be  guided  by  another  person  (/?e-Clark,  27  L. 
J.,  Rob.  18  ;  Wilson  1/;  Beddard,  12  S.,  28  ;  Wms.  Exors.,  67)  ;  and  that  signature  may 
be  stamped. — (Jenkins  v,  Gaisford,  3  S.  W.  and  T.,  93) ;  and  that  the  testator's  initial, 
or  his  signature  under  an  assumed  name,  may  stand  for  and  pass  as  his  mark. — (Wms. 
Exors.,  68.)  But  sealing  would  not  be  regarded  as  signing.— (* Wms.  Exors.,'  68.) 
Signed  or  signature  has  a  very  technical  meaning  in  the  Indian  Succession 
Act. 

Subsection  (16)« —  *Prescribed  *  has  therefore  a  technical  meaning  in  this  Act. 
See,  however,  s.  184  post^  where  the  word  has  been  used  in  its  ordinary  sense.  We  must 
not  forget  that  s.  3  begins  with  the  words  *'  unless  there  is  something  repugnant  in  the 
subject  or  context."  Xr\yt\\\ng  prescribed  by  the  High  Court  will  not  be  so  called  within 
the  meaning  of  this  Act. 

Subsection  (16).  Collector :— By  a  notification  dated  21st  April,  1886,  published 
in  the  Calcutta  Gazette  of  the  28th  idem.  Part  i,  p.  466,  all  officers  in  charge  of  sub- 
divisions were  invested  with  the  powers  of  a  Collector  for  the  purpose  of  dischargipg 
the  functions  referred  to  in  sections  69  to  71  (relating  to  produce  rents)  of  the  Act.  By 
a  notification,  dated  28th  May.  1886,  published  in  the  Calcutta  Gasetteoi  2nd  June,  1886, 
Part  I,  page  652,  the  Deputy  Collector  of  Howrah,  and  by  a  notification,  dated  the  4th 
May,  1893,  published  in  the  Calcutta  Gazette  of  the  5th  idem,  Part  i,  p.  274,  the  Senior 
Deputy  Collector  attached  to  the  sadar  station  of  Gaya,  were  invested  with  powers  of  a 
Collector  for  the  purpose  of  discharging  the  functions  referred  to  in  these  sections.  By 
a  notification,  dated  the  7th  October,  1886,  published  in  the  Calcutta  Gazette  of  the  13th 
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idem,  Part  i,  p.  1092,  all  officers  in  charge  of  sub-divisions  were  invested  "with  the  powers 
of  a  Collector  for  the  purpose  of  discharging  the  functions  referred  to  in  sections  12,  13 
and  15  of  the  Act. 

Bubseotion  (17).  Revenue  Offloers:— In  the  Board's  Settlement  Rules, 
it  is  pointed  out  that  "  under  s.  3  (17)  of  the  Tenancy  Act,  officers  cannot  be  vested 
with  the  general  powers  of  a  Revenue  officer  but  with  certain  functions  only,  as  spe- 
cified in  certain  provisions  of  the  Act." — (Board's  Settlement  Manual,  Chap.  I,  Rule 
H»  P-  5)'  By  ^  notification,  dated  the  nth  February^  1890,  published  in  the  Calcutta 
Gasette  of  the  12th  idem,  Part  I,  p.  121,  all  Deputy  Collectors  in  the  Lower  Provinces  of 
Bengal  have  been  authorized  to  discharge  the  functions  of  Revenue  Officers  under 
Chap.  X  and  have  been  vested  with  powers  of  a  Settlement  Officer  under 
rule  I,  Chap.  VI  of  the  rules  framed  by  Government  untier  this  Act.  If 
an  officer  is  •  appointed  to  discharge  particular  duties  under  particular  sections 
of  this  Act,  he  is  not  hereby  empowered  to  discharge  duties  under  other  sections. 
Thus,  his  appointment  to  perform  particular  duties  does  not  make  him  a  '*  Collector  " 
for  all   the  purposes  of   the  Act. — Mahabut  sing  v,   Fatima,   I.  L.  R.   28  Cal.,  69. 

Bubseotion  (18).  Registered  :— Section  17  of  the  Registration  Act  (VIII  of 
1 871)  makes  the  following  documents  to  be  compulsorily  registrable : 

(i)     Instruments  of  gift  of  immovable  property. 

(2)  Other  instruments  (not  being  will)  which  purport  or  operate  to  create^  declare, . 
assign,  limit  or  extinguish  whether  in  present  or  in  future,  any  right,  title  or  interest, 
whether  vested  or  contingent,  of  the  value  of  Rs.  100  and  upwards,  to  or  in  immovable 
property. 

(3)  Instruments  (not  being  wills)  which  acknowledge  the  receipt  or  payment  of 
any  consideration  on  account  of  the  creation,  declaration,  assignment,  limitation  or 
extinction  of  any  such  right,  title  or  interest. 

(4)  Leases  of  immovable  property  from  year  to  year,  or  for  any  term  exceeding 
one  year,  or  reserving  a  yearly  rent. 

Provided  that  the  Local  Government  may,  by  order  published  in  the  official 
Gazette,  exempt  from  the  operation  of  this  section  any  leases  executed  in  any  District 
or  part  of  a  District,  the  terms  granted  by  which  do  not  exceed  ten  years  and  the 
annual  rents  reserved  by  which  do  not  exceed  Rs.  50. 

Nothing  in  clauses  (2)  and  (3)  of  this  section  applies 
(a)    to  any  Composition-deed, 

{b)  to  any  instrument  relating  to  shares  in  a  Joint  stock  Company,  notwithstanding 
that  the  assets  of  such  Company  consist  in  whole  or  in  part  of  immovable  property,  or 

{c)  to  any  endorsement  upon  or  transfer  of  any  debenture  issued  by  any  such 
Company.  Authorities  to  adopt  a  son,  executed  after  the  ist  day  of  January  1 872  and 
not  conferred  by  a  will,  shall  also  be  registered. 

Section  18  of  Registration  Act  provides  the  following  instruments  to  be  optionally 
.registrable : 

(i)  Instruments  (other  than  instruments  of  gift  and  wills)  which  purport  or 
operate  to  create,  declare,  assign,  limit  or  extinguish,  whether  in  present  or  in   future, 
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any  right,  title,   or  interest,  whether  vested  or  contingent,  of  a  value  of  less  than   Rs. 
100,  to  or  in  immovable  property. 

(2)  Instruments  acknowledging  the  receipt  or  payment  of  any  consideration  on 
account  of  the  creation,  declaration,  assignment,  limitation  or  extinction  of  any  such 
right,  title  or  interest. 

(3)  Leases  of  immovable  property  for  any  term  not  exceeding  one  year,  and 
leases  exempted  under  section  17. 

.(4)    Awards  relating  to  inunovable  property. 

(5)  Instruments  which  purport  or  operate  to  create,  declare,  assign,  limit  or 
extinguish  any  right,  title,  or  interest  to  or  in  immovable  property  : 

(6)  Wills. 

(7)  Acknowledgments,  Agreements,  Appointments,  Articles  of  Partnership, 
Assignments,  Awards,  Bills  of  Exchange,  Bills  of  sale.  Contracts,  Certified  Copies 
of  Decrees  and  orders  of  Courts,  Covenants,  Grants,  Instruments  of  Dissolution  of 
Partnership,  Instruments  of  Partition,  Powers  of  Attorney,  Promissory  Notes,  Re- 
leases, Settlements,  Writings  of  Divorcement,  and  all  other  documents  not  herein- 
before mentioned. 

Section  49  of  the  Registration  Act  provides  ;  "  No  document  required  by  section 
17  to  be  registered  shall  affect  any  immovable  property  comprised  there  in,  or  confer 
any  power  to  adopt,  or  be  received  as  evidence  of  any  transaction  affecting  such 
property  or  conferring  such  power,  unless  it  has  been  r^'stered  in  accordance  with 
the  provisions  of  this  Act."  Section  50  adds :  "  Every  document  of  the  kinds  men- 
tioned in  clauses  (i)  and  (2)  of  s.  18,  shall,  if  duly  registered,  take  effect  as  i^gards  the 
property  comprised  therein,  against  every  unregistered  document  relating  to  the  same 
property,  and  not  being  a  decree  or  order,  whether  such  unregistered  document  be 
of  the  same  nature  as  the  registered  document  or  not." 

By  Act  III  of  1885  the  following  sections  of  the  Transfer  of  Property  Act  (IV  of 
1882)  are  to  be  read  as  supplemental  to  the  Indian  R^stration  Act,  III  of 
1877:— 

Section  54.    Transfer  (by  sale)  in  the  case  of  tangible  immovable  property  of  the 
value  of  R's.    100  and  upwards,  or  in  the  case  of  a  reversion  or  other  intangible 
thing,  can  be  made  only  by  a  registered  instrument. 
In  the  case  of  tangible  immovable  property  of  the  value  of  less  than  Rs.  100,  such 
transfer  may  be  made  either  by  a  registered  instrument  or  by  delivery  of  the 
property. 
Section  59.     Where  the  principal  money  secured  is  Rs.  100  or  upwards,  a  mort- 
gage can  be  effected  only  by  a  r^stered  instrument  signed  by  the  mortgagor 
and  attested  by  at  least  two  witnesses. 
WTiere  the  principal   money  secured  is  less  than  Rs.  100,  a '  mortgage  may  be 
effected  either  by  an  instrument  signed  and  attested  as  aforesaid  or  (except  in 
the  case  of  a  simple  mortgage)  by  delivery  of  the  property. 
Nothing  in  this  section  shall  be  deemed  to  render  invalid  mortgages  made  in  the 
towns  of  Calcutta,  Madras,  Bombayi   Karachi  and  Rangoon  by  delivery  to  a 
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creditor  or  his  agent  of  documents  of  title  to  immovable  property  with  intent  to 
create  a  security  thereon. 

Section  107.  A  lease  of  immovable  property  from  year  to  year  or  for  any  term 
exceeding  one  year,  or  reserving  a  yearly  rent,  can  be  made  only  by  a  registered 
instrument. 

All  other  leases  of  immovable  property  may  be  made  either  by  an  instrument  or 
by  oral  agreement. 

Section  1 23.  For  the  purpose  of  making  a  gift  of  immovable  property,  the 
transfer  must  be  effected  by  a  roistered  instrument  signed  by  or  on  behalf  of 
the  donor  and  attested  by  at  least  two  witnesses. 

For  the  purpose  of  making  a  gift  of  movable  property,  the  transfer  may  be  affec- 
ted either  by  a  registered  instrument  signed  as  a^resaid  or  by  delivery. 

Such  delivery  may  be  made  in  the  same  way  as  goods  sold  may  be  delivered. 

Section  118  must  also  be  noted,  though  it  is  not  to  be  read  as  part  of  Act  III  of 
1877  as  the  above  sections  are. 

**When  two  persons  mutually  transfer  the  ownership  of  one  thing  for  the  owner- 
ship of  another,  neither  thing  or  both  things  being  money  only,  the  transaction 
is  called  an  '  exchange.' 

"  A  transfer  of  property  in  completion  of  an  exchange  can  be  made  only  in  manner 
provided  for  the  transfer  of  such  property  by  sale." 

It  will  thus  be  seen  that  the  r^istration  of  deeds  of  sale,  exchange  and  mortgage 
of  the  value  of  Rs.  100  and  upwards,  leases  as  specified  in  section  107,  and  deeds  of 
gift  of  immovable  property,  is  rendered  complusory. 

Deeds  of  sale  and  exchange  of  under  Rs.  100  in  value,  and  deeds  of  gift  of  mov- 
able property,  must  be  registered  if  they  are  the  means  of  transfer,  but  it  is  conceivable 
that  unregistered  deeds  of  this  nature  might  be  accepted  in  evidence  as  Collateral  tes- 
timony of  delivery  of  possession. 

The  Bengal  Tenancy  Act,  however,  adds  the  following  provisions  for  Compulsory 
registration. 

(i)    Transfers  of  permanent  tenures,  sections  12,  17. 

(2)  Transfers  of  raiyati  holdings  at  fixed  rates,  section  18. 

(3)  Sub-leases  by  raiyats^  sections  85  and  87. 

(4)  Contracts  of  enhancement  of  rent  of  occupancy  raiyats,  section  29. 

(5)  Contracts  enhancing  the  rent  of  a  non-occupancy  raiyat,  s.  4J, 

(6)  Leases  or  agreements  under  section  48  {a). 

In  addition  to  these,  incumbrances  may  be  registered  and  notified  to  the  landlord 
under  section  176. 

The  word  "  registered  "  is  also  used  in  this  Act  with  reference  to  the  Land  R^istra- 
tion  Act,  and  also  for  the  registration  of  improvements  before  Revenue -officers  under  s.  80. 

The  registration  of  a  document  can  only  be  said  to  be  compulsory  when  it  is  brought 
under  section  17  of  the  Indian  R^istration  Act  by  a  specific  Act  of  the  Legislature. 

Lease.— The  Act  makes  an  important  Omission  by  not  defining  the  word  "lease;" 
the  word  occurs  in  several  sections  of  the  Act,  but  it  is  not  defined  e,g.^  ss.  20  (i)  44 
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(c),  45,  47,  48,  49  178,  179.  "Lease"  in  s.  3  of  Act  III  of  1877  (The  Registration  Act) 
"  includes  a  counterpart,  kabuliyat,  an  undertaking  to  cultivate  or  occupy,  and  art 
agreement  to  lease."  So  in  s.  3,  cl.  12  of  Act  I  of  1879  (The  Indian  Stamps  Act)  it 
means  "a  lease  of  immovable  property  and  includes  also  (a)  a  potta  ;  {b)  a  kabuliyat  or 
other  undertaking  in  writing,  not  being  a  counterpart  of  lease  to  cultivate,  occupy,  or  pass 
or  deliver  rent  for  immovable  property  ;  (c)  any  instrument  by  which  titles  of  any  descrip- 
tion are  let ;  and  {d)  any  writing  on  an  application  for  a  lease  intended  to  signify  that 
the  application  is  granted."  In  s.  105  of  Act  IV  of  1882  (  The  Transfer  of  property 
Act)  **a  lease  of  immovable  property  is  a  transfer  of  a  right  to  enjoy  such  property, 
made  for  a  certain  time  express,  or  implied,  or  in  perpetuity  in  consideration  of  a  price 
paid  or  promised,  or  of  money  a  share  of  crops,  service  or  any  other  thing  of  value,  to 
be  rendered  periocCcally,  or  on  specified  occasions,  to  the  transferrer  by  transferee,  who 
accepts  the  transfer  on  such  terms.  The  transferrer  is  called  the  lessor,  the  transferee  is 
called  the  lessee,  the  price  is  called  the  premium,  and  the  money,  shares,  service  or 
other  thing  to  be  so  rendered  is  called  the  rent.  "  Mr.  Field  in  his  Digest  defines  a 
lease  to  mean  "a  contract  creating  or  continuing  the  relation  of  landlord  and  tenant 
and  executed  by  the  landlord  in  favour  of  the  tenant." 

Registration  of  leases: — Section  17,  [cl.  (d),of  Act  III  of  1877]  makes  com- 
pulsory the  registration  of  leases  of  immovable  property  from  year  to  year,  or  for  any  term 
exceeding  one  year,  or  reserving  yearly  rent,  provided  that  the  Local  Government  may,  by 
order,  exempt  from  the  operation  of  this  clause  leases  executed  in  a  district  or  part  of  a 
district  the  terms  granted  by  which  do  not  exceed  five  years  and  the  annual  rents  reserved 
by  which  do  not  exceed  five  years  and  the  annual  rents  reserved  by  which  do  not  exceed 
fifty  rupees.  Section  18,  cl  (c),  of  the  Act  makes  optional  the  registration  of  leases 
of  immovable  property  for  any  term  not  exceeding  one  }  ear  and  leases  exempted 
under  section  17.  Under  these  sections  it  has  been  held  that  the  registration  of  deeds 
which  are  mere  preliminaries  to  the  main  contract  or  engagement  or  which  are  steps 
in    or    mere    parts  of    a    transaction,    is    not    compulsory. 

What  are  leases  and  what      Accordingly  it  has  been  held  that  an  amuldusiuk   is  only  a 
are  not.  .     .  ... 

preliminary    to    a  lease  and  not  a  lease  and  its  registration 

is  not  compulsory. — (Bunwaree  Lai  v.  Sungur  Lai,  7  W.  R.,   280.)     Nor  a  doul  or 

amuldari  is  so,     (Goluk  Kishore  v.   Anund  Mohan,  12  W.   R.,  394.)     Nor  a  doul 

darkhast, — (Meherunnesa  v,   Agunee,    17  W.  R.,  509  ;  Chuni  Mandur  v,  Chundi  Lai, 

14  W.  R.,    178  ;  Winterscale  v.  Gopal  Chunder,  8  B.  L.  R.,  O.  S.,  90,  Bhaio  Abnath 

V.  Kishore  Mohiny,  3B.  L.  R.,  App. ;  Maharaja    Luchmesour  v.  Rung   Lai,   I.  L.  R., 

7   Cal.,   708.)    A  doul  darkhast,   even   if  attested  by  witnesses  is  not  a  lease. — (Lai 

Jha  T^.  Negroo,  I.  L.  R.,^  7  Cal.,   717.)     But  if  it  has  the  word   "granted"  upon   it 

signed  by  the  landlord,  and  the  word  purports  to  accept  the  contract,  it  is  a  complete 

lease  and  requires  registration .^(Syud  Sufdar  Reza  v.   Amzed  Ali,    I.  L.  R.,   7  Cal , 

703.)     A  doul  fehrist  is  only  a  record  of  the  zemindar's  agent  of  rents  settled  with 

the  raiyats,  and  to  which  various    raiyats  affix  their  signatures  in  testimony  of  the 

correctness  of  the  rents  recited  thereon. — (Gunga  Prosad  v.  Gugun  Sing,  I.  L.  R., 

3  Cal.,  322  ;  Kartik  v.  Khakan,  i  C,  L.  R.,  328;  Naran  v.  Ram  I.  L.  R.,  5  Cai.,  864.  ' 
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An  entry  showing  the  extent  of  the  holding,  the  amount  of  rent  payable,  dishursement 
and  balance,  made  in  book  of  the  lessor  and  signed  by  the  lessee,  at    a  d^te  subsequent 
to  the  lessee's  entering  upon  possession    under  a  verbal  agreement  is  iwt  a  lease. — : 
(Rani  Narain  Kumari  v.  Ram  Krishna,  I.  L.  R.,  5  Gal.,  864.)  A  document  providing  (or 
the  payment  of  5a/a;nt  for  a  lease  is  not  a  lease. — (Kedamath  v.  Surendra  Dev,  1.  L.  B.» 
9  Cal.,  865.)    So  a  correspondence  does  not  amount  to  a  lease. — (The  Port  Canning 
Land  Investment  Reclamation  and    Dock   Co.,    Ld.  v.    A.   Smith.   21  W.  R.,  315.) 
Where  by  an    ekramama  tenants  conjointly  promised  that  they    would    sign,    apd 
have  registered,  kabuliyats  for  rents  at  rates  mentioned,  it   was  held  that  the  document 
did  not  come  under  cl.  (b)  of  sec.  17   of  the  Registration  Act,  III  of  1877,  but  came 
under  cl.   (h)  as  a  document  merely  creatit^  a  right  to  obtain  another  document, 
which    would,    when    executed,     create    or     declare   an    interest    f Praia fi    Chandru 
V.    Mohendra  Nath    1.  L.   R.,    17    Gal.,   291  ;    L.    R-,    16    I.   A.,   233).     A  docu- 
ment providing  for  the  payment  of  a  portion  of  a  salami  on  the  day  when  po^- 
session  was  to  be  g^ven  and  for  the  payment  of  the  remainder  by   instalments  is  not 
a  lease  or  an  agreement  to  lease,  and.  is  admissible  in  evidence  without  r^istia- 
tion    {Kedar   Naih  v.   Surendro,    I.  L.  R,,  9  Gal.,    865).     An    agreement  varying^ 
the    terms  of   a    lease    need    not    be    reduced   to    writing    or    registered    {Saiyesk 
V,    Dhampal,    I.   L.   R.,     24    Gal.,    20).      Leases   creating    mere    tenandes-at-will 
do  not  require  registration  {Khuda  Baksh  v.  Shepdin,    I.  L    R.,   8  AIL,  405;   7ivr€y 
Gofial  V.  Atmaram  Dayaram,  I.  L.  .R,  14  Bom.,  319),  A  document  given  by  the  owner 
of  land  to  his  tenant  varying  the  terms  of  tenancy  with  reference  to  the  amount  of  rent 
to  be  paid  is  not  an  instrument  relating  to  an  interest  in  immovable  property  and  does 
not  require  registration  (Ohai  Goundan  v.  Ramalinga  Ayyar,  L.  L.  R.,  22  Mad.,  217). 
A  lease  for  one  year  certain  containing  an  expression  on   the  tenant's  part  to  h<4d 
the  land  longer  at  the  same  rent,  if  the  landlord  should  desire  it,  is  a  lease  for  a  term 
not  exceeding  one  year  and  does  not   require  to  be  registered   (Apu  Budgiivda    v. 
Narhari    Annaji,    I.    L.    R.,    3  Bom,  21.     See   also  Jagjivan   Das  Javherdas  v. 
Narayattf  I.  L.  R.,  8  Bom.,  493  ;  Jagdesh  ^Chandra  Biswas  v.  Abidullah  Mandate  14 
W.  R.,  68  ;  Sautho  Prasad  Das  v.  Parasu  Pradkan,  26  W.  R%  98  ;  Khayali  v.  Hasatn 
BakhsK  L  L.  R.,  8  All  ,    198;  and   Boydv,  Krieg  I     L.  R,,  17  Gal.,  548).    Where  a 
lease  contained  provisions  for  an  "annual  rent  "  and  for  payment  "of  rent  in  advance 
each  year,"  but  also  contained  a  clause  whereby  the  tenancy  was  absolutely  determinable 
at  any  moment  at  the  option  of  the  lessor,  it  was  held  that  such  a  deed  was  not  com- 
pulsorily  registrable   {Ratnasabhapathi  v.   Venkatachalam,    L  L.  R.,    14   Mad.,    271). 
A  lease  for  more  than  a  year  is  not  the  less  a  lease  because  a  condition  is  attached  to  the 
consideration,  and  because  its  term  may  be  lessened  on  the  payment  of  a  sum  of  money 
\^  the  lessor.    Such  a  lease  cannot  be  used  in  evidence  unless  it  is  rqg^ered.—  {Buksh 
Ali  V.  Sreemati  Nflvatara^  13  W.  R.,   468.)     A  lease  for  so  long  as  the  lessee  or  tenant 
continues  to  ps^  the  stipulated  rent  is  a  lease  not  limited  to  a  year  and  must   be  rois- 
tered.— (Seogolam  v.  Budreenatht  •  4  N.   W.   P.   Rep.,  36*)     Where  a  kabuliyat  for 
one  year  contains  a  provision  extending  its  term  to  more  than  that  period   it  cannot  be 
admitted  in  evidence   without  r^stration.— (/Tf^/o  K,ali  v.  A^emon  Beim^  15  W-  R-. 
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170.)  So  ^heit  a  potta  for  one  year  contains  a  provision  that  it  is  to  remain  in  force  till 
another    potta  is  granted,    it  must   be  registered — (Venkata  Chelhun  v.    Audian, 
I.  L.  R.,  3  Mad  ,  358.)  But  a  kabuHyat  in  which  a  raiyat  agrees  to  hold  land  under  a 
potta  for  a  specified  year,  the  agreement  between  the  parties  being  that  at  the  close  of 
that  period  a  fresh  settlement  would  be  made,  was  held  to  be  a  lease  for  a  year,  and  not 
to  need  registration,  although  a  clause  intervened  to  the  effect  that  year  by  year  the 
raiyat  would  pay  rent  at  the  above  rate.    (Jugdesh  Chunder  v.  Ahedullah  Mundle,  14 
W.  R..  68.)  A  lease  for  six  months  certain  contained  a  condition  that  after  the  expiry  of 
the  term  aforesaid,   the  lessee  might  continue  in  possession  till  the  lessor  called  upon  to 
vacate.    This  was  held  not  to  have    extended  the    term  for    which  the  lease  wa5 
granted,   as  at  the  conclusion  of  that  term  the  lessee  would  be  only  a  monthly  tenant  of 
the  lessor.— (MorSvithal  v.  Tukaram,   5  Bom.   A.  J.,  92.)  So  akabuliyat  for  one  yea*- 
certain,  containing  an  exp.qrssion  on  the  tenant's  part  of  his  readiness  to  hold  the  land 
lofiger,  If  the  landlord  should  desire  it,  was  held  to  be  a  lease  for  one  year  only. — (Apu 
Buc^;arda  *.  Narhari  Annaji,  I.  L.  R.,  3  Bom.,  21.)  Leases  which  were  exempted  from 
the  operation  of  s.  17,  cl.  4,  Act  XX  of  1866,   were  leases  the  term  of  which  was  one 
year  certain.  Where  a  Bur-i-peshgi  lease  was  granted  for  one  year,  but  with  a  stipula- 
tion that  urAeSs  the  loan  were  repaid  within   that  time  it  should  continue  in  full,  it  was 
held  that  such  a  lease  came  within  the  words  of  s.  17,  cl.  4,  Act  XX  of  1866,  "  leases  of 
immovable  property  for  any  term  exceeding  one  year,"  of  which  registration  is  compulsory 
(Bhsbani  Mahti  v,  Shibnath,  L  L.  R,  13  Cal,  113.)  Section  49  provides  that  *'  no  docu- 
ment required  by  s.  17  to  be  registered  shall  affect  any  immovable  property  comprised 
therein,  or  confer  any  power  to  adopt,  or  be  received  as  evidence  of  any  transaction  affect- 
ing such  property  or  conferring  such  power  unless  it  has  been  registered  in  accordance  with 
the  provisions  of  the  Act."  Section  48  of  Act  III  of  1877  provides  that  "  all  non^tesUmen- 
tary  documents  duly  roistered  under  this  Act,  and  relating  to  any  property  whether  mov- 
able or  immovable,  shall  take  effect  against  any  oral  agreement  or  declaration  relating  to 
stteh  property,  unless  where  the  agreement  or  declaration  has  been  accompanied  or  follow- 
ed by  delivery  of  possession. ' '  Where  a  potta  has  been  found  inadmissible  by  reason  of  non- 
registration, no  contract  which  it  contains  can  be  received  in  evidence. — (Dertonath  v,  Deb- 
tirth,  13  W.R.,  307  ;  Musst.  Kaboolun  v,  Shumsher  Ali,  LL.R.,  5  Cal.,  864).  A  document 
which  is  not  really  a  lease  but  a  usufructuary  mortgage,  the  consideration  of  which  is  less 
than  Rs.  KK>,  iynot  inadmissible  for  want  of  registration  (Ishlin  Chandra  v,  Sujan  Bibi, 
7  B.  L.  R.,  14 ;  Ram  Dulari  Koer  r.  Thakur  Rai,  I.L.R.,  4  Cal.  61).  An  agreement  for 
ar  lease  for  four  years  needs  registration,  if  the  parties  intend  to  create  a  present  demise, 
though  the  agreement  may  contemplate  the  subsequent  execution  of  a  formal  document 
(Pkrmananddas  Jivandasty.  Dharsey  Virji,  L  L.  R.,  10  Bom.,  loi).  A  lease  of  immov- 
able property  for  tfie  life  of  the  lessee  is  a  lease  for  a  term  exceedmg  one  year  and  there 
fore  requires  registration  (Parshotam  Vishnu  v.  Nana  Prayag,  L  L.  R.,  18  Bom.,  109). 

The  fofiowtng  remarks  occur  in  the  statements  of  objects  and  reasons  of  the  r^stra- 

Secoiulary  eyfdeDce  regard,  tion  Act  of  1871.     "Certain  decisions  of  the  High  Court  at 

tag  aaregistcffsd  lease*      p^^  WiBiam  have   made  serious  inroads    on    s.    49   of    the 

same    Act,    which    declares    that    no    instrument   requiring  to  be    registered    but 
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not   r^stered    shall    be    received    in    evidence    in    any    civil    proceeding    in    any 
Court.      The    High    Court    has  decided     that    an   unregistered    document    requir- 
ing r^istration    as  affecting    an    interest    in    land    is   admissible    in    evidence    in 
a    civil  proceeding  for  any   purpose    for    which    registration   is   unnecessary.     The 
section  has   been   redrawn   so  as  to   preclude,   it  is   hoped,  in  future,  a  contention  so 
opposed  to  the  intention  of  the  L^slature."— (The  Gazette  of  India,  Oct.  5, 1870).  Accor- 
dingly   Section  49  of  the  Registration  Act  enacts  that  no  document  required  by  section 
17  to  be  registered  shall  affect  any  immovable  property  comprised  therein,   or  be  re- 
ceived as  evidence  of  any  transaction  affecting  such  property  unless  it  has  been  duly 
registered,  and  under  sec.  91  of  the  Evidence  Act  secondary  evidence  of  the  contents 
of  such  a  document  is  inadmissible  {Man  Mohini  Dost  v.   Bishen  Mayi  Dasi,  7  W.  R., 
112;  Omar  v.   Abdool  Ghafur^   9  W.   R.,   425;   Rahmatullah   v,*  Sariaiullaht     10 
W.  R.,    F.  B.,   51  ,-   I  B.  L.  R.,  F.  B.,  58  ;  Ram  Kumar  Mqndal  v.  Brajahari  Mirdha, 
ID  W.  R.,  410  ;  2  B.  L.  R.,  A.  C,  75  ;  Kabulan  v.  Shamsher  AH,  11   W.  R.,   16  ;  Kala 
Chand  Mandal  v.  Gopal  Chandra  Bhattacharji,    12  W.  R.,   163;   Dinonath  Mukherji 
V.  Dehnath  Mullik,  5  B.  L.  R.,  App.,  i  ;  13  W.  R.,  307  ;  Futeh  Chand  Sadhu  v.  Lilam- 
bhar  Singh  Das,  9  B.  L.  R.,  433  ;  14  Moo.  I.  A.,  129  ;  16   W.  R.,   P.   C,  26 ;    Crowdie 
V.  Kular   Chaudhri,   21    W.   R.,   307;  Shiba  Sundari  Debyaw,  Saudamini  Debya,  2$ 
W.  R.,  78  ;  Ram  Chandra  Haldar  v.  Gobinda  Chandra  Sen,  i  C.  L.  R.,  542  ;   Hurjivan 
Virji  V.  Jamsetji   Nowroji   I.   L.  R.,  9   Bom.,   63 ;   Nangali  v.  Raman,  I.  L.  R.,  7 
Mad.,    226 ;    Sambayya    v.    Gangayya,    I.    L.    R.,    13   Mad.,    308 ;    Parashram   v. 
Ganpat    I.  L.  R.,    21     Bom.,    530;     Martin    \,  Sheoram,     I.  L.  R.,    49    All.,    232.) 
But  if  a  lease  cannot  be  proved  on  account  of  non -registration,  the  landlord  is  not 
debarred  from  giving  other  evidence  of  a  tenancy. — Venkatagiri  v.  Raghava,    I.  L.  R.,  9 
Mad.,  142;    Dinanathw.Debnath,   14  W.  R.,   429;   Resa  Alt  v.  Bhikan,   7    W.   R., 
334.     Similarly  a  tenant  can   prove   his   tenancy  without   proving   his  lease   which   is 
inadmissible  for  want  of  registration.— 5'Mra^A  v.  Catharina  Sophia,  i  C.  W.  N.,  248  ; 
Sitanath  v.  Kartik,   4  C.  W.   N.,    Ixii ;    Kedarnath  v.  Shanfannisa,   24  W.  R.,  425. 
An   unregistered  document  requiring  r^stration    as    affecting  an   interest   in   land 
is  admissible  in  evidence  for  any  purpose  for  which  registration  is  collateral  (Lachmipat 
Sing  Dugar  v.  Khairat  AH,  4  B.  L.  R.,  F.  B.,  18  ;  12  W.  R.,  F.  B.,   11  ;   Shib  Prasad 
Das   v.  Annapurna,  12  W.  R.,  435  ;   3  B.  L.  R.,  A.  C,  451  ;  Al/atunnissav.  Hussain 
Khan,    I.   L.   R.,   9   Cal„  ^520 ;     12   C.  L.    R.,     209;    Khushalo    v.    Bikari    Lat, 
1.  L.  R.,  3   All.,  523;   Subramaniam  v.   Perumal  I.   L.    R.,    18   Mad.  454;  Autaji, 
V.   Daltaji,  I.  L.  R.,    19  Bom.    36;    Vani  v.    Bani,     I.  L.  R.,    20    Bom.    553;    but 
this  is  only  when  the  transaction   is  divisible. —  Krishna  Lai   v.   Bonomali,    I.  L.  R., 
5   Cal;  5    C.  L.  R.,   43 ;    see    also    u    C.  L.   R.,    166;    I.    L.   R.     10    Cal.,    315. 
An   unregistered  document,   if  followed   up   by  delivery  of  possession,   may  be   used 
V   t  .Idence   of  that  possession   {Gopi  Chand  v.  Liakat  H ossein,  25  W.  R.,  211).  In  a 
•ri  iir  a  breach  of  a  covenant  to  register  contained  in  an  unregistered  mortgage  deed, 
the  defendant   cannot  plead   the   non -registration   of  the  instrument  for  the  purpose  of 
protecting  himself.     Such  a  deed  is  admissible  in  evidence  for  a  collateral   purpose 
without    bein^  registered   (Shnfn   Narain  Lai  v.  Khimajit  Matoe,   4  B.  L,  R.,  F.  B^ 
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I  ;  12  W.  R.,  F.  B.,  II  ;  Manmothonath  Dew,  Srinath  Ghosh,  20  W.  R.,  107  ;  Nagappa 
V.  Devu,  I.  L.  R.,  14  Mad.,  55;  Raja  of  Venkatagiri  v.  Narayana  Reddi,  I.  L.  R., 
17  Mad.,  456  ;  Magniram  v.  Gurmukh  Rat,  I.  L.  R.,  26  Cal.,  334). 

The  question  of  priority  of  registered  documents  has  led  to  numerous  contradictory 

decisions.     It  seems  now  to  be  a  settled  law  that  when  the  case 
Prioritj  of  registered  do-      falls  under  s.  481  of  the  Registration  Act,  the  recristered  docu- 

ment  will  prevail  against  an  oral  agreement  with  regard  to  the 
same  property,  **  unless  where  the  agreement  or  declaration  has  been  accompanied  or 
followed  by  delivery  of  possession,  "  This  proviso  was  in  early  decisions  held  also  to 
apply  to  cases  falling  under  s.  50.  The  ruling  decision  to  that  effect  was  that  of  Salim 
Shaikh  v,  Boidonath  (12  W.  R.,  217),  in  which  Markby,  J.,  reviewed  a  number  of  early 
decisions,  and  wa^foUowed  in  Nursing  Porkaet  v,  Musst.  Bewa  (14  W.  R.,  250  ;  5  B. 
L.  R.,  2  R.  App.  86),  where  Jackson,  J.,  held  that  if  possession  of  immovable  property 
has  been  given  under  an  unregistered  lease,  a  subsequent  grantee  of  a  registered  lease 
cannot  maintain  a  suit  to  evict  the  lessee  in  possession  on  the  ground  of  the  priority  of 
his  deed — (Gour  Kanta  v,  Sridhur,  12  W.  R.,  456  ;  Narain  Doss  v.  Gungaram,  20 
W.  R.,  287.)  The  same  view  was  adopted  in  Denonath  v,  Auluk  Moni,  I.  L.  R.,  7 
Cal.,  753,  in  which  Field,  J.,  reviewed  a  number  of  early  decisions,  and  Prinsep,  J., 
referred  to  the  unreported  case  of  Indra  Narain  v,  Phool  Mani,  decided  by  himself  and 
Markby,  J.  The  reason  which  led  the  Judges  in  these  cases  to  apply  the  proviso 
of  s.  48  to  s.  50  is  thus  forcibly  expressed  by  Prinsep,  J.: — "*I  am  unable 
to  learn  any  valid  reason  for  any  difference  between  an  unregistered  and  an  oral 
agreement,  both  followed  by  delivery  of  possession,  or  why,  where  r^stration  is 
optional,  such  a  deed  should  be  placed  at  a  disadvantage,  in  other  words  why,  because 
such  an  agreement  has  been  reduced  to  writing,  it  should  not  at  least  be  as  good  as  the 
previous  state  of  the  same  transaction  before  the  terms  agreed  on  were  fixed  and  made 
certain  by  a  permanent  record.  'Such  a  construction  of  the  law '  to  quote  a  recent 
judgment  of  the  Privy  Council  in  the  same  Act,  'would  cause  great  difficulty  and 
injustice'  which  it  cannot  be  supposed  the  Legislature  contemplated,  and  would  be 
inconsistent  with  the  language  and  tenor  of  the  rest  of  the  Act. — (Mahomed  Ewaz  v, 
Brij  Lai,  L.  R.,  4  S.  A.  A.,  166).  If  the  terms  were  interpreted  strictly,  a  person  in 
the  position  of  the  respondent  Fulmani  would  have  a  title  not  only  uncertain  but  depen- 
dent on  the  conduct  of  her  vendor,  until  she  had  perfecteathat  title  by  a  possession  of 
twelve  years,  so  as  to  enable  her  successfully  to  plead  limitation.  I  find  it  iTnpossible 
to  conceive  the  Legislature  intended  to  countenance  such  a  state  of  things,  and  there- 
fore it  appears  to  me  that  the  j-ule  laid  down  in  the  case  of  Salim  Sheik  must  be  followed, 
and  we  must  hold  that  notwithstanding  the  enactment  of  s.  48  of  the  Act  of  1871,  the 
full  force  of  that  rule  is  unatfected."  (See  also  Balaram  Nimchand  v,  Appa,  9  Bom., 
121,  where  Westropp,  C.  J.,  g^ves  a  summary  of  the  decisions  and  his  own  opinion. 
In  Fazluddin  Khan  v.  Fakir  Mahomed  (I.  L.  R.,  5  Cal.,  356)  however  the  Court 
(Garth,  C.  J.,  and  Pontifex,  J.)  gave  a  new  turn  to  the  decisions  on  this  point.  They 
held  that  the  leading  case  of  Salim  Sheik  and  most  of  the  subsequent  decisions  depen- 
dent upon  it  were  under  s.  48,  and  *'  that  the  only  reasonable  construction  of  s.  50  of 
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Act  VIII  of  1 87 1  is  that  where  property  under  the  value  of  Rs.  100  is  purchased 
by  two  innocent  purchasers,  the  one  by  a  registered  deed  and  the  other  by  an  unr^^- 
tered  deed,  and  there  is  no  fraud  shown,  or  other  circumstances  which  in  equity  wouk) 
protect  the  unregistered  purchaser  against  the  registered,  the  title  of  the  latter  shall 
prevail.  The  section  contains  no  such  qualification  as  that  a  purchaser  under  an 
unregistered  deed  who  has  obtained  possession,  would  have  priority  against  a  subsequent 
purchaser  under  a  registered  deed,  and  the  Courts  are  not  at  liberty  to  import  such  a 
qualification  into  the  section." — {Per  Garth,  C.J.V  Referring  to  the  observations  of 
Mr.  Justice  Prinsep,  quoted  above,  Mr.  Justice  Pontifex  said  :  "  I  am  unable  to  folkyw 
this  reasoning  to  its  full  extent,  for  it  seems  to  me  to  be  founded  on  the  assumption  that 
ihewordsrelating  to  possession,  ^\\\c\\as^ioMn6.\n^,  45  erf  the  Act  of  1871  and  the 
present  Act,  were  inserted  for  the  protection  of  oral  alienees,  whereas,  in  ray  opinion^ 
they  were  inserted  for  the  purpa«e  of  limiting  the  operation  of  oral  alienations,  and  of 
declaring  the  law  with  respect  to  them.  Section  48  of  Act  XX  of  1866  had  provided 
that  all  instruments  duly  registered  should  take  effect  against  any  oral  agreement  of 
declaration.  Yet  that  Act  did  not  declare  oral  alienations  to  be  invalid  to  all  intents 
and  purposes,  nor  was  it  the  object  of  the  Registration  Acts  to  repeal  the  existing  tew 
which  authorized  oral  alienations  of  both  movable  and  immovable  property  of  any 
value,  and  whether  voluntary  or  for  valuable  consideration.  It  therefore  became 
necessary  to  qualify  the  too  general  language  of  s.  48,  Act  XX  of  1886,  and  at  the 
same  time  to  declare  the  law  as  to  oral  alienations,  which  were  not  intended  to  be 
affected,  which  object  was  accomplished  by  patching  on  a  proviso  to  the  section. 
Section  48  of  the  Act  of  187 1  is  applicable  to  all  oral  transactions,  whether  voluntary 
or  for  valuable  consideration,  and  whether  the  property  is  movable  or  immovable, 
and  whether  its  value  is  over  or  under  Rs.  100.  The  insertion  of  the  words  relating  to 
possession  in  s.  48  appears  to  me,  therefore,  to  have  been  merely  intended  as  a  decla- 
ration of  the  law  limiting  the  operation  of  oral  alienations.  It  was,  in  fact^  equivalent 
to  saying  that  although  the  R^stration  Acts  are  not  intended  to  interfere  with  ora! 
alienations  which,  from  the  nature  of  the  case,  cannot  be  r^fistered,  yet  the  only  oral 
alienations  of  which  the  law  can  take  notice,  in  competition  with  registered  instruments, 
are  those  which  are  properiy  established  by  evidence  of  possession.  The  insertion 
in  s.  48  of  the  words  relating  to  possession,  in  fact  rather  detracts  from,  than  adds  to, 
the  security  of  oral  alienations  t>ecause  unless  the  oral  alienee  was  in  possession  tile 
Courts  ndw  would  be  excluded  from  considering  any  equity  which  he  might  have  against 
a  subsequent  alienee  by  r^stered  deed."  The  turning  point,  however,  is  the  eqaity 
of  notice  that  was  discussed  m  this  case.  "  If  it  could  be  shown,"  says  the  leamed 
Chief  Justice,  "  that  the  subsequent  purchaser  under  the  registered  instrument  had 
notice  of  the  conveyance  by  the  prior  unr^istered  deed,  then  the  equitable  doctrine 
which  obtains  in  like  cases  in  England  and  which  is  explained  in  the  case  of  Le  Hen 
V.  Le  Ncvi  (3  Atk.,  646,  and  2  White  and  Tudor's*  L.  C,  34)  might  prevent  the  regis- 
tered purchaser  from  asserting  his  rights  against  the  unregistered  uraier  s,  50."  Mr. 
Justice  Pontifex  observed  :  *'  In  Bcnham  «.  Keane  (i  J.  and  H.,  702);  V.  C.  Wood 
very  clearly  stated  the  principles  of  equity  which  apply.     He  says :  '  The  whole  doctrine 
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of  notice  proceeds  on  this  -where  a  man  has  created  a  charge  affecting  his  estate, 
he  is  not  at  liberty  to  enter  into  any  new'contract  in  dissolution  of  the  interest  which 
he  has  created.  The  Court  ^U  not  allow  him^  to  do  the  wrong  himself,  nor  will  it 
suffer  any  third  person  to  help  him  to  do  it.  No  one  will  be  permitted  to  enter  accor- 
dingly into  a  contract  with  a  person  so  sityat^,  wluph  wpuld  redound  to  his  berfefit  at  the 
expense  pf  the  prior  incumbrance.  'Xhe  conscience  of  a.  purch^^er  is  affected  through 
the  conscience  of  the  person  through  whom  h^  buys  ;  th^t  person  is  precluded  by  his 
previous  acts  from  honestly  entering  into  a  contract  to  sell,  and  therefore  any  one  who 
purchases  with  the  knowledge  that  his  vendor  is  precluied  from,  selling,  is  subject  to 
tke  same  prohibition  as  the  vendor  himself.  I  think  therefore  that  we  ought  to  inter- 
pret s.  50  as  intended  to  apply  to  the  case  of  two  innocent  purcha^qrs,  giving  the  prefer- 
ence to  the  one  wha  has  taken  the  greater  precaution  to  secure  his  title,  but  not  as  in- 
tended to  apply  to  the  case  of  a  subsequent  purchaser  who  registers,  but  who  at  the 
date  of  his  purchase,  had  actual  notice  of  a  prior  imr^|istered  purchase.  For  otherwise, 
in  this  latter  case,  the  subsequent  purchaser  with  full  notice  would,  by  registration,  be 
enabled  wilfully  to  defraud  a  prior  purchase  of  the  property,  which  he  had  honestly  pur- 
chased, and  which  had  been  properly  and  legally  conveyed  to  him.  But,  according 
to  the  English  decisions,  the  notice  of  fraud  must  be  very  clearly  proved."  These  con- 
tradictory decisions  led  to  a  Full  Bench,  which  held  (Prinsep,  J.,  dissenting)  that  the  fact 
of  a  vendor  having  given  possession  to  the  first  and  unregistered  purchaser,  even  if  such 
possession  continued  to  the  date  of  the  second  conveyance,  did  not  necessarily  prevent  the 
operation  of  that  part  of  s.  50  of  the  R^stration  Act  which  enacts  that  **  a  registered  do- 
cuB^ent  shall  take  effect  as  regards  the  property  therein  comprised  against  every  unregis- 
tered document  relating  to  the  same  property,"  and  the  only  case  in  which  the  title  of  the 
prior  unr^stered  purchaser  can  prevail  against  the  subsequent  registered  purchaser 
for  value  is  when  the  latter  takes  with  notice  of  the  title  of  the  formep. — (Narain  Chun- 
der  V.  Dataram). 

Omissions  : — As  already  observed  the  word  "  lease  "  has  not  been  defined  by  this 
Act.  So  the  words  *  land '  (see  ante,  p.  30,  and  s.  20),  '  private  land  '  (see  Chapter  XI), 
'  ^vaste  land '  (see  s.  178,)  '  joint-landlords  '  (see  s.  188),  '  pasturage,'  '  fqrest  rights  ' 
(see  s.  I93](,  *  utbundi '  (see  s.  180),  '  service  tenure '  (see  s.  187),  '  hpmestead  '  (see  s, 
i^),  *  mokurari  lease  *  (see  s.  179), '  abwabs  '  (see  s.  74),  '  transfer  '  (ss.  1 1,  26,  72  and 
73),  hav€5  not  been  defined,  and  their  meaning  is  to  be  gathjtred  from  the  context  or 
othc;^  Acts.     (See  the  sections  referred  to). 

DeftnitioiiQ^inthebody  of  the  Act — The  word  "  tenant "  has  bc^n  defineid 
in  8.  4i  "  tenure-holder  "  and  "  raiyat "  in  s,  5,  "  settled  raiyat  "  in  s.  20,  and  "  oc- 
cupancy right  "  in  ss.  21  and  22,  "  aiknitted  to  occupation  "  in  s,  47,  "  improvement " 
in.Se  7^  "  protected  intecest "  in  s.  169,  **  iqcumbrajice  "  ^d  **  registered  and  nqti^kid 
incumbrance"  ins.  116. 
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CHAPTER    II. 
Classes  of  Tenants. 
Am     There  shall  be,  for  the  purposes  of  this  Act, 

Classes  of  tenants.       ,       ^  „       .  ,  /■  ,  ^  i 

the  following  classes  of  tenants,  namely  : — 

(i)     tenure-holders,  including  under-tenure-holders, 

(2)  raiyats,  and 

(3)  under-raiyats,    that  is  to  say,  tenants  holding  whether 
immediately  or  mediately  under  raiyats  ; 

and  the  following  classes  of  raiyats,  namely  : — 

(a)  raiyats  holding  at  fixed  rates,  which  expression  means 
raiyats  holding  either  at  a  rent  fixed  in  perpetuity  or 
at  a  rate  of  rent  fixed  in  perpetuity, 

{b)  occupancy-raiyats,  that  is  to  say,  raiyats  having  a 
right  of  occupancy  in  the  land  held  by  them,  and 

(c)  non-occupancy-raiyats,  that  is  to  say,  raiyats  not 
having  such  a  right  of  occupancy. 

Extended  to  Orissa  (Not.,  Sep.  loth,  1891). 
This  section  contemplates  a  logical  division  of  all  classes  of  tenants  under  the   Act. 
The  classification  will  appear  more  clear  from  the  following  table : — 

■^       (i.)    Tenure-holders  and  under-tenure-holders. 
I  f  {a)     Raiyats  at  fixed  rates. 

Tenants  •1        (^')     Raiyats  i  (^)    Occupancy  raiyats. 

/  C  {c)     Non -occupancy  raiyats, 

(3)  Under-raiyats. 
"  Tenant  "  is  a  general  term  for  tenure-holders,  raiyats,  as  well  as  under- rai3rats, 
while  the  word  "  raiyat  "  includes  three  classes  of  raij^ts  described  as  (a),  (b)  and  (c). 
It  follows  that  an  under-raiyat  is  a  tenant  but  not  a  raiyat,  while  a  non-occupancy 
raiyat  is  both  a  raiyat  andV  tenant.  The  word  "  tenant  "  has  been  defined  in  clause 
(3)  of  section  3,  and  **  tenure-holder  "  and  *'  raiyat  "  in  section  5.  In  Act  X  of  1859 
and  Act  VIII  of  1869  B.  C,  the  tenants  were  not  classified  so  distinctly,  but  from  the 
context  it  could  be  gathered  that  those  Acts  also  contemplated  three  classes  of  raiyats, 
vtjg,,  raiyats  at  fixed  rates  (section  3,  Act  VIII  of  1869  B.  C.  and  Act  X  of  1859), 
occupancy  raiyats  (section  6,  Act  VIII  of  1869  B.  C.  and  Act  X  of  1859),  and  non- 
occupancy  raiyats  (section  8).  Under-raiyats  were  not  mentioned;  except  cursorily 
in  section  6,  and  tenure-hplders  not  provided,  except  in  section  26  of  Act  VIII  of  1869 
B.  C,  and  section  27  of  Act  X  of  1859.  In  Act  XVIII  of  1873,  which  is  the  existing 
"North  Western  Provinces  Rent  Act/'  five  classes  of  tenants  are  contemplated  via.,  mid- 
dlemen (section  4),  tenants  at  fixed  rates  (section  5),  ex-proprietory  tenants  (section  7), 
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occupancy  tenants   (section   8),  and  tenants-at-will  (section  21).     Of  these  ex-pro- 
prietory  tenants  are  only  a  special  class  of  occupancy  tenants. 

The  classification  made  in  this  section  is,  however,  not  exhaustive.  There  may 
be  a  separate  class  of  raiyats  within  the  general  body  of  occupancy  raiyats — {vide 
clause  c  of  section  31  ;  compare  also  6  Weekly  Reporter,  Act  X,  33,  Ram  Coomar  v. 
Bhyrub  Chandra ;  and  9  W.  R.,  83,  Sadhoo  Singh  v.  Ramanoogra,  Lai ;  9  W.  R. 
349,  Parmananda  v.  Puddo  Mani ;  12  W.  R.,  162,  Gauri  Nath  v.  Ramgati). 

5.     (i)  '*  Tenure-holder  "  means  primarily   a   person    who 

has    acquired    from    a    proprietor    or    from 

Meaning  of  "  tenure-     another  tenure-holder  a  right  to  hold  land   for 

holder     and  '^raiyat.  -  r  n      ^'  ^  i     •*     • 

the  purpose  of  collecting  rents  or  bnnging 
it  under  cultivation  by  establishing  tenants  on  it,  and  includes 
also  the  successors  in  interest  of  persons  who  have  acquired 
such  a  right. 

(2)  **  Raiyat  '^  means  primarily  a  person  who  has  acquired 
a  right  to  hold  land  for  the  purpose  of  cultivating  it  by  himself, 
or  by  members  of  his  family,  or  by  hired  servants,  or  with  the 
aid  of  partners,  and  includes  also  the  successors  in  interest  of 
persons  who  have  acquired  such  a  right. 

Explanation. — Where  a  tenant  of  land  has  the  right  to  bring 
it  under  cultivation,  he  shall  be  deemed  to  have  acquired  a  right 
to  hold  it  for  the  purpose  of  cultivation  notwithstanding  that 
he  uses  it  for  the  purpose  of  gathering  the  produce  of  it  or  of 
grazing  cattle  on  it. 

(3)  A  person  shall  not  be  deemed  to  be  a  raiyat  unless  he 
holds  land  either  immediately  under  a  proprietor  or  immediately 
under  a  tenure-Tiolder. 

(4)  In  determining  whether  a  tenant  is  a  tenure-holder  or 
a  raiyat,  the  Court  shall  have  regard  to — 

(a)  local  custom,  and  ^ 

(b)  the    purpose    for  which    the    right    of  tenancy  was 

originally  acquired. 

(5)  Where  the  area  held  by  a  tenant  exceeds  one-hundred 
standard  bighas,  the  tenant  will  be  presumed  to  be  a  tenure- 
holder  until  the  contrary  is  shown. 

Distinot ions  between  tenure-holder  aaid  raiyat.— Subsection  (i)  read 
with  cl.  (b)  of  subsection  (4)  means  that  we  are  to  see  the  original  purpose  of  the 
acquirement  or  creation  of  the  tenancy.  If  a  person  acquire  a  land  for  the  purpose 
of  bringing  it  under  cultivation  by  establishing  tenants  on  it,  he  is  a  tenure-holder. 
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But  if  a  person  acquires  it  for  the  purpose  of  .cultivating  it  by  himself,  and  then 
abandons  his  purpose,  and  establishes  tenants  upon  it,  he  is  a  cultivator.  This  seems 
to  be  consistent  with  s.  85,  under  which  a  raiyat  can,  under  certain  circumstances, 
sub-let.  But  again  under  s.  20,  in  order  to  he  a  settled  raiyat  with  a  right  of  occu- 
pancy, the  cultivator  must  continue  to  hold  his  land  as  a  raiyat,  t .  e.,  for  the  purpose  of 
cultivating  it  by  himself,  or  by  hired  servants  or  by  partners.  This,  however,  is  in  con- 
sonance with  the  case  law  on  the  point.  In  the  case  of  Karoolal  Thakur  v.  Luchmeeput 
Dogar  (7  W.  R.,  15),  the  learned  Judges  observed  ;  "  On  the  first  point  the  judgment 
of  the  Principal  Sadar  Amin  is  clear,  and  in  our  opinion  substantially  sound.  It  is 
as  follows  :  '  I  hold  without  any  doubt  that  the  tenure  of  the  vendor  was  that  of  a 
cultivator  or  raiyat,  and  therefore  as  such  did  not  require  registration  when  plaintiff 
purchased  it,  the  provisions  of  s.  27  of  Act  X  being  expressly  applicable  only  to 
persons  holding  a  permanent  transferable  interest  between  the  zemindar  and  the 
cultivator.  The  nature  of  the  disputed  tenure  as  raiyati,  is  proved  by  the  potta 
of  the  defendant's  vendor's  ancestors  granted  by  t*he  zemindars  in  1205.  ♦  ♦  •  It 
appears  from  its  contents  to  have  been  granted  to  tenants  who  had  been  old  cultivators 
in  definition  of  a  durbundee  rate  on  all  lands  held  by  them  in  the  pergunnah  ; 
it  describes  them  and  assigns  to  them  the  potta  as  abadkars,  malgiisoors  and  mokurari 
jotedarsj  all  of  which  words  characterise  the  tenancy  as  that  of  cultivators ;  it  continues 
to  them  the  cultivation  as  such,  and  then  winds  up  by  adding  that  you  will  sow  or 
cause  to  be  sown  the  lands  so  held  by  you,  and  pay  rents,  &c.,  which  again  is  definite 
in  that  the  tenure  was  raiyati  and  was  continued  as  such.  It  is  argued  that  the  words 
cause  to  be  sown  are  indicative  of  the  tenure  having  been  made  intermediate  when  the 
above  potta  was  given  whatever  it  may  have  been  before  it,  as  the  tenants  were 
permitted  to  have  cultivators  under  them.  But  this  is  an  incorrect  interpretation  of 
the  words  quoted,  which  are  quite  consistent  with  the  wording  of  a  raiyati  potta.  The 
tenants  were  by  the  potta  continued  as  raiyats,  and  a  right  created  as  such  by  the 
zemindar  need  not  be  a  khudkasht  or  self -cultivating  tenant  to  maintain  his  rights  as 
such.  If  he  sub-let  his  tenancy,  the  nature  of  it  will  not  be  altered  thereby ;  as  in 
respect  of  the  zemindar,  he  will  still  continue  its  tenant,  and  will  be  responsible  to  the 
zemindar  for  the  rent  as  such.'  We  agree  with  the  principal  Sadar  Amin  in  thinking^, 
for  the  reasons  g^ven  by  hi^ji  in  his  judgment,  that  this  tenure  is  merely  a  raiyati  tenure 
and  therefore  not  one  the  transfer  of  which  required  registration  in  the  sherista  of 
the  zemindar.  Everything  points  to  this  conclusion,  except  the  fact  of  the  so-called 
putnee  which  the  original  tenants  granted.  No  doubt  their  treating  this  lease  as  a 
putnee  goes  to  show  that  they  themselves  deemed  their  position  to  be  something  more 
than  that  of  mere  raiyats.  Still  we  do  not  think  that  the  course  thus  adopted  can 
alter  the  nature  of  the  tenure  if  it  in  its  inception  was,  as  we  have  no  doubt  it  was, 
merely  raiyti.  It  is  frequently  difficult  to  say  what  tenures  are  raiyati  and  what  are  those 
of  middlemen.  In  the  case  of  Ram  Mungal  Ghose  v.  Lukhee  Narain  Shaha 
(i  W.  R.,  70),  a  Division  Court  held  that  the  mere  fact  that  one  who  holds  land 
sub-lets  it,  does  not  make  hiq|  a  middleman,  and  that  the  real  question  to  be  tried 
was  *  whether  the  defendant  was  or  was   not  a   raiyat,   or   one   who   held   land  under 
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cultivation   by  himself  or  others  who  took  for  him  under  his  supervision  as  a  superior 
cultivator,  or  whether  he  was  a  middleman  because  he  really   did  not  cultivate  in  the 
sense  of  s.   6  (Act  X),  but  was  a  general  lease-holder  or  a  speculator  in  land  rent.' 
Appl3fing  this  rule,  it  appears  to  us  that  those   under  whom   the   plaintiffs  claim  were 
not   middlemen,   but  that   they  held  the  lands  in  question  under  cultivation  by  them- 
selves,  or  by  others  taking  under  them.     In  our  opinion,   therefore,  it  is  unnecessary 
to  register  in    the  zemindar,  sherista  transfers  of  this  tenure.*'     So  in  Durga  Prosonno 
Ghose  V.  Kalidas   Dutt,   9  C.  L.  R.,   449,    Mr.  Justice   Field  observed  :     "  There   is 
almost  no  evidence  on   the   part  of  the  defendants   to  show  what  was  the  nature  of 
their  interest  in  its  inception.  The  only  real  evidence  which  there  is,  is  on  the  part  of  the 
plaintiff,  and  goes^to  show  that  at  the  time  when  the  interest  of  the  defendants  was  created, 
there  were  already  raiyats  upon  the  land,  and  that  the  interest  created  in  the  defendants 
was  a  right  not  to  the  actual  physical  possession  0/  the  land   itself,    but  to  collect  the 
rents  from  the   raiyats    who  were  already  in  possession.     We  have  already  expressed 
our  opinion  in  another  case  that  the  only  test  of  raiyati  interest  which    can    be  applied 
in  the  present  state  of  the  law   is  to  see   in   what  condition  the  land  was  when  the 
tenancy  was  created.     If  raiyats   were  already   in  possession  of  the  land,   and  the 
interest  created  was  a   right   not  to  the  actual  physical  possession  of  the  land,  but  to 
collect  the  rents  from  those  raiyats,  that  we  think  is  not  a  raiyati   interest.     If,    on   the 
other  hand,   the  land  was  jungle  or  uncultivated  or  unoccupied,  and  the  tenant  was 
let  into  the  physical  possession  of  the  land,  that  would   be   a  raiyati  interest ;   and   the 
nature  of  this  interest  so  created  would  not,  according  to  a  number  of  decisions  of  this 
Court,  be  altered  by  the  subsequent    fact  of  the   tenant   sub-letting  to  under-tenants. 
Applying  this   test   to  the   present  case,  we  are  unable  to  agree  with  the  Subordinate 
Judge  that  the  interest  here  created  was  in  its  inception  a  raiyati   interest."     Similarly 
in    Baboo    Dhunput  Sing,   v.   Baboo  Goman   Sing  Sp.  W.  R.  (Act  X,  61),  the  Court  . 
(W.  S.  Seton-Karr  and  E.  Jackson,  JJ.)  observed  :     '*  It   is  very  difficult   to  lay  down 
any   general  definition    of  the   word    '  raiyats.'     As   a   general  rule,  they  are  the  cul- 
tivating tenants,  but  they  may  not  be   cultivators   at  all   themselves ;   they   may  culti- 
vate their  land  by   hired   labour   or  by   under-tenants.     In  this  case  the  amount  of 
-   land   included   in   the  tenure  is,    we  think,  sufficient  evidence  that  the  tenants  are  not 
raiyats,  and  that  view  is  supported  by  the  light  thrown  on  thfe  fact  by  the  original  potta, 
which  addresses  the  original  lessee  as  mw5^a^/V,  and  directs  him   to   take  measures  to 
have  the   land   cultivated  by  hill  men   as    raiyats,  the  land  lying  on  the  borders  of  the 
hill  ranges  in  the  north  of  the  Purneah  district."     As   we   have   already   observed,   the 
definition  seems  to  say  that  if  a  land  is  acquired  originally  for  the  purpose  of  sub-letting 
the  person  acquiring  would  be  a  tenure-holder ;  but  if  it  is  acquired  originally  for   the 
purpose   of  cultivation   and   subsequently  sub-let,  he  would  be   a  raiyat.     In  Gopee 
Mohan  Roy  v,  Shib  Chandra  Sein  (i  W.  R.,  68),  the  Court  observed :     "  It  is  difficult 
to  draw  a  distinction  between  a  raiyat  with  a    right   of  occupancy  and  a   middleman  ; 
for  occupancy  does  not  necessarily   imply   cultivation,   and    middlemen  do  not  come 
within    this    section    (s.    6    of    Act    X  of   1859)."     In    Rama     Mungul    Ghose  v, 
Lukhee    Narain   Shaha   (i    W.    R.,    71),  it   held    that    the    mere  fact  of    a    raiyat 
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sub-letting  would  not  of  itself  make  him  a   middleman.     "  The   real   question   which 
the    Judge    should    have     tried     is,     whether  the    defendant     was    or  was   not    a 
raiyat,   or    one  who  held  land  under  cultivation   by   himself  or  others   who  took    for 
him   under  his   supervision  as  a  superior  cultivator,  or  whether  he  was   a  middleman, 
because  he  really  did  not  cultivate  in  the  sense  of  s.  6,  but  was   a  general  lease-holder 
or  speculator  in  land  rent.     In  the  former  case,  however,  we  would  not  call  the  transac- 
tion as  a  sub-lease.     "  A  person  who  takes  an  ijara  or  farming  lease  of  a  whole  village 
is  a  middleman   and   not  a   raiyat  "— Hurish  Chunder  v,  Alexander,  Marsh,   479.) 
The  mere  fact  that  a  person  has  acquired  from  a   proprietor   or   from   another  tenure- 
holder  a  right  to  hold  land  for  the  purpose  of  collecting  rent  is  not  sufficient  to   prove 
that  he  is  a  tenure-holder  within  the  meaning  of  the  Bengal  Tenancy  Act.  It  must  be 
proved  that  the  land  was  let  for  agricultural  or  horticultural  purposes  (Umrao  v.  Mahomed 
Rojabi,    I.    L.   R.,  27  Cal.,  205:  4  C.  W.  N.,  76).     In  this  case  the  land  was  situated 
within  the  Municipality  of  Dacca,  and   there  was  nothing  to  show  that  it  was  let  out  for 
agricultural   or  horticultural   purposes.    But  if  agricultural  or  horticultural  land  be  let 
out    for    the  purpose    of    collecting   rents  the    lessee  would    be    a    "tenure -holder," 
although    he    may    not  cultivate  any  of    ^he  land  himself.     Where  a  tenant,   hold- 
ing   under  a    lease    assigned    to    him     by    the    original    lessee,    had     continuously 
occupied   the     land   under   successive    leases    and    claimed    to    be    a    raiyat    within 
the  meaning  of  this  Act,  either  with  or  without  occupancy  rights,  the  area  leased  being 
more  than  one  hundred   bighas,  it   was    held  by  the   Privy  Council  that  the  tenant  was 
neither  an  occupancy   nor  a  non -occupancy   raiyat   under  this  Act. — Bengal    Indigo 
Company  v.  Raghubar,  I.L.R.  24  cal.  272.    It  is  only  in  cases  of  mere  contracts  for  the 
cultivation  of  land  let  that  the   deed,    which   might   be  called  a  aar-i-peshgi,    would 
create  a  raiyati   interest  (Ram  Khelawan    Rai   v.    Sambhu   Rai,   2   C.  W.  N.,  758). 
In  one  respect,  an  occupancy  raiyat  differs  little   from   a   middleman  ;   he  can   sub-let 
the   whole   of  his   land  without  in  any  way  forfeiting   his  own  rights,  or  conferring  any 
rights  of  occupancy  on  the  sub-lessee — (Kali  Kishore  v.  Ram  Churun,  9  W.  R.,  3344.) 
So  in    Kali   Chum  v,  Ameeruddin,  Bayley,  J.,   says  :  "  I  furthur  think  that  the  benefits 
of  section  6  are  not  restricted  to  those  who  with  their  own  hands  till  the  soil,  but  extend 
to  those  who  are   bond  fide  actual  cultivators   in  the  sense  that  they  derive  the  profits 
from   the  produce  direcdyi  and  are  not   middlemen   who  have  no  connection  with  the 
produce,  except  by   receiving   the  rents  in   cash  or  kind  from  those  who  directly  derive 
their  profits   from  the  produce."— (Butabee  Begum  v.  Khooral,  2  All.,  24.)     We  have 
seen   that   in   Karoo  Lai  v,  Luchmeeput,    7  W.  R.,  15,  it   was   held  that  whenever  a 
difficulty  of  this  kind  appears,  the  origin  of  the  holding  should  be  looked  to.     In  Uma 
Churun  Dutt  v,  Umatara    Debee,  8  W.  R.,  181,  Seton-Karr,  J.,  observed  :  "  We  think 
that  the   finding  of  the  lower   Courts   as  to  the  character  of  the  tenure  does  not  in  law 
remove   the   defendant  from   the  category  of   raiyats  whose  rents  may   be   enhanced 
under  section   6,   Act  X  of  1859.     The   defendant  took   a  potta  to  clear  and  cultivate  a 
Sunderbun  chuck,  at  a  progressive  rate  of  rent ;   and  if  he  cleared  some  of  the  land  not 
by  his  own  labor,  but   by  settling   raiyats   under  him   on  the  said  Chuck,  this  does  not 
alter  the  original  character  of  his  holding."  (Sec  also  Hurrish  Chunder  v.  Ram  Chunder 
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18  W.  R.,  528.  A  raiyat  does  not  become  a  tenure-holder  merely  Because,  instead  of 
cultivating  the  land,  he  erects  shops  on  it  and  takes  rent  from  the  shop-keepers 
(Khujoorunnesa  Begum  v.  Ahmed  Reza,  11  W.  R.,  88 ;  98.  L.  R.,  13.)  Where  land  let 
for  agricultural  purposes  has,  with  the  consent  of  the  landlord,  ceased  to  be  agricultural 
and  the  tenant  has  built  a  homestead  or  used  part  of  it  for  tanks,  the  nature 
of  the  tenancy  is  not  hereby  changed. — Prosunna  v,  Jagannath  10  C.  L.  R. 
25.  But  where  land  is  let  entirely  for  houses  and  buildings  and  not  for  agri- 
cultural purposes  it  does  not  come  within  the  purview  of  this  Act.  Hence  land 
granted  under  a  lease  merely  for  building  purposes  and  for  establishing  a  coal 
dep6t  was  held  not  to  come  within  the  purview  of  this  Act,  since  the  lease  was  not  for 
agricultural  or  ho.rticultural  purposes  or  for  any  of  the  purposes  mentioned  in  section 
5 ;  and  the  lessee  was  held  to  be  neither  a  tenure-holder  nor  a  raiyat  within  the 
meaning  of  the  Act. — Ranigunge  Coal  Association  v.  Jadunath  I.  L.  R.  9  CaF.  489. 
The  definition  of  "  raiyat  "  given  in  this  section  is  not  exhaustive,  and  there  is  nothing 
in  it  to  exclude  a  person  who  has  taken  land  for  horticultural  purposes  (Hari  Ram  v, 
Narsing  Lai,  L  L.  R.,  21  Cal.,  129.) 

Farmers  of  Government  estates  when  tenure-holders. — '•  The  farmer 
of  an  estate,  which  is  the  property  of  Government  is  a  tenure-holder  under  the  Bengal 
Tenancy  Act,  the  payment  which  he  makes  being  rent,  as  defined  in  section  3  (5),  and 
not  revenue.  His  lease  cannot  therefore  be  cancelled.  It  can  only  be  determined  by 
his  ejectment  decreed  in  a  regular  suit,  and  a  condition  in  his  lease  permitting  can - 
celment  without  a  suit  could  not  be  enforced  [sections  66,  89  and  178  (i)  (c)^*  The 
farmer  of  an  estate  belonging  to  a  recusant  proprietor,  on  the  other  hand,  takes  the 
place  of  the  proprietor  in  entering  into  an  engagement  with  the  Government,  and 
thus  pays  land  revenue  instead  of  rent.  He  is  not  therefore  a  tenure- holder,  and  his 
lease  may  be  put  an  end  to  by  cancel ment  on  default,  if  it  contains  a  stipulation 
to  that  effect  (Board  of  Revenue's  C.  O.,  No.  9  of  Sept.,  1893.) 


CHAPTER  III. 
Tenure-holders.  ^ 
Enhancement  of  rent. 
Tenure  held  since  6.     Where  a  tenuffe  has  been  held  from 

mJilTHabie  t^'en-'  ^^^'  ^™^  ^^  ^^^  Permanent  Settlement,  its 
hancement  only  in  rent  shall  not  be  liable  to  enhancement  ex- 
certain  cases.  cept  on  proof — 

(a)  that  the  landlord  under  whom  it  is  held  is  entitled 
to  enhance  the  rent  thereof  either  by  local  custom 
or  by  the  conditions  under  which  the  tenure  is 
held,  or 
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(by  that  the  tenure-holder,  by  receiving  reductions  of 
his  rent,  otherwise  than  on  account  of  a  dimi- 
nution of  the  area  of  the  tenure,  has  subjected 
himself  to  the  payment  of  the  increase  deman- 
ded, and  that  the  lands  are  capable  of  affording 
it. 

The  rent  of  Shikmi  taluks  or  tenures  existing  at  the  time  of  the  Permanent  Settle- 
ment cannot  be  enhanced  unless  upon   proof  (i)    of  a  special 
Shikmi  tenures  are  not        ricfht   by  custom   to   enhance :   or    (2)    of  a   ricfht  dependincf 

liable  to  enhancement  ex.  °         /  .    v      ,  ,  ,   ,    , 

cept  in  case*  herein  speci-        upon  the  Conditions  of  the  grant ;  or  (3)  thal^  the   talukdar  by 

receiving  abatement  has  subjected  himself  to  increase,  and 
the  lands  are  capable  of  affording  it.  These  rules  were  laid  down  in  section  51  of 
Regulation  VIII  of  1793,  which  has  been  repealed  by  this  Act,  and  have  been  em- 
bodied in  the  present  section   in  clauses  (a)  and  (b).     Section  51  of  R^ulation  VIII 

of  1 793  ran  as  follows :  **  No  zemindar  or  other  actual 
The  old  section.  proprietor  of  land  shall  demand  an  increase  from  the  talukdars 

dependent  on  him,  although  he  should  himself  be  subject  to 
the  payment  of  an  increase  of  y^m ma  to  Government,  except  upon  proof  that  he  is 
entitled  so  to  do,  either  by  the  special  custom  of  the  district,  or  by  the  conditions 
under  which  the  ulukdar  holds  his  tenure,  or  that  the  talukdar,  by  receiving  abate- 
ments from  his  jumma,  has  subjected  himself  to  the  payment  of  the  increase  demanded, 

and  that  the  lands  are  capable  of  affording  it."  The  present 
The  new  section  section  has  substituted  "local  custom  "  for  the  "  special  custom 

of  the  district,"  "reduction  of  his  rent,"  for  "abatements 
from  his  jumma,"  and  following  the  decisions  of  the  Courts  adds  a  special  clause — 
"  otherwise  than  on  account  of  a  diminution  of  the  area  of  the  tenure."  Where  4 
zemindar  sues  for  enhancement  under  a  notice,  the  grounds  contained  in  it  must  be 
those  contemplated  in  Regulation  VIII  of  1793,  section  51 — (Kristo  Chunder  v. 
Elahee  Buksh,  20  W.  R.,  459;  compare  12  B.  L.  R..  232;  15  B.  L.  R.,  120;  13 
Moore's  1.  A.,   248;    19  W.  R.,  144;   S.  D.  A.  Rep.  1859,  677;  S.  D.  A.  Rep.,  1857. 

1413.)  ^ 

The  provision   contained    in   this   section    is  subject  to  the  restrictions  imposed  by 

section  49  of . Regulation  VIII  of  1793,  and  section  52  of  this 
b™"ecuSn^VofTet"r/.  ^ct.  Section  49  of  Regulation  VIII  of  1793  prescribes: 
tioS  yJof  this^Act "**  ^^"^        "  '^  '^  ^°  ^  understood,  however,  that  istemraridars  (mokurari- 

dars)  of  the  nature  of  those  described  in  section  18,  who 
have  held  their  land  at  a  fixed  rent  for  more  than  twelve  years,  are  not  liable  to  be 
assessed  with  any  increase  either  by  the  officers  of  the  Government  or  by  the  zemindar 
or  other  actual  proprieror  of  land,  should  he  engage  for  his  own  lands.  With  regard 
to  such  istemraridars  also,  as  have  not  held  their  lands  at  a  fixed  rent  for  so  long  a 
period,  if  the  zemindar  or  other  actual  proprietor  of  land  has  bound  himself  by  the 
deed,   which   he   may  have  executed  not  to  lay  an  increase  upon  them,  he  shall  not  be 


Digitized  by  LjOOQ IC 


SEC.  6 


J  BENGAL   TENANCY   ACT.  55 


allowed  to  infringe  the  conditions  of  the  deed  for  his  own  benefit,  but  must  confine  his 
demands  to  the  rent  he  may  have  voluntarily  agreed  to  receive" — See  section  52  of 
the  Act  and  the  notes  under  it. 

The  provision   contained   in   this   section   is   subject  to  the  restrictions  imposed  by 

section  49  of  Regulation   VIII    of    1793,   and  section   50    of 

This  section  is  modified        this   Act.     Section  49  of  Recfulation  VIII  of    1 703  prescribes  : 

by  section  49  of  Reifula.  j    ..  ,         .  /         /       . 

tion  VIII  of  1793  and  sec-  "  U  is  to  be  understood,  however,  that  istemrandars  (mokura- 
ridars)  of  the  nature  of  those  described  in  section  18,  who 
have  held  their  land  at  a  fixed  rent  for  more  than  twelve  years,  are  not  liable  to  be 
assessed  with  any  increase  either  by  the  officers  of  the  Government  or  by  the  zemin- 
dar or  other  actual  proprietor  of  land,  shouW  he  engage  for  his  own  lands.  With 
regard  to  such  istemraridars  also,  as  have  not  held  their  lands  at  a  fixed  rent  for  so 
long  a  period,  if  the  zemindar  or  other  actual  proprietor  of  land  has  bound  himself  by 
the  deed,  which  he  may  have  executed  not  to  lay  an  increase  upon  them,  he  shall  not  be 
allowed  to  infringe  the  conditions  of  the  deed  for  his  own  benefit,  but  must  confine  his 
demands  to  the  rent  he  may  have  voluntarily  agreed  to  receive  "—See  section  50  of 
the  Act  and  the  notes  under  it.  Tenures  held  from  the  time  of  the  Permanent 
Settlement  are  primd  facie  not  liable  to  enhancement  except  on  proof,  &c.  and  under 
this  section.  If  they  are  proved  to  be  liable  to  enhancement,  the  tenant  may  again 
demand  the  presumption  of  Section  50 ;  on  the  other  hand,  if  they  are  exepmpted  from 
enhancement  under  this  section,  section  50  will  not  render  them  liable  to  enhancement. 
In  Hurro  Nath  v.  Gobind  Chunder  23  W.  R.,  (P.  C.)  352,  their  Lordships  observe  : 
'*It  may,  however,  be  well  to  consider  whether  the  High  Court  was  right  in  holding 
that  the  defendant  was,  by  section  15  of  Act  X  of  1859,  protected  from  enhancement 
in  any  case  and  upon  any  grounds.  To  bring  the  case  within  that  section,  he  must 
hold  his  tenure  otherwise  than  under  a  terminable  lease,  and  he  must  also  hold  at  a 
fixed  rent,  which  has  not  been  changed  from  the  time  of  the  Permanent  Setdement.  It 
should  be  remarked  that  section  15  does  not  render  liable  to  enhancement  dependent 
talukdars,  who  are  exempted  by  section  51  Regulation  VIII  of  1793,  but  exempts  from 
enhancement,  amongst  others,  dependent  talukdars  who,  under  the  provisions  of  that 
section,  might  otherwise  be  liable  to  enhancement.  "  (See  Nobo  Kishore  v.  Pandul 
Sirkar.  8  W.  R.,  312 ;  Dhunput  Singh  v.  Guman  Singh,  9  W.  R.,  (P.  C.)  3  ;  Musst. 
Mahamaya  v.  Mussamut  Dayamiyi  7  W.  R.,  63). 

Tenures  held  from  the  time  of  the  Permanent  Settlement.  -The  most 

important   of  these  tenures  are  taluks.     Some  of  these  have 

Shikmi  tainks  or  tenures  existed  from  before  the  Permanent  Settlement,  and  are  known 

as  cifttinct  from  propne-  .,     •.  ,  .  ,  j      ^  *   1    1 

tary  taluks.  by   the  generic  term  shikmt   mokurart  or  dependent  taluks. 

The  existence  of  these  taluks,  is  traceable  in  sections  6  to  8  of  Regulation  VIII  of  1793, 
which  have  been  repealed  by  Act  XVI  of  1874.  Section  6  provided  :  -The  proprietors 
of  taluks  who  now  pay  the  public  revenue  assessed  upon  their  lands  through  a  zemmdar 
or  other  actual  proprietor  of  land,  and  whose  title-deeds  contain  a  clause  stipulatmg 
that  their  revenue  is  to  be  paid  through  him,  shall  continue  to  pay  their  revenue  through 
such  zemindar  or  other  actual  proprietor  of  land  as  heretofore."    Section  7  provided  : 
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"  Talukdars  whose  taluks  are  held  under  writings  or  sunnuds  from  zemindars  or  other 
actual  proprietors  of  lands,  which  do  not  expressly  transfer  the  property  in  the  soil,  but 
only  entitle  the  talukdar  to  possession,  so  long  as  he  continues  to  discharge  the  rent,  or 
perform  the  conditions  stipulated  therein,  are  considered  as  lease -holders  only,  not  actual 
proprietors  of  the  soil,  and  consequently  are  not  entitled  to  be  rendered  independent 
of  the  zemindar  or  other  actual  proprietor  of  land,  from  whom  they  derive  their  tenure, 
provided  they  now  pay  the  rent  assessed  upon  their  taluks  to  him."  And  s.  8  provided  : 
"Talukdars  also  whose  tenure  is  denominaied  jungleboori,  and  is  of  the  following 
description,  are  not  considered  entitled  to  separation  from  the  proprietors  of  whom  they 
hold.  The  pottas  granted  to  these  talukdars,  in  consideration  of  the  grantee  clearing 
away  the  jungle,  and  bringing  the  land  into  a  productive  state,  give  it  to  him  and  his 
heirs  in  perpetuity,  with  the  right  of  disposing  of  it,  either  by  sale  or  gift,  exempting  him 
from  payment  of  revenue  for  a  certain  term,  and  at  the  expiration  of  it,  subjecting  him 
to  a  specific  assul  jumma  with  all  increases,  ahwabs  and  mahtotes  imposed  on  the 
pergunnah  generally  ;  but  this  for  such  part  of  the  land  only  as  the  grantee  brings  into 
a  state  of  cultivation  ;  and  the  grantee  is  further  subject  to  the  payment  of  a  certain 
specified  portion  of  all  complimentary  presents  and  fees,  which  he  may  receive  from 
his  under-tenants,  exclusive  of  the  fixed  revenue.  The  potta  specifies  the  boundaries 
of  the  land  granted  but  not  the  quantity  of  it,  until  it  is  brought  into  cultivation." 
Sections  5  and  9,  which  have  also  been  repealed  by  Act  XVI  of  1874,  described 
talukdars  who  were  considered  proprietors  and  not  merely  tenure-holders.  Section  5 
provided  :  "  First, — The  talukdars  to  be  considered  actual  proprietors  of  the  lands 
composing  their  taluks  are  the  following  :  Second. — Talukdars  who  purchased  their  lands 
by  private,  or  at  public  sale,  or  obtained  them  by  gift  from  the  zemindar,  or  other 
actual  proprietor  of  land  to  whom  they' now  pay  the  revenue  assessed  upon  their  taluks, 
or  from  his  ancestors,  subject  to  the  payment  of  the  established  dues  of  Government, 
and  who  received  deeds  of  sale  or  g^ft  of  such  land,  from  the  zemindar,  or  sunnuds 
from  the  khalsa^  making  over  to  them  his  proprietary  rights  therein.  r/nV^.— Talukdars 
whose  taluks  were  formed  before  the  zemindar  or  other  actual  proprietor  of  land  to  whom 
they  now  pay  their  revenue,  or  his  ancestors,  succeeded  to  the  zemindari.  Fourth—' 
Talukdars,  the  lands  comprised  in  whose  taluks  were  never  the  property  of  the  zemindar 
or  other  actual  proprietor  of  the  soil  to  whom  they  nowpay  their  revenue,  or  his  ancestors. 
Fifth. — Talukdars  who  have  succeeded  to  taluks  of  the  nature  of  those  described  in  the 
preceding  clauses  by  right  of  purchase,  gift  or  inheritance  from  the  former  proprietors  of 
such  taluks."  Section  9  prescribed:  "The  rules  in  s.  5,  respecting  taluks,  have  also  been  ex- 
tended to  ay  ma  lands  liable  to  the  payment  of  a  fixed  quit  revenue,  denominated  malguBari 
ayms ;  and  agreeably  to  the  distinctions  laid  down  in  that  Section,  it  has  been  ordered 
that  such  malguzari  ayma  tenures  as  are  held  under  grants  of  the  Mahomedan  Govern- 
ment, previous  to  the  Company's  accession  to  the  Dewany,  or  which  have  been  since 
granted  by  proprietors  of  estates  for  a  consideration  received  by  them,  are  to  be 
separated  from'  the  proprietors  to  whom  their  revenue  is  now  paid,  as  coming  within 
the  spirit  of  the  rules  for  the  separation  of  talukdars,  who  are  proprietors  of  the  lands 
composing  their  taluks.     But  malgueari  ayma  tenures,  which  may  appear  to  have  been 
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hondfide  gfranted  for  the  purpose  of  bringing  waste  lands  into  cultivation,  shall  eontinue 
included  in  the  estates  to  which  they  are  now  annexed,  as  coming  within  the  rules  in 
s.  8.  respecting  jungleboori  taluks.  "  In  a*  suit  for  arrears  of  rent  at  an  enhanced 
rent  even  if  the  defendants  can  show  that  they  are  dependent  talukdars,  s.  51  of  Reg. 
VIII  of  1793  will  not  apply  to  them,  unless  they  can  distinctly  prove  that  their 
tenure  existed  and  was  capable  of  being  registered  at  the  date  of  the  Decennial 
Settlement. — Ishan  v.  Harish  24  W.  R.,  146.  But  it  is  not  necessary  to  show  that 
it  was  "registered,"  it  is  sufficient  to  show  that  the  tenure  existed  and  was  capable 
of  being  registered  at  that  time. — (Bama  Sundari  v,  Radhika,  13  W.  R.,  P.  C. 
II ;  4  B.  L.  R.,  P.  C,  8 ;  i^  Moo.  I.  A.,  248 ;  Nil  Mani  Singh  v.  Ram  Chakravarti, 
21  W.  R.,  439).  The  fact  of  the  mention  of  a  tenure  in  s,jamabandi  paper  prepared 
seven  years  before  the  decennial  settlement  is  presumptive  evidence  of  its  existence  twelve 
years  before  the  decennial  settlement  (Romesh  Chandra  Duttaz;.  Madhu  Sudhan  Chakra<- 
varti,  5  W.  R.,  252).  On  the  other  hand,  the  fact  that  a  taluk  is  not  mentioned  in 
the  decennial  or  quinquennial  settlement  as  such,  and  that  the  lands  are  included 
in  the  decennial  settlement  as  part  of  the  semindari  does  not  afford  any  strong  evidence 
against  the  existence  of  the  taluk ^  for,  being  only  a  shikmi  taluk t  paying  rent  to  the 
memindar,  the  talukdars  were  not  required  to  mention  it,  nor  was  it  necessary  for  the 
gemindar  to  do  SO  (Wise  v.  Bhubanmayi  Debi,  lo  Moo.  I.  A.,  174  ;  3  W.  R.,  P.  C.,5). 
A  decree  of  the  Sudder  Dewani  Adalat  in  1805  declared  that  a  taluk  was  fit  to  be 
separated  from  the  gemindari,  of  which  it  had  originally  been  part,  according  to  the 
provisions  of  section  5,  Regulation  VIII  of  1793.  The  decree  directed  that  until 
separation  rent  should  be  paid  by  the  talukdar  to  the  zemindar  according  to  the  jama 
already  assessed  upon  the  taluk,  this  revenue  to  be,  on  the  separation  being  effected, 
deducted  from  that  assessed  upon  the  semitidart.  Proceedings  with  a  view  to 
separation  then  continued,  but  IKigation  and  delays  ensued  with  the  result  that  no 
separation  had  been  effected  when  suits  were  instituted  in  1882  and  1885,  in  which  the 
holders  of  shares  into  which  the  semindari  had  been  partitioned  claimed  to  enhance 
the  rent  on  the  taluk.  It  was  held  that  the  decree  of  1805,  acted  upon  for  many  years, 
was  conclusive  that  the  taluk  was  not  dependent  on  the  aemindari,  but  was  an  inde- 
pendent one  within  section  5,  Regulation  VIII  of  J793  and  that,  therefore,  the 
zemindars  had  no  right  of  enhancement. — (Hemanta  KumarLDebi  v,  Jagadendra  Nath 
Rai,  I.  L.  R.,  22  Cal.  214;  ^.  R.,  21   I.  A.,  131). 

The  holder  of  a   maghdee  or  a  tullubi  bromottur  or  a  permanent   and  transferable 

intermediate  tenure  which  has  been  in  existence  from  the  time 

TttUobi  Bromottur.  of  the  decennial  settlement  is  entitled  to  a  notice  under  section 

51  of    Regfulation    VIII    of    1793 — (Raja    Nilmoni    v.    Ram 

Chokravarti,    21    W.  R.,  439.)      It  is   not^fi    lakhiraj   tenure,    but    the   holder   is 

entitled  to  the  benefit  of  this  section  -  (Raja   Nilmoni  v.  Chunder   Kant,  14  W.  R., 

351);    Dina    Nath  r.  Gognn  Chander  14   W.  R.,    274).    A  tullubi    bromottur  has 

been    held  as    such   from    the    time    of    the    decennial    settlement    and    is  a    per* 

maneot  intermediate   tenure   entitling  the  holder  to  a  notice  of    enhancement  under 

Refutation  VIII  of   1793 — (Nilmoni  v,  Chunder  Kant,    I.  L.   R.,   2   Calv   p.  115; 

8 


Digitized  by  LjOOQ IC 


58  BENGAL   TENANCY   ACT.  [chap.  ifi. 

2S  W.  R.,   200.)    Where  grants  of  land  had  been  made  prior  to  the  Permanent 

Settlement  on  ghatwali  tenure  at  a  fixed  rent,  and  theGovern- 
Ghatwali  tenures.  ^ent  Subsequently  dispensed    with  the  services  on   the  part 

of  the  zemindar,  Meld  in  a  suit  by  the  zemindar  to  enhance 
the  rents,  that  as  long  as  the  ghatwals  were  able  and  willing  to  perform' the  services,  the 
zemindar  had  no  right  to  enforce  payment  of  an  enhanced  rent  on  the  ground  that  the  ser- 
vices were  no  longer  required.  Theghatwals  are  dependent  telukdars  within  the  meaning 
of  Regulation  VIII  of  1793.  an3  are  protected  from  enhancement  by  clause  i  of  section  51 
of  that   Regulation — (Leelanund  v.- Thakur  Munorujnun,  I.  L.  R.,  3  Cal.,  251.)    A 

taksheeshi  taluk  is  an  intermediate  tenure  which  can  be  pro- 
Tak»heefhi  taluk.  tected  under  this  section.— (Sreemoti  Jannobi  v,  Grish  Chandra, 

15  W.  R.,  335.)  But  the  section  applies  to  tenures  held  from  the 
time  of  the  permanent  settlement  and  not  to  raiyati  holdings.    Kadimi  or  old  (i.^., 

occupying  by  its  hereditary  descent)  raiyats  do  not  fall  within 
Kadimi  raiyat*.  this  section,   and  their  Lordships  of  the  Privy  council  expressly 

said  that  they  were  not  prepared  to  affirm  a  remark  of  the 
Sadar  Dewani  Adalat  that  the  analogy  of  this  section  extends  to  them. — (Ram  Chunder 
V.  Jogesh  Chunder,  19  W.  R.,  P.  C,  353;  12  B.  L.  R.,  2?9;  2  P.  C.  R.,  836:  Ishan 
Chunder  v.  Hurish   Chunder,    24  W.  R.,    147.)     Section    51,   Reg.   VIII   of  1793, 

refers  solely  to  dependent  talukdars,  and  does  not  protect  from 
Terminable  tenuret.  enhancement  persons    whose   tenures    are    terminable  at  the' 

end  of  any  year  or  at  the  pleasure  or  caprice  of  their  zemin- 
dars.— (3  W.  R.,  172.)  Nor  does  the  section  apply  to  taluks  held  under  writings, 
sunnuds  or  other  documents  grranted  by  proprietors,  which  do  not  expressly  transfer 
the  property  in  the  suit.  These  persons,  as  will  be  seen  from  s.  7,  are  treated  under 
Reg.   VIII  of   1793  as  lease-holders  only.— (Rajah  Satyanund  v.  Huro  Kishorc,  15 

V^.  01.,  474.) 

In  a  suit    for  enhancement  under  Reg.  VTII  of  1793,  the  onus  is  on  the  zemindar 

to  prove  that  a  dependent  talukdar  is  liable  to  enhancement, 
Onus  of  proof.  the    nature  and  extent    of   proof    varying  according  as    the 

tenure  falls  within  s.  49  or  51.  To  bring  a  taluk  within  s. 
51  it  is  sufficient  to  show  ttiat  the  tenure  existed  and  was  capable  of  being  registered 
at  the  date  of  the  decennial  settlement. — (Bama  Sundari  v.  Radhika,  13  W.  R.  P.  C, 
n  ;  2  P.  C.  R.,  293;  13  Moo.,  248  ;  4  B.  L.  R.  P.  C,  16.)  This  case  was  decided 
under  the  law  before  the  passing  of  Act  X  of  1859.  It  was  here  held  that  actual 
registration  under  the  48th  section  is  not  essential  to  the  existence  of  a  taluk  under  the 
51st  section  ;  and  that  proof  of  the  existence  of  such  a  taluk  at  the  time  of  the  decennial 
settlement  throws  on  the  zemindar  the  burden  of  proving  that  the  rent  is  variable. 
It  was  remarked  in  the  same  case  that  a  suit  to  enhance  the  rent  proceeds  on  the 
presumption  that  a  zemindar  holding  under  the  perpetual  settlement  has  the  right 
from  time  to  time  to  raise  the  rents  of  all  the  rent-paying  land  within  his  zemindari 
according  to  the  pergunnah  or  current  rates,  unless,  either  he  is  precluded  from  the 
exercise  of  -that   right  by  a  contract  binding  on  him,  or  the  land  in  question  can  be 
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brought  within  one  of  the  exemptions  recognised  by  Bengal  Reg.  VIII  of  1793.— 
(Gopal  Lall  w.  Teluk  Chundra,  10  Moo.,  I.  A.,  183;  Susti  Churun  v.  Ishan  Chunder, 
22  W.  R.,  383.)  In  a  suit  for  enhancement  of  rent  in  respect  of  land  which  the  defendant 
claims  to  hold  as  a  dependent  taluk,  the  onus  is  upon  the  zemindar  to  show  that  the 
land  was  included  in  the  zemindari  at  the  time  of  the  Permanent  Settlement. — Ahsanulla 
V,  Basanta  I,  L.  R.,  10  Cal.  920.  A  defendant  having  admitted  that  he  is  a  tenant,  the 
onus  is  upon  him  to  show  that  his  tenancy  is  such  as  he  sets  up,  viz.  a  permanent 
tenancy  at  a  rate  which  cannot  be  enhanced.—  (Khetra  v.  Dinendra,  3  C.  W.  N.  202.) 
The  plaintiff  is  to  start  his  case  by  proving  that  the  existing  rent  is  below  the  customary 
rate. — (Hem  Chandra  v.  Kali  Prasanno,  L  L.  R..  26  Cal.  832.)  To  bring  a  taluk  within 
s.  51  it  is  sufficient  to  show  that  the  tenure  existed  and  was  cafJable  of  being  registered 
at  the  date  of  the  decennial  settlement. — BamaSundari  v.  Radhika,  13  W.  R.  P.  C, 
II ;  2  P.  C.  R.,  293  ;  13  Moo.,  248 ;  4  B.  L.  R.  P.  C,  16.)  Section  51,  Reg.  VIII  of 
1793,   could   not  apply  to  tenures  the  holders  of  which  cannot  show   that  their  tenure 

existed,  and  was  capable  of  being  registered  at  the  date  of  the 
T^irSf:^"  **^  P"~^  decennial  setUement.— (Ishan  Chunder  i;.  Harish  Chander,  24 

W.  R.,  146;  Nilmoni  Singh  v.' Ram  Chukravartj,  21  W.  R., 
439.)  A  dependent  talukdar,  whose  tenure  was  in  existence  before  the  Permanent 
Settlement,  is  entitled  to  protection  under  s.  49,  Reg.  VIII  of  1783,  unless  his  zemin- 
dar can  prove  a  title  to  enhancement  under  s.  51. — (i  W.  R.,  367.)  Under  r.  49, 
.Reg.  VIII  of  1793,  a  suit  for  enhancement  is  barred  by  proof  of  the  existence  of  a 
tenure  from  the  decennial  settlement,  unless  the  plaintiff  is  an  auction -purchaser, 
in  which  case  he  must  show  when  he  purchased,  before  he  can  insist  on  proof  of  the 
existence  of  the  tenure  twelve  years  before  the  settlement. — (Romesh  Chunder  v. 
Madhu  Sudan,  5  W.  R.,  252.)  The  mention  of  a  tenure  in  a  jamabandi  prepared 
seven  years  before  the  decennial  settlement  affords  presumption  of  the  existence  of  the 
tenure  twelve  years  before  that  settlement.  {lb,)  A  patnidar  is  protected  from  en- 
hancement under  s.  15,  Act  X,  notwithstanding  a  decree  passed  before  that  Act 
by  which  the  zemindar  was  declared  entitled  to  enhance,  the  latter  having  omitted 
to  take  any  effectual  step  before  that  Act  to  vary  the  rent  ^nce  the  decennial  settle- 
ment.—(Gobind  Chunder  v,  Huro  Nath,  5  W.  R.,  Act  X,  10.)  A  declaration  in  a 
former  suit,  that  the  defendant's  taluk  is  not  protected  from  enhancement  either  under 
s.  16  or  77,  Act  VIII  of  1 169  (B.C.),  does  not  relieve  the  plamtiff  from  the  necessity  of 
proving  a  case  under  section  51,  Regulation  VIII  of  1793,  under  which  alone  he  can 
maintain  his  suit-  (Susti  Churun  v.  Ishan  Chunder,  22  W.  R.,  383.  See  also  Ram 
Kumar  v.  Khajah  Abdul  Gunny,  2  Sev.,  840 ;  Radhika  v,  Bama  Sundari  i  W.  R:, 
339 ;  and  on  appeal  to  the  Privy  Council,  4  B.  L.  R.,  P.  C,  8,  and  13  Moo.  In.  Ap.,  49.) 
"  The  defendant  said  that    he  was  a  shamilat  talukdar,  as  would   seem  to  be  the 

substance  of  the  allegation  within  the  meaning  of  section  5, 
»e/S^.Su  fSr^n»^S:  Regulation  VIII  of,  1793.  *  *  *  We  think  this  case 
SSstEutei/aSh^?  must  be  remanded  to  the  Judge,  and  he  will  find  upon  the 
ut  talukdar.  evidence,  firstly ^ — ^whether   the    defendant    is    or  is    not  a 

talukdar  of    the  nature    described    in    section    5,    Regulation    VIII    of     1793.     If 
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the  Judg^  should  find  in  favor  of  the  defendant  on  this  point,  he  will  dis- 
miss the  plaintiff's  suit.  If  he  finds  against  the  defendant,  then  it  will  be  his  duty 
to  see  whether  the  defendant  is  or  not  a  dependent  talukdar  protected  by  the  provisions 
of  section  51,  Regulation  VIII  of  1793.  If  the  Judge  find  in  favor  of  the  defendant 
on  this  point,  he  will  dismiss  the  plaintiff's  suit,  because  no  notice  within  the  meaning 
of  the  section  quoted  has  been  served  uf>on  the  defendant  in  this  instance.  If  the 
Judge  should  find  against  the  defendant  on  this  second  point  also,  then  it  will  be  his 
duty  to  see  whether  the  defendant  is  a  person  protected  by  the  provisions  of  section 
16,  Act  X  of  1859,  and  on  this  point  both  the  parties  will  be  given  opportunity  of 
adducing  evidence  ^ro  and  c(7/f.  If  again  the  Judge  should  find  that  the  defendant 
is  a  person  protected  by  the  provisions  of  section  16,  he  will  dismiss  the  plaintiff's 
suit.  If  he  should  find  adversely  to  the  defendant  on  this  point*  also,  then  it  will 
be  his  duty  to  determine  what  is  the  fair  and  equitable  enhanced  rent,  if  any,  within 
the  terms  of  the  notice"— (Sharoda  Prosanno  v,  Bipin  Bihari  13  W.  R.,  71.)  A  de- 
pendent talukdar  sued  for  enhancement  is  entitled  to  a  finding  not  only  on  the  question 
whether  by  proving  holding  for  twelve  years  before  the  Permanent  Settlement,  he 
can  put  the  plaintiff  out  of  Court,  but  also"  on  the  question  whether  by  holding  from 
the  Permanent  Settlement,  he  cannot  claim  the  protection  given  by  section  51  (R^^<» 
lation  VIII  of  1793. — i  W.  R.,  37.     See  also  Sevestre,  175). 

yhis  difficult  question  was  discussed  in  the  case  of  Jugut  Chundar  Dutt  v,  Panioty, 
Are  dependent  talukdar.         »  ^^  ^^  427.  and  9  W.   R.,   379»   which  came  before  the 

protected  from  an  increase         Calcutta  Hieh  Court  three  times  in  appeal  and  once  in  review, 
of  rent  in  respect  of  accre-  ®  "^^ 

taluks?  ^"'''°°  ^°  ^****'         Plaintiffs  sought  to  enhance  the  rent    of    the   defendants, 
allying  that  the   latter  held  a  temporary  {gair  bandobusti) 
zimma  taluk  within  their  estate ;  that  by  the  action  of  the  river  anewchur  had  been  form- 
ed which  defendants  held,  thereby  occupying  40  droons  of  land  in  excess  of  the  zimma. 
Defendants  pleaded  that  these  40  droons  were  not  an  accretion,  but  a  portion  of  the  zimma 
which  had  diluviated  and  reformed  on  its  original  site.     The  lower  Appellate  Court 
held  that  this  suit  could  not  lie,  as  brougnt  under  Act  X  of  1859.     The  High  Court  on 
appeal  reversed  this  decision  and  remanded  the  case  for  retrial  on  the  merits,  where- 
upon the  lower  Court  found,   among  other  points,  that  the  40  droons  of  land  was  an 
accretion  and  not  a  re^formatton*    On  a  second  appeal  to  the  High  Court,   it  was 
urged  that  such  accretion,  as  an  increment  to  the  original  tenure,  was  protected,  and 
that  with  advertence  to  section  4,  Regulation  XI   of  1825,  a  single  demand  of  rent  could 
only  be  made  for  the  whole  estate,  and  therefore  there  could  be  no  increase.     As  to  this 
latter  contention,   the   High  Court  remarked  that  so  far  from  this  section  saying  that 
accretions  to  a  subordinate  tenure  shall  be  rent-free,  it  expreesly  declared  them  liable 
for  rent,  if  payable  by  usage  or  contract.     The  case  was  then  remanded  to  try,  amongst 
other  points,    ist,   whether  defendant  had  proved  his  right  to  hold  the  zimma  tenure 
at  a  fixed  rent  under  sections  15  and  16  of  Act  X  of  1859,  2nd  if  the  zimma  tenure  were 
held  at  a  fixed  rent,  is  it  according  to  the   custom  of  the  country  liable  to  any,  and  if  so, 
what,    increase  on  account  of  alluvion  ?  (6  W.   R.,  Act  X,  1848.)    The  lower  Appellate 
Court  decided   that  defendants  had  proved  themselves  entitled  to  the  benefit  of  the 
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presumption  of  law  in  section  i6,  Act  X  of  1859,  and  were  therefore  entitled  to  hold  the 

zimma  tenure  at  a  fixed  rent.     It  also  found  (apparently  not  trying  the  exact  issue  laid 

down  on  remand)  that  there  was  no  custom  proved   under  which  the  accreted  land  could 

be  held  rent-free ;  and  held  that  in  the  absence  of  proof  of  such  a  custom,  the  tenant  was 

liable  to  pay  rent  therefor.    The  High  Court  remarked  that  the  burden  of  proof  had 

been  thus  wrongly  put  upon  the  defendants  who  held  the  zimma  tenure ;  yet  as  the 

plaintiff  had  sued  for  a  kabuliyat  on  an  alleged  right  to  assess  the  accreted  land,  it 

was  for  him  to  have  proved  this  all^ation.    On  this  ground,  judgment  was  given  for 

defendants.    The  Court  further  proceeded  to  hold  that  reading  together  section  51, 

Regulation   VIII   of  1793,  section  4,  R^^lation  XI  of  1825,  and  section  15,  Act  X  of 

1859.  the  zemindar  was  not  entitled  to  assess  (i,   e,j  to  claim  an  increase  of  rent  in 

respect  of)  the  accretions  to  the  defendant's  zimma  tenure  (18  W.  R.,  427.)     A  review 

of  judgment  was  asked  for,  and  the  points  raised  above  were  argued.     The  Court 

refused  to  alter  their  former  judgment ;  but  this  judgment  was  based  mainly  on  the 

1st  of  the  above  grounds.     Mitter,  J.,  expressly  said  that  his  remarks  as   to  the 

accretion  being  liable  to  rent  were  to  be  r^arded  as  an  obiter  dictum.     Bayley,  J., 

however,  observed  that  section  17,  Act  X  of  1859,  could  ha^e  no  bearing  upon  the  case, 

as  being  applicable  to  raiyati  tenure  only,   and  not  to  those  of  a  taluki  character ; 

that  he  was  not  shown,  nor  was  he  aware  of  any  law,  except  section  51,  Regulation 

VIII  of  1763,  which  provides  for  the  assessment  of  such  accretions;  that  clause    i, 

section  4,  Regulation  XI  of  1825,  leaves  the  substantive  law  on  this  point  exactly  as 

it  was  before  ;  and  that  holders  of  the  nature  of  the  defendants  are  not  liable  under 

section  15,  Act  X  1859,  until  it  be  shown  that  their  tenures  were  created  subsequent 

to  the  decennial  settlement,  and  held  not  at  a  fixed  jumma   (9  W.  R.,  379).     As  to  the 

present  law  on  the  subject,   see  section  52  and  notes.    See  also  Baboo  Gopallal 

Thakur  v.  Kamar  Ali,  6  W.  R.,  Act  X,  1885,  where  the  taluk   having  been   recently 

created,  and  therefore  not  protected  by  section  15,  Act  X  of  1859,  ^^^  Court  observed 

that  the  question  would  mainly  depend  upon  the  engagements  of  the  parties.     A 

zemindar  sued  to  enhance  the  rent  of  a  talukdar,  and  in  i860  the  late  Sadar  Court 

affirmed  his  right  to  enhance,  though  from  his  failure  to  serve  the  notice  required 

by  law,  the  talukdar  was  not  then  liable  to  pay  rent  at  any  enhanced  rate.     He  then 

proceeded  under  Act  X  of   1859  to  enforce  payment  of  an  enhanced  rate  of  rent, 

grounding  his  right  to  do  so  on  the  decree  on  the  Sadar  C^urt.     It  was  held  that  he 

could  not  succeed,  the  High  Court  remarking  as  follows  :     "  We  think  that  the  right 

of  the  plaintiff  suing  under  Act  X  of  1859,  with  this  decree  in  his  4iand,   stands  no 

higher  than  the  right  of  any  other  landlord,  who,  previous  to  the  passing  of  the  Act, 

-  would  have  a  good  right  to  enhance,  but  whose  right  by  the  passing  of  the  Act  was 

taken  away.     He  has  taken  no  effectual  steps  by  which  the  rent  has  been  raised  since 

the  decennial  settlement,  and  the  l^^lature  has  stepped  in  and  finally  protected  the 

talakdar  " — (Gobind  Chunder  v.  Hara  NSth  i  In.  Jur.,  52,  upheld  on  appeal  by  the 

Privy  Council,  2  L.  R.,  I.  A.,  193,  and  23  W.  R.,  353.) 

Enhanoement  of  rent  by  IJaradar :— Unless  there  is  an  express  stipulation 
ijaradar.  against   the   enhancement   of  rent  by  an  ijaradar  he  can  ex- 
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ercise  that  power  (Doorga   Prasad  r.  Joy  Narain,  2  Cal.  474  ;  Rushton  v.  Girdharec, 
21  W.  R.  46.) 

Reoeiving  reduofcions : — When  there  was  a  simple  statement  of  the  plaintiff 

that  by  degrees  the  rents   became  less  and  he  was  entitled 

to  claim  an  enhancement,  held  that  this  was  not  the  state- 
ment contemplated  by  s.  51  of  R^.  VIII  of  1819 — (Naba  Krista  v.  Taramanee  12 
W.  R.  320.) 

Partition  of  tenure : — When  by  the  original  arrangement  there  was  one 
tenancy  under  one  holding,  held  that  it  came  to  an  end  when  the  parent  estate  was 
partitioned  and  the  effect  of  the  partition  was  to  create  separate  and  distina 
tenancies  under  the  proprietors  of  each  of  the  estates,  and  s.  188  would  not  preclude 
one  of  the  proprietors  of  distinct  estates  from  maintaining  a  suit  f^r  enhancement. — 
(Hem  Chandra  v.  Kali  Prasanna,  26  Cal.  832.) 

No  provision  for  an  abatement  or  reduction  of  rent  :— As  to 
whether  a  talukdar  is  entitled,  to  abatement  of  rent  on  the  ground  of  diluvion 
Peacock,  C.  J.,  said:  "We  think  he  is  so  entitled,  unless  there,  was  an  express 
stipulation  that  he  should*  not,  whether  the  land  was  washed  away  or  not.  If  a  man 
stipulates  to  pay  rent  it  is  clear  he  engages  to  pay  it  as  a  compensation  for  the  use 
of  the  land  rented  ;  and  independently  of  s.  15,  Act  X  of  1859,  we  are  of  opinion  that, 
according  to  the  ordinary  rules  of  law,  if  a  talukdar  agrees  to  pay  a  certain  amount 
of  rent,  the  tenant  of  it  is  exempt  from  the  payment  of  the  whole  rent  if  the  whole 
of  the  land  be  washed  away,  or  a  portion  of  the  rent,  if  a  portion  only  be  washed 
away." — (Assaruddin  t;.  Sharashibala,  Marsh.,  1558.)  On  both  these  points,  see. 
however,  s.  52,  post,  which  is  an  assessment  section. 

Notice  not  necessary : — Notices  of  enhancement  are    no  longer  required. 

"  Such  a  large  percentage  of  enhancement  cases  have  failed 
no°now  «qu1?i?""°**"'       because  it  was  not  found  that  the  notice  had  been  served, 

or  because  the  notice  was  defective  in  form,  that  it  has 
appeared  to  be  highly  expedient  to  do  away  with  a  detail,  the  practical  result  of  which 
has  been  to  delay  and  impede  a  decision  of  the  real  question  at  issue*  between  the 
parties.  We  have  accordingly  made  the  institution  of  the  enhancement  suit  to  be 
notice  to  the  tenant."    (R.  C.  R.) 

7,     (i)  Where   the   rent  of   a   tenure-holder   is   liable   to 

^  enhancement,  it  may,  subject  to   any  contract 

Limits  of  enhance-      between   the  parties,  be  enhanced   up   to   the 

mfres.^    ^^^^  ^   ^       ^^^^^  of  the  customary  rate  payable  by  persons 

holding  similar  tenures  in  the  vicinity. 

(2)  Where  no  such  cus topiary  rate  exists,  it  may,  subject 
as  aforesaid,  be  enhanced  up  to  such  limit  as  the  Court  thinks 
fair  and  equitable. 

(3)  In    determining   what   is    fair  and  equitable,  the  Court 
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shall  not  leave  to  the  tenure-holder  as  profit  less  than  ten  per 
centum  of  the  balance  which  remains,  after  deducting  from  the 
gross  rents  payable  to  him  the  expenses  of  collecting  them,  and 
shall  have  regard  to — 

(a)  the  circumstances  under  which  the  tenure  was  created ; 
for  instance,  whether  the  land  comprised  in  the  tenure, 
or  a  great  portion  of  it,  was  first  brought  under  culti- 
vation by  the  agency  or  at  the  expense  of  the  tenure- 
holder  or  his  predecessors  in  interest,  whether  any  fine 
or  premium  was  paid  on  the  creation  of  the  tenure,  and 
whether  the  tenure  was  originally  created  at  a  specially 
low  rent  for  the  purpose  of  reclamation  ;and 

(b)  the  improvements,  if  any,  made  by  the  tenure-holder 
or  his  predecessors  in  interest. 

(4)  If  the  tenure-holder  himself  occupies  any  portion  of  the 
land  included  in  the  area  of  his  tenure,  or  has  made  a  grant  of 
any  portion  of  the  land  either  rent-free  or  at  a  beneficial  rent,  a 
fair  and  equitable  rent  shall  be  calculated  for  that  portion  and 
included  in  the  gross  rents  aforesaid. 

Liable  to  enhanoement.    See   notes  under  s.  6  and   subsection   8  of  s.  3 
ante. 

May  be  enhanoed. — There  is   much    conflict  of  decisions  on    the    question 
whether  co- sharers  are  entitled  to  sue  for  enhancement  of  rent. 

Are  co-sharers  entitled  ,.        -     .  . 

to  sue  for  enhancement  of  (See  s.  1 88  and  notes  ^05^.)  The  earner  decisions  seem  to 
S  be  that  one  of  several  joint  proprietors  of  an  estate  can  not 
maintain  a  suit  for  enhancement  of  his  share  of  the  rent  without  a  butwara— .  (Troy- 
lochotaran  r.  Mathura  Mohun,  Sp.  W.  R.  (Act  X),  41;  2  R.  J.  P.  J.,  202 ;  Ram 
Ixxrhun  v.  Aetambur,  Sp.  W.  R.  (Act  X),  III.)  So  the-proorietor  of  a  fractional  share 
of  an  undivided  estate  has  a  right  to  sue  for  a  kabuliyat  for  such  share,  if  he  can  prove 
that  the  defendants  have  heretofore  recpgnized  him  as  the  proprietor  of  a  particular 
share  and  paid  him  separately  a  certain  proportion  of  the  rent. — (Roifkanath  v,  Chand 
Huri.  14  W.  R.,  432  ;  6  B.  L.  R.,  356,  S.  C.  So  also  Gunganarain  v.  Sharoda  Mohan, 
12  W.  R..  30;  3  B.  L.  R.  A.  C,  230 ;  Rakhal  Chunder  v.  Mahtab  Khan,  25  W.  R., 
221  ;  and  Doorga  Prosad  v.  Joynarain,  I.  L.  R.  2  CaU,  474  (overruled).  See  I.  L.  R., 
3  Bom.,  23.)  Per  contra  in  Sarat  Sundari  v.  Watson,  2  B.  L.  R.,  A.  C,  159,  II  W. 
R-  25,  it  was  decided  that  neither  Act  X  of  1859  nor  any  decision  of  the  High  Court 
eives  authority  to  a  party  who  is  entitled  to  a  fractional  share  of  an  undivided  estate, 
though  he  may  be  receiving  a  definite  portion^ pf  the  rent  from  the  tenant  or  raiyat,  to 
maintain  a  suit  for  kabuliyat  in   respect  of  such  undivided  share.    The  Rent  Law 
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contemplates  only  the  giving  of  pottas  of  entire  holdings  and  kabuliyats  of  entire  rents. 
(So  also  in  Udaya  Chum  v.  Kali  Tara,  2  B*  L.  R.,  Ap.,  52  j  II  W.  R.,  393)  ;  and  a 
single  co-sharer  cannot  sue  for  his  sh^re  of  rent,  much  less  for  enhanced  rent.— (Bhyrub 
r.  Gogaram,  17  W.  R.,  408 ;  Haradhan  v.  Ram  Newaz,  {ib.),  414,  Raj  Chunder 
V.  Rajaram,  22  W.  R.  385.  See  also  Indur  Chundra  v.  Brindaban  Behara,  15 
W.  R,  F.  B.,  21  ;  8  B.  L.  R.  251.)  The  point  may  now  be  considered  as  settled  by  the 
Full  Bench  decision  in  the  case  of  Gunee  Mahomed  v.  Moran, 
The  point  is  settled.  ^^^  T>MTga.  Prosad  Mytee  v.  Joinarain  Hazarah,  I.L.R.  4  Cal.^ 

96,  F.  B.  In  this  case,  the  learned  Chief  Justice  (Garth,  C.  J.)  observes  :  '*  It  has  been 
constantly  held  in  this  Court,  and  must  be  considered  now  as  well-established  law,  that 
each  co-sharer  may  bring  a  separate  suit  against  the  tenant  for  his  share  of  the  rent 
(when  he  is  in  the  habit  of  collecting  rent  from  him  separately).     B>lit  in  the  absence  of 
such  an  arrangement   it  is  equally  dear  that  no  such  suit  can  be  maintained.     (See 
Ganganarain  Dass  v.  Saroda   Mohan  Roy  Chowdry,   3  B.  L.  R.  A.  C,  230  ;  12  W. 
R.  30 ;  Sree   Misser  v.   Crowdy,  15  W.  R.,    243 ;  Deno  Bundhoo  Kundoo  Chowdry  if. 
Deno  Nath  Mukerji,  19  W.  R,  168 ;  and  Musst.  Lalan  v.  Hemraj  Singh,  20  W.  R., 
76.     But  a  suit  for  a  kabuliyat    under  such  circumstances  by  one  co-sharer  against 
the  tenant  is  a  very  different  thing  from  a  suit  for  arrears  of  rent.     The   separate    suit 
for  arrears,  as  I  have  already  said,  is  perfectly  consistent  with  the  continued  existence 
of  the  original  lease  of  the  tenure.     A  kabuliyat,  by  which  an  entirely  new  and  separate 
tenancy  is  created  is  obviously  inconsistent  with  it.  A  suit  for  arrears  deals  only  with  the 
past.    A  suit  for  kabuliyat  binds  the  tenant  in  the  future.     In  fact*  it  is  binding  upon 
both   parties,  because  the  co-sharer  who  obtanis  a  kabuliyat  is  bound,  at  the  request 
of  the  tenant,  to  give  him  a  potta  upon  the  same  terms,  and  the  grant  and  accef^ance 
of  a  binding  lease  of  the  separate  share  cannot    exist  contemporaneously  with  the 
original   lease  of  the  entire  jote.    This  is  quite   in  accord  with  the  view  of  Norman, 
acting  C.  J.,  and  Dwarkanath  Mitter,  J.,  in   the   Full  Bench  case   of   Indur  Chunder 
Dugar  V,   Brindaban   Behara,    I5  W.  R.,  21,  in  which  Mr.  Justice  Mitter  points  out 
the  distinction  between  a  mere  separate  payment  of  rent  to  a  co-sharer  and  a  claim 
for  a  kabuliyat  as  to  the  separate  share.     The  only  authority  to  the  contrary  appears 
to  be  the  decision  of  Bayley  and  Paul,  JJ.,  in  the  case  of  Romanath  v,   Chand   Huri 
(6  B.  L.  R.,  356 :  14  W.  R.  432),  but  it  is  not  clear  from  that  case,    whether  the  tenure 
had  ever  been  held  an  entire  rent ;  and  at  any  rate  the  distinction  between  a  separate 
payment  of  rent  by  arrangement,  and  a  binding  lease    of  a  separate  share,   does  not 
seem  to  have  bfeen  considered.     Of  course  if  the  original  lease  of  the  entire  tenure- 
is  cancelled,  or  put  an  end  to  by   the  consent  of  all  Che  parties,   the  co-sharer  and 
the  tenant  are  at  liberty  to  enter  into  any  fresh  contracrts  which  the  law  allows ;  but  no 
Court  of  Justice    ought  to  presume  such  a  cancellation  or  determination  of  the  lease 
from  the  mere  fact  of  a  separate  payment  of  rent    to  one  or  mere  of  the  co-sharers. 
The  right  of  one  co-^harer  to  enhance  the  rent  of  his  share  separately  must  be  gover- 
ned  by  the  same  principles  as  his  right  to  a  kabuliyat.     The  Rent  Law,  in  our  opinion, 
does  not  contemplate  the  enhancement  of  a  part  of  an  entire  rent ;  and  the  enhance- 
ment of  rent  of  a  separate  share  is  inconsistent  with  the  continuance  of  the  lease  of  the 
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entire  t«nurt/'  One  co»sharer  cannot  (even  if  he  make  his  co-sharers  parties  to  his 
suit)  sue  for  the  enhancement  of  his  share  of  the  rent,  such  an  enhancement  being 
inconsistent  with  the  continuance  of  the  lease  of  the  entire  tenure.— (Bharut  Chunder 
».  Kally  Das,  I.  L.  R.,  5  Cal.,  574.)  The  Full  Bench  ruling  was  held  not  applicable 
where  the  butwara  proceedings  did  effect  such  a  complete  change  in  the  nature  of 
the  original  tenure  as  to  create  three  new  tenancies  in  the  place  of  the  old  one. — (Sarut 
Sundari  v.  Annund  Mohan.  I.  L.  R.,  5  Cal.,  273.)  One  co-sharer  is  not  competent 
to  issue  a  proper  notice  of  enhancement  without  the  consent  of  other  co-shafers  pre- 
viously obtained,  though  the  rent  has  been  paid  to  each  co -sharer  separately.  Under 
the  Full  Bench  ruling,  he  must  first  establish  his  right  to  a  separate  contract  to  recover 
his  rent  separately  on  his  individual  share.— (Kashee  Kishor  v.  Alip  Mundle, 
I.L.R.»6Cal.,  144.) 

Sttbjeot  to  Any  oontraot  between  the  parties.— Where  in  a  suit  for 
enluuicad  rent  after  notice,  it  appeared  that  a  kovladari  amulnama  had  been  granted 
at  deteadaiit's  request,  without  any  rent  for  the  first  year,  at  varying  rates  less  than 
a  certain  rate  up  to  1364,  and  at  that  certain  rate  afterwards  it  was  held  that  ihe  rent 
was  not  liable  to  enhancement  beyond  that  certain  rate. — (Shoora  Sundari  v,  Golam 
All,  19  W,  R.,  P.  C,  141 ;  2  P.  C,  794.  See  also  I.  L.  R.,  3  Bom.,  154.)  In  a  lease 
of  a  jungleboort  howla  tenure  which  provided  that  the  lands  covered  by  it  should  be 
hald  rent-free  for  five  years,  and  that  after  a  low  rate  had  been  paid  for  one  year, 
the  poera  dustoor  should  be  paid,  their  intention  was  construed  to  be  that,  inasmuch 
as  the  raiyat  was  bringing  those  lands  into  cultivation  for  the  first  time,  he  should  for 
a  etrtaia  period  either  pay  no  rent  or  something  less  than  customary  rates,  but  the 
landlord  did  by  this  bind  himself  never  to  enhance  the  rate  under  certain  circumstan- 
cas.-^Bhurut  Chandra  v.  Gour  Mani,  11  W.  R.,  81;  compare  Kaseemuddi 
».  Nuddi  Ali,  11  W.  R ,  164.)  Where  one  of  several  joint  tenants  had 
agfreed  to  pay  an  enhanced  rent  and  the  rent  had  been  paid  for  four  years ; 
hsld  that  it  might  be  assumed  that  the  co-sharers  had  acquiesced  in  the  arrangement 
made. — Burhunuddi  v,  Mohun  Chunder,  8  C.  L.  R.  511;  but  where  one  of  several 
joint  tenants  executed  a  kabuliyat  at  an  enhanced  rent  for  the  entire  tenure ;  held 
that  he  could  not  be  made  liable  for  enhanced  rent  in  respect  of  any  share  exceeding 
his  own  share : — Ram  Tarun  v,  Asmutulla,  6  C.  W.  N.  iii.  Where  the  landlord  had 
obtained  a  decree  for  enhancement  of  rent  and  subsequently  the  landlord  and  the 
tenant  made  a  fresh  arrangement  between  themselves  and  in  pursuance  of  this  arrange- 
oient,  a  kabuliyat  was  executed  by  the  tenant  by  virtue  of  which  the  tenant  was  allowed 
to  hold  a  lease  at  a  less  rent  for  a  cer^n  number  of  years  on  certain  conditions,  and  if 
the  conditions  were  not  ful6Ued  then  the  whole  rent  fixed  by  the  decree  would  be  levied, 
k4ld  that  the  arrangement  embodied  in  the  kabuliayt  had  the  effect  of  superseding 
the  eohancement  decree ;  and  that,  upon  the  expiry  of  the  term  of  the  kabuliayt,  if 
the  landlord  sought  to  enhance  the  rent,  he  must  do  so  by  having  recourse  to  the  pro- 
cedure laid  down  by  the  Rent  Law  :— Nobin  Chunder  v,  Gour  Chunder,  8  C.  L.  R. 
161. 

.  Up  to  the  liout  of  OUStomctry  ra.te.— This  sub-section  gives  discretion  to 
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the  Court.     The  maximum  is  only  provided,  and  it  does  not  follow  that  the  Court  shall 
in  every   case   force  up  the  rent  of  a  tenure  to  the  customary 
Discretion  of  the  Court.  rate.     Something  less  than  the  customary   rate   may  possibly 

be  given.  This  view,  however,  is  rendered  doubtful  by 
sub-section  2,  which  provides  that  the  Court  can  determine  a  fair  and  equitable  rate 
only  where  no  customary  rate  exists.  The  question  then  arises  where  a  customary 
rate  does  exist,  cannot  the  Court  award  a  rate  which  it  thinks  fair  and  equitable  7 
or  following  the  great  Rent  Case,  should  it  be  supposed  that,  where  a  customary 
rate  exists,  that  is  the  fair  and  equitable  rate  ?  (See  the^Great  Rent  Case,  B.  L.  R. 
Supp.  Vol.,  202.)  Customary  rate  is  the  relic  of  the  old  pergunnah  rate.  We  find 
the  first  mention  of  it  in  s.  60,  cl.  2  of  Reg.  VIII  of 
Customary  rate.  1793,  where  the  khudkasht    raiyat's  potta  is  liable  to  be  can- 

celled on  proof  that  the  rents  paid  by  them  within  the  last 
three  years  have  been  reduced  below  the  rate  of  the  nirkbundi  of  the  pergunnah. 
So  an  auction-purchaser  under  s.  5,  Reg.  XLI V  of  1793,  quoted  under  s.  6  of  this  Act, 
is  at  libwty  to  collect  from  dependent  talukdars,  and  from  raiyats  or  cultivators  of  the 
lands  let  in  farm,  &c.,  whatever  the  former  proprietor  would  have  been  entitled  to 
demand  "according  to  the  established  usages  and  rates  of  the  pergunnah  or  district 
in  which  such  lands  may  be  situated."  Mr.  Colebrooke  in  a  Minute  (ist  May,  1812) 
remarked:  "In  cases  where  pottas  are  set  aside  or  cancelled  under  the  rules  above 
quoted,  as  well  as  in  other  similar  instances,  it  is  provided  that  the  rent  or  revenue  to 
be  demanded  shall  be  determined  by  the  rates  and  usages  of  the  pergunnah  or  district 
and  the  raiyat  is  entitled  to  require  a  renewal  of  his  potta  upon  those  terms.  This 
would  be  very  unexceptionable  if,  as  is  here  supposed  by  the  Regulations,  the  proportion 
of  the  annual  produce  in  money  or  kind,  constituting  the  revenue  demandable  as  the  due 
,  of  Government,  could  be  with  certainty  determined,  and  if  the  rents  which  the  landlord 
may  properly  ask,  according  to  the  established  rates  and  usages  of  the  pergunnah,  were 
accurately  ascertainable.  For  the  interests  of  the  cultivator  and  tenant  would  be 
sufficiently  protected  and  secured  if  the  established  rules  and  rates  of  the 
pergunnah  according  to  which  he  is  pronounced  entitled  to  demand  the  renewal  of 
the  lease,  and  according  to  which  the  Courts  of  Justice  are  required  to 
decide  disputes  arising  between  landlord  and  tenant,  were  either  known  or  ascertain- 
able.  But  there  is  reason  to  presume  that  the  pergunnah  rates  are  become  very 
uncertain.  In  several  cases  oi  magnitude  which  were  perseveringly  contested  by  tne 
parties,  it  appeared  from  proceedings  which  came  before  the  Sadar  Dewani  Adalat 
while  I  sat  in  that  Court,  that  in  a  district  or  province  in  which  dependent  talukdars 
are  particulariy  numerous,  no  rule  of  adjustment  could  be  discovered  after  the  most 
patient  enquiry  conducted  by  a  very  intelligent  public  officer.  From  the  proceedings 
held  in  numerous  other  cases  in  the  Courts  of  Justice,  the  same  conclusion  may  be 
drawn  respecting  the  relative  situation  of  the  raiyat  and  zemindar  in  -most  districts.  In 
some,  indeed,  a  rule  of  adjustment  may  still  be  found  in  full  force  and  actual  operation. 
The  Regulations  of  Benares  have  maintained  the  table  of  rates  of  11 87  Fusli,  and  the 
Kanungo  office  yet  exists  in  that  province  for  its  preservation.  In  the  vicinity  of  Calcutta 
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the  raiyats  have  been,  1  understand,  supported  by  the  decisions  of  Adalats  (Courts) 
in  their  pretensions  to   hold  their  lands   upon  the  rents  payable   by  them,  or  by  the 
persons  whose  representatives  they  are  according   to  the   last   general   measurement 
which  was  undertaken  with  the  authority    of    Government    before    the    Permanent 
Settlement,   and  of  which  the  record  is  understood  to  be  preserved  in  the  office  of  the 
Collector,  of  the   24-Pergunnahs.     Ocher   instances   may   exist,  but  they  are  few,  and 
the  position,  as  a  general  one,  is  unquestionably  true  that  there  is  actually  no  sufficient 
evidence  of  the  rates  and  usages  of  pergunnahs  which  can  be  now  appealed   to  for   the 
decision  of  questions  between  landholders,  and  raiyats."     He  therefore  proposed  "  that 
provision  'shall  be   made   by  Regulation   for  cases  where  the  pergunnah  rates  are  not 
ascertainable,  which  should  regulate  thepottas  of  khudkasht  raiyats,  or  of  other  persons 
entitled  to  a  rene\#al  of  their  leases.     This  will  silently   substitute  a   new  and   definite 
rule  in  place  of  ancient  but  uncertain  usages.     The  following   are   the   rules  which   1 
should   propose  with  these  views  : — (i)  in  any  instance  where  a   khudkasht  raiy at y  or 
other  occupant  or  tenant  may  be  entitled,  under  the  existing    Regulations   to  receive   a 
renewed  potta,  in  consequence  of  the  cancelling  of  {ovmer  pottas  by  reason   of  a  public 
sale  for  the  recovery  of  the  arrears  of  revenue,  or  in  consequence  of  any  other   circum- 
stances rendering  requisite  the  renewal  of  pottas  according  to  the  rates  of  the  pergunnah, 
as  well  as  in  every  case  in   which  the   landholder,    farmer,   or  other   person   in   charge 
of  the  collections  authorized  to  collect  according   to  the  rates  of  the  pergunnah  in  place 
of  subsisting  engagement ;  if  in  any   such   case  or  instance,    it  shall   not  appear   that 
established   rates  are  known   in  the   pergunnah   or  other  local  division,  within  which 
the  land  is  situated,  or  if  those  rates  shall  not   be  ascertainable  owing   to   long  disuse 
or   insufficient  evidence   of  them  ;  then,  and  in  every  such  instance,  the  renewed  potta 
shall  be  granted  and  the  collection  made  in  the  case  of  an  individual  raiyat  or  tenant, 
at   such  rate  or  rates  as  are  paid  or  payable  for  other  land  of  similar  description,  and 
asfiear  as  may  be  of  the  same  quality  in  the   vicinity;  but  in   the  case  of  cancelling 
generally    the  pottas  of   the   raiyats  and  tenants  of   the  whole  estate,  or  of  an  entire 
mouzah,  or  other  local  division  of  the  country,    the  new  pottas  shall   be   granted,   and 
collections  made  at  rates  not-  exceeding   the   highest   rate  paid  for  the  same  lands  in 
any  one  year  within  the  period  of  three  years    last  past,  antecedently   to  fhe   date  of 
cancelling  the  pottas.     (2)    In  the  case  of  a  dependent  talukdar,  if  the  rent  of  the  land 
be   computed  according  to   the   rates   payable  by   raiyats  or  cultivators  for  land   of 
similar    quality   and    description,  a  deduction   shall    be    allowed  from  the  gross  rent, 
in  the  adju^ment  of  the  jumma  of  such  dependent  taluk  at   the  rate  of  ten    per   cent. 
of   the  talukdar's  profit  or  income,  over  and  above  a  reasonable  allowance  for  charges 
of  collection,   according   to  the  extent   of  the  taluk."     These  recommendations  were 
adopted  and  incorporated  in  Regulation  V  of  1812.     The  preamble   of  this  enactment 
recited   that  it   had  been   deemed  advisable   to  revise  the  rules  established  regarding 
the  grant  of  potta^y  proprietors  of  land   paying  revenue   to   Government,    to   their 
tenants  and,   also  the  rates  at  which  persons  purchasing  land  at  the  public  sales  were 
entitled  to  collect  their  rents,  and  that  there  were  grounds  to   believe   that   considerable 
abuses  and   oppression    had   been   committed   by  zemindars,   talukdars,    and  farmers 
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of  land  in  the  exercise  of  powers  vested  in  them  with  respect  to  the  distress  and  sale 
of  the  property  of  their  tenants  for  the  recovery  of  arrears  of  revenue.    The  Regulation 
then  declared  proprietors  of  land  competent  to  grant  leases  for  any  period  which  they 
might  deem  most  convenient  to  themselves  and  tenants,  and  most  conducive  to  the  im- 
provement of  their  estates.    They  were  also  declared  competent  to  grant  leases  to  their 
dependent  talukdars,  under-farmers  and  raiyats,  and  to  receive  corresponding  engage* 
ments  for  the  payment  of  rent  according  to  such   form  as  the  contracting  parties  might 
deem  most  convenient  and  most  conducive  to    their  respective  interests,  provided, 
however,  that  this  should  not  be  construed  to  sanction  or  I^alise  the  imposition  of 
arbitrary  or  indefinite  cesses.    All  such  stipulations  were  to  be  null  and  void,  but  the 
Courts  were,  notwithstanding,  to  maintain  and  give  effect  to  the  definite  clauses  of  the 
engagements  contracted  between   the  parties,  or  in  other  words,  to  enforce  payment  of 
sums    specifically  agreed  between  them.      Persons  attaching  land  on  the    part    of 
Government,  and  purchasers  at  the  public  sales,  were  forbidden  to  annul  existing  leases 
within  the  year,  on  the  g^und  that  they  were  collusive,  without  obtaining  a  decision 
to  this  effect  in  a  Court  of  Justice.    The  Regulation  then  referred  to  the  provisions  of 
the  pre-existing  law,  under  which  purchasers  at  revenue  sales  were  entitled  to  collect, 
during    the    year  in   which  the    sale  took    place,   whatever  the   former   proprietor 
would  have    been    entitled    to    receive    "according    to    the    established  usages  and 
rates  of  the  pergunnah  or  district   in   which   such  lands    may    be   situated,"  and 
recited  that  there  was  reason  to  believe  that,  the  pergunnah  rates  had  in  many  case^ 
become  uncertain.     It  accordingly  provided  that,  when  any  known  established  pergun- 
nah rates  existed,  they  should  determine  the  amount  of  rent  to  be  received  by  pur- 
chasers at  public  sales,  and  persons  attaching  lands  on  the  part  of  Government,  where 
no  such  established  pergunnah  rates  were  known,  pottas  were  to  be  granted,   and  the 
collections  made  according  to  the  rate  payable  for  land  of  a  similar  description    in  the 
places  adjacent.     If  the  leases  and  pottas  of  tenants  of  an  estate  generally  wKich 
consisted  of  an  entire  village  or  other  local  division,  were  liable  to  be  cancelled,  new 
pottas  were  to  be  granted,  and  collections  made  at  rates  not  exceeding  the  highest 
rate  paid  for  the  same  land  in  any  one  year  within  'the  period  of  three  years  next 
preceding  tlie  period  at  which  the  leases  were  cancelled.     In  the  case  of  dependent 
talukdars,   if  the  rent  were  computed  according  to  the  rates  payable  by  raiyats  or 
cultivators,  a  deduction  was  to  be  allowed  from  the  gross   rent  at  the  rate  of  ten  per 
cent,  for  talukdar's  profit,  over  and  above  a  reasonable  allowance  for  collection  charges* 
The  right  of  an  auction -purchaser  under  Regulation  XLIV  of  1793,  s.  5,  is  limited 
to  raising  the  rent  of  a  taluk  created  by  the  defaulter  to  what  is  demandable  from   it 
according  to  the  pergunnah  rates  prevailing,   either  at  the  time  when  the  taluk  is 
created,  or  at  the  time  when  the  auction -purchase  takes  place';  and  he  cannot  de- 
mand any  higher  rent  even  if,    at  any  subsequent  time,  such  higher  rent  be  m  accord- 
ance with  the  prevailing  current  rate — (Mohini  Mohan  v.  Icha  Moy(^   I.  L.  R.,  4  Cal., 
612.)     In  every  part  of  India  the  Government  or  its  alienee  is  debarred)  if  not  by  Uw 
(as  in  Bengal)  yet  by  custom  of  the  country,  from  enhancing  the  assessment    of 
permanent  tenants  beyond  a  certain  limit.     What  that  limit  is  must  be  determined 
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by  the  circumstances  of  each  case.  In  a  suit  by  an  enamdart  holding  under  a  grant 
from  Scindia  made  in  1793,  against  his  permanent  tenant  for  an  enhanced  rent,  the 
Court,  in  the  absense  of  law  or  contract  to  the  contrary,  affirmed  the  plaintiff's  right 
to  enhance  the  assessment  to  the  extent  to  which,  according  to  the  old  custom  of  the 
county,  Scindia  would  have  been  entided  to  enhance  it,  and  upon  a  virtual  admission 
of  the  defendant  allowed  enhancement  to  the  extent  of  one-half  the  produce — (I.  L.  R., 
3  Bom.,  348.) 

Payable  by  persons  holding  similar  tenures:— Under  clause  (7)  of 
section  3  of  the  Act,  the  word  "  tenure  "  includes  an  under-tenure.  Can  then  the  rent  of 
a  tenure-holder  be  forced  up  to  that  of  an  under-tenure-holder  ?  The  word  '  similar ' 
has  saved  that  risk.  'Similar'  should  therefore  mean  not  only  similar  in  quality,  but  similar 
in  dc^^ree  or  class.  It  would  include  similarity  of  land,  because  tenures  not  having 
similar  lands  can  hardly  be  described  as  similar  to  each  other.  The  word  is  used . 
in  its  widest  sense.  The  rates  payable  by  talukdars  and  those  payable  by  cultivating 
raiyats  are  different,  and  the  former  cannot  be  enhanced  so  as  to  be  equal  to  the  latter. 
The  Talukdar  is  entiUed  to  sonie  reasonable  profit — (Haro  Sundari  v,  Anand   Mohan, 

7  W.  R.,  459 ;  Mohim  Chunder  v,  Gurudas,  7  W.  R.,  285  ;  Muneekumika  v,  Anund 
Moyee,  10  W.  R.,  245  ;  Dyaram  v,  Bhobindur,  i  Sel.  Rep.,  139 ;  Gopee  Mohan  tr. 
Radha  Mohan,  2  Sel.  Rep.,  17  ;  Jadub  Chunder  v.  Johori  Lushkur,  W.  R.  (1864), 
Act  X,  74 ;  Mohim  Chunder  v,  Guroo  Dass,  7  W.  R.,  285  ;  Shoora  Sundari  v.  Gopal 
Lai,  19  W.  R.,  143;  Babu  Dhunaput  v,  Goomun,  11  Moo.  I.  A.,  433  at  p.  468;  9 
W.  R.,  P.  C,  3 ;  Khajeh  Asanullah  v,  Obhoy  Chunder,  13  Moo.  I,  A.,  317  at  p. 
324.)  In  a  recent  case  (Bissesvari  v.  Hem  Chunder,  I.  L.  R.,  14  Cal.  133)  it  has  been 
held  that  the  rate  of  rent  to  be  fixed  as  payable  by  the  tenure-holder  must  ordinarily 
be  fixed  with  reference  to  the  rents  paid  by  raiyats  within  the  tenure  itself,  and  not 
with  reference  to  those  paid  by  raiyats  in  the  neighbourhood  outside  the  limits  of 
the  tenure.  There  is  nothing  to  prevent  the  rent  of  a  dependent  taluk  being  enhanced. 
Similariy  it  has  been  held  that  a  howladar  cannot  enhance  his  nim-howladar  to  the 
same  extent  as  his  own  rent  has  been  enhanced,  but  only  up  to  the  ordinary  rate  for 
similar  land— (Mirtenjai  v.  Manik  Chunder,  7  Sel.  Rep.,  430.) 

Sub-section  (2). — See  notes  under  s.  7  (i) — "similar  tenure.**  An  enamdar's 
pofwer  to  enhance  the  rent  of  a  meerasie  tenant  is  limited,  ye  cannot  demand  more 
rent  than  what  is  fair  and  equitable  according  to  the  custom  of  the  country. — (I.  L.  R., 
3  Bom.,  141.)  In  a  suit  for  enhancement  of  the  rent  paid  by  shikmi  talukdars,  the 
plaintiff  is  bound  to  afford  data  {e.g,t  the  rate  paid  by  intermediate  tenants  of  the 
same  dass)  upon  which  the  Court  can  come  to  a  satisfactory  conclusion  as  to  what 
would  be  a  fair  and  equitable  rate  to  be  paid  by  defendant ;  plaintiff  being  competent 
under  s.  10,  Art  VI  of  1862,  to  measure  the  taluk  and  ascertain  the  assets. — Debi 
Dass  V.  Gobind  Mohan,  10  W.  R.,  213.)  When  the  under-tenants  paid  i  rupee  4 
annas  to  the  howlaiUir,  he  paid  14  annas  to  the  landlord  ;  when  they  paid  him  i   rupee 

8  annas,  it  was  only  fair  that  he  should  pay  i  rupee  to  the  landlord. — (Bharat 
Chunder  v.  Gour  Moni,  11  W.  R.,  31.)  As  to  what  is  to  be  considered  fair  and 
equitable  Fate,  this  sub-section  should  be  read  subject  to  sub-sectkms  3  and  4. 
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Bub-seotion  (3).— Profit  not  lees  than  ten  per  centum.— The  Rent 
Commissioners  observe  that  there  are  in  the  existing  law  no  express  provisions  for  the 
enhancement  of  the  rents  of  tenures,  and  that  the  want  of  a  definite  enactment  on 
the  point  has  given  rise  to  much  expensive  litigation.  The  sections  of  the  Bill  relating 
to  this  matter  are  based  on  those  drafted  by  the  Commissioners,  and  the  grounds  on 
which  they  rest  will  be  best  seen  from  the  following  extract  from  the  Commissioners* 
report : — 

'*  We  have;"  they  say,    "  provided  for  the  enhancement  of  the  rent  of  tenures  and 
under-tenures,  by   enacting  that,    in   any  case  in  which  such 
The  Rent  Commissiou.  rent  is  liable  to  enhancement, — there  are  cases   in    which   it   is 

not  so  liable,- it  may  be  enhanced  up  to  the  limit  of  the 
customary  rate  payable  by  persons  holding  similar  tenures  or  Tmder-tenures  in  the 
vicinity,  or,  where  no  such  customary  rate  exists,  up  to  such  limit  as  to  the  Court 
shall  appear  fair  and  equitable,  but  so  that  the  profit  of  the  tenure-holder  or  under- 
tenure-holder  shall  not  (in  the  absence  of  certain  special  circumstances,  to  be  noticed 
hereafter)  exceed  thirty  per  centum  of  the  balance  which  remains  after  deducting,  from 
the  gross  rents  payable  to  him,  the  expenses  of  collecting  such  rents.  It  may  be  observed 
that,  according  to  the  rule  contained  in  s.  8  of  Reg..V  of  1812,  ten  per  rent,  of  the 
balance  just  mentioned  was  allowed  to  the  tenure-holder.  This  section  was  repealed 
by  Act  X  of  1859,  but,  by  some  oversight,  no  provision  was  substituted  by  this  Act 
though  the  principle,  as  being  fair  and  equitable  in  itself,  and  usual  by  reason  of  the 
provisions  of  the  regulation,  was,  on  several  occasions,  acted  upon  by  the  Courts  after 
that  Act  was  passed.  It  appears  to  a  majority  of  us,  after  careful  consideration,  that 
the  limit  of  ten  per  cent,  is  too  low,  and  we  have  accordingly  allowed  a  higher  limit, 
namely  that  of  a  maximum  not  exceeding  thirty  per  cent,  in  ordinary  cases.  We 
have  provided  for  the  special  and  well-known  case  oi  jungleboori  holdings  by  enacting 
that,  when  more  than  one  hundred  bighas  of  land  have  been  demised  for  reclamation 
purposes,  more  than  half  being  at  the  time  unreclaimed,  and  the  whole  having  been 
subsequently  reclaimed,  the  rent  of  the  tenant*  may  not  be  enhanced  so  as  to  leave 
him  a  profit  of  less  than  twenty  per  cent,  of  the  net  balance  above-mentioned,  and 
the  Court  may  ^llow  him  such  profit  in  excess  of  twenty  per  cent,  as  to  it  appears  fair 
and  equitable.  In  order  to  prevent  these  new  provisions  from  working  hardship  by 
any  sudden  and  great  change,  we  have  annexed  the  following  check  :  (a)  the  enhanced 
rent  shall  not  in  any  case  be  more  than  double  the  previous  rent ;  (b)  the  Court  may 
direct  that  the  enhancement  shall  take  effect  gradually,—- or,  in  other  words,  that  the 
rent  shall  increase  yearly  during  any  number  of  years  not  exceeding  five,  until  the 
limit  of  the  enhancement  allowed  has  been  reached ;  and  (c)  that  rent  once  enhanced 
shall  not  be  altered  for  ten  years  unless  on  account  of  alluvion  or  diluvion." 

"  The  only   further   points  calling  for  notice  in  connection  with  these  sections  are, 
that  it  has  been  provided  that  the  tenure-holder's  profits   shall 
Bill  No.  I.  never  be  less  than  ten  per  cent,  of  the  net  balance,  that  the 

provision  regarding  jungleboori  tenures  has  been   made  appli- 
cable to  all  such  tenures   irrespective  of  the  area  comprised  in  them,  and  that  a  clause 
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has  been  added  providing  that  when  a  tenure- holder  has  made  improvements  other 
than  those  referred  to  by  the  Commissioners,  the  Court  may  allow  him  such  amount,  by 
way  of  profit,  as  it  thinks  fit,  provided  it  be  not  less  than  ten  per  cent."  (Select 
Committee  on  B.  T.  Bill   No.  I.) 

"We    have  made  a  considerable  alteration  in   s.  7,  sub-section  (3),  which   lays 
down   the  rules   to   be  followed  by  the  Court   in  enhancing  the 
BUI  No.  II.  rent  of  a   tenure  in  cases  where    the  matter  is  not  provided 

for  by  contract  or  custom.  It  is  now  simply  enacted  that  the 
Court  shall  not  leave  the  tenure-holder  less  than  ten  per  cent,  of  the  profits,  and  in 
fixing  the  rent  shall  have  regard  to  the  circumstances  under  which  the  tenure  was 
created,  to  the  improvements  made  by  the  holder  of  it,  and  to  the  costs  and  risks  of 
collection."     (Select  Committee  on  B.  T.  Bill  No.  II.) 

'*  We   have  in  s.    7   of  this  chapter  included,  among  the  matters  to  which  a  Court  . 

must  have  regard  in  enhancing  the   rent   of   a   tenure-holder. 

Bill  No.  III.  the  questions — whether  the   tenure  was  originally  granted  at  a 

specially  low  rent  for  the  purpose  of  reclamation,  and  whether 

any   fine  or  premium   was  paid   on  the  creation  of  the  tenure.     (Select  Committee  on 

B.  T.  Bill  No.  III.) 

The   margin   of  profit    according  to  the  decisions  should  be  from  one-third  to  one- 
sixth  of  the  gross  rent.— (Jadub    Chunder  v.    Ishan   Lushkar, 
The  old  law.  ^       Sp.  W.  R.,    Act  X,  74;  2  R.  J.  P.  J.,  313.)     An  intermediate 

holder's  rent  should  not  be  enhanced,  so  as  to  render  his 
holding  altogether  void  of  all  reasonable  profit.  To  charge  him  with  full  rents  of  cul- 
tivating and  resident  raiyats  would  not  be  fair  and  equitable. — (Gouree  Prosad  v. 
Rani  Sumamoyi,  6  ^.  R.  (Act  X),  41  ;  Uma  Churan  v.  Umatara,  8  W.  R.,  181  ; 
Muneekamika  v,  Anand  Moyi,  10  W.  R.,  245.)  The  profit  of  the  talukdar  should 
be  fifteen  per  cent,  according  to  Rani  Sumamoyi  v.  Gouri  Prosad,  3  B.  L.  R.  A.  C, 
270  ;  and  ten  per  cent,  and  charges  according  to   Punchanand  v.   Hur   Gopal,    i    Sel. 

R.,  145. 

The  Noabad  talukdars  of  Chittagong  used  to  pay  a  customary  rate  of  Rs.  16  a 
droon  (=6'35  acres),  but  in  the  recent  settlement  of  that  district  their  rents  were 
enhanced  according  to  the  rules  laid  down  in  sub-sctions  (3)  and  (4)  of  section  7,  by 
which  the  fair  rents  payable  by  tenures  liable  to  enhancement  have,  in  fact,  been 
determined  in  all  settlements  of  rent  under  Chapter  X  of  this  Act  since  it  came  into 
force.     The  10  per  cent  rule  was  taken  from  section  8  of  Regulation  V  of  181 2. 

In  practice  it  has  been  found  necessary,  in  most  of  the  recent  settlements  of  rents 
under  Chapter  X,  to  allow  tenure-holders  more  than  10  per  cent  after  deducting  from 
the  gross  rents  payable  to  them  the  expenses  of  collection.  In  Chittagong,  yyper  cent 
on  the  gross  rents,  inclusive  of  cost  of  collection,  was  ordinarily  allowed,  and  where  an 
under-tenure  holder  intervened  between  the  cultivator  and  the  tenure-holder  a  larger 
|>ercentage  was  given.  The  Settlement  Officer  of  Chittagong  explains  the  procedure 
adopted  in  settling  the  rents  of  talukdars  (tenure-holders  of  the  first  degree)  in  that 
district  thus — 
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A,  a  talukdar,  has  leased  his  entire  taluk  to  B  in  itmam.  B  has  sublet  all  his  lands 
to  C|  D,  E,  and  F,  settled  cultivators.  The  Revenue  Officer  finds  that  the  £air  rent  of 
each  of  C,  D,  E,  and  F  is  Rs.  25.  The  gross  rents  of  the  itmam  are,  therefore,  Rs. 
100.  Supposing  the  Revenue  Officer  to  find  that  15  per  cent  is  a  fair  profit  to  allow 
to  the  itmamdar,  the  fair  rent  payable  by  B  to  A  would  be  Rs.  100,  less  15  per  cent. ^ 
or  Rs..  85.  The  rent  payable  by  A  to  Government  would  not  be  Rs.  85  less  30  per 
cent  of  Rs  85 ;  but  (as  the  assets  of  the  taluk  for  purposes  of  assessment  are  not 
lessened  by  any  portion  which  the  talukdar^s  grant  enables  the  itmamdar  to  intercept) 
the  assets  of  the  taluk  would  be  Rs.  100,  and  the  fair  rent  Rs  70.-  B  pays  Rs.  85  to 
A,  while  A  pays  Rs.  70  to  Government.  A's  actual  profit,  therefore,  is  only  Rs.  15, 
or  i^t  per  cent. 

To  prevent  hardship,  Government  is  (t.e.,  where  it  is  proprietor)  willing  to 
concede  a  larger  percentage  than  30  per  cent,  for  distribution  between  tenure-holders 
and  under-tenure-holders  in  cases  where  the  Revenue  Officer,  in  careful  exercise  of 
the  discretion  given  to  him,  thinks  proper  to  distribute  a  larger  percentage.— (Chitta- 
gong  Settlement  Rep.  App.  VI,  p.  Ix,  para  13.) 

CI.  (a)  of  sub-section  3  clearly  indicates  th^t  a  tenure-holder  within  the 
contemplation  of  the  Act  must  be  a  person  who  holds  land  which  is  used  or 
fagricultural  or  horticultural  purposes.  Per  Banerjee  J.,  Umrao  Bibi  v*  Syed 
Mahomed,  4  C.  W.  N.  76 ;  27  Cal.  205. 

Onus  proband!. — In  a  suit  for  enhancement  of  the  rent  of  a  tenure  under 
section  7,  it  is  for  the  plaintiff  to  start  his  case  by  proving  that  the  existing  rate  was 
below  the  customary  rate  payable  by  persons  holding  similar  tenures  in  the  vicinity, 
or  that  it  was  not  fair  and  equitable,  before  the  onus  could  be  shifted  to  the  defendant 
to  prove  that  the  existing  rent  was  fair  and  equitable.—- Hen^  Chunder  v.  Kali  Pro* 
ftunno,  I.  L.  R.,  26  Cal.  832. 

8.  The  Court  may,  if  it  thinks  that  an  immediate  increase 
of  rent  would  produce  hardship,  direct  that 
J^S  ^^h^nce-  ^^^  enhancement  shall  be  gradual ;  that  is  to 
Sent.  ^  "^^'  say,  that  the  rent  shall  increase  yearly  by  de- 
grees, for  any  number  of  years  not  exceeding 
five,  until  the  Iknit  of  the  enhancement  allowed  has  been 
reached. 

Compare  with  Section  36  post. 

0,     When   the  rent  of  a  tenure-holder  has  been  enhanced 

cldly'^orb^Ti:  ^y  *^^  ,C^^rt  r  ^l  ^i^^t^^^^^  it  *hall  not  be 
tered  for  fifteen  agam  enhanced  by  the  Court  during  the  fifteen 
y«ars.  years  next  following  the  date  on  which   it   has 

been  so  enhanced. 

Compare  with  section  37  post. 
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Other  incidents  of  tenures. 

It  is  curious  that  notwithstanding  this  heading,  section  lo  to  17  give  only  incidents 
of  permanent  tenures  and  not  of  all  tenures.  The  Chapter  purports  to  give  incidents 
of  tenure-holders,  whether  permanent  or  not,  and  sections  6  to  9  give  conditions  of 
all  sorts  of  tenures. 

10.     A   holder   of    a  permanent  tenure  shall  not  -be  ejected 

by   his   landlord  except  On  the  ground  that  he 

Permanent  tenure-       has  broken  a  Condition  on  breach  of  which    he 

ejectment.  ^^  ^  '^       ^s,    under  the  terms  of  a  contract  between  him 

and  his  landlord,  liable  to  be  ejected : 

Provided  that  where  the  contract  is  made  after  the  com- 
mencement of  this  Act,  the  condition  is  consistent  with  the 
provisions  of  this  Act. 

This  section  should  be  read  with  sections  65,  89,  155,  and  178  (i)  c  of  the 
Act. 

Permanent  tenure  :--See  notes  under  s.  3  (8)  ante. 

Sljectment  of  a  permanent  tenure-holder.— Observe  the  definition  of 
•  permanent  tenure  '  (section  3  (8).)  Ordinarily  ejectment  of  the  holder  of  such  a  tenure 
is  inconsistent  with  the  definition  ;  hence  the  only  possible  case  is  a  breach  of  the  condi- 
tion of  the  tenure.  But  the  condition  must  be  consistent  with  the  provisions  of  this 
Act,  where  the  contract  is  made  after  its  commencement.  •  If  the  forfeiture  be  a  penal- 
ty for  non-payment  of  rent,  it  would  not  operate  as  a  breach  of  condition  (section  65). 
Then  again  in  no  case  will  the  tenure-holder  be  ejected  from  his  tenure  except  in  exe- 
cution of  a  decree  (sections  89,  178  (i)c),  i,  «.,  except  by  a  suit,  and  a  suit  for  qect- 
ment  is  not  possible  except  under  the  conditions  stated  by  section  155.  A  notice  to 
quit  which  directs  the  tenant  to  vacate  a  certain  quantity  of  land  under  his  landlord 
is  not  bad  in  law  merely  because  it  includes  some  land  which  the  tenant  is  found  not  to 
hold  under  the  landlord. — Shama  Churn  v.  Uma  Churn,  2  C.  W.  N.  106.  See  notes 
under  s.  155.  / 

Breach  of  Condition. — This  was  also  the  previous  law.  The  liability  to 
ejectment  of  the  holder  of  a  mokurari*  istemrari  ijara  is  to 
Ouster.  be  determined  by  the  conditions  of  his  lease,   and  not  by  the 

provisions  of  section  21,  Act  X  of  1859— (Mohunt  Bularani 
V.  Jogendronatli,  19  W.  R.,  349.)  The  Court  (Mitter,  J.)  observed :  "  The  defen- 
dant is  the  holder  of  a  mokurari  istemrari  ijara  and  not  a  raiyat.  It  is  therefore  clear 
that  his  liability  to  be  ejected  from  his  tenure  is  to  be  determined  by  the  conditions 
of  his  lease,  and  not  by  the  provisions  above  referred  to.  Now  the  right  of  re-entry 
reserved  by  the  potta,  by  which  the  defendant's  tenure  was  created,  can,  under  the 
express  terms  of  that  document,  be  exercised  only  when  there  is  an  arrear  of  rent  due 
at  the  end  of  the  year,  the  words  \>eing  used  Saltamames  Akhiree,  It  appears, 
10 
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however,  that  the  present  suit  for  ejectment  was  brought  in  the  month  of  Asar,  that 
is  to  say  more  than  two  months  previous  to  the  expiration  of  the  Velaity  year,  and 
the  arrears  claimed  are  admitted  to  be  arrears  due  for  three  previous  months,  vis.t  Jyte, 
Bysak  and  Chyte.  Under  such  circumstances,  it  is  clear  that  the  arrears  cannot 
be  treated*as  arrears  remaining  due  at  the  end  of  the  year,  and  that  the  plaintiff's 
claim  for  ejectment,  so  far  as  it  is  based  upon  the  non-payment  thereof,  must  necessarily 
fall  to  the  ground.**  The  same  principle  was  held  applicable  to  talukdars.  Act  VIII 
(B.  C.)  of  1 86^  does  not  apply  to  the  case  of  a  talukdar  who  has  power  to  transfer  his 
land,  and  is  liable,  under  the  terms  of  his  kabuliyat,  to  immediate  ejectment  in  the 
event  of  default.  The  question  whether  a  talukdar  is  liable  to  ejectment  must  be  de- 
termined by  the  provisions  of  his  lease — (Mumtaz  Bibi  v,  Grish  Chunder,  2  W.  R., 
376.)  But  see  the  rulings  quoted  under  the  heading  *'  Consistent  with  the  provisions 
of  the  Act."  In  the  case  of  a  service  tenure  a  distinct  refusal  to  perform  services  will 
cause  its  forfeiture — (Hurprasada  v,  Ramruttun,  I.  L.  R.,  4  Cal.  67).  But  every 
breach  of  the  conditions  of  a  lease  will  not  subject  the  tenure-holder  to  ejectment,  the 
condition  must  be  such  as  its  breach  will  work  by  contract  as  a  forfeiture —(Alum  Shah 
V.  Moran,  W.  R.  Sp.  Act  X,  31 ;  Guru  Prasad  v.  Phillippe,  2  Hay,  451 :  Mohomed 
Faez  Khan  v.  Shib  Doolari,  16  W.  R.,  103). 

Consistent  with  the  provisions  of  this  Act.—- The  condition  must  be 
consistent  with  the  provisions  of  this  Act.  Hence  if  non-payment  of  rent  be  a  con- 
dition of  forfeiture,  and  the  condition  is  made  after  the  commencement  of  this  Act, 
It  will  not  operate  (section  65).  But  if  this  condition  had  been  contracted  before  the 
Act  came  into  force,  will  it  operate  ?  The  answer '  to  this  will  be  found  by 
reading  section  178  (i)  c  with  section  65.  Under  section  178  (i)  c,  no  contract 
made  between  a  landlord  and  a  tenant  before  or  after  the  passing  of  this  Act* 
shall  entitle  a  landlord  to  eject  a  tenant  otherwise  than  in  accordance  with  the  provi- 
sions of  this  Act,  and  under  section  65,  where  a  tenant  is  a  permanent  tenure-holder, 
he  shall  not  be  liable  to  ejectment  for  arrears  of  rent.  It  follows  that  a  condition 
stipulating  forfeiture  of  a  permanent  tenure  for  non-payment  of  rent  will  never  operate, 
whether  the  contract  is  made  before  or  after  the  passing  of  this  Act.  Under  the  old 
law  where  such  conditions  existed,  the  Courts  allowed  time  for  remedying  the  breach. 
In  a  suit  for  the  cancel ment  of  a  lease  on  account  of  a  breach  of  its  conditions,  the 
breach  complained  of  consisting  in  the  ^on -payment  of  rent  for  a  particular  period 
specified  in  the  lease,  J^he  lessee  is  entitled  to  avail  himself  of  the  provision  in  section 
78,  Act  X  of  1859,  that  section  applying  to  all  suits  for  the  ejectment  of  a  raiyat  or  for 
cancelment  of  a  lease  for  non-payment  of  rent  — (Jan  AH  v,  Nityanund,  10  W.  R., 
F.  B.,  12.)  So  as  to  section  52,  Act  VIII  of  1868  (B.  C.)  which  corresponds  to  section 
78,  Act  X  ;  Shaik  Abdoor  Rahaman  v,  Digumbari  Dasi,  18  W.  R.,  477.)  But  appli- 
cable only  to  raiyats  and  not  to  talukdars— (Mum taz  Bibi  v,  Grish  Chunder,  22  W.  R., 
376.)  Where  in  a  perpetual  lease  there  was  a  condition  that,  on  default  being  made  in 
payment  of  a  certain  number  of  instalments  of  rent,  the  lease  should  be  void,  it  was  held 
that  in  a  suit  under  clause  5,  section  23  of  Act  X  of  1859^  for  cancellation  of  the  lease 
on  accouut  of  a  breach  of  the  condition,  the  lessee  was  entided  to  the  benefit  of  section 
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78,  even  though  the  defence  set  up  was  false  in  fact — (Duli  Chand  v*  Meher  Chand, 
12  B.  L.  R.,  P.  C,  439.)  A  seputnt  was  granted  to  B  by  A  who  held  a  dur-putoi* 
containing  the  following  conditions,  viz.,  *'  I  shall  pay  rent  .month  by  month ;  should  I 
fail  in  that  I  shall  pay  interest  on  instalments  overdue  at  i  per  cent,  per  month.  I  shall 
pay  the  rent  in  full  by  the  close  of  every  year.  Should  I  neglect  to  make  the  payments, 
you  will,  of  your  own  authority,  take  over  possession  of  the  said  dur-putni  taluk  after 
the  expiration  of  one  month  of  the  next  succeeding  year,  and  I  shall  have  no  complaint 
a^^nst  your  doing  so."  Upon  non-payment  of  rent  for  the  year  128 1,  a  suit  for 
khas  possession  of  the  lands  was  brought  against  A  and  B.  The  defendants  claimed 
an  equitable  right  to  prevent  forfeiture  by  paying  all  arrears  according  to  the  terms  of 
the  dur-putni,  together  with  all  costs.  The  Court  (Pontifex  and  McDonell,  J  J.) 
observed  :  "  We  dc)  not  -think  it  necessary  to  decide  in  this  case  whether  or  not  the 
provisions  of  the  Rent  Laws  actually  apply ;  because  we  think  that,  even  if  they  do  not 
in  terms  apply,  we  are  bound  by  analogy  to  that  law  to  apply  in  favour  of  the 
defendants, — an  equity  similar  to  the  equity  there  given.  We  therefore  think 
that  if  the  defendants  pay  the  whole  "of  the  rent  dueu^  to  the  present  time,  with 
interest  according  to  the  stipulations  of  the  original  kabuliyat  and  potta,  and  also  pay 
all  the  costs  of  the  proceedings  in  both  this  Court  and  of  the  Courts  bellow,  the  plaintiff 
ought  not  to  have  khas  possession  decreed  to  him" — (Mothoora  Mohan  v.  Ramlal,  4 
C.  L.  R.,  469.)  Where  in  a  mokurari  lease,  there  was  a  condition  that  in  case  of  non- 
payment of  one  year's  rent,  and  its  falling  into  arrears,  the  mokurari  settlement  was 
to  be  cancelled,  and  default  was  made  and  a  suit  for  ejectment  was  brought,  it  was 
held  that  independently  of  the  Rent  Act,  the  defendant  should  be  allowed  in  equity 
a  reasonable  time  to  pay  the  landlord's  dues  in  order  to  prevent  forfeiture.  It  was  also 
held  that  the  provisions  of  section  52  of  Bengal  Act,  VIII  of  1869  are  exacdy  similar 
to  those  of  section  78  of  Act  X  of  1859,  and  applicable  to  the  case  of  a  mokurari  lease ; 
and  therefore  that  a  decree  passed  in  conformity  therewith,  which  allowed  fifteen  days 
for  the  payment  of  the  arrears  of  rent  found  due  and  interest  thereon  was  a  good  decree. 
Under  the  present  law  a  permanent  tenilfre  holder  is  liable  to  ejectment  for  arrears  of 
rent  (sections  65  and  66).  The  decision  of  Mumtaz  Bibi  v.  Grish  Chunder,  22  W.  R., 
376,  was  dissented  from  under  the  authority  of  Duli  Chand  v.  Meher  Chand,  12  B. 
L.  R.,  439. — (Mahomed  Ameer  v.  Peryag  Sing  I.  L.  R.,  7  C|il.,  566). 

In  all  such  cases  now  section  155  should  be  applied  on  principles  of  equity. 
Building  tenures. — See  section  184  and  notes.  • 

Bjeotment  of  a  tenure-holder  not  permanent,— Sections  89,  155  and  178 
(i)  c  will  govern  his  case.  Breach  of  condition  of  tenure  will  under  the  ordinary  law 
of  contract  subject  him  to  ejectment,  if  forfeiture  has  been  stipulated  as  its  penalty. 
Limitation — Limitation  does  not  begin  to  run  in  favour  of  a  mokuraridar 
against  the  zemindar,  until  the  latter  has  had  notice  that  the  former  claims  under  a 
mokurari  grant — 2  P.  C.  R.,  806;  19  W.  R.,  252,  cited  above.  Under  article 
I  of  Part  I  of  Schedule  of  this  Act,  a  suit  to  eject  any  tenure-holder  on  Jbcount  of  a 
breach  of  condition  resulting  a  forfeiture  must  be  brought  within  one  year  of  the  date 
of  the  breach  ;  and  notice  under  section  155  must  be  served  long  before. 
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Onus  of  proof. — ^When  a  tenant  has  admitted  that  he  is  a  tenant,  the  onus  is 
upoi}  him  to  show  that  his  tenancy  is  such  as  he  sets  up,  namely,  a  permanent  tenancy 
at  a  rate  which  cannot  be  enhanced  (Khetra  Krishna  M itra  v,  Divendra  Narain  Rai, 
3  C.  W.  N.,  202).  In  a  suit  by  a  landlord  for  khas  possession,  the  defendants  set  up 
and  proved  an  intermediate  tenure,  held  that  it  was  on  the  plaintiffs  to  show  that  the 
parcel  of  land  sought  to  be  resumed  was  outside  such  tenure — Rajendra  v.  Mohim 
3  C.  W.  N.,  763  ;  but  see  Nandalal  v.  Jogeswar,  3  C.  W.  N.  ccciii.In  a  suit  for  ejects 
ment  by  a  purchaser  at  a  revenue  sale,  the  defendants  daimed  to  hold  the  land  as  a 
subordinate  ialuk,  which  had  been  in  existence  and  in  the  possession  of  themsdves  and 
their  predecessors  since  the  time  of  the  permanent  settlement.  It  was  found  as  a  fact  that 
the  tenure  was  in  existence  in  1789-99.  Held^  that,  although  in  the  first  instance  the  burden 
of  proof  was  on  the  defendants,  yet  it  had  been  discharged  by  the  prdof  of  the  defendants' 
long  possession  and  of  the  fact  that  the  ialuk  was  in  existence  one  hundred  years  ago 
(Nityanand  Rai  v,  Banshi  Chandra  Bhuiyan,  3  C.  W.  N.,  341).  When  a  defendant 
alleges  that  he  holds  a  permanent  tenure,  the  burden  of  proving  that  fact  lies  on  him, 
and  it  is  not  for  the  plaintftf  to  show  that  he  i^  not  a  tenure-holder  but  only  a  raiyat 
(Nilmoni  Maitra  v.  Mathura  Nath  Joardar,  4  C.  W.  N.,  dix).  If  a  person  sets  up 
as  against  Government  a  permanent  talukdari  right,  it  is  incumbent  on  him  to  make 
out  that  case.  Prosunno  v.  Secretary  of  state,  I.  L.  R.,  26Cal.  792:  3  C.  W.  N. 
695. 

11.     Every  permanent  tenure  shall,  subject  to  the  provisions 
Transfer  and  trans-     ^^  ^^^^  ^^^^  "^  Capable  of  being  transferred  and 
mission  of  permanent     bequeathed   in   the   same   manner  and  to  the 
tenure.  santiQ  extent  as  other  immovable  property. 

Subject  to  the  provisions  of  this  Act.— See  sections  12  to  17,  88,  181  and 
183  which  limit  this  provision. 

Inoidents  of  a  permanent  teniXfe. — Heritability  of  a  permanent  tenure 

goes  with  its  definitions  ; — (see  section  3  (8)  and  notes  j  Wat- 
**«^**^**  son  V,  Juggessur,    Mu^,  330 :    Muret   Lukhee  Koer  ir,  Rai 

yari  Krishna,  3  B.  L.  R.  226;  12  W.  R.,  3;  Karunakur  v. 
Niladhro,  5  B.  L,  R.,  ^52;  14  W.  R.,  107.)  This  section  makes  it  also  transferable 
and  passable  by  a  ^ill.     The  word  *  transfer '  has  not  been  defined  in  this  Act.     In  the 

Transfer  of  Property  Act  (Act  IV  of  1882),  •*  transfer  of 
Tranaaussible  property  "  means  an  act  by  which  a  living  person  conveys 

property,  in  present  or  in  future  to  one  or  more  other  living^ 
persons,  or  to  himself  and  one  or  nKM-e  other  living  persons,  and  to  *'  transfer  property  " 
is  to  perform  such  act  (s.  5).  So  under  the  old  law  permanent  tenures  were  transfer- 
able.- (Sadananda  v.  Nurrottum,  3  B.  L.  R.,  280 ;  16  W.  R.,  290 ;  Brajanath  v. 
Lukhinarain,  7  B,  L.  R.,  211  ;  Panye  Chunder  v.  Hem  Chunder,  I.  L.  R.,  10  Cal„ 
44^;  Ananda  Rai  v.  Kali  Prosad  ,  I.  L.  R.,  lo  Cal.,  677.)  A  permanent  tenure-holder 
can  sub-let,  see  s.  179,  post. 
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Section  11  is  not  in  force  in  Orissaand  as  s.  183  saves  customs,  tenures  which 
before  the  passing  of  the  Act  were  by  custom  non -transferable,  as,  for  instance, 
surbarakari  tenures  in  Orissa,  which,  though  hereditary,  are  not  transferable  without 
the  consent  of  the  Memindar,  will  continue  to  be  so*-(see  Ourjodhan  Das  v.  Chuya 
Dai,  I  W.  R.,  322 ;  Kashi  Nath  Pani  v.  Lakhmani  Prasad  Patnaik,  19  W.  R.,  99  ; 
Dashorathi  Hari  Chandra  Mahapatra  V.  Rama  Krishna  Jana,  I.  L.  R.,  9  Cal.,  526; 
Bhuban  Pari  v,  Shama  Nand  De,  I.  L.  R.,  ji  Cal,,  6^  ]  smd  contra,  Sudanando 
Mahantiv.  Nauratan  Mahanti,  8B.  L.  R.,  280;  16W.R.,  290). 

Sections  17  and  18  of  the  Bengal  Tenancy  Act  recognise  the  transfer  of  a  share  of  a 
tenure  and  entide  the  transferee  to  be  regarded  as  one  of  the 
Transfer  of  sharet.  tenants  in  respect  of  the  holding : — Mohesh  Chunder  v.  Saroda 

*  Prasad,  1.  L.  R.,  21  Cal.  433.     An  alienation  of  the  interest  in 

any  portion  of  the  putni  taluks  such  portion  not  being  an  aliquot  part  of  share,  but 
being  a  portion  of  the  land  composing  the  putni  can  be  made  : — Madhab  Ram  v, 
Doyal  Chand,  I.  L.  R.,  25  Cal.  445.    See  notes  under  s.  17. 

The  law  has  effected    considerable  changes  in  tht  law  relating  to  the  sale  of  per- 
manent tenures,  dispensing  as  it  does   with  the   recognition  of 

Sale   Invalid   nnless  in       the  Sale  by  the  landlord,  as  a  condition  to  its  validity ;  and  the 
strict  conformity   to    the  ^  -^ 

Act.  more  unfettered    freedom  of  transfer  confirmed  by   the  Act 

was  intended  to  be  exercised,  if  at  all,  in  strict  conformity 
to  the  conditions  which  the  Act  prescribes,  and  unless  those  conditions  are  substanti- 
ally complied  with,  the  transfer  is  invalid  and  ineffectual : — Babar  Ali  v.  Krishna  Kamini 
3  C.  W.  N.  531 ;   I.  L.  R.,  26  Cal.  603. 

A   general   restriction   on   assignment  does  not  apply  to 
General    restriction        aii  assignment  \sf  operation  of  law  taking  efiFect   in  invitum, 
on  aM  gnmen  .  ^  ^  ^^  under  execution :— Golak  Nath  v.  Mothura  Nath, 

I.  L.  R.',  20  Cal.  273,  see  also  Diwali  v.  Apaji,  10  Bom.  342. 

Where  a  lease  contained  a  clause  stipulating  that  the  tenant  would  not  let  the  lands 
to  be  attached  and  sold  in  safeisfaction  of  judgment  debts,   and 
CompulMttj  sale.  that  if  he  did)  that  would  give  the  landlord  a  right  of  re-entry, 

held  that  if  the  lessee  allowed  the  land  to  be  attached  and 
sold  by  not  taking  measures  to  satisfy  his  judgment  debt,  ^here  would  be  breach,  both 
according  to  the  letter  and  spirit  of  the  proviso  in  the  lease  : — Vyankatraya  v.  Shiv- 
rambhat.  I.  L.  R.,  7  Boni.  256. 

Onus  of  proof  of  transferability.  —As  regards  tenures  which  are  not 
permanent,  there,  b  a  ruling  in  the  case  of  Daya  Chand  Saha  v,  Anand  Chandra  Sen 
(I.  L.  R.,  14  Cal.  382),  in  which  it  has  been  said  that  there  is  no  presumption  that 
any  tenure  held  is  not  a  transferable  tenure,  and  a  landlord  who  sues  for  khas  pos- 
session on  the  ground  that  a  tenure  sold  was  not  transferable  must  establish  hisxase 
as  an  ordinary  plaintiff.  The  subject  matter  of  this  suit  appears,  however,  not  to  have 
been  a  "tenure"  in  the  strict  sense  of  the  term,  but  a  "holding,"  and  the  rUle  laid  down 
in  this  case  was  subsequently  dissented  from  in  respect  to  a  raiyat's  holding  in  the  case 
of  Kripamayi  Debi  9.  Durga  Gobinda  Sarkar  (I.  L.  R.  15  Cal.,  89).  See  note  to  sec.  26. 
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For  building  tenuresj  see  s  182  and  notes. 

Bscheat. — I^nds  belonging  to  a  zemindari  granted  by  the  zemindar  under  an 
absolute  hereditary  mokurari  tenure  do  not,  on  the  death  of  the  grantee  without 
heirs,  revert  to  the  zemindar  ;  nor  does  the  zeminder,  under  such  circumstances,  take 
by  escheat  a  tenure  subordinate  to  and  carved  out  of  his  zemindari.  The  Crown  will, 
on  the  failure  of  heirs  by  the  genecal  prerogative,  take  the  property  by  escheat,  subject 
to  any  limits  or  charges  affecting  it  i  and  there  is  nothing  in  the  nature  of  a  mokurari 
tenure  which  should  prevent  the  Crown  from  so  taking  it. — (Sanat  Kumar  v,  Hemmut 
Bahadur,  I.  L.  R.  i  Cal.,  391,  P.  C.) 

Surrender  and  Belinquishment : — ^There  is  no  provision  for  surrender 
and  relinquishment  of  a  tenure,  though  there  is  one  of  a  holding  (see  s.  86). 
A  voluntary  abandonment  of  a  permanent  and  transferable  tenure  for  a  lon^ 
period  without  any  inevitable  force  major  or  other  cause  beyond  the  power  of  the 
holder  is  tantamount  to  express  relinquishment,  and  neither  the  holder  nor  any  one 
under  him  can  reclaim  it, — Chandramani  v,  Sambhu  Chander,  W.  R.  S.,  p.  I864,  270. 
A  putnidar;  however,  cannot  ttf  his  own  choice  throw  up  his  putni  artd  by  so  doing 
escape  his  liability  to  pay  rent.  The  contract,  though  not  indissoluble  can  only  be 
dissolved  by  an  act  of  the  Court,  and  after  proper  enquiry. — Hira  Lai  v.  Nilmuni,  20 
Wrf  R.  383.  In  a  recent  case  it  has  been  held,  that  a  tenure  under  a  mokurari  maurasi 
lease  of  land,  which  is  not  let  for  agricultural  purpose,  cannot  be  put  an  end  to  by  a  mere 
relinquishment  on  the  part  of  the  lessee,  although  after  notice  to  the  landlord.— (L  L.R., 
9  Cal.,  671.)  Field,  J.,  was  of  opinion  in  this  case  that  the  principle  laid  down  in  Hiralal, 
vi0,t  that  a  putnidar  cannot  of  his  own  opinion  relinquish  his  tenure,  is  applica  bleto  all 
intermediate  tenures  between  the  zemindar  and  cultivator  of  the  soil,  except  those  held  on 
farming  leases.  A  landlord  is  not  bound  to  accept  any  reliquishment  by  the  putnidar,  and 
when  a  zemindar  finds  that  the  putnidar  or  other  permanent  tenure -holder,  after  having 
allowed  a  trespasser  to  hold  adverse  possession  of  any  land  included  in  the  permanent 
tenure  for  more  than  12  years,  offers  to  relinquish  it,  the  zemindar  can  always  refuse 
to  accept  the  relinquishment ;  but  if  he  accepts  such  relinquishment,  it  operates  only 
as  a  transfer  and  in  a  suit  by  the  zemindar  for  recovery  of  possession  against  the 
trespasser,  limitation  runs  when  the  possession  of  the  latter  became  adverse  to  the 
tenure-holder  and  not  from  the  date  of  relinquishment :  Gobinda  Nath  v,  Suraj  Kanta, 
26  Cal.  460.  The  right  of  Velinquishment  is  a  privilege  given  to  tenants,  by  means  of 
which  they  may  restrict  the  lease  and  establish  their  tenure  upon  a  new  basis  or  may  ex- 
tinguish  the  lease  altogether ;  and  the  tenants  cannot  avail  themselves  of  that  privilege  to 
any  extent,  unless  they  strictly  observe  the  conditions  which  are  either  expressed  or  implied 
in  the  lezise. — Ram  Churan  v.  Rnigunge  Coal  Association,  2  C.W.N.  697  (P.  C.) :  LL.R. 
26  Cal.  29.  There  is  no  law  requiring  that  a  surrender  should  be  in  writing.  Where 
a  dur-mokurari  lease  has  been  granted  and  then  relinquished  for  a  valuable  consideration 
to  the  grantors,  no  formal  reconveyance  is  necessary  to  revert  the  title  to  the  latter — the 
receipt  of  the  money  and  the  relinquishment  of  possession  sufficiently  shewing  what 
had  become  of  the  dur-mokurari  interest : — Imambandi  v.  Kumleswari,  13  L  A.  160 : 
LL.R.,  14  Cal.  109.  It  has  been  decided  inthecase  of  Khondkar  Abdur  Rahaman  v,  Ali 
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Hafez,  3  C.  W.  N.  531,  that  the  surrender  by  a  raiyat  need  not  be  in  writing. 

12.      (i)     A   transfer   of   a    permanent  tenure  by  sale,  gift 
or  mortgage  (other  than  a  transfer  by    sale  in 
Voluntary  transfer     execution   of   a  decree   or   by   summary  sale 
of  permanent  tenure,     ^nder  any  law  relating  to   putni  or   other  te- 
nures)   can   be  made  only  by  a  registered  ins- 
trument. 

(2)  A  registering  officer  shall  not  register  any  instrument  pur- 
porting or  operating  to  transfer  by  sale,  gift  or  "usufructuary^* 
[Act  Wll  of  I §86]  mortgage  a  permanent  tenure  unless  there  is 
paid  to  him,  in  addition  to  any  fees  payable  under  the  Act  for  the 
time  being  in  force  for  the  registration  of  documents,  a  process- 
fee  of  the  prescribed  amount  and  a  fee  (hereinafter  called  "the 
landlord's  fee  *')  of  the  following  amount,  namely  ' — 

{a)  When  rent  is  payable  in  respect  of  the  tenure,  a  fee  of 
two  per  centum  on  the  annual  rent  of  the  tenure  •  pro- 
vided that  no  such  fee  shall  be  less  than  one  rupee  or 
more  than  one  hundred  rupees ;  and 

{b)     When   rent  is  not  payable  in  respect  of  the  tenure,  a 
fee  of  two  rupees. 

(3)  When  the  registration  of  any  such  instrument  is  com- 
plete, the  registering  officer  shall  send  to  the  Collector  the  land- 
lord's fee  and  a  notice  of  the  transfer  and  registration  in  the 
prescribed  form,  and  the  Collector  shall  cause  the  fee  to  be  paid 
to,  and  the  notice  to  be  served  on,  the  landlord  in  the  pres- 
cribed manner. 

Voluntary  teanef era.— Instrument  **  means  a  non -testamentary  instmment" 
(s.  3,  Act  IV  of  1882). 

TraDsfer  of  a  permanent  tenure. — ^The  transfer  of  the  permanent  tenure 
under  s.  12  of  the  Bengal  Tenancy  Act  is  complete  as  soon  as  the  document 
is  registered.— ( Krishto  Ballav  v.  Krisbto  Lai,  I.  L.  R.,  r6  Cal.  642.)  If  a 
recorded  tenant  has  transferred  his  tenure  to  another  person,  and  that  transfer  has 
been  duly  registered  under  the  provisions  of  the  Bengal  Tenancy  Act,  he  is  no  longer 
liable  for  the  rent  of  the  tenure,  although  the  landlord  may  not  have  received  actual 
notice  of  such  transfer. — (Kristo  Ballav  v.  Kristo  Lai  I.  L.  R.,  16  Cal.,  642,  relied  on  : 
Chinta  Moni  Dutt  v.  Rash  Behari  Mondul,  I.  L.  R.,  19  Cal,.  17.)  A  transfer  of  a 
tenure  made  in  terms  of  the  provision  of  the  Bengal  Tenancy  Act  of  1885  is  not  binding 
on  the  landlord  if  thore  be  a  contract  between  the  landlord  and  the  tenant  that  the 
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transfer  shall  not  be  valid  and  binding  until  security  to  the  satisfaction  of  the  landlord 
has  been  furnished,  by  the  transfer,  and  such  security  has  not  been  furnished.  The 
tenant  is  still  liable  for  the  rent.^Dinobondhu  Roy  r.  Bonerjee,  I.  L.  R.,  19  Cal.,774.) 
This  Act  is  not  applicable  to  transfer  of  putni  tenure, — Gyanoda  v,  Brahmomoy, 
I.  L.  R.,  17  Gal.  I62  ;  Surendra  Nath  v,  Tincourie,  I.  L.  R.,  20  Cal.  247,  but  applies 
to  the  transfer  of  dur-putni  teuures :  I.L.R.,  Mahomed  v.  Brajosundari,  I.L.R.,  18  Cal. 
360.  The  provisions  of  s.  59  of  the  Transfer  of  Property  Act  must  be  held  to  be  sub- 
ject to  this  section  and  therefore  a  mortgage  of  a  permanent  tenure  not  exceeding 
Rs.  100  in  value  can  only  be  effected  by  a  festered  instrument.— -Soshi  Bhuson  v. 
Sahadeb,  2  C.  W.  N.  499.  It  seems  that  the  provisions  of  s.  54  of  the  Transfer  of 
Property  Act  and  s.  17  of  the  Indian  R^stration  Act  are  also  subject  to  this 
section. 

BegLitering  officer : — For  rules  of  the  R^^ration  Department  for  the  re- 
gistration of  documents  under  this  section,  as  revised  by  Government  notification,  see 
Appendix. 

Transfer  when  complete: — ^The  transfer  is  complete  as  soon  as  the  document 
is  registered, — Kristo  Ballav  v.  Kristo  Lai,  I.L.R.,  16  Cal.  642,  and  a  transferrer  is  not 
liable  for  rent  after  such  transfer  although  the  landlord  has  not  obtained  notice  of 
such  transfer,— Chinta  Moni  v.  Rash  Behary,  I.  L.  R.,  19  Cal.  17;  but  the 
transfer  is  not  binding  when  security  is  not  furnished  in  accordance  with 
agreement  to  that  effect. — Dinobandhu  v.  Bonerjee,  I.  L.  R.,  16  Cal.  774. 
Though  no  title  passes  except  upon  registration  of  the  conveyance,  yet  mere  re- 
gistration may  not  be  sufficient  to  pass  a  good  title ;  if  the  parties  intend  that  no 
title  shall  pass  upon  registration  till  the  consideration -money  has  been  paid  and  the 
deed  delivered,  the  law  will  give  effect  to  such  intention.  Registration  is  prima  facte 
proof  of  intention  to  transfer  the  title  and  the  party  who  alleges  the  existence  of  a 
collateral  agreement  must  strictly  prove  it  :*Sheo  Narain  Singh  v,  Darbari  Mahton, 
2  C.  W.  N.  207. 

Landlord's  fee. — The  '  tender '  system  of  payment  of  landlords'  fees  having 
been  discontinued  by  the  Board's  circular  order,  No.  6  of  September,  1896,  such 
fees  are  now  held  in  deposit  in  the  Collector's  office  till  applied  for  by  the  landlord  or 
by  some  other  person  duly  authorized  on  his  behalf  to  receive  them... No  separate 
process-fee  should  be  charged  when  a  landlord  applies  that  the  fees  due  to  him  may 
be  remitted  to  him  through  a  peon.  (Board  of  Revenues'  circular  order,  No.  7  of 
December,  1897). 

Effect  of  noii-payment  of  Landlord's  fee:— See  Act  I  B;  C.  of  1903 
Appendix. 

Oolleotor: — ^By  a  notification,  dated  the  7th  October,  1886,  published  in  the 
Calcutta  GaMette  of  the  13th  idem.  Part  I,  p.  1092,  all  officers  in  charge  of  sub- 
divisions were  vested  with  powers  of  a  Collector  for  the  purpose  of  discharg^ing  the 
functions  referred  to  in  sees.  12,  13,  and  15  cyf  the  Act. 

Modeof  service  of  notice —^See  rule  I,  Chap.  V  of  the  Govtmment  Rules 
under  the  Tenancy  Act,  Appendix. 
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Scale  of  fees  for  Servioe  of  notiCd  :~See  rule  i,  Chap.  V  of  the  Government 
•Rules  under  the  Tenancy  Act,  Appendix. 

13.     (i)     When   a    permanent  tenure  is  sold  in  execution 

of  a  decree  other  than  a  decree  for   arrears   of 

neiutenure  ^^'^e      ^^"^   ^^^   ^"    respect    thereof,  "  or  when  mort- 

in  execution  of  de-      gage  of  a  permanent    tenure,  other   than  an 

fl!^ ?*I?!III*^"  ^'      usufructuary  mortgage  thereof  is    foreclosed'* 

cree  tor  rent.  f.  .        -.tttt      r       r\r\^-t^    %         ^-^  «     n     «     <• 

[Act  VIII  of  1 886],  the  Court  shall,  before 
confirming  the  sale  under  s.  3 1 2  of  the  Code  of  Civil  Procedure, 
"  or  making  a  .decree  or  order,  absolute  for  the  foreclosure'*  [Act 
VIII  of  1886],  require  the  purchaser  '*or  mortgagee**  [Act  VIII 
of  1886]  to  pay  into  Court  the  landlord*s  fee  prescribed  by  the 
last  foregoing  section  and  such  further  fee  for  service  of  notice 
of  the  sale  ''  or  final  foreclosure**  [Act  VIII  of  1886],  on  the  land- 
lord as  may  be  prescribed. 

(2)  When  the  sale  has  been  confirmed,  '*or  the  decree  or 
order  absolute  for  the  foreclosure  has  been  made  **  [Act  VIII  of 
1886],  the  Court  shall  send  to  the  Collector  the  landlord*s  fee 
and  a  notice  of  the  sale  "or  final  foreclosure  **  [Act  VIII  of 
1886],  in  the  prescribed  form,  and  the  Collector  shall  cause  the 
fee  to  be  paid  to,  and  the  notice  to  be  served  on,  the  landlord 
in  the  prescribed  manner. 

ESbct  of  non-payinent  of  landlord's  fee :— Before  Act  i  of  b.  c.  of  1903 

was  passed,  the  payment  of  landlord's  fee  was  thought  to  be  a  condition  precedent  to  the 
validity  of  the  sale.-.-Babar  AH  v,  Krishna  Manini,  I.  L.  R.  26  Cal.  603.  But  this  has 
been  altered  by  section  i  of  Bengal  Act  I  of  1903  which  declares  that  \he  non-payment 
of  the  landlord's  fee  shall  not  invalidate  a  transfer.  The  compulsory  recovery  of  such 
fee  is  provided  for  by  section  2  of  the  said  Act.  By  section  12  a  Registering  Officer 
-was  prohibited  from  registering  a  deed  of  voluntary  transfer  of  a  permanent  tenure 
unless  the  landlord's  fee  was  paid,  and  a  voluntary  transfer  could  only  be  made  by  a 
registered  instrument.  But  under  section  13  a  sale  of  a  permanent  tenure  in  execution 
of  a  decree  other  than  a  decree  for  arrears  of  rent  due  in  respect  of  the  tenure  was 
invalid  unless  the  landlord's  fee  had  been  paid  before  confirmation  of  the  sale.  Now, 
however,  by  sections  i  and  2,  Bengal  Act  I  of  1903  the  payment  of  the  landlord's  fee 
is  placed  on  the  same  footing  in  the  case  of  both  section  12  and  section  13. 

Tranafer  of  putni  and  dar-putni  talnks  x—Putni  taluks  are  not  governed 

by  the  provisions  of  this  section,  being  specially  saved  from  its  operation  by  section  195 
c^use  (e),  of  this  Act.  A  eemindar  or  other  superior  of  a  putni  taluk  is  therefore  entitled 
to  refuse  to  recognize  the  transfer  of  a  putni  taluk  until  the  rules  laid  down  in  ss.  5  and 
6  of  R^.  VIII  of  i8i9have  been  complied  with,— (Gyanada  v.  Bramomoyi  I.  L.  R.,  17 
II 
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Cal,,   162).    The  puini  right  over  a  specific  area  lying  within  a   putni   taluk    is 
transferable. — Madhab    Ram    v.    Dayal    Chand    Ghosh,    I.   L.  R.,    25    Cal.,  445  ;  * 
2  C.  W.  N.  108. 

But  the  provisions  of  both  sections  12  and  13  have  been  held  by  a  Full  Bench  of 
the  High  Court  to  apply  to  dar^putnis,  since  section  195  [e)  does  not  exclude  <far-^«f»ii 
from  the  operations  of  this  Act : — Mahomed  Abbas  v,  Broja  Sundari  I.  L,  R.  18  Cal. 
300.  A  dar^putnidart  therefore,  cannot  sue  for  the  registration  of  his  name  in  the 
landlord's  shertsta  under  sections  5  and  6  of  Regulation  VIII  of  1819: — Moti  Lai  v. 
Omar  Ali  3  C.  W.  N.  19. 

Begistratlon  in  Landlord's  office  :— in  a  case  under  Act  X  of  1859  >t  was 
held  that  a  purchaser  of  a  transferable  tenure  who  had  not  registei^pd  his  name  in  the 
landlord's  shertsta  had  no  right  to  maintain  a  suit  to  have  it  declared  that  a  sale  of 
the  tenure  at  the  instance  of  the  landlord  against  the  recorded  tenant  was  null  and 
void  and  that  he  had  no  locus  standi  against  the  auction -purchaser  and  had  no  right 
to  impugn  the  tide  of  the  Auction -purchaser  uuder  the  sale  : — Patit  Shahu  v  Hari 
Mahanti,  I.  L.  R.,  27  Cal,  789  :  see  also  Sham  Chand  v.  Braja  Nath  21  W.  R.  94  :  12 
B.  L.  R.  484.  Where  the  plaintiffs  sued  to  recover  possession  of  their  share  of  certain 
rent-paying  lands  on  the  all^^tion  that  they  were  entitled  to  a  one-third  share  of 
lands  by  inheritance  from  the  last  recorded  tenant,  and  another  one-third  share  by 
purchase  from  one  of  his  heirs  ;  that  the  defendants  Nos.  2  and  3  were  entitled  to 
the  remaining  one-third  share  ;  that  for  some  years  they  and  the  said  defendants  had 
been  paying  rent  to  the  landlord  and  obtaining  separate  rent-receipts  ;  that  the  defend- 
ants Nos.  2  and  3,  in  collusion  with  the  landlord,  allowed  a  decree  to  be  passed 
against  them  in  respect  of  the  entire  jama,  in  execution  of  which  the  said  lands  were 
sold  and  were  purchased  by  defendant  No.  i.  The  defence  of  defendant  No.  i, 
inter  atia^  was  that,  as  the  rent-suit  brought  By  the  landlord  was  against  the  person 
who  was  the  wrAarfl^ar  or  manager  of  the /flma,  therefore  by  the  sale  in  execution 
of  the  decree  obtained  in  that  suit  the  entire /ama  passed.  It  was  ^/</ that,  as  the 
landlord  was  bound  to  recognise  the  plaintiffs  as  tenants  in  the  place  of  the  last 
recorded  tenant,  and  also  as  he  chose  to  accept  rent  from  the  plaintiffs  and  the  defend- 
ants Nos.  2  and  3  separately,  he  had  no  right  to  ignore  the  plaintiffs  and  proceed  only 
against  the  defendants  ;  Vnd  that  the  entire  Jama  did  not  pass  by  the  sale  and  the 
plaintiffs*  right  was  not  affected  thereby. — Anand  Kumar  v.  HaryDas,  I.  L.  R.  27 
Cal  545. 

Tonnre  sold  ChargOd  with  ront : — a  person  who  purchases  a  tenure  at  an 
execution  sale  must,  in  the  absence  of  any  thing  to  denote  the  contrary,  be  taken  to 
purchase  it,  charged  with  the  rent  which  is  due  in  respect  of  it  at  the  time  of  its 
purchase,  and  there  being  no  privity  between  him  and  the  judgmentdebtor,  he  cannot 
recover  from  the  latter  the  money  which  he  is  obliged  to  pay  for  the  rent  so  due  at  the 
time  of  the  purchase ;  so  where  a  plaintiff  in  execution  of  a  mortgage  decree  purchased 
the  tenure  mortgaged,  and  then  paid  the  money  due  under  a  decree  obtained  by  the 
landlord  against  the  tenure-holder  for  arrears  of  rent  for  the  period  anterior  to  the 
confirmation  of  sale,   held  that  the  plaintiff  was  not  entitled  to  recover  the  money  paid 
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by  him  for  satisfying  the  rent  decree. — Maharanee  v,  Harendra  Lai,  i  C.  W.  N. 
498. 

Oonrt  fees  on  applioation  for  refund  of  landlord's  fees:— Applications  or 

claims  for  the  refund  of  landlords'  fees  are  liable  to  court-fee,  under  both  clauses  (a) 
and  {b)  of  Article  I  of  Schedule  II  to  the  Court -fees  Act,  1870,  of  one  anna 
when  the  amount  claimed  is  less  than  Rs  50,  and  of  eight  annas  in  other  cases. 
When,  however,  the  amount  claimed  does  not  exceed  Rs.  25,  and  the  application  is 
made  within  three  months  of  the  date  of  the  deposit,  then,  under  Government  of 
India's  Notification  No.  849,  dated  the  i6th  February  1883  (published  on  page  122 
of  Part  I  of  the  Gageite  of  India  of  the  17th  idem),  no  Court-fee  is  required. 

14.  Wfien  a  permanent  tenure  is  transferred  by  sale  in 
execution  of  a  decree  for  arrears  of  rent  due  in  respect  thereof, 
the  Court  shall  send  to  the  Collector  a  notice  of  the  sale  in  the 
prescribed  form. 

The  notice  to  the  Collector  was  obviously  provided  in  view  of  the  Permanent 
Tenure  Registration  Bill  which  has  been  subsequently  dropped. 

For  notice  in  the  prescribed  form,  see  Local  Government  Rules,  Chap.  VIII, 
Schedule  I^  Appendix. 

15.  When  a  succession  to  a  permanent  tenure  takes  place, 
the  person  succeeding  shall  give  notice  of  the  succession  to  the 
Collector  in  the  prescribed  form,  and  shall  pay  to  the  Collector 
the  prescribed  fee  for  the  service  of  the  notice  on  the  landlord, 
and  the  landlord's  fee  prescribed  by  section  12,  and  the  Collec- 
tor shall  cause  the  landlord's  fee  to  be  paid  to,  and  the  notice 
to  be  served  on,  the  landlord  in  the  prescribed  manner. 

Sections  15  and  16  of  the  Bengal  Tenancy  Act  are  not  retrospective. — (Profullah 
Chunder  v.  Samiruddin,  I.  L.  R.,  22  Cal.,  337.)  * 

Sections  15  and  16  of  Hie  Bengal  Tenancy  Act  of  1885  apply  to  futni 
tenures. — Durga  Prosad  v,  Brindabun,  I.  L.  R.,  19  Cal.,  504.  But  see  s,  195 
(ff)  and  Gyanada  Kanta  v,  Brohmomayi,  I.  L.  R.,  I7  Cal.,  162.  It  is  the 
duty  of  persons  succeeding  by  inheritance  to  a  permanent  tenure  to  notify  the 
succession  and  it  is,  not  the  duty  of  the  superior  landlord  to  find  out  who  all  the 
heirs  of  deceased  tenure-holder  are.  Accordingly,  when  a  person  is  admittedly  one  of 
the  heirs  and  as  such  in  possession  and  liable  for  the  rent,  he  cannot  defeat  a  landlord's 
suit  for  rent  by  showing  that  there  are  other  heirs  equally  liable,  unless  possibly  he 
g^oes  further  and  shows  that  their  names  have  been  notified  to  the  landlord  as  successors 
of  the  original  holders  or  that  they  have  been  paying  the  rent  and  getting 
receipts  as  successors. — Khettro  Mohan  v»  Pran  Krishna,  3  C.  W.  N.,  371. 
In  a  suit  brought  by  puiniddrs  on  the  death  of  the  last  owner  for  arrears  of  rent 
which  accrued  due  before  his  death,  the  defence  of  the  dar^putnidar  was  that,  as  the 
plaintiffs  had   not  complied  with  the  terms  of  this  section,  the  suit  was  not  maintain - 
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able.  Held,  that  as  the  plaintiffs  did  not  claim  the  rent  as  the  holders  of  the  tenure, 
but  as  the  representatives  of  the  holder  or  of  their  father,  the  rent  became  an  incre- 
ment to  the  estate  of  the  father  and  therefore  the  suit  was  maintainable. — Sheriff  v. 
Jogmaya  Dasi,  I.  L.  R.,  27  Cal.,  535. 

Notice  givers  under  this  section  should  pay  the  landlord's  fees  direct  into  the 
Treasury  (Bd.  Cir.,  No.  4,  June,  1898). 

For  notice  in  the  prescribed  form,  see  Local  Government  Rules,  Chap.  VIII, 
Schedule  I,  Appendix. 

16.     A   person   becoming  entitled  to   a  permanent  tenure 

by  succession  shall  not  be   entitled  to  recover 

Bar  to  recovery  of      by   guij^   distraint   or  Other    proceeding    any 

of"succession.  "^^^^      rent   payable   to   him   as   the   holder    of  the 

tenure,   until  the   Collector  has   received  the 

notice  and  fees  referred  to  in  the  last  foregoing  section. 

See  notes  under  s.  15.  This  section  is  a  penal  one  and  ought  to  be  stricdy  cons- 
trued.—Sheriff  V.  Jogmaya,  I.  L.  R.,  27  Cal.,  535.  But  though  this  section  is  a  bar 
to  the  obtaining  of  a  decree,  it  is  no  bar  to  the  institution  of  a  suit. — Kalibur  v.  Juffcr 
Patwari,  I  C^.  W.  N.  98 :  1.  L.  R.,  24  Cal.,  241 ;  see  also  Alimuddin  v.  Heera 
Lai,  23  Cal.  87  (F.  B.).  In  a  case  where  the  plaintiff  brought  a  suit  as  reversionary 
heirs  to  their  father's  estate  after  their  mother's  death,  the  suit  was  maintainable  so 
far  as  it  related  to  the  claim  during  their  mother's  lifetime,  although  their  mother  had 
not  complied  with  the  provision  of  s.  15  of  the  Act. — Sheriff  v,  Jogmaya,  I.  L.  R., 
27  Cal.  538. 

17.  Subject  to  the  provision  of  section  88,  the  foregoing 
sections  shall  apply  to  the  transfer  of,  or  succession  to^  a  share 
in  a  permanent  tenure. 

Transfer  of  or  SUCCeftdon  to  a  share  :—Ss.  17  and  18  recognise  the  transfer 
of  a  share  of  a  holding  and  entitle  the  transferee  to  clattn  to  be  regarded  as  one  of  the 
tenants  in  respect  of  the  holding  and  therefore  the  transferee  is  entitled  to  sue  for 
possession  by  setting  aside  a  sale  in  execution  of  a  decree  to  which  he  was  not  a  party.— 
Mohesh  Chandra  v.  Sarada  Prasad,  LL.R.,  21  Cal.  433  ;  and  if  the  transfer  is  of  a  part 
only  of  the  tenure  the  transferee  and  the  original  tenant  are  jointly  liable  for  the  rent. 
— Sreemutty  Jogemaya  v,  Girindra  Nath,  4  C.  W.  N.  590.  In  respect  of  a  perma- 
nent  tenure,  an  heir  as  well  as  a  transferee,  even  though  of  a  part,  is  entitled  to 
compel  the  landlord  to  recognise  him  under  ss.  15  and  17. — Ananda  Kumar  r.  Hari 
Das,  I.  L.  R.,  27  Cal.  545  (at  p.  549). 
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CHAPTER  IV, 

Raiyats  holding  at  fixed  rates. 

Incidents   of  hoi-  18.     A  raiyat   holding  at  a  rent,  or  rate 

ding  at  fixed  rates.        ^f  rent,  fixed  in  perpetuity— 

(a)  shall  be  subject  to  the  same  provisions  with  respect  to 
the  transfer  of,  and  succession  to  his  holding  as  the 
holder  of  a  permanent  tenure,  and 

(b)  shall  not  be  ejected  by  his  landlord  except  on  the 
ground  that  he  has  broken  a  condition  consistent  with 
this  Act,  and  on  breach  of  which  he  is,  under  the 
terms  of  a  contract  .between  him  and  his  landlord,  liable 
to  be  ejected. 

BatO  flzed  in  porpetTlity : — By  the  term"  fixed  rates  of  rent  V  to  quote  the 
decision  of  Peacock,  C.  J.,  in  the  Great  Rent  Case,  *'  is  meant  not  merely  fixed  and 
definite  sums  payable  as  rent,  but  also  rates  regulated  by  certain  fixed  principles."  Such, 
for  instance,  as  a  certain  proportion  of  the  gross  or  the  net  produce  of  every  bigha,  or 
such  a  sum  of  money  as  would  give  to  the  raiyat  any  fixed  rate  of  profit  after  payment 
of  all  the  expenses  of  cultivation.  Id  cesium  est  quod  cesium  reddi  poiesi  is  a  maxim  of 
law — (Thakuranee  Dasee  v,  Bishesvar  Mookerji  B.  L.  R.  i  Sup.  Vol.,  202  ;  3  W.  R., 
(Act  X),  108.)  In  a  subsequent  case  it  was  held  by  E.  Jackson,  J.,  (whose  views  were  con- 
firmed by  the  third  Jndge  Trevor,  J.,  to  whom  the  case  went  up  for  opinion)  that  no  rate 
of  bhaoli  rent,  varying  yearly  in  amount  with  the  varying  amount  of  the  gross  produce  of 
the  land,  though  a  fixed  as  to  the  proportion  which  is  to  bear  to  such  produce,  is  a  fixed 
unchangeable  rent  of  the  nature  alluded  to  in  the  section.  Payley,  J.,  dissented,  holding 
that  "a  contract  to  pay  half  in  kind  did  not  involve  a  varying  rate,  being  as  much  a  fixed 
contract  as  if  it  were  to  pay  half  of  Rs.  100  or  any  other  sum — (Mahomed  Yakub 
Hossein  v.  Sheik  Chowdry  Wahed  Ali,  4  W.  R.,  (Act  X)r.  23;  i  Ind.  Jur.,  29.)  This 
decision  was  followed  by  the  Judges  in  another  case  —  (Thakoor  Prosad  v.  Nowab  Syud 
Mahomed  Bakar,  8  W.  R.,  170.)  The  decison  of  Trevor  and  Jackson,  J  J.,  is  however 
disapproved  of  in  Ram  Doyal  v.  Baboo  Luchmi  Narain  6  B.L.R.,  App.,  25  ;  14  W.  R. 
385.  Mr.  L.  S.  Jackson  J.,  .dissented  from  the  above  rule  and  observed :  "If  this 
ruling  is  correct,  the  Legislature  must  have  intended  that  raiyats  who  have  held  land 
upon  one  principle,  that  is  to  say,  upon  one  fixed  rate  of  division  of  the  produce 
of  their  land  with  the  landlord,  from  the  time  of  the  Permanent  Settlement,  would  be 
entitled  to  no  4>rotection  whatever,  but  would  after  these  eighty,  or  ninety  years  be 
subject  to  a  suit  for  enhancement  or  for  commutation  of  their  rent  at  such  money 
rates  as  the  landlord  might  be  enabled  to  prove.  I  cannot  believe  that  the  Legislature 
could  have  intended  any  such   injustice  to   raiyats  in  those  parts  of  the  country  where 
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the  bhaoli  system  is  prevalent,  as  it  is  in  many  parts  of  Behar.  In  these  parts  of  the  country, 
there  being  no  such  thing  as  a  rate  of  rent  in  money,  raiyats  holding  from  the  time  of 
the  Permanent  Settlement  would  have  no  protection  whatever,  unless  the  Legislature 
meant  to  include  under  the  words  'rate  of  rent*  the  mode  or  principle  of  Mao/»  payment.  " 
The  weight  of  authority  seems  to  be  in  favour  of  the  view  adopted  by  the  Chief  Justice 
and  Mr.  Justice  Baylcy.  Act  XI  of  1859,  section  37,  when  speaking  of  raiyats  who  cannot 
be  ejected  by  an  auction -purchaser,  places  in  the  same  category  those  who  have  a  right 
of  occupancy  at  a  fixed  rent  and  those  who  hold  at  rates  assessable  according  to  fixed 
rules.  And  in  another  case  it  was  held  that  an  arrangement  by  which  a  certain  rent  in 
cash  is  to  be  paid  in  lieu  of  rent  in  kind,  does  not  show  a  variation  in  the  rate  of  rent,  but 
is  tantamount  to  saying  that  the  money  rate  represents  and  is  eqinivalent  to  what  was 
before  paid  in  another  way. — (Miturjeet  v,  Toondan,  3  B.  L.  R.,  App  ,  88  ;  12  W.  R., 
14.)  So  Mookerji,  J.,  observed:  *'  The  rent  in  money  is  a  rent  fixed  on  a  certain 
proportion  of  the  value  of  the  actual  produce  of  the  land.  But  in  cases  where  the 
zemindars  could  not  come  to  any  clear  understanding  as  to  the  money  value  of  the  pro- 
duce, they  allow  the  rent  to  be  paid  by  a  division  of  the  produce  itself.  In  both  cases 
the  man  who  pays  the  rent  is  a  raiyat."  *  *  *.  I  am  not  also  prepared  to  hold  that  a 
raiyat  who  has  since  the  Permanent  Settlement  paid  a  certain  fixed  proportion  of  the 
produce  of  the  land  to  the  zemindar  cannot  say  that  his  tenure  is  a  holding  in  perpetuity 
at  a  fixed  rent.— (Jutto  Moar  r.  M usst.  Basmati  Koer,  15  W.  R.,  479.)  So  it  has  been 
held  in  the  Allahabad  High  Court  that  a  rent  in  kind  (bhaoli)^  which,  though  it  varies 
yeariy  in  amount  with  the  varying  amount  of  fhe  yearly  produce,  is  fixed  as  to  the 
proportion  it  is  to  bear  to  such  produce,  is  a  fixed  rent  within  the  meaning  of  Act  X  of 
1859,  s.  3  (corresponding  with  Act  XVIII  of  1873,  s.  5).  A  tenant,  therefore,  in  a 
-^  permanently  settled  district,  holding  his  land  at  such  a  rent,  is  entitled  to  claim  the 
presumption  of  law  declared  in  Act  X  of  1859,  s.  4  (corresponding  with  Act  XVIII  of 
1873,  s.  6),  if  he  proves  that,  for  a  period  of  twenty  years  next  before  the  commen- 
cement of  the  suit  to  enhance  his  rent,  he  has  paid  the  same  proportion  to  the  produce 
of  his  holding-  (F.  B.)  I.  L.  R.,  i  All.,  301. 

See  also  s.  50  this  Act,  and  ss.  3  and  4  of  Act  VIII  of  1869  B.  C.  The  words  '  in 
perpetuity'  are  very  important,  because  the  benefits  of  this  section  are  not  available  by 
a  raiyat  whose  rent  has  btoi  fixed  for  a  term.  The  presumption,  according  to  s.  50  will 
not  convert  an  occupancy  raiyat  into  a  raiyat  at  Bxed  rate. — ^Bansi  Das  v.  Jugdip,  24  Gal, 
152. 

There  is  no  provision  for  creating  a  fixed  raiyat  by  contract.  But  a  landlord  can 
certainly  by  agreement  fix  the  rent  of  his  raiyat,  as  such  a  measure  is  conducive  to  the 
interests  of  the  peasantry  and  not  inconsistent  with  the  object  of  the  Act.  Where  the 
period  of  the  tenure  is  not  fixed  but  the  rent,  the  intention  of  parties  should  be  gathered 
as  to  whether  the  rent  was  meant  to  be  fixed  in  perpetuity,  because  this  provision  is 
based  upon  the  assumption  that  where  a  landlord  fixes  a  rent  in  perpetuity,  be  means 
the  tenure  to  be  perpetual  too. 

TrftQSfor  and  SOOCOfiUdon* — The  heritability  of  a  permanent  tenure  goes  by  its 
definition  s.  3  (8),  and  that  of  an  occupancy  holding  by  s.  26,  but  a  raiyat  at  a  fixed 
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rate  will  be  gfoverneci  by  the  provisions  with  respect  to  succession  to  a  tenure  (s.  11). 
No  doubt  a  nice  distinction  may  be  drawn  between  the  '  definition  '  and  the  *  provision  * 
of  a  permanent  tenure,  but  the  ultimate  result  of  both  is  that  a  permanent  tenure  is 
heritable,  and  therefore  under  s.  18  a  raiyati  at  a  6xed  rate  is  also  heritable. 

This  section  does  not  make  all  the  incidents  of  a  permanent  tenure  applicable  to 
a  raiyati  holding  at  fixed  rates,  but  makes  only  the  provisions  with  respect  to  transfer 
and  succession  applicable : — Nilmony  v,  Mothura  Nath,  4  C.  W.  N.  clix  (159,  notes). 

The  crops  of  the  nuyat  at  fixed  rates,  can  be  distrained  but  those  of  a  tenure-holder 
cannotbe— &  121,  ^05^«  Seess.  11 — 17  and  notes.  The  fixed  raiyat  cannot  transfer 
his  holding  except  by  a  roistered  instrument  and  shall  have  to  deposit  the  landlord's 
fee  and  give  notice  to  the  Collector  on  occasions  of  transfer  or  succession  (ss.  12  to  17). 
In  this  respect  he* will  be  in  ^  different  position  from  the  occupancy-raiyat  (see  d. 
(fl)  of  sub-section  3  of  s.  178,  and  notes  (a)  and  (r)  and  (d)  of  s.  12).  His  tenure  is, 
however,  transferable  ipso  facto  (s.  11).  *     ^ 

^OCtX&Onti — Se^  s.  10  and  notes ;  and  compare  ss.  23  an^  25. 
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CHAPTER  V. 

OCCUPANCY-RAIYATS, 
Generak 

19.     Every  raiyat  who  immediately   before  the   commence- 

Continuance  of  exist-    ment  of  this  Act  has,  by  the   operation  of  any 

ing  occupancy-rights,    enactment,  by  custom    or  otherwise,  a  right  of 

occupancy  in  any  land  shall,  when  this  Act  comes  mto  force,  have 

a  right  of  occupancy  in  that  land. 

This  section  is  retrospective  in  its  operation  ;  so  that  raiyats  who  had  cultivated  or 
held  land  for  twelve  years  before  the  passing  of  this  Act  became  pccupancy-raiyats 
as  soon  as  it  came  into  force.  Such  was  also  the  occupancy- raiyat  under  s.  6  of  Act 
X  of  1859.— (Thakuranee  Dasse  v.  Bisheshur  Mukerji,  B.  L.  R.  i  Sup.  Vol.,  202  ; 
3  W.  R.  (Act  X),  29.)  It  also  substantially  restores  the  old  law.  Act  X  of  1859, 
while  creating  a  statutory  right  of  occupancy  for  every  raiyat  who  had  cultivated  or 
held  land  for  twelve  years,  did  not  expressly  destroy  or  interfere  with  any  similar 
right  created  by  custom,  contract,  grant,  prescription  or  otherwise. — See  B.  L.  R.,  F. 
B.,  326.  The  object  of  Act  X  of  1859  was  to  re-enact  the  provisions  of  existing  laws 
relative  to  the  rights  of  raiyat  and  not  in  any  way  to  destroy  those  rights.  If,  therefore, 
the  plaintiff  h&d  gorabundi  tenure  existing  before  the  enactment  of  Act  X  (and  it  had 
been  found  that  the  plaintiff's  gorabundi  tenure  had  been  recognized  in  a  long  series 
of  decisions  commencing  from  the  year  1846),  the  enactment  of  the  Act  in  no  way 
deprived  him  oi  his  rights  in  that  tenure.— (Rajah  Lilanunda  Bahadur  v.  Nirput 
Mahaton,  17  W.  Rj|,  306,)  See  notes  under  s.  20  post. 

Where  a  right  of  occupancy  had  been  acquired  under  the  old  Tenancy  Act  (VIII  of 
.    1869)  iHiich  is  repealed  by  the    Bengal  Tenancy  Act  ^VlII  of 
tl^*^^d  ActT^°*  J  885),   held  that,   apart  from   the  provisions  of  s.  19  of  the 

latter  Act,  such  right  of  occupancy  was  not  forfeited  by  the 
repeal,  there  being  nothing  in  the  new  enactment  to  deprive  any  person  of  a  statutory 
right  which  had  been  actually  acquired.  Semble, — The  definition  of  *'ryot"  in  the 
Bengal  Tenancy  Act  (Act  VIII  of  1885)  is  not  exhaustive,  and  there  is  nothing  in  that 
definition  which  would  exclude  a  person  who  had  taken  land  for  horticultural  purposes. 
—  (Hurry  Ram  v.  Nursingh  Lai, I.  L.  R.,  21  Cal.,  129.) 

This  section  and  the  following  section  [apply  to   suits 

Pending' iuit.  pending  at  the  time  this   Act  came  into  force. — ^Jogesur  tr. 

Aisani,  I.  L.  R.,  14  Cal.  553,  followed  in  Parbati  Churan  v. 

Komoruddin,  I.  L.  R,,  14  Cal.  556  (note  i).    See  also  Tupsee  v.  Ramesurum,  I.  L.  R., 

15  Cal.  376,  F.  B. 
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2O.  (i)  Every  person  who  for  a  period  of  twelve  years, 
whether  wholly  or  partly  before   or  after   the 

''s^ed'raiyat!''  Commencement  of  this  Act,  has  continuously 
held  as  a  raiyat   land   situate  in   any   village, 

whether  under  a   lease   or   otherwise,  shall  be  deemed  to  have 

become,  on  the  expiration  of  that   period,   a  jsettled   raiyat    of 

that  village. 

(2)  A  person  shall  be  deemed,  for  the  purposes  of  this 
section,  to  have  continuously  held  land  in  a  village  notwith- 
standing that  the  particular  land  held  by  him  has  been  different 

at  different  times. 

• 

(3)  A  person  shall  be  deemed,  for  the  purposes  of  this 
section,  to  have  .held  as  a  raiyat  any  land  held  as  a  raiyat  by 
a  person  whose  heir  he  is. 

(4)  Land  held  by  two  or  more  co-sharers  as  a  raiyati 
holding  shall  be  deemed,  for  the  purposes  of  this  section,  to 
have  been  held  as  a  raiyat  by  each  such  co-sharer. 

(5)  A  person  shall  continue  to  be  a  settled  raiyat  of  a 
village  as  long  as  he  holds  any  land  as  a  raiyat  in  that  village 
and  for  one  year  thereafter. 

(6)  If  a  raiyat  recovers  possession  of  land  under  section 
87,  he  shall  be  deemed  to  have  continued  to  be  a  settled  raiyat 
notwithstanding  his  having  been  out  of  possession  more  than  a 
year. 

(7)  If,  in  any  proceeding  under  this  Act,  it  is  proved  or 
admitted  that  a  person  holds  any  land  as  a  raiyat,  it  shall,  as 
between  him  and  the  landlord  under  whom  he  holds  the  land,  be 
presumed,  for  the  purposes  of  this  section,  until  the  contrary  is 
proved  or  admitted,  that  he  has  for  twelve  years  continuously 
held  that  land  or  some  part  of  it  as  a  raiyat. 

Section  6  of  Act   VIII   of   1869  ran  asfottows:     '*  Every  raiyat  who  shall  I  have 
(has — Act  X  of  1859  section  6)  cultivated  or  held  land  for 
The  old  Actt.  a  period  of  twelve  years  shall  have  (has — Act  X  of  1859,  sec- 

tion 6)  a  right  of  occupancy  in  the  land  so  cultivated  or  held 
by  him,  whether  it  be  held  under  potta  or  not,  so  long  as  he  pays  the  rent  payable 
on  account  of  the  same ;  but  this  rule  does   not  apply  to  Khamar  Neej-jote  or  Seer 
land  belonging  to  the  proprietor  of  the  estate  or  tenure  and  let  by  him  on  lease  for  a  term 
12 
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or  year  by  year,  nor  (as  respects  the  actual  cultivator)  to  lands  sub- let  for  a  term,  or 
year  by  year,  by  a  raiyat  having  a  right  of  occupancy.  l*he  holding  of  the  father  or 
other  person  from  whom  a  raiyat  inherits,  shall  be  deemed  to  be  the  holding  of  the 
raiyat  within  the  meaning  of  this  section.'* 

This  section  should  be  read  with  ds.  (2)  and  (3)  of  s.  •>  as  well  as  Chaps.  XI  and 
XV  of  the  Act.  The  old  Acts  had  "  every  raiyat  who  shall  have  (or  has — Act  X  of 
1859)  cultivated  or  held."  Under  the  old  law  the  term  raiyat  was  not  defined.  The 
present  Act  defines  it  in  els.  (2)  and  (3)  of  s.  5.  Reading,  therefore,  this  section  with 
the  definition  of  "raiyat"  it  would  seem  that  two  things  are  primarily  necessary  to 
constitute  a  settled  raiyat.  He  must  (i)  be  a  raiyat  and  not  a  trespasser  or  middle- 
man (tenure-holder)  or  even  an  under- raiyat ;  (2)  he  must  hold  for  the  ffurposes 
of  cultivation.  This  section  would  therefore  apply  merely  to  raiyats  who  pay  rent 
for  the  land  they  hold  and  cultivate  ;  and  where  a  person  by  his  own  confession  does 
not  fall  within  tbe  category  of  a  raiyat,  he  cannot  claim  to  be  a  settled  raiyat.    Thus 

occupation    bj'  a  trespasser  could  not  confer  a  right  under  this 
TrespasMr.  Act,   and  could   not  be  taken   into  account   in  considering^ 

whether  a  person  had  occupied  as  a  raiyat  for  twelve  years, 
— <Sheik  Peer  Box  v.  Sheik  Meeah  Jan,  W  R..  Sp.,  F.  B.,  146 ;  Gholam  Hyder 
V,  Poomo  Chunder,  3  W.  R.,  Act  X,  147 ;  Ghareeb  Mundle  v,  Bhubon  Muhon,  2 
W.  R.,  Act  X,  85.)  In  Sreemuty  Uma  Sundari  v.  Kishori  Mohun,  8  W.  R..  238, 
the  zeminder  obtained  a  decree  against  a  raiyat  for  assessment  on  the  ground  that 
the  raiyat  held  under  an  invalid  lakhcraj,  but  instead  of  assessing  turned  the  raiyat  out  of 
possession  ;  it  was  held  that  suit  by  the  raiyat  for  recovery  of  land  on  the  ground  of  anterior 
possession  is  not  sustainable,  and  the  raiyat  must  prove  his  title  as  against  the  zeminder, 
his  anterior  possession  under  the  invalid  lakheraj ,  the  decision  as  to  which  he  did  not  sue 
to  set  aside  within  proper  time,  being  the  possession  of  a  mere  trespasser  and  not  that  of 
an  occupancy- raiyat.  A  party  who  has  been  in  the  occupancy  of  land  without  pay- 
ing any  rent  is  not  entitled  to  the  protection  of  Act  VIII  (B.  C.)  of  1869,  s.  6  and  s. 
22,  even  on  the  ground  of  a  right  to  hold  the  land  rent-free.— (K«Iee  Krishna  tr. 
Shashani  Dassi.  24  W.  R.,  52.)  In  Ishan  Chunder  v.  Hurish  Chunder,  18  W.  R., 
19  ;  10  B.  L.  R.,  App.  5,  plaintiff  having  in  a  former  suit  obtained  a  declaration  that 
certain  land  was  his  njAl  land  and  not  defendant's  lakheraj,  brought  a  suit  for  khas 
possession  ;  it  was  held  that  the  defendant's  holding  either  as  a  korfadar  (sub-lessee) 
or  as  a  trespasser  gave  him  no  right  of  occupancy  under  s.  6,  Act  X  of  1859,  ^^^ 
that  his  erection  of  a  mud-house  on  the  land  and  dwelling  there  for  nK>re  than  twelve 
years  afforded  no  presumption  of  acquiescence  on  the  part  of  the  plaintiff .  Mere 
possession,  however,  of  a  permissive  character  anpl  without  any  right  cannot 
confer  a  right  of  occupancy.— (Meherali  Khan  v.  Ramrutun,  21  W.  R.,  400 ;  Addoyta 
Churan  v.  Peter  Dass,  17  W.  R.,  383  ;  Kabeel  Shaha  v.  Radha  Kishen,  i6  W.  R., 
146.)  A  raiyat  who  secretly  possesses  himseH  of  land  and  pays  no  rent  for  it  has 
no  right  of  occupancy  in  that  land.--(Ghareeb  Mundle  v.  Bhoobun  Mohun,  2  W.  R:, 
Act  X,  86 ;  Gholam  Hyder  v,  Poomo  Chunder,  3  W.  R.,  Act  X,  147.)  Possession 
obtained  and   continued   by  fraud   is   not   possession   within     the   meaning    of    this 
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section. — (Bhoobunjoy  Acharjee  v.  Ram  Narain,  9  W.  R.,  449) ;  and  mere  possession 
in  the  capacity  of  servant  does  not  create  the  ri|2^ht. — (Wooma  Moye  v.  Bokoo  Behara, 
13  W.  R.,  333.)  In  Hurro  Gobindo  v,  Ramrutun,  I.  L.  R.,  4  Cal.,  67,  Garth,  C.  J.» 
observed :  '*  We  are  very  much  disposed  to  think  that  if  the  defendants  held  by  a 
service  tenure  they  could  not  acquire  a  right  of  occupancy  ;  however,  it  is  not  necessary 

to  decide  that  point  on   this  occasion."     In  the  same  way  a 
tenurehoiSlr. **'  person   occupying  merely  as  the  assignee  of  the  zemindar  and 

cultivating  because  of  the  opportunity  thus  afforded,  cannot 
claim  the  benefit  of  this  section.— (Wooma  Nath  v.  Kundun  Tewari,  19  W.  R.,  177.) 
A  possession  which  amounts  simply  to  a  mostagiri  right  to  collect  rents  from  raiyats 
is  not  such  a  possession  as  confers  a  right  of  occupancy. — (Lala  Ishur  v.  Bhola 
Chowdiy,  17  W.  R*,  242.)  The  cultivation  under  the  capacity  of  a  ticcadar  would 
not  give  him  a  right  of  occupancy. —  (Ram  Surun  v.  Veryag  Mahata,  25  W.  R.,  554  j . 
Thomas  Savi  v,  Punchanun  Roy,  25  W.  R.,  502 ;  compare  Mukundalal  Doobe  v. 
Crowdy,  17  W.  R.,  274.)  Persons  who  do  not  hold  land  as  raiyats  or  in  any  other 
sense  than  as  middlemen  receiving  rent  from  the  actual  cultivators  are  not  within  the 
purview  of  this  section. — (Gopee  Mohun  v.  Sheeb  Chunder,  i  W.  R.,  68 ;  Hurish 
Chunder  v.  Alexander,  Marsh.,  479.)  Right  of  occupancy  could  not  be  acquired  by 
a  tenant  holding  under  a  zeripeshgi  constituting  a  security  for  money  advanced. — 
Bengal  Indigo  Co.  r.  Raghubur,  I.  L.  R.,  24  Cal.  272.    An   under-raiyat  who  is  not 

a  raiyat  under  s.  4  and  cl.  (3)  of  s.  5  cannot  be  a  settled  raiyat. 
Under-raiyat.  — (Ketul    Gain    %r.    Nadur,    6    W.  R.,  168 ;    Moulavi  Abdul 

Jubbur  V  Kalee  Charan,  7  W.  R.,  8x  ;  Haran  Chunder  v. 
Mookta  Sundari,.!  B.  L.  R.,  A.  C,  81  ;  10  W.  R.,  113  ;  Nil  Kumul  v.  Danesh  Sheik, 
15  W.  R.,  469;  Unnopuma  V.  Radha  Mohun.  19  W.  R.,  95  ;  Gilmorev.  Surbessuri, 
W.  R.,  Sp.,  Act  X,  72  ;  Hurreehur  v.  Jadu  Nath,  7  W.  R.,  114 ;  Ishan  Chunder  v. 
Hurish  Chunder,  18  W.  R.,  19;  Kalee  Kisto  v.  Ram  Churan,  9  W.  R.,  344.) 
The  new  section  seems  to  go  far  beyond  the  old  law ;  no  person  who  is  an 
under-raiyat,  ^ven  if  he  be  holding  under  an  occupancy-raiyat,  or  a  raiyat 
at  fixed  rates,  can  be  now  a  settled  raiyat.  This  is  virtually  over-riding  the 
decision  of  Ramdhun  Khan  v.  Haradhun,  12  W.  R.  404.  In  that  case 
Markby,  J.,  observed  :  *'  Section  6  does  not  exclude  from  tlje  acquisition  of  the  right 
of  occupancy  those  persons  who  hold  from  raiyats,  but  only  those  persons  who  hold 
from  raiyats  themselves  having  no  right  of  occupancy."  The  new  law,  however,  does 
not  admit  an  under-raiyat  to  be  a  raiyat  at  all,  and  ss.  20  and  21  purport  to  confer 
fixity  of  tenure  upon  raiyats  and  iiot  under- raiyats. 

It  follows  from  the  definition  of  'raiyat'   that  the  land  must  be  used  for  agricultural 

purposes,  otherwise  no   right  of  occupancy  is  acquired.     Thus 
of  CoitivaUon!*****  '^  ^^  ^^^  '^^'  ^  tenant  who  had  obtained  a  plot  of  ground  for 

building  a  house  obtained  no  right  of  occupancy  in  the  land. 
"  The  occupation,  "  said  Phear,  J.,  **  intended  to  be  protected  by  this  section  (section 
6,  Act  X),  is  occupation  of  land  considered  as  the  subject  of  agricultural  or  horticul- 
tural cultivation  and  used  for  the  purposes  incidental  thereto,  such  as  f©r  the  site  of 
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the  homestead  the  raiyat  or  mail's  dwelling-house  and  so  on.  I  do  not  think  that  it 
includes  occupation,  the  main  object  of  which  is  the  dwelling-house  itself,  and  where 
the  cultivation  of  the  soil,  if  any  there  be,  is  entirely  subordinate  to  that.  I  had  occasion 
in  the  case  of  Khellut  Chunder  r.  Amirto,  reported  in  the  first  volume  of  the  Indian 
Jurist,  New  Series,  426,  to  consider  the  matter  very  fully,  and  I  see  no  reason  now  to 
alter  the  opinion  which  I  then  expressed" — (Kalee  Kishen  v,  Sreemati  Janki,  8  W.  R., 
250.)  Similarly  no  right  of  occupancy  is  acquired  in  land*  used  for  the  erection  of  a 
school  or  a  church — (Ranee  Shomomayi  ^.  Blumhardt,  9  W.  R.,  552.)  In  Koylash 
Chunder  v.  Heeralal,  10  W.  R.,  403,  the  High  Court  found  that  the  land  which  was 
originally  taken  for  horticultural  cultivation  being  large  in  quantity  (60  be^has  15 
cottas)  cannot  now  be  considered  as  entirely  subordinate  to  th^  house  which  was 
erected  on  it,  and  that  therefore  Act  X  will  apply.  But  where  a  tenant  who  was  a 
breeder  of  horses,  had  occupied  land  for  .grazing,  it  was  held  that  he  acquired  a  right 
of  occupancy  in  it — (Fitzpatrick  v.  Wallace,  11  W.  R.,  231.)  This  will  now  follow  from 
the  explanation  of  clause  2  of  section  5  which  defines  a  raiyat.  That  explanation  runs 
to  the  following  effect:  "  Where  the  tenant  of  a  land  has  the  right  to  bring  it  under 
cultivation,  he  shall  be  deemed  to  have  acquired  a  right  to  hold  it  for  the  purpose  of 
cultivation,  notwithstanding  that  he  uses  it  for  the  purpose  of  gathering  the  produce 
of  it  or  of  grazing  cattle  on  it.  "  So  that  a  raiyat  will  now  acquire  a  right  of  occupancy 
in  a  threshing  field  or  pasture.  Act  X  was  not  intended  to  apply  to  any  land,  except 
4and  of  which  the  main  object  was  cultivation —(Ramdhan  v,  Haradhan,  12  W.  R.» 
404).  In  the  matter  of  Bromo  Moyee  Bewa,  petitioner,  14  W.  R.,  252,  the  Judges 
differed  in  opinion  ;  "I  have  frequently  held,"  observed  Jackson,  J.,  "that  the  provisions 
of  Act  X  of  1859  did  not  apply  to  suits  of  that  description,  the  land  being  occupied 
for  the  purposes  of  building,  and  not  agriculturally  or  in  the  neighbourhood  of  lands 
occupied  agriculturally."  '*  I  see  nothing  in  the  Act,  "  said  Mitter,  J.,  "  to  justify  any 
distinction  between  suits  for  arrears  of  rent  on  account  of  land  used  for  agricultural 
pmrposes,  and  suits  for  arrears  of  rent  on  account  of  land  used  for  other  purposes." 
L.  S.  Jackson,  J.'  s  opinion  prevailed.  Compare  Madun  Mohan  v.  Stalkart,  17  W.  R., 
Homestead  ^^ '  Kalee   Mohan  r.   Kalee  Kristo,  11  W.  R.,  183;  Church 

V.  Ram  Toonoo,  1 1  W.  R.,  547  ;  Rani  Doorga  v,  Bibi  Omed- 
unnessa,  17  W.  R.,  151.  ^er  contra  it  has  been  held  that  a  suit  could  be  brought  under 
Act  X  for  arrears  of  rent  due  on  account  of  land  used  for  building  purposes — (Braja 
Nath  V.  Gopee  Nath,  17  W.  R.,  183  ;  Watson  v.  Gobindo  Chundra  Sp.  W.  R.,  (Act 
X),  46;  Sheik  Nasirali  v.  Sadutali,  Id.,  102  ;  Bipro  Das  v.  Wollen,  i  W.  R.,  223  ; 
Tarini  Prosad?;.  Bengal  I.  Company,  2  W.  R.,  (Act  X),  9 ;  Mathoora  Nath  v.  Campbell 
15  W.  R.,  463.  The  whole  question  was,  however,  settled  by  the  Full  Bench 
decision  in  Ranee  Durga  Sundari  v,  Bibi  Omedunnessa,  18  W.  R.,  235.  The  new  Act 
has  adopted  the  view  of  the  Full  Bench  decision,  and  has  taken  particular  care  to 
•  lay  down  that  a  settled  raiyat  must  be  a  cultivator,  and  must  hold  his  land  for  the 
purpose  of  cultivation.  The  right  of  occupancy  acquired  by  a  cultivator  under  Act  X 
of  1859,  or  Act  VIII  (B.  C.)  of  1869,  is,  however,  as  applicable  to  that  portion  of  the 
land    which    is    used    for  habitation  as    for    that    portion  which    is  cultivated.     In 
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Mohesh  Chunder  v,  Bisho  Nath  Doss,  24  W.R.,  402,  Markby,  J.  observed  :  "  I  do  not 
think  it  necessary  to  go  through  all  the  cases  which  have  been  referred  to,  but  I  think 
it  desirable  to  refer  to  what  I  believe  is  the  earliest  case  upon  the  subject,  namely,  the 
decision  in  8  Weekly  Reporter,  p.  250.  There  the  land  in  respect  of  which  the  right  of 
occupancy  was  claimed  was  a  piece  of  land  let  to  a  widow  for  the  construction  of  a 
basha-bari.  Mr,  Justice  Phear  was  of  opinion  that  Act  X  of  1859  was  not  applicable  to 
land  let  for  such  a  purpose.  In  that  judgment,  Mr.  Justice  Bayley  concurred ;  but  he  is 
particularly  careful  to  point  out  that  that  decision  would  not  apply  to  bastoo  lands  such 
as  might  be  met  with  in  an  ordinary  cultivator's  holding,  thereby  clearly  showing  that, 
in  the  opinion  of  Mr.  Justice  Bayley,  bastoo  lands  in  an  ordinary  cultivator's  holding 
would  be  the  subject  of  provisions  of  Act  X  of  1859,  and  now  of  Act  VIII  of  1869  (B.  C). 
I  am  not  aware  that  that  opinion  has  been  dissented  from  in  any  other  case.  It  certainly 
wgold  be  a  matter,  I  think,  of  some  surprise  if  a  raiyat  with  an  ordinary  holding,  and 
having  built  hisliouse  upon  a  portion  of  it,  were  to  find  that,  although  he  had  a  right 
of  occupancy  as  to  the  culturable  land,  he  had  not  a  right  of  occupancy  as  to  the  rest. 
Both  the  Courts  below  have  held  that  the  land  occupied  for  dwelling  purposes  by  the 
cultivator  is  protected  in  the  same  way  as  the  remainder  of  the  tenure,  and  I  think  in 
so  deciding  those  Courts  have  acted  entirely  in  accordance  with  the  law.  "  This  view 
it  seems  will  obtain  under  the  new  Act,  because  though  the  definition  of  'raiyat'  does 
not  save  his  habitation,  sub-clause  (f)  of  clause  (2)  of  section  76  makes  the  erection  of 
a  dwelling-house  by  the  raiyat  to  be  an  improvement.  Indeed  it  appears  to  me  that 
ss.  20  and  21  should  be  read  with  ss.  76  and  77  and  79  of  the  Act,  so  that  the  improve- 
ments mentioned  in  ss.  76  and  79  would  be  no  bar  to  the  retention^or  acquisition  of  the 
status  of  a  setded  or  occupancy-raiyat.  Where  the  rent  for  bastoo  land  was  paid  by 
the  raiyats  to  their  landlords  separately  from  the  rent  paid  for  the  cultivated  lands,  but 
the  tenure  of  the  bastoo  lands  was  a  raiyatwar  tenure,  it  was  held  that,  as  a  matter  of 
law,  the  distinction  in  the  mode  of  paying  rent  did  not  exclude  those  lands  from  the 
operation  of  Act  X  of  1859  or  Act  VIII  (B.  C.)  of  1869— W.  S.  N.  Pogose  v,  Rajoo 
Dhoopee,  22  W.  R.,  511,  per  Markby,  J.  Similariy  it  has  been  held  that  bastoo 
land  upon  which  the  raiyat's  house  is  built,  does  not  fall  within  the  defini- 
tion of  land  for  building  purposes.— (Naimadha  Jowardar  v,  Scott  Moncrieff, 
3  B.  L,  R.,  A.  C,  283;  12  W.  R.,  140.)  A  landlord  who  ajlo^^'s  his  tenant  to  invest 
capital  in  erecting  buildings  on  land  let  for  cultivation,  and  raises  no  objection 
for  a  considerable  number  of  years,  will  not  be  allowed  to  disturb  the  holding. 
The  fact  of  the  building  having  been  allowed  to  remain  is  primd  facie  proof  that 
the  land  was  let  for  building  purposes — Brojo  Nath  Chowdry  v.  Steuart,  8  B.  L.  R., 
App.,  51  ;  16  W.  R.,  216.  A  raiyat  who  relies  upon  a  right  of  occupancy  must  be 
taken  as  admitting  that  the  letting  was  of  such  a  character  as  is  contemplated  by  Act 
VIII  of  1869  (B.C.)  which  applies  only  to  agricultural  holdings.  Where  land  was 
let  on  the  understanding  that  it  was  to  be  used  for  cultivation,  the  fact  that  the  raiyat 
has  acquired  a  right  of  occupancy  does  not  alter  any  of  the  terms  of  the  letting,  ex- 
cept the  conditions  (if  any)  fixing  a  term  for  the  tenancy.  The  statutory  right  of 
occupancy  cannot  be  extended  so  as  to  make  it  include  complete  dominion  over  the 
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land  subject  only  to  the  payment  of  a  rent  liable  to  be  enhanced  on  certain  conditions. 
The  landlord  is  still  entitled  to  insist  that  the  land  shall  be  used  for  the  purposes  for 
which  it  was  granted  -,  and  although  a  liberal  construction  may  be  adopted,  it  cannot 
extend  to  a  complete  change  in  the  mode  of  enjoyment — (Baboo  Lai  Sahoo  v,  Deo^ 
narain  Singh,  i  C.  L.  R  ,  294;  L  L.  R.,  3  Cal.,  781).  This  case  was  distinguished 
in  Prosunno  Kumar  v.  Jugunnath  Bysak,  10  C.  L.  R.,  25,  and  it  was  held  that  where 
land  has,  with  the  consent  of  the  landlord,  ceased  to  be  agricultural,  and  the  tenant 
has  since  built  a  homestead,  or  used  part  of  it  for  tanks  or  gardens,  the  nature  of  the 
tenure  is  not  thereby  changed,  nor  is  the  tenant  thereby  deprived  of  any  right  of  occu- 
pancy which  he  might  have  acquired.  See  cases  cited  post  under  the  heading  of  Land 
situate  in  the  village. 

An   indigo  concern  or  firm  has  no  corporate  or  legal  existence^  so  far  as  the  ques- 
tion of  a  right  of  occupancy  is  concerned,   which  can  only  be 
Firm  or  capitaiitfU.  recognixed  in   particular  individuals. — (CannSin    v,    Koylash 

Chunder,  25  W.  R.,  117  ;  Rai  Kumal  Dasi  v.  J.  VV.  Laidley 
£.  L.  R.,  4  Cal.,  957.)  Jackson,  J.,  observed  in  this  case  :  "  It  appears  to  me  that 
in  point  of  fact  to  apply  the  terms  of  section  6  to  a  holding  such  as  the  present  would 
be  to  extend  the  meaning  of  s.  6  to  a  most  inordinate  and  dangerous  degree.  It  is 
no  doubt  the  case  that,  when  a  raiyat  holds  land  which  he  may  cultivate,  the  circums- 
tance that  he  has  sub-let  that  land  to  an  under-tenant  does  not  deprive  him  of  the 
right  of  occupancy,  or  prevent  such  a  right  growing  up.  But  the  case  is  altogether 
different  when  the  tenure  is  of  such  a  nature  that  it  could  not  be  within  the  means  of 
occupancy  or  culti^ion  of  a  particular  raiyat,  and  here  the  fact  is  that  there  is  no 
particular  individual  raiyat.  Here  is  an  association  of  persons  constituting  a  firm  who 
have  a  large  capital,  and  who  devote  their  energy  to  the  improvement  of  the  soil  for 
the  benefit  of  the  country  and  also  for  their  own  benefit,  and  in  respect  of  such  a  body, 
there  is  also  an  authority  directly  bearing  on  the  case.  In  the  case  of  Cannan  v. 
Koylash  Chunder,  25  W.  R.,  117,  decided  by  Mr.  Justice  Macpherson  and  my 
brother  Morris,  it  was  expressly  held  that  the  Agra  Bank,  as  the  representative  of  an 
indigo-concem  or  firm,  could  not  be  regarded  as  entitled  to  plead  a  right  of  occupan- 
cy. They  said, — 'an  indigo  concern  or  firm  has  no  corporate  or  legal  existence 
which  we  can  recognize^  in  a  suit  like  this.  So  far  as  the  question  of  a  right  of  occu- 
pancy is  concerned,  all  that  we  can  look  at  is  occupancy  by  particular  individuals ; 
and  as  far  as  such  occupation  of  this  land  goes,  the  present  appeal  fails.'  In  those 
observations  we  concur,  and  it  would  be  impossible,  we  think,  to  hold  that  a  firm  or 
partnership  could  take  the  grant  of  land  and  by  arrangement  among  themselves, 
continuing  for  a  series  of  years  by  changes  in  the  partnership,  hand  over  the  land 
from  one  person  to  another  under  the  guise  of  a  right  of  occupancy.  What  the  firm  of 
Robert  Watson  &  Co.  took  from  the  zemindars  in  this  case  was  not  a  raiyat's  tenure  for 
the  purpose  of  ordinary  agricultural  use.  It  was  a  tract  of  land  amounting  to  an  estate  to 
be  worked  by  them  by  m^ns  of  capital  for  the  purpose  of  carrying  out  a  particular 
speculation.  It  appears,  to  me  that  neither  the  terms  of  Act  X  of  1859,  nor  of  Bengal  Act 
VIII  of  1869,  contemplate  the  right  of  occupancy  growing  up  in  such  a  case  as  this." 
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In  a  recent  case  Mr.  Justice  Field  would  not  follow  the  decision  of  Cannan  Vf 
Koylash  Chunder,  25  W.  R.,  117,  or  of  Rai  Kumal  Dasi  v,  Laidley,  I.  L.  R.,  4  Cal„ 
957.  With  reference  to  the  first  he  said,  "the  report  does  not  show  the  particular 
facts  of  the  case  with  reference  to  which  these  observations  of  the  learned  Judge  were 
made.  We  do  not  know  who  were  the  persons  who  constituted  the  indigo  concern 
or  finp,  or  whether  their  names  were  upon -the  record,  or  whether  there  was  any  evi- 
dence to  show  that  these  persons  had  held  for  12  years  after  they  had  obtained  posses- 
sion." With  reference  to  the  second  case  he  observed  :  '*  It  is  clear  from  the  potta 
given  at  p.  955  that  this  was  a  case  of  an  ijara  lease,  and  that  it  was  not  like  the  pre- 
sent, which  is  a  case  of  a  jote-dari  lease,  that  is  a  cultivating  lease."  Distinguishing 
thus  from  these  decisions  the  case  under  consideration,  he  continued:  "  We  think 
that  this  was  a  cultivating  lease— a  lease  granted  to  the  lessees  for  the  purpose  of  cultiva- 
ting indigo ;  and  so  long  as  cultivation  is  contemplated,  we  think  it  is  immaterial  whe-. 
ther  the  cultivation  intended  is  that  of  rice,  jute,  indigo  or  other  crop.  But  then  it 
is  said  that  this  was  a  lease  granted  to  the  firm  of  Robert  Watson  &  Co., 
and  under  such  a  lease  particular  individuals  cannot  acquire  a  right  of  occupancy. 
If  this  lease  had  been  drawn  up  by  skilled  legal  agency,  instead  of  Robert  .Watson  & 
Co.,  there  would  have  been  inserted  the  names  of  the  persons  who  then  were  members 
of  that  partnership.  But  inasmuch  as  the  names  of  these  persons  could  be 
ascertained  on  the  principle  id  cert  urn  est  quod  certum  reddi  potest  t  we 
think  that  thb  must  be  taken  to  be  a  lease  to  the  individuals  who  were  at  the 
time  members  of  the  firm  of  Robert  Watson  &  Co.,  and  the  lessee  acquired 
a  right  of  occupancy. — (Laidley  v,  Gour  Govind,  I.  L.  R.,  ix  Cal.,  501.)  It 
is  doubtful  if  Mr.  Justice  Field  was  correct  in  this  view.  The  whole  Act  would 
show  that  the  word  '  raiyat '  in  section  6  of  Act  X  of  1859  or  Act  VIII  «f  1869  B.  C. 
was  meant  to  protect  a  bond  fide  cultivator  as  he  is  ordinarily  known  in  the  peasantry 
of  Bengal,  and  not  an  association  of  persons.  In  our  ordinary  parlance,  by  the  word 
'raiyat''  we  do  not  understand  a  collection,  body  or  firm  but  a  raiyat  simple  and 
pure.  The  question,  however,  will  not  be  free  from  doubt  under  the  definitions  of 
the  new  Act.  The  definition  of  a  'settled  raiyat'  begins  with  the  word  'person,' 
and  a  '  person  *  under  the  General  Clauses'  Act  (see  ante^  p.  25)  includes  in- 
corporated associations  of  persons.  No  doubt  this  definition  is  controlled  by 
the  words  '  as  a  raiyat '  *'  (i.  e.,  the  '  person  '  must  hold  '  as  a  raiyat '  or  he  cannot 
gro^Jnto  a  settled  raiyat),  but  the  definition  of  the  word  *  raiyat '  in  section  5 
is  rather  wide,  and  would  include  a  *  person '  who  would  cultivate  by  hired 
servants  and  therefore  an  association  of  persons  or  a  firm.  An  indigo  or  tea  cultiva* 
ting  firm  would  not  fall  under  the  definition  of  tenure- holder  because  its  purpose  is 
not  to  collect  rent  or  to  bring  the  land  under  cultivation  by  establishing  tenants  upon 
it,  but  it  may  'fall  under  the  definition  of  a  raiyat  because  its  object  is  to  cultivate  the 
land  by  hired  servants.  This  view  which  follows  from  sections  20  and  5  together  can 
only  be  met  on  the  groilnd  that  the  object  of  the  Bengal  Tenancy  Act  was  to  amend 
and  consolidate  existing  law  with  regard  to  the  landlord  and  tenant,  and  not  to 
revolutionise  things,  and  that  the  application  of  the  theory  would  be  fraught  with  many 
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evil  consequence  because  by  reading  sections  20  and  21,  'and  175  of  the  Act,  together, 
all  the  indigo  and  tea  concerns  in  this  country  would  under  this  view  be  converted  on 
the  date  of  the  operation  of  the  Act  into  occupancy  raiyats,  in  spite  of  any  contract  to  the 
contrary.  In  sections  20,  21,  25  and  178  the  object  of  the  Legislature  obviously  was  to 
protect  weak  persons  from  evictions,  and  to  encourage  the  growth  of  occupancy  right 
in  them  at  the  expense  of  the  laws  of  contsact.  If  provisions  made  with  this  view  be 
applied  in  favour  of  strong  persons  like  an  organised  association,  it  would  be  a  hard- 
ship upon  the  zemindars,  and  they  would  refuse  in  future  to  admit  any  firm  into  their 
zemindari,  a  consequence  which  would  be  prejudicial  to  the  interests  of  the  country. 
The  equitable  view  should,  therefore,  be  that  which  has  been  adopted  by  Mr.  Justice 
Jackson  in  Rai  Kamal  Dasi,  quoted  above.  Though  an  indigo  or  other  firm  may 
technically  fall  under  the  definition  of  '.raiyat'  in  section  5,  we  ftiust  not  forget  that 
under  its  sub-section  we  must  have  r^;ard  to  'local  custom'  to  determine  whether  a 
tenant  is  a  tenure-holder  or  a  raiyat,  and  an  indigo-planter  or  a  firm  of  a  similar 
nature  will  hardly  be  considered  as  a  raiyat  in  the  general  acceptance  of  the  country. 
The  definition  of  the  word  'raiyat'  as  given  in  section  5  does  not  include 
necessary  element  of  pa)mient  of  rent.  To  hold  for  the  purpose  of  cultivation  is  sufficient 
to  make  a  person  a  raiyat,  though  his  interest  must  be  a  subordinate  interest  to  the 
superior  holder.    Hence,  whether  a  raiyat  pays  rent  in  kind  or  cash  he  acquires  a  right 

of  occupancy  by  12  years'   possession.   Therefore  it  has  been 
bhaoH^teMintt"  ^^Id  that  Ordinarily  a  holding  under  a  bhagdhari  tenure(t.«.» 

where  the  rent  consists  of  a  portion  of  the  produce)  would 
establish  a  right  of  occupancy  under  section  6,  Act  X  of  i859—(Hurrehur  v.  Bissessur, 
6  W.  R.,  (Act  X),  17.)  So  a  bhaoli  tenure  may  be  a  gooBusta  tenure,  and  a  raiyat 
who  pays  ren4  in  kind  and  is  in  possession  of  or  cultivates  land  for  a  period  of  twelve 
years  has  a  right  of  occupancy  in  the  land  sofheld  or  cultivated  by  him,  so  long  as  he 
pays  the  rent  in  kind  for  the  same— (Jutto  Moar  v.  Musst.  Basmutt  Koer,  15  W.  R., 
479.)  It  is  not  essential  to  the  acquisition  of  occupancy  rights  that  the  raiyat  should 

have  paid  rent   in  respect  of  the  land.    It  is  sufficient,  under 

Pa  ment  f      t  Section  6  of  Act  VIII  of  1869  B.  C.  that  the  person  claiming  to 

not  essential.  have  acquired  such   rights  should   have  cultivated  or  occupied 

the  land  for  a  period  of  twelve  years,  and  should  be  a  raiyat 
— (Narain  Roy  v.  Opnit  Misscr,  11  C.  L.  R..  417).  After  reciting  section  6,  Mitter,  J., 
observed  :  '*  It  is  clear  from  the  language  of  the  section  that  for  the  acquiring  of  the 
right  of  occupancy  two  conditions  are  only  necessary,  viz.,  (i)  the  cultivation  or  holding* 
of  land  for  12  years,  and  (2)  that  the  person  holding  or  cultivating  should  be  a  raiyat. 
No  doubt  in  many  cases  the  fact  of  non-payment  of  rent  would  be  a  valid  ground  for 
holding  that  the  land  was  held  by  a  person  not  as  a  raiyat  but  as  a  trespasser.  But 
where  notwithstanding  non-payment  of  rent  the  holding  or  cultivation  as  a  raiyat  is 
established  for  12  years,  the  essential  conditions  of  the, section  are  fulfilled.  The 
Moonsiff  was  of  opinion  that  the  words  "  so  long  as  he  pays  the  rent  payable  on  account 
of  the  same"  show  that  the  payment  of  the  rent  is  an  essential  requbite  for  the 
acquiring  of  the  right  of  occupancy.     But  he  is  mistaken  in   this,  -because  the  section 
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says  that  a  raiyat,  ice,  shall  have  a  right  of  occupancy  so  long  as  he  pays  rent,  &c.| 
t.  #.,  a  raiyat  who  fulfils  the  two  conditions  mentioned  above  shall  have  a  right  to 
pccupy  the  land  (which  means  he  cannot  be  evicted  against  his  will)  so  long  as  he 
pays  rent,  &c.  Therefore  th  e  acquiring  of  a  right  of  occupancy  is  dependent  only  upon 
the  two  conditions  mentioned  above,  but  the  maintaining  of  it  is  further  dependent 
upon  another  condition,  vig,,  payment  of  rent.  It  was  contended  that  it  would  be 
anomalous  to  hold  that,  although  a  right  of  occupancy  may  be  acquired  by  a  raiyat 
who  has  not  paid  any  rent,  yet  the  moment  it  is  acquired  it  would  be  extinguished  if 
the  payment  of  the  rent  be  withheld.  But  reading  section  6  along  with  sections  23 
and  5i  of  the  Rent  Act,  it  would  appear  that  the  construction  we  adopt  is  not  open  to 
this  objection.  '  No  doubt  non-payment  of  rent  works  as  a  forfeiture  of  the  rights  of 
occupancy  and  renders  a  raiyat,  whethe^e  fr&  a  right  of  occupancy  or  not,  liable  to  be 
evicted  (see  section  22).  But  a  raiyat  having  a  right  of  occupancy  cannot  be  evicted, 
otherwise  than  in  execution  of  a  decree  or  order  under  the  provisions  of  the  Rent  Act. 
Therefore  before  a  landlord  can  really  reap  the  benefit  of  the  forfeiture  of  a  right  of 
occupancy  incurred  by  non-payment  of  rent,  he  must  bring  a  suit  to  eject  the  raiyat, 
and  whenever  such  a  suit  will  be  brought,  the  raiyat  will  have  the  power  to  prevent 
the  forfeiture  by  pa3nng  the  arrears  of  rent  under  the  provisions  of  section  52.  In 
this  respect  section  52  makes  no  difference  between  an  occupant  and  a  non -occupant 
raiyat.  B  )th  have  the  same  privilege  of  preventing  eviction  by  the  payment  of  the 
arrears  of  rent  within  a  certain  time."  .  But  the  mere  omission  to  pay  rent  for  five 
years  does  not,  of  itself,  amount  to  forfeiture' of  ^  raiyat's  right  of  occupancy,  and  will 
not  be  sufficient  to  sustain  an  action  by  the  landlord  for  the  recovery  of  the  raiyats' 
holding— <Musryatulla  v.  Noorzahan  I.  L.  R.,  9  Cal„  808 ;  Brojendra  Kumar  v. 
Bungo  Chunder  Mundle,  12  C.  L.  R.,  389.)  Where,  however,  a  tenant  having  a 
right  of  occupancy  abandons  holding  and  ceases  to  pay  rent  for  five  years,  it  is  not  a 
right  construction  of  section  22  of  Bengal  Act  VIII  of  1869,  to  say  that  the  landlord 
may  not  put  another  tenant  into  possession  without  the  formality  of  a  suit.  Section  6 
of  Bengal  Act  VIII  of  1869  expressly  limits  the  duration  of  occupancy  right  by  the 
words  "so  long  as  he  pays  the  rent  payable  on  account  of  the  same,"  and  distinct 
abandonment  and  cessation  to  pay  rent  disentitle  the  tenant  from  enforcing  the  rights 
which  h|  may  have  previously  enjoyed— (Golam  Ali  f.  Gglap  Sundari,  I.  L.  R.,  8 
Cal.,  612.)  Where  a  raiyat  had  been  in  possession  of  land,  but  had  been  dispossessed 
and  for  some  years  previous  to  suit  had  failed  to  pay  rent,  it  was  hdd  that  at  the 
time  of  the  institution^of  a  suit  for  recovery  of  possession,  he  had  no  subsisting  title 
and  consequently  his  suit  must  fail. — (Hem  Chunder  «.  Chand  Akund,  I.  L.  R„  12 
Cal.,  1 15.)  Where  land  held  by  tenants  with  right  of  occupancy  was  completely  sub- 
merged for  a  number  of  years,  and  during  the  period  of  such  submersion,  no  rent 
waspaidby  the  tenants —/feW,  that  the  tenanU  had,  by  non-paynient  of  rent  during 
the  period  of  submersion,  forfeited  their  rights  of  occupancy — (Hem  Nath  v.  Ashgur 
Sardar,  I.  L.  R.,  4  Cal.,  894.) 

A  co-sharer,  by  holding  under  other  co-sharers,  cannot  acquire  any  right  of  occu- 
4>ancy— (Raghubur  v.  Bishnu   Dutt,  2  W.  R.,  Act  X,  92).    A  joint  owner  under  a 

13 
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mutual  agreement  by  all  the  co-sharers,  who  pays  rent  for  his  right  of  occupancy,  is  not 
a  raiyat  in  the  sense  contemplated  in  section  4,   Act  X — (4 
Co.sharer».  W.  R.,  Act  X,  48 ;    Miturjit   Singh  v.  Mr.   W.  Fjt2patrick„ 

1 1  W.  R  ,  206).    The  question  will,  however,  depend  upon  the 
nature  of  the  holding,  e,  g.,  whether  he  holds  as  a  co-sharer  or  as  a  raiyat.    Where  a 
CO -sharer  occupies  a  larger  portion  than  his  own  share  or  the  wde  estate,  by  renting 
the  land  he  occupies  from  one  or  more  of  his  co-sharers,  he  may  be  sued  for    that  rent 
under  Act  X  of   1859  by  the  person   or    persons  with  whom  he  engaged — (Kalee 
Persad  v.  Shah  Latafut,  12  W.  R.,  418.)     "The  question  as  to  whether  the  parties," 
observed  Jackson,  J.,   in  this  case,  '*  were  landlord  and  tenant  or  not,  is  a  question  of 
fact.     I  am  not  prepared  to  hold  that  in  no  case  can    a  co-sharer  in  an  estate  be  a 
tenant  of  another  co-sharer.     I  understand  the  Judge  also  would  not  go  so  far  as  this. 
Then  what  are  the  circumstances  which  would  establish  that  relationship  ?     The  Judge 
says   '  attornment  or  otherwise.'     It  is  stated  in  this  suit  that  relationship  is  established 
by  the  acts  of  the  parties ;  by  the  fact  that  each  co-sharer  paid  hb  fellow  co-sharer 
directly   the  whole  amount  of  rent  due  to  him,  and  under  the  law  applicable  only  to 
landlords  and  tenants  brought  suits  for  rent  and  obtained  decrees;   and   that  specially 
the  defendant  in  this  suit,    when  in  exactly  the  same  position  as  the  present  plaintiff, 
stated  that  he  was  the  plaintiff's  landlord  and  sued  him  for  rent  for  land  held  by  the 
plaintiff  as  farmer  of  the  defendant's  co-sharer ;  and  I  think  that  the  act  of  the  defen- 
dant  in  bringing  his  suit  was  a  virtual  admission  that  as  regards  such  tenures  as  the 
plaintiff  now  sues  to  recover  rent  upon,  the  parties  stood    in  the  relationship  of  land- 
lord and   tenant.     The  Judg-e  was  therefore  wrong  in  law  in  holding  that  it  was  no 
evidence  of  the  fact.    There  is  evidence  in  the  case,  both  oral  and  documentary,  that 
the  different  co-sharers  do  recover  their  rents  directly  from  each  other  according  to 
their  shares."     The  same  view  has    been  adopted    in  Gooroo  Prosunno  v,  Gobinda 
Prosad,  i  W.  R.,  34.    The  mere  fact  of  a  division  of  a  parent  estate,   however,   does 
not  reduce  a  party  to  the  portion  of  a  raiyat  not  liable  to  ejectment — (Lai it  Naraun 
V.  Gopal,  9  W,  R.,  145.)    A  butwara,  on    the  other  hand,   does  not  extinguish  the 
rights  of  tenants,   nor  does  the  fact  of  one  of  the  4>roprietors  being  the  tenant  destroy 
his  tenant  right,  because  another  has  had  the  land  allotted  as  part   of   his  ^uu^— 
(Nathulal   Chowdry    ff*.^Sadatla],  Sp.,  W.  R.,  271.)     A  holding  for  twelve  yejrs  uuder 
one  of  several  co-proprietors  gives  a  right  of  occupancy  under  section  6,    Act  X  of 
1859,   provided  the  tenant  has  paid  rent  which   payment  he  may,  in  the  absence  of 
fraud,  make  to  any  one  of  the  co- proprietors  whom   he  chooses — (Mooktakeshi  v. 
Koylash    Chunder,    7    W.  R.,  493.    Compare  Ranee  Sarutsundari   Debia  v.    Mr. 
Charles   Binny,  25  W.  R.,    347  at  p.  350 ;  L.  R.  5  I.  A.  168.)     See  notes  under  s.  22 
post, 

A  possession  which  amounts  simply  to  a  moostagtri  right  to  collect  rents  from 
raiyats  is  net  suph  a  positssion  as  confers  a  right  of  occupan- 

pri^ih{!?r?nd  Jeige?."*  cy— (Lalla  Ishur  Dutt  tr.  Bhaka  Chowdry,  17W.  R.,  242.) 
A  ticcadAT    occupying  land  merely  as  the  assignee  of  the 

zemindar,,  and    cultivating  because  of  the  opportunity    thus  afforded,  cannot,  under 
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colour  of  that  character,  claim  the  right  of  occupancy  under  s.  6,  Act  X. — (Uma   Nath 
Tewari  v.   Koondon  Tewari,   19    W.  R.,  177.)    A  ticca  lease  cannot  confer  a  right  of 
occupancy^  and  the  ticcadar  is  bound  to  restore  his  holding  to  the  zemindar  in   the 
condition   in  which  he  got  it  when   his  lease  is  over. — (Ramsarun  Sahoo  and  Junki 
Sahoo  for  sdf  and  guardian  of  Ram  Kalwan   Sahoo,  Ramphul    Mahaton  and  Gunga 
Bishen  Rawat  tr.    Veryag   Mahaton,   25   W.  R.,  554.)    Where  a  person  held  raiyati 
lands  alternately  as  cultivator  and  farmer  for  about  50  yesirs  ^Held,   that   his  cultiva- 
tion for  broken   periods  would   not    c^prive  him  of  his  right  of  occupancy  under  s.  6, 
Act  X,  and  that  the  doctrine  of   merger  did   not  apply  to  such  cases.— (Mokundalal 
Doobe  tr.  L.  G.,  Crowdy,  17  W,  R.,  274;  8  B.  L.  R.,  App^,  95.)   Where  a  person  hold- 
ing some  land  at   first  as  a  raiyat,  subsequently  obtained  a  farming  lease  of  it,  and 
thus  became  assigned  of  the  landlord's  interest,  and  took  advantage  of  his  position  to 
allow  himself  to  acquire  a  right  of  occupancy  as  a  raiyat  r  held  that  the  proprietor,  on 
the  termination  of  the  farming  lease,  was  entitled  to  have   the    land  back  free  of  all 
encumbrances.    Although   the  doctrine  of   merger  does  not  hold  in  this  country,  and 
the  same  person  may  hold  a  piece  of  land  both  as  raiyat  and  farmer  distinctly,   yet,  as 
the  raiyat 's  occupation  is  a  possession  adverse  to  that  of  the  landlord,  it  follows  that  in 
any  cas^  in  which,  in  consequence  of  the  two  interests  being  held  by  the  same  person, 
the  landlord's  will  and  restraining  power  as  against    the  tenant  are  in  abeyance,   the 
raiyat's  right  is  also  so    far  in  abeyance  that  it  cannot  undergo  any  change  until  the 
landlord's  rights  are  released   from  the    custody  of  the  tenant.     Where  a  raiyat* 
interest  co-exists  with  a  farming  title,  the  raiyati  interest  must  remain  unchanged  in 
character  during  the  currency' of  the  farming   lease — (Thomas   Savi  v,   Panchanan, 
25  W.  R.,  503.)     In  a  suit  by  the  purchaser  in  1878  at  a  Government  revenue  sale 
against  the  former  proprietor  for  possession  of  the  land  sold,    the  defendant  alleged 
that  his  predecessors   in  title  purchased  the  land  from  Government  in  1861,  and  that 
he  and  his  predecessors  in  title  held  it  till  1878,  but   that  his   predecessors  in  title,   in 
addition  to   holding  an   absolute   gujastadari  right,  had  been  in   possession   as  occu- 
pancy-raiyats  since   1263.    Held  (i)    that  the   defendant   was   not  entitled  to  claim 
occupancy-rights  through  his  predecessors  in  title  as  he  had   not   inherited  from   them, 
and  (2)  that  during  the  period  he  held  possession  as  proprietor  the  power  to  acquire 
a  right  of  occupancy  under  s.   6  of  Act  VIII  of  1869  B.  C.  was  in  abeyance. — (Lai 
Bahadur  Singh  v,  E.  Solano,  12  C.  L.  R.,  559  ;  I.  L.  R.,  10  Cil.,  45.)     The  judgment 
in  this  case  runs  thus :     "  In  an   unreported  case,  vis,,  Regular  Appeal  No.  152  of 
1877,  decided  on  the  25th  February   1879 — Kishen  Prosad   Singh   v.   Rajah    Radha 
Pershad  Singh,  Garth,  C.  J.,   with   reference  to  the  contention   put  forward  in  that 
case,  vie.f  that  one  of  the  parties  was  entitled  to  a  right  of  occupancy  as  he  had  held 
the  lands  in  suit  in  that  case  in  the  double  capacity  of  a  raiyat  and  as  proprietor, 
sai*:     '  But  we  think  that  this  view  is  contrary  both  to  the  letter  and  spirit  of  the 
Rent   Law.     A   man  cannot  occupy  the  double  chariacter  of  landlord  and  raiyat,  or 
make  a  pretence  of  paying  rent  to  himself  for  the  purpose  of  acquiring  an   occupancy - 
right    against  other  people.'     It  was   held  in  that  case  that  under  the  circumstances 
no  right  of  occupancy  could  be  acquired.    The  Chief  Justice  was  of  opinion   that  a 
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raiyati  holding  would  merge  in  the  proprietary  interest  after  the  purchase  of  the  latter* 
It  is  not  necessary  for  us  to  express  any  opinion  upon  this  question,  vijr.,  whether  a 
ntiyati  interest  merges  and  becomes  extinguished  as  soon  as  the  raiyat  purchases  ther 
estate  in  which  the  raiyati  holding  is  situated,  but  the  learned  Chief  Justice  hdd  in 
this  case  for  the  reasons  given  in  his  judgment  that  the  raiyats  could  not  acquire  a 
right  of  occupancy  under  the  circumstances  set  forth  above.  In  the  case  of  Savi  r. 
Panchanan,  25  W.  R.,  503,  it  was  held  that,  although  a  raiyati  right  would  not 
merge,  still  it  would  remain  in  abeyance  so  longvas  the  rai3rat  would  be  in  possession 
of  the  estate  in  another  capacity.  Mr.  Justice  Ainslie,  who  delivered  the  judgment  in 
that  case,  was  also  one  of  the  Judges  in  another  case  reported  in  17  W.  R.  274. 
That  case  was  decided  by  Mr.  Justice  Loch  and  Mr.  Justice  Ainslie.  At  first  sight 
it  would  appear  that  that  case  was  inconsistent  with  the  decision* of  the  learned  Chief 
Justice  referred  to  above,  bift  the  explanation  that  Mr.  Justice  Ainslie  gave  of  his  views 
upon  the  subject  in  the  latter  case  of  Savi  v,  Panchanan,  goes  to  show  that  so  tar  as  the 
actual  decision  of  the  subject  is  conceftied,  there  is  no  inconsistency  between  the 
decision  in  17  W.  R.,  274,  and  the  unreported  case  cited  above.  Both  in  the 
cases  reported  in  17  W.  R.,  174,  and  25  W.  R.,  503,  the  Judges  held  that,  though 
the  raiyati  interest  did  not  merge,  yet  so  long  as  the  raiyat  remained  in  possession 
of  the  land  in  a  double  capacity  t .  ^.,  as  landlord  and  as  raiyat,  he  could  not  acquire 
a  right  of  occupancy  under  section  6  of  Act  VI U  of  1867  (B.  C.)  In  this  view  we 
entirely  concur.  Section  6  provides  that  cultivation  or  holding  for  a  period  of  twelve 
years  confers  upon  a  raiyat  a  right  of  occupancy,  1.  e.j  a  right  to  remain  upon  the 
land  against  the  will  of  the  landlord.  This  right  of  occupancy  must,  therefofe,  be 
acquired  against  somebody,  and  if  the  raiyat  is  in  possession  of  the  land  in  a  double 
capacity  both  as  a  raiyat  and  as  a  malik,  it  is  almost  impossible  to  conceive  how  he 
can  under  these  cirumstances  acquire  a  right  of  occupancy  against  himself.  Therefore 
a  reasonable  view  of  the  law  is,  that  during  the  time  a  raiyat  remains  in  possession  of 
the  land  in  such  double  capacity,  the  operation  of  the  acquisition  of  the  right  of  tenancy 
remains  in  abeyance." — Per  Mitter  and  Wilkinson,  J  J.  For  a  fuller  judgment  of  the 
cases,  reported  in  25  W.  R.,  503,  and  17  W.  R.,  174,  see  notes  under  s.  22,  posi. 

The  right  of  occupancy  is  a  right  given  to  a  raiyat  continuing  only  so  long  as  the 

^raiyat  pays  rent  for  the  land  he  holds,  and  though  it  cannot 

holding  £SSml!**  be  affected  by  a  wrongful  eviction,  still  when  the  zemindar 

acquires  the  land  by  purchase  and  takes  possession,  even  in 

the  benami  name  of  a  third  party,  seeing  that  he  cannot  pay  rent  to  himself,  the  right 

is    gone   and  cannot  be   subsequently  revived. — (Radha  Govind   v,,   Rakhal    Das, 

I.  L.  R.,  12  Cal.,  82.) 

A  raiyat  occupying  and  cultivating  land  for  more  than  twelve  years  under  a  land- 
lord who  has  no  title  to  the  land,  nevertheless  acquires  a  right 
A  right  of  occupancy         of  occupancy.    The  right  is  one  which  is  not  conferred  by  any 

a  trespasser **°  ""*^*'         lessor,  but  which,  by  virtue  of  the  law,  grows  up  in  the  raiyat 
from  the  mere  circumstance  of  cultivating  tiie  land  for  twelve 

years  or  upwards  and   paying  rent  due  thereon. — (Zoolfan  Bibi  v,  Radhika  Prosuno, 
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I.  L.  R.,  3  Cal.,  560;  Syud  Amer  Hossein  v^  Sheo  Suhae,  19  W.  R.,  383  ;  Pandit 
Sheo  Prokash  v.  Ram  Sahai,  8  B.  L.  R.,  165.)  If  land  was  let  by  one  of  several  owners, 
tke  raiyat  will  acquire  a  right  of  occupancy. — (Muktakesi  v.  Kailas  Chunder,  7  W.  R» 
493-) 

Por  a  period  of  twelve  jrears  oontinuonsly,  &o.— This  section  has  a  retros- 

pective  operation.  So  under  Act  X  of  1859,  it  was  held  that  the  Legislature  intended 
that  a  holding  for  twelve  years,  whether  wholly  before  or  wholly  after,  or  partly  before 
and  partly  after  the  passing  of  Act  X  of  1859,  should  entitle  a  raiyat  of  occupancy. — 
(Thakurani  Dasi  «.  Bishessur  Mukerji,  3  W.R.,  Act  X,  29  F.B.)  A  potta  granted  previous 
to  the  date  of  the  passing  of  Act  X  is  subject  to  the  same  rules  of  interpretation  as  a  potta 
granted  subsequent  to  that  date,  and  the  proviso  contained  in  the  following  section  would 
equally  apply  to  pdttas  granted  before  or  after  the  promulgation  of  Act  X.— (Pandit 

SheQ  Prokash  v.  Ram  Shakoon,   17   W.  R,,  F.  B.,  62).  The 
Continnoiw  post ession.  continuous  possession  for  twelve  years,  which  is  the  subject  of 

this  section,  must  be  a  possession  under  one  and  the  same 
right.  "  In  our  opinion,  "  remarked  Macpherson,  J.,  "  the  right  of  occupancy  acquired  * 
under  section  6  must  be  an  occupancy  of  one  and  the  same  kind,  that  is  to  say,  it  must 
be  occupancy  by  the  person  pleading  it,  or  by  his  father  or  some  other  person  from 
whom  he  inherits.  Here  the  firs^  five  year's  occupancy  relied  on  by  the  plaintiff  were 
12  3rears  during  which  the  land  was  cultivated  and  held,  not  by  the  plaintiff  alone, 
but  by  the  pliuntifif  and  Khoda  Bux.  It  seems  to  us  that  this  is  a  distinct  and  different 
holding  from  the  subsequent  holding  by  the  plaintiff  alone.  The  plaintiff  has  therefore 
failed  to  prove  that  he  cultivated  or  held  the  land  for  twelve  years,  and  thereby  acquired 
a  right  of  occupancy."—  (Sheik  Mahomed  Chaman  v.  Ram  Persad  Bhukat,  8  B.  L. 
Rv  338  ;  22  W.  R.,  52,  note.)  This  decision  has  been  expressly  over-ridden  by  cl.  4 
of  s.  20  of  the  new  Act.  In  A.  J."  Forbes  v.  Ramlal  Biswas,  22  W.  R.,  51,  Phear  J., 
said :  "This  right  may  be  in  its  inception  joint  with  other  persons  ;  for  if,  by  the  death 
ci  co-sharers,  it  had  ultimately  become  a  sole  right  in  the  plaintiff  himself,  still  it  would 
have  been  continuos  throughout  in  its  nature.  "  Land  which  is  held  as  one  tenure  is 
either  subject  to  a  right  of  occupancy  as  a  whole  or  it  is  subject  to  any  rights  of  occu- 
pancy as  to  any  part  of  it.  If  the  whole  land  has  been  held  for  more  than  twelve  years 
then  the  tenant  has  a  right  of  occupancy,  but  if  within  twelve  years  the  tenant  has  been 
allowed  to  take  possession  of  fresh  lands,  and  such  addition  was  intended  .  to  create 
fresh  tenure,  then  as  r^ards  the  whole  a  right  of  occupancy  has  not  been  acquired, 
although  a  portion  has  been  held  for  more  than  twelve  years— (Amar  Chand.  r* 
Bukshee  Pydcar,  22  W.  R.,  225).  This  decision  will  not  be  operative  under  the  new 
Act.  Under  clause  (2)  of  section  20,  and  clause  (i)  of  section  21,  the  raiyat  would* 
acquire  a  right  of  occupancy  to  the  whole  land  in  the  above  case.  Whether  the  land 
has  been  held  under  renewed  lea&es  or  a  continuous  lease  is  not  material.  In  either  of 
these  cases,  holding  land  as  a  raiyat,  if  for  a  sufficient  period,  gives  a  right  of  occupancy 
(Khujurunnesa  v,  Ahmed  Reza,  1 1  W.  R.,  88.)  A  raiyat  who  has  cultivated  or  held 
a  piece  of  land  continuously  for  more  than  twelve  years,  but  under  several  written  leases 
or  pottas,  each  for  a  speciBc  term  of  years,  is  entitled  to  claim  a  right  of  occupancy  in 
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that  land.  Neither  the  mere  fact  of  a  raiyat  taking  a  lease  for  a  term  of  years,  nor  the 
mere  existence  of  the  right  of  re-entry  on  the  part  of  the  landlord  amounts  to  an  express 
stipulation  within  the  meaning  of  section  7,  Act  X  of  1859,  so  as  to  prevent  the  right 
of  occupancy  being  acquired  under  section  6^(Pun4it  Sheo  Prokash  v.  Ram  Sahai,  17 
W.  R.,  F.  B.,  62.)  '*  The  whole  question,"  observes  Couch,  C.  J.,  in  this  case,  "turns 
upon  what  is  the  meaning  of  an  express  stipulation  contrary  to  the  raiyat  acquinng 
the  right  of  occupancy.  Now  where  there  is  a  potta  for  a  fixed  term,  no  doubt  at  the 
expiration  of  that  term,  the  landlord  has  a  right  of  re-entry  upon  the  land ;  and  if  the 
raiyat  does  not  give  up  possession,  the  landlord  may  recover  the  land  from  him.  The 
landlord  need  not  re-enter  upon  the  land  if  he  does  not  think  fit ;  he  may  and  often  does 
allow  the  tenant  to  remain  in  possession  of  the  land.  I  cannot  consider  that  the  right  of 
re-entry  which  arises  by  reason  of  the  expiration  of  the  term  namM  in  the  potta  can 
be  regarded  as  an  express  stipulation  that  the  raiyat  shaU  not,  if  he  occupies  the  land 
for  more  than  twelve  years,  acquire  the  right  of  occupancy  given  by  section  6.  "  The 
difficulty  that  the  learned  Judges  felt  in  this  case  does  not  now  exist.  Section  7  has 
"  been  repealed  and  clauses  (a)  and  (b)  in  sub-section  (i)  and  (3)  of  section  178  of  the 
Act  provide  that  nothing  in  any  contract  between  the  landlord  and  tenant  shall  bar 
the  acquisition  of  an  occupancy  right.  Similarly  in  Narain  Singh  v.  Munsoor  Raoot, 
25  W.  R.,  155,  it  was  held  that  possession  through  a  succession  of  pottas,  each  for  a 
shorter  period  than  twelve  years,  but  altogether  carrying  a  tenure  beyond  an  aggre- 
gate term  of  twelve  years,  clearly  gives  a  tenant  a  right  of  occupancy ;  yet  any  sole- 
nama  filed  in  the  case  and  purporting  to  waive  any  right  acquired  by  the  tenant,  must 
be  considered.  See,  however,  clauses  (6)  and  (c)  of  sub-sections  (i)  and  (3)  of  section 
178  of  the  present  Act.  See  also  25  W.  R.,  114.  In  Golam  Panjah  v.  Hurish  Chun- 
der,  17  W.  R.,  552,  the  raiyat  held  for  more  than  twelve  years  under  an  ijara- 
dar,  and  at  the  expiration  of  the  ijara  the  zemindar  contended  that  his  right  of  occu- 
.  pancy  did  not  g^ow,  and  that  he  is  liable  to  ejectment.  Mitter,  J.,  odserved :  *'  It 
has  been  said  that  the  possession  of  the  defendants  commenced  under  a  jotedari  right 
created  in  their  favor  by  the  ijaradar,  and  that  the  plaintiff  is  not  bound  to  recognise 
a  possession  held  under  such  a  right,  n^w  that  the  term  of  the  ijara  has  come  to  an 
end.  I  think  this  circumstance  cannot  affect  the  application  of  section  6  to  this  case. 
That  section  lays  down  a  particular  condition  which  must  be  fulfilled  in  order  that  a 
raiyat  may  claim  a  right  of  Occupancy,  that  condition  being  continuous  holding  as  a 
raiyat  for  a  period  of  twelve  years.  It  is  not  denied  that  the  defendants  have  held 
the  disputed  land  as  raiyats  for  that  period  and  upward  ;  and  that  being  so,  I  cannot 
understand  on  what  ground  it  can  be  contended  that  the  defendants  are  not  entitled 
•to  the  benefit  of  the  section  above  referred  to."  In  this  case  it  was  also  held  that  a 
tacit  understanding  that  the  ijaradar  should  give  up  possession  on  the  expiry  of  the 
lease  is  not  an  express  stipulation  within  the  meaning  of  section  7  of  Act  X  of  1859, 
and  it  was  doubted  if  such  an  understanding  between  the  zemindar's  predecessor  and 
the  ijaradar  can  affect  the  raiyat.  In  Mookundo  Lai  v,  L.  S.  Crowdy,  17  W.  R., 
274,  it  was  held  that  where  a  person  held  raiyati  lands  alternately  as  cultivator  and 
ticca  lessee  or  farmer  continuously  for  a  period  of  about   fifty  }-ears,    his  cultivation  of 
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the  lands  for  broken  periods  would  not  deprive  him  of  his  right  of  occupancy  under 
section  6,  Act  X  of  1859.  Loch,  J.,  observed  :  "  We  think  the  doctrine  of  merger 
does  not  apply  to  this  case,  for  the  defendant,  notwithstanding  the  leases,  continued 
to  hold  the  lands,  as  he  always  had  done  previously,  t^/fr.,  as  a  cultivator.  We  do 
not  mean  to  say  that  the  defendant  as  lessee  could  confirm  his  own  right  of  occupancy. 
But  we  think  that  during  jthe  period  of  the  lease,  the  power  of  eviction  as  regards 
him  was  in  suspense,  and  when  the  lease  expired  he  was  still,  as  he  had  always  been, 
the  actual  cultivator."  Ainslie  J.,  said  in  the  same  case  :  "  The  lands  in  the  present 
case  are  not  khamar  lands  but  raiyati  lands.  They  were  subject  to  the  accrual  of 
some  right  in  the  raiyat  other  than  that  derived  by  express  grant  from  his  landlords  ; 
and  it  seems  to  me  that  such  rights  do  not  merge  in  ticca  leases  taken  from  the 
zemindar.  It  has  been  nowhere  proved  that  in  the  intervals  between  the  ticca  leases 
the  defendant  entered  into  possession  under  new  arrangement  with  the  zemindar. 
He  appears  to  have  continued  in  possession  as  a  matter  of  course,  and  on  the  expiry 
of  such  ticca  lease,  to  have  resumed  without  any  question  the  position  he  was 
holding  at  its  commencement.  No  doubt  the  defendant  as  farmer  would  not,  by 
his  own  n^ect  to  exercise  the  powers  of  the  landlord,  create  for  himself  any  title  as 
raiyat  against  the  zemindar.  But,  on  the  other  hand,  he  lost  no  title  or  jnterest  that 
he  had  as  a  raiyat.  If  his  raiyati  interest  be  taken  or  suspended  during  the  whole 
period  of  the  existence  of  the  leases,  we  still  find  that  he  has  been  holding  for  a 
period  of  21  years,  and  that  in  the  whole  term  of  47  years  commencing  in  1231  F.  S., 
his  occupation  *  has  never  been  interrupted  by  the  holding  of  any  other  raiyat."  In 
Thomas  Savi  v.  Panchanan,  25  W.  R,  503,  the  defendant  was  from  Kartic  1272  to 
Asvin  1278  assignee  of  the  landlord's  interest  under  an  ijara  lease  for  six  years.  It 
was  doubtful  if  before  1272  he  had  any  raiyati  interest  in  the  land,  but  assuming 
that  he  had  such  a  right  it  would  not  go  beyond  1267.  At  the  expiry  of  his  ijara,  he 
did  not  quietly  surrender  the  leased  property,  and  consequently  a  notice  was  served 
upon  him  in  Bhadra  1279,  cflilihg  upon  him  to  abstain  from  cultivating  and  to  vacate 
from  Kartik  of  that  year.  The  Court  observed  (Ainslie,  J.,  delivering  the  judgment) : 
"  It  seems  to  us  that  the  defendant  must  be  taken  to  have  been  holding  over  as  farmer 
for  this  last  year,  so  tjiat  he  was  in  fact  assignee  of  the  landlord's  interest  up  to  the 
end  of  Asvin  1279.  He  was  therefore  the  person  who  had  the  power  to  terminate  the 
r^yati  holding  by  virtue  of  which  he  now  claims,  and^  so  long  as  he  remained  as 
middleman,  the  landlord  could  not  come  in  to  deal  direcdy  with  the  raiyats.  It  was 
through  his  own  forbearance  that  the  present  claim  has  grown  up,  and  there  can  be 
no  equity  in  allowing  him  to  stand  by  idle  in  order  ,to  create  a  right  in  himself  ad- 
verse to  his  landlord  whose  interest  he  as  farmer  was  bound  to  protect.  Granting 
that  a  raiyati  interest  may  co-exist  with  a  farming  title,  I  think  it  must  be  held  that 
the  co-existing  raiyati  interest  is  the  same  in  extent  and  quality  at  the  end  as  at  the 
banning  of  the  lease  of  the  farm.  Whatever  may  be  the  case  as  to  other  tenants, 
as  agi^nst  the  farmer  himself,  the  lessor  has  a  clear  right  to  have  compensation  for 
any  change  to  his  prejudice  caused  by  him  (the  farmer)  and  this  not  merely  by  way 
of  damages,  but  by  having  the  property  restored  to  its  original  state  when  this  is  prac- 
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ticable.  Thus,  if  the  defendant  had  no  right  of  occupancy  at  the  commencement  of 
his  farming  lease,  he  cannot  have  acquired  one  during  its  currency.  This  view  of  the 
law  was  taken  by  Mr.  Justice  Loch  and  myself  in  the  case  of  Mukunda  Lai  Doobe 
V.  Crowdy,  8  B.  L.  R.,  App.,  95.  This  view  may  lead  to  some  difficult  questions, 
but  their  solution  is  unnecessary  in  the  present  case,  for  it  is  only  by  continuing  jhe 
raiyati  interest  to  the  very  last  day  on  which  the  farming  tide  continued  to  exist  that 
an  occupation  of  twdve  years  is  made  out*  Baboo  Mohini  Mohan  Roy  contended 
that  under  section  6.  Act  VIII  of  1869  (B.C.),  the  right  of  occupancy  is  not  limited 
by  any  proviso,  save  that  mentioned  in  section  7,  but  that  it  comes  into  effect  abso- 
lutely the  moment  twelve  years'  continuous  occupation  as  a  raiyat  has  been  completed. 
But  then  the  question  is,-  what  is  meant  by  occupation  as  a  raiyat.  I,  in  effect  held, 
in  the  case  cited,  and  still  hold  that  it  means  an  occupation  which,  tnough  subordinate 
is  in  a  sense  adverse  to  the  landlord  so  far  as  it  qualifies  his  power  of  dealing  with 
the  land  at  wilL  Where  there  b  practically  no  restraint  of  the  landlord's  will,  in 
consequence  of  the  will  and  the  restraining  power  being  in  the  same  person,  there 
can  be  no  opposition  (in  the  qualified  sense  intended  above)  to  the  kmdlord  such  as  is 
inherent  in  the  holding  of  a  raiyat,  and  while  this  state  of  things  lasts,  the  raiyati 
right  is  in  so  far  in  abeyance  that  it  cannot  undergo  any  change  in  its  character." 
The  mere  fact  that  the  person  to  whom  a  raiyat  has  for  some  years  paid  rent  had  no 
tide,  cannot  take  away  from  him  the  character  of  raiyat,  or  prevent  him  from  counting 
those  years  in  the  time  necessary  to  give  him  a  right  of  occupancy— (Syud  Ameer 
Hossein  v.  Sheo  Sahai,  19  W.  R.,  338.)  A  raiyat  occupyinc^  and  cultivating  land 
for  more  than  twelve  years,  under  a  landlord  who  has  no  title  to  the  land  acquires  a 
right  ef  occupancy.  The  right  is  not  one  conferred  by  any  lessor.  It  is  a  right  which 
by  virtue  of  the  law  grows  up  in  a  raiyat  from  the  mere  circumstance  of  cultivating  the 
land  for  twelve  years  and  upwards  and  pa3ring  rent  due  thereon — (Zoolfun  Bibi  v. 
Radhika  Prosunno,  I.  L.  R^  3  Cal.,  560 ;  see  also  Pandit  Sheo  Prokash  v.  Ram 
Sahai,  8  B.  L.  R.,  I65.)  A  yeariy  tenant  of  a  jote  cannot  claim  a  right  of  occupancy 
under  section  6,  Act  X,  by  adding  the  time  during  which  his  predecessor  held 
it,  even  though  the  jote  be  transferred  with  the  consent  of  the  2emindar, 
unless  the  or^nal  jote  is  proved  to  have  been  a  perpetual  jote.  When  the 
jote,  not  being  a  perpetual  one  is  transferred  even  with  the  consent  of  the  zemindar, 
the  transferee  merely  acquires  anew  jote  on  the  terms  on  which  the  old  tenure  was 
held,  but  he  is  not  entitled  to  make  up  his  right  of  occupancy  by  adding  the  time 
during  which  his  predecessor  held  it — (Tara  Prosad  v.  Soorjo  Kanta,  15  W.  R.,  152). 
The  possession  of  a  father  or  otheivancestor  from  whom  a  raiyat  inherits  may  be  added 
in  this  manner,  but  not  the  possession  of  a  vendor — (Hyder  Bux  v.  Bhubendradev, 
17  W.  R.,  179.  See  also  22  W.  R.,  F.  B.,  22.  Also,  Messrs.  Watson  &  Co.  v.  Rani 
Surat  Sundari,  7  W.  R.,  395.)  Per  contra  it  has  been  held  that  where  the  xemindar 
consents  to  the  transfer  of  the  tenure  from  one  raiyat  to  another,  the  possession  of  both 
must  be  considered  continuous  and  the  right  of  occupancy  to  date  from  the  tim^of  the 
first  holder— (Huro  Chunder  v.  Mr.  Dunne,  5  W.  R.,  Act  X,  55.)  A  holding  by  a 
raiyat  and  his  father  for  many  years  creates  a  right  of  occupancy  which  will  prevent 


Digitized  by  LjOOQ IC 


SIC.  ao.  ]  BENGAL  TENANCY  ACT.  I05 

the  zemindar  from  ousting  the  raiyat  except  by  due  course  of  law— Nitn  Chand  v. , 
Moorari  Mundle  8  W.  R.,  127  ;  Lai  Bahadur  w.  Solano,  L  L.  R.,  10  Cal.  45 ;  12  C.  L. 
I^*>  559*  I"  ^  s^^  ^y  ^  zemindar,  for  ejectment  when  the  raiyat  pleads  continuous 
possession  for  twelve  years,  and  it  is  found  that  the  raiyat  was  evicted  during  that 
period,  but  got  back  into  possession,  the  raiyat's  right  of  occupancy  will  depend  on 
whether  the  eviction  was  wrongful  or  not,  the  onus  being  on  him  to  prove  that  the 
.eviction  was  wrongful — Mahomed  Gazee  Chodry  v.  Noor  Mahomed,  24  W,  R., 
324;  Lutifannesa  v.  Pulin  Bihari,  L  L.  R.,  W.  R.  Sp.  F.  B.  91;  Radha  Gobind 
V.  Rakhal  Das,  LL.R.,  12  Cal.  82.  See,  however,  clauses  (6)  and  (7)  the  present  section 
and  section  87  of  the  Act ;  Compare  Tirthanund  v.  Herdu  Jha,  L  L.  R.,  9  Cal.  252. 
Occupation  for  twelve  years  cannot  give  a  right  of  occupancy  where  the  occupation 
by  the  occupant  aloAe  did  not  extend  to  twelve  years,  nor  was  it  the  occupation  of  land 
which  he  had  inherited. — (Kherode  Chunder  v.  Mr.  D.  M.  Gordon,  23  W.  R,,  237.) 
Land  Sitaate  in  the  village :— -This  must  be  read  with  the  foregoing  context 
"held  as  a  raiyat"  ;  hence  land  here  means  agricultural  or  horticultural  land.  A  tenant 
b  not  a  raiyat  unless  he  holds  the  land  for  the  purpose  of  cultivation.  The  word  *  land ' 
has  not  been  defined.  Jn  Act  V  (B.  C.)  of  1867,  for  all  subsequent  enactments 
of  the  Bengal  Council,  '  land  '  has  been  interpreted  to  '  include  houses,  buildings 
and  corporeal  hereditaments  and  tenements*  of  any  tenure,  unless  where  there 
are  words  to  exclude  houses  and  buildings  or  to  restrict  the  meaning  to 
tenements  of  some  particular  tenure.'  But  the  present  Act  being  an  India  Council 
Act,  and  the  General  Clauses'  Act  (Act  I  of  1868)  not  having  defined  the 
'land,'  the  interpretation  g^ven  to  it  in  the  Bengal  Council  Act  referred  to 
win  not  hold  good.  In  the  original  Bill  of  the  Rent  Commission  an  attempt 
was  made  to  define  land,  but  it  was  abandoned  on  account  of  the  intrinsic  difficulties 
attached  to  it.  The  draft  definition  was  to  the  following  effect :  **  Land  includes  woods 
and  water  thereupon  :  when  applied  to  land  cultivated  or  held  by  a  raiyat,  it  means  land 
used,  or  intended  to  be  used,  for  agricultural  or  horticultural  purposes,  or  the  like.  In 
Chapter  XVIII,  it  means  (a)  tenures,  under- tenures,  and  holdings  ;  (h)  land  used,  or  let 
to  be  used,  for  agriculture,  horticulture,  pasture  or  other  similar  purpose,  or  for  dwell* 
ing  houses,  manufacture,  or  other  similar  buildings;  and  (c)  rights  of  pasturage,  forest 
rights,  fisheries,  and  the  like.  Explanation  i^Bastu  or  homestead  land  is  land  used 
for  agricultural  purposes  when  it  is  occupied  by  a  raiyat,  and  together  with  the  land 
cultivated  by  such  raiyat  forms  a  single  holding."  This  definition  was  subsequently 
abandoned  on  account  of  the  difficulties  it  gave  rise  to.  The  words  '  held  as  a  raiyat' 
have  simplified  the  meaning  of  the  word  'land'  in  this  section.  See  s.  5,  els  (2),  (3)  and 
(4)  and  ss.  76  and  79  of  the  Act.  See  also  notes  under  cl.  5  of  s.  3,  ante,  pp.  31 — 35. 
The  land  must  therefore  be  used  for  agricultural  purposes,  otherwise  no  right  of 
occupancy  is  acquired.   Thus,  it  was  held  that  a  tenant  who  had  obtained  a  plot  of 

ground  for  building  a  house,   obtained  no  right  of  occupancy 
"^Sf^S^.**"""^*"*         in  the  land.  "The  occupation,"  observed,  Phear,  J.,  "intended 

to  be  protected  by  this  section,   is  occupation  of  land  consi- 
dered as  the  subject  of  agricultural  or  horticultural  cultivation,  and  used  for  purposes 
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incidental  thereto,  such  as  for  the  site  of  the  homestead  or  the  dwelling-house  of.  Ihe 
mali." — (Kalee  Kishen  v,   Sreemati   Janki,   8  W.    R.,   251).    Similarly  jio  right  of 
occupancy  is  acquired  in  land   used  for  the  erection  of  a  school  or  a  church.^ — (Ranee 
Shomomayi  v,  Blumhardt,   9  W.  R»,  552.)  Occupancy  right  will  not  accrue  in  any 
land,  except  land  of  which  the  main  object  was  cultivation.-  (Ram  Dhun  v.  Haradhun 
Paramanik  12  W.  R.,  404 ;  Khellut  Chunder  v.  Umirto,   i  Indian  Jurist,  N.  S.,  426\, 
Land  situated  in  a  town,  or  used  for  building  purposes,   and  not  for  horticultural  or 
agricultural  purposes,  are  not  the  subject  of  the  legislation    of  Act  X  of  1859,  and 
therefore  no  right  of  occupancy  can   be   acquired  under  this  section  in  such  holding. 
In  the  matter  of  Bromo  Majd,  14  W.  R.,    252  ;  Madan  Mofian  Biswas  v.  Stalkart,  17 
W.R.,  441  ;  Kalee  Mohan  v.  Kalee  Kristo,  1 1  W.R.  183 ;  Church  t^.Ram  Tanoo  Shaha, 
II  W.  R.,  547  ;    Rani   Doorga  Sundari  v.    Oomdutunnesa,   18   tV.  R.,    F.  B.,  235. 
Per  contra,    Brojonath  v.  Gopeenath  Shaha,   17  W.  R.,    183;   Watson   &  Co.  v, 
Gobinda  Chunder,   Sp.   W.  R.,   Act  X,  46 ;  Sheik  Nasar  Ali  v,  Sadut  Ali,  id,,   102  ; 
Biprodas  E>e  v.  Wollen,  i.  W.  R.,  223;  Tarini  Persad  Ghosc  r.  Bengal   I.  Company,. 
2  W.  R.,    Act  X,   9 ;   Mothoora  Nath  v.  Campbell,  15  W.  R^  463.    The  Full  Bench 
decision  in  Rani    Doorga  Sundari   setded  the  point.    The  present  section  is  more 
clear.  It  will  evidently  exclude  land  entirely  for  buildings  from  the  right  of  occupancy. — 
(Mohurali  Khan  v.  Ram  Ruttun,  21  W.  R.^  460.)    A   landlord,  however,  who  allows 
his  tenant  to    invest  capital  in  erecting  buildings  on  land  let  for  cultivation,  and  raises 
no  objection  for  a  considerable  number  of  years,   will   not  be  allowed  to  <fisturb  the 
holding.    The  fact  of  the  building  having  been  allowed  to    remain  is  prima  facie 
proof   that    the  land  was  let   for  building  purposes.— (Brojonath    v.    Stewart,    16 
W.  R»,  216).    But  bastu  land  upon   which  the  raiyat's   house  is  buih  does  not  fall 
within  the  definition  of  land  let  for  building  purposes. — (Naimuddi  Jowardar  v,   Scott 
Moncrieff,    12  W.  R.,    14a;   W.  G.  N.  Ppgose  v.    Raju   Dhopee,   22   W.  R.,  511.) 
There  can  be  no  right  of  occupancy  in  anything  but  land ;  sl 
jn&Br  and  tank.  raiyat  who  has  held  a  julkur  for  a  number  of  years  obtains 

no  right  of  occupancy  in  it. — Wooraa  Kanto  v.  Gopal  Sing-, 
2  W.  R.,  Act  X,  19 ;  Sham  Narain  v.  Court  of  Wards,  23  W.  R.,  432 ;  Jagabandhu 
V.  Promotho,  I.  L.  R.,  4  Cal.  767  ;  BalHn  Kar  v.  Akram,  I.  I^  R.,  4  Cal.  961.  So 
that  when  the  julkur  dries  up,  the  land  below  does  not,  as  a  matter  of  course,  become 
the  right  of  the  holder  of  the  julkur.— Bishenlal  Das  v.  Rani  Khyrunnesa  B^^m, 
I.  W.  R.,  78.  A  right  of  occupancy  cannot  be  gained  in  respect  of  a  tank  used  only 
for  the  preservation  and  rearing  of  fish,  and  not  forming  part  of  any  grant  of  land 
or  an  appurtenance  to  any  land,  even  though  possession  may  have  been  held  for 
more  than  twelve  years.— Siboo  Jelya  v.  Gopal  Chunder,  19  W.  R.,  200.  **  No 
doubt,"  observed  in  this  case.  Couch,  C.  J.,  **  it  may  be  said  that  a  tank  comes  under 
the  word  land,  as  land  covered  with  water,  but  it  is  to  be  land  cultivated  or  held 
and  we  think,  in  considering  whether  this  tank  comes  within  the  provisions  of  Act  X 
of  1859,  we  must  do  what  was  done  in  Ranee  Doorga  Sundari  r.  Oomdutunnesa,  9 
B.  L.  R.,  loi,  t.e.,  we  must  look  at  all  the  provisions  of  the  Act.  Following  that 
rule  in  the  present  case  we  think  we  cannot  say  that  the  provisions  of  Act  X  of  1859 
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are  applicable  to  such  a  tank  as  this  is.  For  instance,  the  provision  in  section  112 
of  the  Act,  which  was  noticed  in  that  case,  respecting  the  recovery  of  the  rent  of  the 
land  by  distress,  is  not  applicable  to  such  a  tank  as  this.  Following  that  rule  we  are 
of  opinion  that  it  cannot  be  said  that  a  right  of  occupancy  was  gained  under  the  Act 
by  the  parties  in  possession  of  this  tank,  although  for  more  than  twelve  years."  A  right 
of  occupancy  in  land  includes  the  same  right  in  respect  of  a  tank  appurtenant  to  the  land. 
But  a  right  of  occupancy  oin  be  acquired  in  a  tank  with  only  so  much  land  as  is  necessary 
for  the  banks — (Nidhi  Krishna  v.  Ram  Doss  Sen,  30  W.  R.  341.)  "Where  land  is 
let  for  cultivation,  and  there  is  a  tank  upon  it,  the  tank  would  go  with  the  land,  and  if 
there  was  a  right  of  occupancy  in  the  land,  there  would  be  a  right  of  occupancy  in 
the  tank  as  appurtenant  to  the  land.  But  here  the  tank  is  the  principal  subject  of 
the  lease,  and  only  %o  much  land  passed  with  the  tank,  as  is  necessary  for  it,  namely; 
for  banks.  This  in  reality  is  the  tank,  and  according  to  the  decisions  there  cannot 
be  a  right  of  occupancy  acquired  in  it."  (Per  Couch,  C.  J.).  So  where  a  jotedar 
had  exercised  rights  of  fishery  over  two  julkurs  for  more  than  twelve  years  not 
as  the  owner  of  jote  (with  which  the  julkurs  were  not  connected),  but  as  a  tenant 
under  a  landlord,  it  was  held  that  such  possession  did  not  confer  upon  him  a  right 
of  occupancy — (Shyam  Narain  v.  The  Court  of  Wards  on  behalf  of  Rajah  of 
Durbhanga,  minor,  23  W.  R.  432.)  But  apart  from  the  special  provisions  of  Act  X 
oi  1859  as  to  rights  of  occupancy,  applying  the  maxim  of  optimus  interpres  rerum  usus, 
it  may  be  shown  by  evidence  ^  to  the  nature  of  the  enjoyment  of  any  immovable 
property  what  the  grant  in  its  origin  really  was.  Accordingly,  the  frequent  transfer 
of  an  interest  in  a  tank  without  any  change  in  the  terms  in  the  holding  or  in  the 
amount  of  rent  paid,  extending  over  more  than  sixty  years,  was  held  to  prove  that 
the  interest  was  a  permanent  and  transferable  one,  which  could  be  maintained  against 
the  proprietor  of  the  taluk  in  which  the  tank  was  situate — Nidhi  Krista  v.  Nistarini 
Dasi  and  others,  21  W.  R.,  386.) 

*  Village  '  has  been  defined  in  clause  (10)  of  section  3.  This  is  an  attempt  to 
rehabilitate  the  khudkasht  raiyat  and  disturb  the  economy  of  the  peasantry  as  has 
grown  up  since  1859.  The  original  division  of  raiyats  was  kkudkashts,  or  those 
who  cultivated  the  lands  of  the  village  in  which  they  resided,  and  paikashts,  or  those 
who  cultivated  in  the  neighbouring  village.  The  former  had  occupancy  right,  the 
latter  were  mere  tenants-at-will.  When  Act  X  of  1859  was  enacted,  the  village 
community  was  not  in  existence  in  Bengal,  and  Act  X  did  away  with  the  element 
of  residence  in  the  village,  and  adopted  a  prescriptive  test  of  occupancy,  vf!0.,  twelve 
years*  occupation,  whether  in  the  village  or  out  of  it.  The  present  Act  keeps  the 
prescriptive  test  introduced  by -Act  X  intact,  and  further  circumscribes  the  rights  of 
the  settled  raiyat  in  the  village.  The  element  of  residence  in  the  village  has  been  thrown 
out  in  both  the  Acts.  As  to  village,  see  notes  under  sub-section  (2)  of  this  section 
and  also  notes  under  clause  10  of  section  (3). 

Whether  under  a  lease  or  otherwise  :^This  is  consistent  with  the  case- 
law  on  the  subject.  Originally  it  was  held  that  a  raiyat  who 
holds  for  more   than   twelve  years   under  pottas  granted  only  for 
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terms  of  years,  has  no  right  of  occupancy— (Kebul  Mahtun  v.  Sheik  Sunnoo,  5  W.  R., 
(ActX),  80  ;   Domunoollash  Sircar  v.  Mahmondie  Nushyo,  11  W.  R^  556.)    These 
decisions  have  been  overruled  by  a  Full  Bench.    A  raiyat  who  has  held  or  cultivated 
a  piece  of  land  continuously  for  more  than  twelve  years,   but  under  several  written 
leases  or  pottas,  each  for  a  specific  term  of  years,  is  entitled  to  claim  a  right  of  occupamy 
in  that  land.    Neither  the  mere  fact  of  a  raiyat  taking  a  lease  for  a  term  of  years,  nor 
the  mere  existence  of  the   right  of  re-entry  on  the  part  of  the  landlord,  amounts  to  an 
express  stipulation   within  the   meaning  of  section  5.  Act  X  of  1859,  so  as  to  prevent 
the  right  of  occupancy  being  acquired   under  section  6— (Pandit  Sheo  Prokash  «. 
Ram   Sahai    Sing,    17    W.  R.,  62   F.  B.)    In  support  of  this.  Baboo  Nundo  Lall 
See  V.  Ramun  Sing,  6  W.  R.,   (Act  X)  38  ;  Shibdyal  Palit,  2  W.  R.  (Act  X)  54  ;  4 
W.  R.,  (Act  X)  I  ;   Khujoorannesa  Begum  v.  Ahmed   Reza,  11  tV.  R.,  88  ;  see  also 
Golam  Panjah  v,  Hurish  Chandra,  17  W.  R.,  552  ;  Narain  Sing  v.  Mansur  Raoot,  25 
W.  R.  155.,    Where  a  lease  provided  that  at  the  expiration  of  the  term,  the  landlord 
should  be  at  liberty  to  enter  into  a  settlement  with  any  one  he  pleased,  and  so  put  an 
end  to  the  lessee's  tenure,   and  the  landlord   notwithstanding  allowed  the  tenant  to 
continue  the  occupation   paying  rent,— Ae/if,  that  there  was  nothing  in  the  stipulation 
which  of  itself  operated  to  negative  or  destroy  the  tenant's  right  of  occupancy^— 25 
W.  R.,  114)    The  prohibitory  clause  of  section  6,  Act   VIII  of  1869  (B.  C.)  will  not 
apply  to  the  case  of  a  raiyat  holding  under  a  person  having  a  permanent.. 'transferable 
interest  in  the  land,  so  as  to  deprive  the  raiyat  of  a  right  of  occupancy  in  the  land  if 
he  has  fulfilled  the  other  requirements  of  the  law.    The  mere  fact  of  his  holding  under 
a  potta,  which  reserved  only  an  annual  rent  year  by  year  would  not  be  sufficient  to 
deprive  him  of  the  privil^e,  unless  there  were  some  words  in  the  potta  prohibiting 
him  from  acquiring  that  right — (Raghunath  Soner  v.  Mopkmid  Das,  35  W.  R.,  213.) 

The  mere  fact  of  a  lease  being  granted  for  a  particular  term,  even  where  there 
is  an  express  provision  for  re-entry  by  the  lessor,  does  not  prevent  the  accrual  of  an 
occupancy  right  under  section  6,  Act  VIII  of  1869  (B.  C),  to  a  raiyat  who  continuously 
occupies  for  more  than  twelve  years  :  nor  is  a  right  of  occupancy  already  acquired 
destroyed  by  a  grant  of  such  a  lease — (Mukhtar  Bahadur  v.  Brojoraj  Sing  Chowdry, 
9  C.  L.  R.  143  ;  Chundrabali  v.  Harrington,  I.L.R.,  18  Cal  349.  see  s.  116  and  Chap* 
XI  post. 

The  present  Act  goes  further  than  these  decisions,  because  even  a  contract 
cannot  prevent  the  accrual  of  an  occupancy  right.  Vide  (a)  sub-section  (3)  of 
section  178. 

Proprietor's    private    lands:— For   Nij-Jote,    Khamar,   Khamat    and    other 
private  lands  of  the  proprietor,  see  s.  116  and  chap.  XI  post. 

ChuT,  Deeralx  and  utbandi  lands  -.—Sees.  iZo post. 

Service  tenures :— See  s.  iSi  post. 

Distinction  between  a  settled   raiyat  and  oconpancy  raiyat  ."—Having 

regard    to    the    definition    of    the  settled     raiyat    as  given    in  s.   20    and  to  the 
classification  of  raiyats  as  provided  for  in  s.  4,  the  L^islature  evidently  meant  to 
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create  no  distinction  between  an  occupancy  raiyat  and  settled  raiyat,  but  a  distinc- 
tion has  been  attempted  to  be  made  in  Kuldip  Sing  v.  Chatur  Sing,  2  C.  W.  N.,  cccii. 
It  is  said  that  every  settled  raiyat  has  occupancy- rights ;  but  every  raiyat  having 
rights  of  occupancy  need  not  necessarily  be  a  settled  raiyat  of  the  village  where  his 
holding  b  situate.  An  occupancy-right  may  be  acquired  by  purchase  in  a  transfer- 
able occupan«y  holding,  but  the  status  of  a  settled  raiyat  in  village  can  only  be 
acquired  by  holding  some  land  as  a  raiyat  in  the  village  for  twelve  years. 

gxib-eection  2;— "The  first  alteration  in  this  chapter  which  appears  to  call 
for  notice  has  reference  to  the  area  over  which  the  status  of  a  settled  raiyat  is  to  hold 
good«  In  the  I  ith  paragraph  of  our  first  report  we  referred  to  the  inconvenience  which 
might  arise  in  certain  exceptionally  large  estates  from  the  status  holding  good  over 
the  whole  estate,  Imd  this  has  given  rise  to  considerable  discussion.  The  Bengal 
Government,  in  the  22nd  paragraph  of  its  report  of  the  15th  September  1884,  stated 
that  '  the  majority  of  the  officers  consulted  disapproved  of  the  definition  of  '  settled 
raiyat'  as  given  in  the  Bill,'  and  that '  the  proposal  which  found  favour  was  the  elimi- 
nation of  the  word  *  estate '  from  the  definition.'  That  Government,  nevertheless,  was 
of  opinion  that  it  was  necessary  to  retain  the  word  *  estate  '  in  order  to  meet  the  dan- 
ger of  the  acquisition  of  the  occupancy  right  being  prevented  by  shifting  raiyats  from 
one  village  to  another  within  the  estate.  It  seemed  to  us  that  this  danger  was  not  so 
great  as  to  justify  the  extension  over  all  portions  of  an  estate  of  the  status  of  **  settled 
raiyat "  acquired  in  one  portion  of  it,  since  estates  are  frequently  divided  among  nu- 
merous tenure-holders,  who  would  have  no  opportunity  of  examining  each  other's 
books,  or  knowing  anything  about  each  other's  raiyats.  The  danger  in  either  direc- 
tion b  not  serious,  for  in  the  vast  majority  of  cases  the  raiyat  is  practically  tied  to  his 
own  village ;  and  we  felt,  moreover,  that  by  confining  the  status  to  the  village  we 
should  be  proceeding  in  closer  conformity  to  the  original  conception  of  a  khudkasht 
raiyat,  which,  ^  explained  in  the  Statement  of  Objects  and  Reasons  of  the  Bill,  it 
has  been  always  intended  to  keep  in  view."     (S.  C.  B.  III.) 

Referring  to  the  argument  of  the  Lieutenant-Governor  about  the  propriety  of 
retaining  the  word.*  estate  '  in  this  section,  the  Hon'ble  Sir  Steuart  Bayley  observed 
in  his  speech  in  the  Council :  ''An  'estate'  is,  so  far  as  this  argument  is  concerned,  an 
administrative  fiction.  It  is  simply  thefarea  registered  in  our  books  under  one  number, 
and  liable  to  be  sold  as  a  single  unit  in. case  of  arrears  of  revenue  being  unpaid.  For 
rent  purposes  it  has  no  meaning.  It  is  not  all  the  area  owned  by  a  landlord,  for  a 
landlord  may  have  many  estates.  It  is  not  the  possession  of  a  single  landlord,  for  it 
may  be  divided  among  numerous  shareholders.  It  may  be  part  of  a  village,  or  it  may 
be  hundred  villages.  It  may  be  the  property  -  of  one  man,  or  the  property  of  hundred 
men.  It  may  be  managed  direct  by  the  landlord  or  indirectly  by  a  number  of  agents, 
or  it  may,  as  in  the  case  of  the  Burdwan  Raja's  estates,  be  let  out  into  innumerable  patni 
or  permanent  tenures  (these  tenure-holders  subdividing  it  again),  and  in  these  circums- 
tances what  is  one  estate  in  the  Collector's  books  becomes,  for  rent  purposes  several  hun- 
dred different  estates,  the  immediate  owners  or  managers  of  which  have  no  concern  with 
one  another,  can  see  nothing  of  each  other's  books,  and  know  nothing  of  each  other's 
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raiyats.  The  Burdwan  estate  is  of  course  an  exceptional  instance  from  its  size,  but 
to  a  smaller  extent  the  same  thing  happens  all  over  the  country,  and  it  is  on  this  point 
that  the  objection  is  most  difficult  to  meet.  The  affect  would  be  to  say  that  a  man 
having  once  acquired  occupancy  rights  in  any  part  of  an  estate  should  retain  those 
rights  with  respect  to  any  land  which  he  may  in  any  way  acquire  in  any  other  part  of 
the  estate.  Now,  an  estate,  as  I  have  shown,  may  be,  and  frequentl}^s,  subdivided 
among  numerous  tenure-holders,  or  numerous  managers.  Any  of  these  men  may 
perhaps  be  able  to  say  if  any  particular  person  has  settled  rights  in  his  own  particular 
tenure,  but  he  cannot  possibly  know  this  in  r^ard  to  the  other  tenures  of  the  estate. 
He  may  let  a  man  into  hb  village  as  a  non-occupancy-raiyat,  and  the  latter  can  imme- 
diately turn  round  and  say  that  having  acquired  occupancy  rights  in  a  village  twenty 
miles  away  belonging  to  another  tenure-holder,  he  claims  to  Hkve  them  also  in  his 
new  land.  Clearly  the  Lieutenant-Governor's  ailment,  deduced  from  the  landlord's 
ability  to  know  the  character  of  his  own  raiyats,  does  not  apply  to  cases  of  this  class, 
and  from  this  point  of  view  his  position  is  not  an  easy  one  to  defend.  The  only  reason 
for  retaining  the  word  '  estate '  in  the  definition  is  to  prevent  a  landlord  from  shifting 
his  raiyat's  holding  from  one  village  to  another  within  his  estate  and  so  breaking  down 
the  occupancy- right.  Now  to  this  argument  the  Lieutenant-Governor  himself  supplies 
the  answer.  He  urges  that  95  per  cent,  of  the  raiyats  are  so  poor  that  they  cannot 
hold  land  away  from  their  own  residence.  This,  if  it  shows  that  the  danger  to  the 
landlord  would  not  be  great  from  retaining  the  word  *  estate,*  it  also  shows  that  the 
possibility  of  shifting  raiyats,  except  within  reach  of  their  residence,  is  equally  limited. 
The  advantage  to  the  raiyats  of  carrying  with  them  the  occupancy  right  from  one 
village  to  another,  within  the  same  estate,  is  very  small,  for  it  is  shown  that  95  per 
cent,  of  them  are  not  in  a  position  to  take  advantage  of  it,  and  the  only  raiyats  who 
could  take  advantage  of  it  are  those  who  have  abandoned  their  own  village,  and  its 
application  in  their  case  would  be  a  misuse  of  the  power  and  contrary  \§  the  proposed 
intention  of  the  Bill.  It  is  possible,  no  doubt,  that  shifting  may  occur  in  exceptional 
instances,  where  a  landlord  has  several  villages  in  his  own  direct  management  ^^ithin 
reach  of  the  cultivator's  residence,  and  where  he  is  powerful  enough*  But  in  the  case 
of  a  very  powerful  landlord,  strong  enough  to  do  this  and  determined  to  break  down 
the  occupancy- right,  I  ani  afraid  he  will  always  find  some  door  open,  and  it  must  be 
remembered  that  not  only  is  the  number  of  landlords  who  are  in  a  position  to  do  this 
very  small,  but  also  the  number  of  tenants  to  whom  the  process  can  be  applied  is 
small  also.  I  suppose  tliat,  when  the  Bill  becomes  law,  nine-tenths  of  the  tenants  will 
have  secure  occupancy  rights  in  the  land  they  cultivate,  and  of  the  remaining  tenth 
it  is  but  an  infinitesimal  portion  that  can  be  exposed  to  the  danger  above  explained. 
On  the  other  hand,  as  long  as  we  confine  the  accrual  of  occupancy-rights  to  the  village, 
we  have  an  absolutely  unassailable  position.  The  khttdkasht  raiyat's  rights  in  the 
village  are  independent  of  those  of  the  rent -receiver,  and  it  matters  not  among  how 
many  estates  the  village  may  be  divided.  The  raiyat  is  a  khudkasht  raiyat  of  that 
village,  and  has  by  custom,  as  well  as  by  old  law,  a  right  of  occupancy  in  any  land 
he   may  cultivate   in   that  village   without  reference  to  whom  he  pays  his  rent ;  but 
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when  once  with  the  object  of  stopping  gaps  we  take  up  more  ground  and  apply  the 
same  rule  to  the  estate,  our  position  is  no  longer  defensible.  Not  only  is  the  theory  new 
and  unsupported  by  prescription  or  sentiment,  it  is  open  to  a  variety  of  practical  objec- 
tions, and  by  taking  extreme  instances  it  can  be  made  to  appear  hopelessly  ridiculous. 
Looking  as  I  do,  upon  the  danger  involved  to  the  raiyats  on  the  one  hand,  by  omitting 
'  estate '  and  to  the  zemindars  on  the  other,  by  including  it  as  for  the  most  part  of 
exceedingly  small  importance,  I  greatly  prefer,  for  the  above  reasons,  to  omit  it. 
I  do  not  think  any  intermediate  device,  such  as  that  of  limiting  the  '  estate '  to  so 
much  of  it  as  is  comprised  in  one  pergunnah,  or  in  one  permanent  tenure,  or  by  ex- 
tending the  village  to  an  artificial  area  within  a  fixed  radius,  would  be  found  to  work 
satisfactorily,  and  none  of  these  suggestions  wholly  commend  themselves  to  the 
Committee.  I  can  only  repeat  my  conviction  that,  though  the  danger  of  raiyats 
being  shifted  from  one  village  to  another  within  an  estate  is  not  wholly  imaginary, 
it  is  not  a  serious  danger,  and  that  the  provisions  in  the  Bill,  supplemented  as  they. 
are  by  a  working  presumption,  will  sufficiently  secure  nine-tenths  of  the  riyats  in 
their  just  right."     (Debate  of  the  Council,) 

But  the  holding  of  different  times  must  be  under  one  and  the  same  landlord. 
It  was  never  the  intention  of  the  Legislature  to  allow  the  raiyats  of  rival  zemindars  to 
take  advantage  of  this  section  and  make  out  a  right  of  occupancy  for  themselves. 
The  language  of  the  section  is,  however,  defective. 

Sxib-SOCtioIl  3  ; — This  provision  only  refers  to  the  acquisition  of  the  right,  and 

the  right  when  acquired  is  declared  to  be  heritable  in  section  26— 

see  Nimchand  Borooah  v,  Mooraree  Mundal,  8  W.R.,  127.  In  an 

earlier  decision  it  was  held  that  where  the  zemindar  consents  to  the  transfer  of  a  tenure 

from  one  raiyat  to  another,  the  possession  of  both  must  be  consi- 

a  Snin^  wuTnok'^count  ^^^^^  continuous,  and  the  right  of  occupancy  will  date  from  the  time 

in  makinsc  ont  an  occu-  of  the  first  holder— (Huro  Chunder  v,  Mr.  A.  D.  Dunn,  manager 
pancy-right.  ^ 

of  the  Estates  of  Lukhee  Debia  Chowdrain,  5  W.  R.  Act  X,  55)  ; 
but  not  so,  unless  the  holding  is  transferable  by  custom — (Messrs.  Watson  &  Co.  v. 
Ranee  Sharat  Sundari  Debia,  7  W.  R.,  395).  When  a  jote  is  transferred  even  with  the 
consent  of  the  zemindars,  the  transferee  merely  acquires  a  new  jote  on  the  terms  on 
which  the  old  tenure  was  held,  but  he  is  not  entitled  to  makeup  his  right  of  occupancy 
by  adding  the  time  during  which  his  predecessor  held  it — (Tara  Prosad  v,  Soorja 
Kant  15  W.  R.,  152  ;  Hyder  Bux  v,  Bhubendra  Deb,  17  W.  R.,  179  ;  also  22  W.  R., 
22  F.  B.)  From  this  clause  it  appears  that  the  holding  of  a  non -occupancy  raiyat  is 
heritable,  or  else,  the  word  •'  heir  "  would  not  have  been  used.  But  it  has  been  held  that 
the  holding  of  a  non -occupancy  raiyat  is  not  heritable. — Karim  «.  Sunder,  i  C.  W.  N. 
89;  L  L.  R.,  24Cal.  707.  This  sub-section  only  shews  that  where  the  heir  of  a 
non -occupancy  raiyat  is  allowed  to  hold  on,  he  may  add  the  period  of  his  own  occu- 
pation to  that  of  his  predecessor  to  make  up  the  period  of  12  years  necessary  for  the 
acquisition  of  the  right  of  occupancy  ;  but  the  provision  is  expressly  said  to  be  limited 
to  the  purpose  of  s.  20,  and  it  does  not  shew  that  he  can  compel  the  landlord  to  give 
up  possession  after  re-entry  on  the  late  tenant's  death,  per  Banerjee  J.  Ibid. 
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An  heir  of  an  occupancy  raiyat  can  claim  recognition  by  the  landlord  on  the 
death  of  his  ancestor  who  was  the  recorded  tenant  (Ananda  Kumar  v.  Hari 
Das,  I.  L.  R.,  27  Cal..  545  ;  4  C.  W.  N.,  608. 

Sxib-SOCtiOIl  4 :  —This  supersedes  Shaik  Mahommed  Chaman  v.  Ram  Persad 
Bhakat ,  8  B.  L.  R.,  338  ;  22  W.  R.,  52  note.  This  right  may  be  in  its  inception 
joint  with  other  persons,  and  by  the  death  of  co-sharers  ultimately  became  a  sole 
right  without  its  continuous  nature  being  affected. — (A.  J.  Forbes  r.  Ramlal  Biswas, 
22  W.  R.,  51.)  see  notes,  pp.  96,  97,  ante. 

Sxib-SOCtiOIl  5  : — This  sub-section  will  extend  the  range  of  s.  21. 

And  for  one  year  thereafter,  i,  e.,  for  one  year  after  he  ceases  to  hold  any  land 
in  the  village.  The  holding  of  any  land,  however,  e,  g,,  a,  homestead,  would  not 
make  a  person  a  settled  raiyat.  The  holding  must  be  as  a  raiyat,  i .  e.,  for  the 
purposes  of  cultivation.  Suppose  a  man  used  to  cultivate  some  land  in  a  village  and 
reside  there,  and  suppose  he  throws  up  all  his  land  except  his  homestead  and  does 
not  take  up  any  fresh  land  for  cultivation  within  a  year,  does  he  still  continue  to 
be  a  settled  raiyat  ?  Possibly  not.  See  s.  87,  post.  ^ 

Sxib-flecUon  6  :— in  a  suit  by  a  zemindar  for  ejectment  where  the  raiyat  pleads  a 
continuous  occupancy  for  twelve  years,  and  it  is  found  that  the  raiyat  was  evicted 
during  that  period  but  got  back  into  possession  ;  if  the  eviction  were  wrongful,  it  would 
not  be  such  an  interruption  of  possession  as  would  prevent  the  raiyat  from  acquiring  a 
right  of  occupancy.  But  it  would  lie  with  the  raiyat  to  show  that  the  eviction 
was  wrongful. — Mahomed  Gazee  Chowdry  v.  Noor  Mahomed  24  W.  R.,  324. 
See  also  Lutifunnissa  v.  Pulin  Bihari  Sen,  W.  R.  Sp.  No.,  F.  B.,  91  and  Radha 
Govind  Koer  v.  Rakhal  Das  Mukerji,  I.  L.  R.,  12  Cal„  82. 

Sub-SOCtlon  7 :— This  sub-section,  which  makes  a  very  important  change  in 
the  law,  has  been  adopted  at  the  instance  of  the  Government  of  Bengal  ;  "While, 
however,  the  Lieutenant-Governor  thus  agrees  with  one  part  of  the  definition  of 
a  settled  raiyat  the  burden  of  proving  twelve  years'  occupation.  This  provision  will 
in  most  cases  cause  delay  and  inconvenience,  and  in  some  cases  must  result  in 
injustice.  It  is  here  a  misfortune  that  Bengal  is  so  absolutely  destitute  of  a  record 
of  rights.  If  we  had  suc|j  a  record,  the  position  would  be  without  difficulties,  but 
in  its  absence  there  is  much  reason  to  fear  continuous  litigation  to  establish  or  disprove 
claims  to  a  right  of  occupancy.  When  under  the  provisions  of  this  bill  a  record 
of  rights  is  established,  disputes  will  be  impossible.  But  in  the  long  interval  before 
that  can  be  accomplished,  we  must  seek  by  some  addition  to  the  section  to  meet  the 
difficulty,  and  the  only  way  which  presents  itself  to  the  Lieutenant-Governor's  mind 
is  the  adoption  of  the  principle  that  the  fact  of  residence  or  actual  occupation  which 
can  be  readily  ascertained,  should  afford  a  rebuttable  presumption  that  the  raiyat 
is  entitled  to  be  classed  as  a  settled  raiyat.  If  the  presumption  be  unfounded,  the 
zemindar  can  readily  rebut  it,  for  all  the  materials  of  proof  are  in  his  office  or  sherista. 
No  one  can  doubt  that  in  the  vast  majority  of  cases  the  presumption  will  not  be 
rebuttable,  and  that  the  zemindars  will  not  question   it ;  and  thus  an  enquiry  into 
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exceptional  cases  will  alone  be  needed  to  secure  to  the  country  at  large  the  peace  and 
contenment  which  must  attend  on  the  well-defined  status  of  the  bulk  of  the  agricultural 
population.  On  the  other  hand,  an  enquiry  into  the  status  of  all  resident  cultivators  will 
last  a  generation  and  will  lead  to  unrest,  if  not  litigation,  which  should  be  avoided."— 
(  No.  72  T.— R.  of  the  27th  September  1883.)  " 

This  provision   is,  however,  revolutionary.     Hitherto  it  has  been  always  held  that 

it  is  for  the  raiyat  to  prove  that  he  has  acquired  an  occupancy 
Presumption.  right ;   the  presumption   now  lays  down  that  the  zemindar  is 

to  prove  that  he  is  not  an  occupancy- raiyat.  The  presump- 
tion, however,  is  rebuttable.  Observe,  too,  that  it  applies  with  reference  to  some 
particular  land.  Suppose  the  question  arises  with  respect  to  a  particular  plot  of 
ground,  and  the  fiolder  proves  that  he  holds  it  as  a  raiyat,  the  presumption  will  arise 
that  he  has  acquired  a  right  of  occupancy  with  reference  to  that  particular  plot.  The 
zemindar  may  rebut  it ;  and  then  the  raiyat  may  fall  back  upon  sub-section  (2)  and 
prove  that,  though  he  did  not  hold  that  particular  plot  of  land  for  twelve  years,  he  has 
held  other  lands  for  that  period. 

21.     (1)  Every  person  who  is  a  settled  raiyat  of  a   village 

within  the  meaning  of  the  last  foregoing  section 

Settled  raiyats  to      shall  have  a  right  of  occupancy  in  all  land  for 

ri^to.    ^^"P^^^'      the  time  being  held  by  him. as  a  raiyat  in  that 

village. 

(2)  Every  person  who,  being  a  settled  raiyat  of  a  village 
within  the  meaning  of  the  last  foregoing  section,  held  land  as  a 
raiyat  in  that  village  at  any  time  between  the  second  day  of 
March,  1883,  ^tnd  the  ^commencement  of  this  Act,  shall  be 
t  deemed  to  have  acquired  a  right  of  occupancy  in  that  land  iinder 
the  law  then  in  force ;  but  nothing  in  this  sub-section  shall  affect 
any  decree  or  order  passed  by  a  Court  before  the  commence- 
ment of  this  Act. 

Snb-SOCtiOll  1 : — **  One  of  the  privileges  of  the  khudkaskt  raiyat  was  to  hold  fresh 
land  in  the  same  village  on  the  same  tehure  as  the  old  ;  and  as,  in  those  times  there  was 
a  larger  margin  jo>l  waste  in  all  villages,  the  resident  cultivator  had  the  fresh  land  at 
his  door.  There  is  now  but  little  margin  of  waste  in  any  village  of  the  settled  districts, 
and  therefore  the  raiyat  if  he  wants  to  add  to  his  holding,  cannot  always  succeed  in 
doing  so.  That  he  should,  however,  if  successful  in  his  quest,  (and  he  can  only  succeed 
with  the  consent  of  his.  landlord)  hold  such  additional  land  in  the  same  estate,  by  the 
same  title  as  his  original  holding,  is  only  a  rational  development  of  an  old  customary 
law  of  the  country  to  suit  the  modem  wants."  (Beng.  Govt.  No.  972  T — R.,  of  the  27th 
September  1883.) 

The  force  of  this  sub-section  has  been  amplified  by  sub-section  (5)  of  section  20. 
A  settled  raiyat  acquires  a  plot  of  ground  in   1884 ;  by  this  sub-section  he  acquires  a 
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right  of  occupancy  in  it.  In  1885  he  surrenders  all  his  Idild  except  the  plot  he  deqttfred 
in  1884 ;  under  sub-s6ction  (5)  of  section  ao  he  continues  to  be  a  settled  rsliyat  iot  that 
plot*  Irt  1886  he  acquires  another  piece  of  land  under  the  landlonl,  and  under  th» 
sub-section  he  again  acquires  a  right  of  occupancy  in  it. 

This  sub-section  will  have  a  retrospective  effect  between  March  1883  to  ist 
November  1885  under  the  following  sub-section.  It  supersedes  the  decision  of  Amar- 
chand  Bukshee  Pyekar,  23  W.  R.,  228,  which  laid  down  that  land  held  as  one  tenure 
is  either  subject  to  a  right  of  occupancy  as  a  whole,  or  it  is  not  subject  to  any  right  d 
occupancy  as  to  any  part  of  it ;  if  within  twelve  years  the  tertant  has  been  allowed  to 
take  possession  of  fresh  lands^  and  such  addition  was  Intended  to  create  a  fresh  tenure, 
a  right  of  occupancy  has  not  been  acquired  as  regards  the  wholCi^although  a  portion 
has  been  held  for  more  than  twelve  years.  The  use  of  the  wond  **  village"  in  this 
section  shows  that  no  right  of  occupancy  can  be  acquired  under  the  Act  in  towns  and 
suburban  lands»  and  it  has  been  held  that  '*  there  is  no  authority  for  the  ptopositloti 
that  there  may  be  rights  of  occupancy  in  suburban  lands  let  for  purposes  o(  building, 
though  these  rights  may  not  be  cognizable  under  a  law  intended  only  for  agricultural 
landlords  and  tenanU.*'-- (Rakhaldas  Addi  v.  Dinomayi  Debi,  I.  L.  R.,  16  Cal^  652). 
A  raiyat  who  has  a  right  of  occupancy  has  the  same  right  in  land  accreted  to  his  jote 
as  he  has  in  his  jote, — Gaur  Hari  v.  Bhola  KaibarUo,  I.  L.  R.,  21  Cal.,  23J. 

Sub-fiOOtiOtl  2:— This  section  has  a  retrospective  operation  and  should  be  read  with 
s.  ijSpost,  "  The  first  part  of  the  section  deals  with  the  case  of  lands  held  by  a  settled 
raiyat  at  or  after  the  date  from  which  the  Act  speaks,  that  is  to  say,  the  date  at  which 
it  came  into  operation,  and  it  declares  that  such  holding  shall  give  a  right  of  occupancy. 
Sub-sec.  2  deals  with  the  case  of  lands  held  by  a  settled  raiyat  at  an  eariy  period, 
namely,  between  the  and  of  March  1883  and  the  comaiencement  of  the  Act,  and  it  says 
that  such  holding  shall  be  deemed  to  have  given  a  right  of  occupancy.  This  sub-section 
is  therefore  in  express  terms  retrospective."  Per  Wilson,  J.  (Pigot,  O'  Kinealy  and  Ghose 
JJ.,  concurring^. — Tupsee  Singh  v.  Ram  Sarun,  I.L.R.,  15  Cal.  376;  see  also  Jogessur 
Dass  V.  Aisani,  I.L.R.,  14  Cal.  553  ;  followed  in  Parbati  churan  i>.  Kamaruddin^  I.L.R. 
14  Cal  556  note. 

The  2nd  of  March  1883  ^^^  ^^  ^^e  on  which  the  motion  was  made  in  the  L^s- 
lative  Council  for  leave  to  introduce  The  Bengal  Tenancy  Bill. 

« 

22.     (1)     When  the  immediate  landlord  of  an  occupancy- 
holding  is  a  proprietor  or  permanent   tenure- 
Effect  of  acquisi-      holder,  and  the   entire   interests   of  the  land- 
right  by  ^dlmd!^"      lord  ^and    the   raiyat   in    the  holding  become 
unital   in  the  same   person   by  transfer,  suc- 
cession or  otherwise,  the  occupancy-right  shall  cease  to   exist ; 
.but   nothing  in   this   sub-section  shall   prejudicially  affect   the 
rights  of  any  third  perscHi. 


Digitized  by  LjOOQ IC 


sfcc.  a«.]  BENGAL  TENANCY  ACT.  II5 

(2)  If  the  occupancy-right  in  land  is  transferred  to  a  per- 
son  jointly  interested  in  the  land  as  proprietor  or  permanent 
tenure-holder,  it  shall  cease  to  exist ;  but  nothing  in  this  sub- 
section  shall  prejudicially  affect  the  rights  of  any  third  person, 

(3)  A  person  holding  land  as  an  ijaradar  or  farmer  of 
rents  shall  not,  while  so  holding,  acquire  a  right  of  occupancy 
in  any  land  comprised  in  his  ijara  or  farm. 

Explanation. — A  person  having  a  right  of  occtupancy  in 
land  does  not  lose  it  by  subsequently  becoming  jointly  interested 
in  the  land  as  proprietor  or  permanent  tenure-holder,  or  by 
subsequently  holding  the  land  in  ijara  or  farm. 

SubHEIOOtiOlIS  (1)  And  (2)5 — These  sub-sections  introduce  the  rule  of  merger  : 
"  We  have  in  s.  22  recast  ss.  28  and  29  of  the  Bill  No.  II  so  as  to  carry  out  more 
precisely  the  intention  with  which  they  were  framed,  and  we  have  inserted  a  sub- 
section (2)  providing  that  if  the  occupancy  right  in  land  is  transferred  to  a  person 
jointly  interested  in  the  land  as  proprietor  or  permanent  tenure-holder,  it  shall  cease 
toexist."-(S.C.  B.  III.) 

The  original  provisions  about  merger  as  proposed  in  the  Rent  Commission  Bill 
may  throw  some  light  upon  the  subjects    They  are  as  follows  .* — • 

'*  43.  (<».)  When  by  purchase  at  a  private  or  public  sale,  by  gift,  succession,  or 
will,  the  proprietor  of  an  estate  becomes  the* owner  of  a  tenure 
w^^xt^^.  *^***  **""  «"  such  estate,  such  tenure  shall,  unless  such  proprietor  can 
show  that  he  had  a  contrary  intention,  be  presumed  to  be 
merged  in  the  proprietary  interest  and  to  be  extinguished  by  the  fact  of  the  same 
person  being  owner  of  the  estate  and  the  tenure,  subject,  however,  to  the  following 
conditions :—  • 

(i)^  Such   person   must  be  owner  of  the  estate  and  the  tenure  in  the  same  right 
and  at  the  same  time. — Kent,  Vol.  IV,  p.  108  ;  Woodfall,  281. 

(2)  The  presumption  shall  not  arise  in  the  case  of  a  minor  until  he  becomes  of 

full  age,  or  in  the  case  of  a  person  of  unsound  mind  until  he  becomes  of 
sound  mind.— Kent,  Vol.  IV,  p.  112.  '^ 

(3)  Such   merger  shall   not  operate  to  the  prejudice  of  any  person  having  a 

lien  upon  such  tenure  or  any  under- tenure-holder  or  raiyat. — Kent, 
Vol.  IV,  pp.  no  and  in  ;  13  B.  L.  R.,  198. 
{4)  Subject  to  the  provisions  of  the  law  for  the  time  being  in  force  relating 
to  sales  of  land  for  arrears  of  Government  revenue,  and  subject  to  the 
provisions  of  th\^  Act  as  to  sales  for  arrears  of  rent  without,  or  in  exe- 
cution of,  a  decree,  such  proprietor  shall  have  ^he  same  rights  and  be 
subject  to  the  same  liabilities  which  the  previous  holder  of  such  tenure 
had  or  was  subject  to,  in  respect  of  those  persons  between  whom  and 
such  tenure-holder  the  relation  of  landlord  and  tenant  existed  -  8  and 
9  Vic,  cap.  106,  section  9  : 
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provided  that  when,  in  the  case  of  two  or  more  persons  being  coparceners,  one  or  more, 
but  not  all,  of  such  persons  become  the  owners  of  a  tenure  in  such  estate,  no  merger 
shall  take  place. 

**  (b.)  Upon  the  expiry  of  three  months  from  the  date  when  svich  person  so  be- 
came owner  of  the  estate  and  the  tenure,  such  contrary  intention  may  be  proved  in  the 
following  manner  and  not  otherwise  ;  that  is  to  say,  by  the  production  of  a  deed  de- 
claratory of  such  intention  and  duly  registered  within  such  period  of  three  months,  and 
by  proof  that  a  copy  of  such  deed  was  published  in  the  manner  provided  in  sub- 
clauses (4)anTl  (5)  of  clause  (aj  of  section  203,  for  the  notification  therein  mentioned. 

"  44.  The  provisions  of  section  43,  so  far  as  they  are  applicable,  shall  apply, 
mutatis  mutandis^  to  a  tenure-  holder  acquiring  an  under  tenure  of  ^e  first  degree;  to 
an  under- tenure-holder  of  the  first  d^^ee  acquiring  an  under-tenure  of  the  second 
degree;  and  so  on  in  order;  and  also  to  a  proprietor,  tenure-holder  or  under-tenure- 
holder  acquiring  an  occupancy-holding,  the  rent  of  which  was  previously  payable 
directly  to  such  proprietor,  tenure-holder,  or  under-tenure-holder. 

"  45.  It  is  hereby  declared  to  be,  and  to  have  always  been,  the  law  in  the 
territories  under  the  administration  of  the  Lieutenant  Governor  of  Bengal  that,  when 
the  Secretary  of  State  for  India  in  Council  acquires  an  estate  by  purchase  or  otherwise, 
the  proprietary  interest  in  the  land  included  in  such  estate  is  merged  in  the  para- 
mount title  of  such  S^retary  of  State,  and  extinguished  by  the  fact  of  such  proprietary 
interest  and  such  paramount  title  meeting  in  the  same  person.  The  third  and  fourth 
conditions  mentioned  in  clause  (a)  of  section  43  shall  apply  to  every  sudi  estate 
acquired  by  the  Secretary  of  State  for  India  in  Council.  Nothing  contained  in  this 
section  shall  be  construed  to  interfere  with  the  operation  in  any  such  estate  of  Act  VIII 
of  1879  passed  by  the  Lieutenant-Governor  of  Bengal  in  Council*  or  of  any  Act  for 
the  time  being  in  force  for  the  recovery  of  public  demands. 

Illustrations. 

An  estate  named  Sultanpur  is  purchased  by  the  Collector  of  Burdwan  on  behalf 
of  the  Secretary  of  State  for  India  in  Council  at  a  sale  for  arrears  of  land  revenue.  A, 
B,  and  C  are  raiyats  holding  land  included  in  this  estate,  and  before  the  sale  they 
paid  certain  annual  sun^^  as  rent  direct  to  the  proprietor  of  Sultanpur.  After  the 
sale  they  are  liable  to  pay  the  same  annual  sums  to  the  Secretary  of  State  for  India  in 
Council,  and  such  sums  are  so  payable  not  as  rent,  but  as  land  revenue." 

The  section  as  it  now  stands  was  recast  after  several  changes  in  the  successive 
Bills.    The  effect  of  the  provisions  in  this  sections  may  be  summed  up  as  follows  :— 

1.  If  the  immediate  landlord,  being  the  sole  proprietor  or  th^ sole  permanent 
tenure-holder  acquires  a  right  of  occupancy  by  transfer,  succession  or  otherwise,  a 
merger  takes  place  and  the  occupancy  right  is  extinguished. 

2.  If  the  immediate  landlord,  being  Ja  fractional  proprietor  or  permanent 
tenure-holder,  acquires  a  right  of  occupancy  by  transfer,  a  merger  takes  place,  and 
the  occupancy  right  is  extinguished, 
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3.  If  the  immediate  landlord,  being  a  fractional  proprietor  or  permanent 
tenure-holder,  acquires  an  occupancy  right  by  succession  or  otherwise  than  trdhsfer^ 
there  b  no  merger,  and  the  occupancy  right  lives. 

4«  If  an  occupancy-raiyat  acquires  the  entire  interest  of  the  immediate  landlord 
or  permanent  tenure-holder,  th^e  is  a  merger  and  the  occupancy  right  is  extinguished. 

5.  If  an  occupancy-raiyat  acquires  only  a  share  of  the  immediate  landlord's 
interest,  he  being  neither  a  proprietor  nor  permanent  tenure-holder,  no  merger  takes 
place,  and  the  right  of  occupancy  lives. 

6.  if  the  superior  and  inferior  interests  unite  together,  when  the  superior  interest 
is  that  of  a  person  who  is  not  a  permanent  tenure-holder,  or  who  is  a  farmer  or  ijaradar, 
no  merger  takes  place,  and  the  two  rights  live  distinctly  apart  from  each  other,  no 
matter  how  the  union  took  place. 

7.  During  the  term  of  an  ijara  or  farm,  the  raiyati  right,  whether  an  inchoate 
occupancy  right  or  a  complete  right  of  occupancy,  remains  in  abeyance. 

Sub-SectlOlia  (1)  and  {Qdl— Merger.  The  words  "rights  of  any  third  person"  mean 

rights  which  are  valid  ;  so  a  landlord  purchasing  the  holding 

th^l*perTOn.*^^  ^^  ^  raiyat  in  execution  of  a  decree  ^or  arrears  of   rent    is 

entitled  to  take  khas  possession  by  ejecting  an  under-raiyat 

whose  lease  is  not  created  by  a  r^stered  instrument  as  provided  in  s.    85  ;  the  rights 

under  such  an  under-raiyati  lease  are  not  protected  by  sub-sec.  i — Rajah  Peary 

Mohun  V.  Badul  Chandra,  5  C.  W.  N.  310  ;  I.L.R.,  28  Cal.  207.   The  *  third  person  ' 

includes  every  person  interested  other  than  the  transferrer  and  the.  transferee :—  Sita- 

nath  9.  Pelaram,  21  Cal.  869. 

A  right  of  occupancy  must  be  acquired  against  somebody  and  if  a  raiyat  is  in  posses- 
sion of   the  land  in    a  double    capacity  both,  as  a  raiyat. 
aS5it«d*byuSdKS7  ^"^  ^  *  malik,    it  is  almost  impossible  to  conceive  how  he 

can  under  these  circumstances  acquire  a  right  of  occupancy 
aginst  himself. — Lai  Bahadur  v,  Solano,  I.  L.  R.  10  Cal.  45;  12  C.  L.  R.  559. 
The  right  of  occupancy  is  a  right  g^ven  to  a  raiyat  continuing  only  so  ^ong  as  the 
raiyat  pays  rent  for  the  land  he  holds,  and  though  it  cannot  be  affected  by  a  wrong- 
ful eviction,  still  when  the  zemindar  acquires  the  land  by  purchase  and  takes  possession, 
even  in  the  benami  name  of  a  third  party,  seeing  that  he  rjannot  pay  rent  to  himself, 
the  right  is  gone  and  cannot  subsequently  be  revived  Radha  Govind  v,  Rakhal  Das, 
I.  L.  R.f  12  Cal.  82. 

A  tenant,  who  had  commenced,  to  occupy  his  holding  on  the  13th  April  1871, 
acquired  by  purchase  in  the  year  1878  a  fractional  share  of 
By  a  co-»harer  landl  ^y^^  proprietary  interest,  and  continued  to  occupy  the  holding 

as  raiyat  till  th?  13th  May  1885,  when  he  ^^as  dispossessed.  On  the  30th  March  1886, 
he  instituted  a  suit  to  recover  possession,  alleging  that  he  had  acquired  a  right  of  occu- 
pancy. It  was  contended  that,  owing  to  the  purchase  of  the  share  of  the  proprietary 
interest  he  could  not  have  acquired  such  right :  heldt  that  under  Bengal  Act  VIII  of 
1869  there  was  nothing  to  prevent  such  right  being  acquired  by  the  plaintiff  if  after 
his  purchase  he  continued  to  hold  the  land  as  a  raiyat,  and  if  the  relation  of  landlord 
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and  tenant  existed  between  htrasdf  on  the  one  hand  and  the  proprietors  on  the  other, 
aikl  if  the  period  for  which  he  so  held  extended  for  twelve  years  from  the  date  of  the 
commencement  of  his  holding. — Gur  Buksh  Roy  mltas  Gur  Buksh  Sing  v.  Jeolal  Roy, 
1.  L.  R«,  i6  Cal.,  127.  The  acquisition  of  an  occupancy  right  by  a  proprietor  does 
not,  tinder  sttb-section  (2)  of  s.  22  of  the  Bengal  Tenancy  Act,  affect  the  right  of  a 
co-shnrer  landlord  to  receive  his  share  of  the  rent  of  the  tenancy.  The  "third 
|)erson  "  mentioned  in  that  sub-section  includes  every  person  interested  other  than^he 
transferrer  and  transferee. — (Sitanalh  Panda  v.  Pelaram  Tripad,  I.L.R.,  ti  Cal.,  869, 
There  is  »o  law  in  ihis  country  which  prevents  one  of  several  co^proprietors  hold- 
ing the  status  d  a  tenant  under  the  other  co-proprietors  of  land  which  appertains  to 
ihe  common  estate,  and  when  a  co-shaivr  landlord  purchases  an  occupancy  hdding, 
the  holding  does  not  cease  to  exist,  but  the  occupancy  right  and  the  holding  continues 
divested  of  the  right  of  occupancy  which  attached  to  it. — ^Jawadul  Huq  9.  Ram  Das 
Shaha,  i  C.  W.N«  i66i  I.  L«  R««^4  CaL  143.  In  the  same  wiay,  the  effect  of  a  pur- 
chase of  an  entire  occupancy  holding  by  the  landlord!  is  not  necessarily  to  put  an 
end  to  the  holding  but  to  divest  it  in  their  hands  of  the  right  of  occupancy,  if  any, 
which  is  attarhfd  to  .il.— Meajan  v.  Minnat   All,  f,  L.  R.,  24  Cal.  521.    When  the 

landlord  sells  the  occupancy  holding  m  execution  of  a  decree 
ofaOacreelorralt?'*  ^^  money  and  purdiases  it  himself,    it  cannot  be  said  that 

the  holding  without  the  right  of*  occupancy  continues  to 
exist,  so  as  to  entitle  the  landlord  to  put  the  holding  again  to  sale  in  execution  ci  a. 
dacree  for  arrears  of  rent.— Ram   Saran  v.  Mahomed,   3   C#  W.  N.  62,    Although 

under  the  provisions  of  this  section  an  occupancy  right  may  be 
when^^veSwi'***''  severable  from  the  tenancy  right,  it  is  only  severable  in  cases 

to  which  this  section  applies  and  not  in  all  cases.  In  the 
case  of  a  non- transferable  occupancy  holdings  the  holding  cannot  be  sold  without  the 
right  of  occupancy  so  as  to  give  the  transferee  a  right  Jto  retain  possession  thereof, 
so  where  at  the  instance  of  some  of  several  joint-landlords  a  non -transferable  occupan- 
cy holding  wns  sold  and  purchased  by  them  and  the  holding  was  in  their  possession 
the  tenant  having  left  the  land :  Held  the  other  co-sharers  were  entitled  to  get  4 
decree  for  joint  possession.--Girish  Chandra  v.  Kedar  Chandra,  4  C.  W.  N. '  569  ;  I. 
L.  R.,   27    CaL  473.    Seg  also   Delhas  Sardar  v,   Husan  Ali,I,  L.  R.,  26  Cal.  553 

A  raiyati  interest  in  respect  of  the  whole  of  the  land  com- 
a  fracHonaPsh^  of  prised  in  the  holding   is  not    extinguished    by   the.  raiyat's 

zemindan.  purchase  of  a  fractional  share  of  the  zemindari :— Qur  Buksh  v. 

jeolal,  I.L.R.,  16  Cal ,  127 ;  see  also  Jardine  Skinner  &  Co.  v*  Sarat  Soundari,  5  I.  A. 
164 ;  3  C.  L.  R.,  140. 

Sub-fiOCtlm  3: — ^A  person  held  raiyati  lands  alternately  as  cultivator  and  ticca 
lessee  or  farmer  continuously  for  a  period  of  about  fifty  years.  *In  special  appeal  it 
was  urged  that  when  the  defendant  took  the  lease,  his  possession  as  cultivator  merged 
tn  that  of  the  higher  title,  and  Chat,  though  he  had  cultivated  the  lands  for  broken 
periods,  yet  that  would  give  him  no  right  of  occupancy,  as  he  had  not  held  the  lands 
continuously  as  a  cultivator  for  a  period  of  twdve  years.    "  We  think,  "  sa>'s  Loch,  J., 
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in  this  case,  "  the  doctrine  of  m«:^«r  does  not  apply  to  this  case,  for  the  defendant, 
notwithstanding  the  leases,  continued  to  hold  the  lands,  as  he  always  had  done  pre- 
viously, viz.,  as  a  cultivator*  We  do  not  mean  to  say  that  the  defendant  as  lessee 
could  confirm  his  own  right  c4  occupancy.  But  we  think  that,  during  the  period  of 
the  lease,  the  power  of  eviction  as  r^^rds  him  was  in  suspense,  and  when  the  lease 
expired,  he  was  stilU  as  he  had  always  been,  the  actual  cultivator."  Ainslie,  J., 
observes!  **  The  lands  in  the  present  case  are  ratyati  lands.  They  were  subject  to 
the  accrual  of  some  right  in  the  raiyat  other  than  that  derived  from  express  grant  by 
his  landlord  ;  and  it  seems  to  me  that  such  rights  do  not  merge  in  the  ticca  leases 
taken  from  the  zemindar.  It  has  been  nowhere  proved  that  in  the  intervals  between 
the  tieca  leases,  the  defendant  entered  into  possession  under  a  new  arrangement  with 
the  zemindar*  He  £i^pears  to  have  continued  in  possession  as  a  matter  of  course,  and 
on  the  expiry  of  each  ticca  lease  to  have  resumed  without  any  question  the  position 
he  was  holding  at  the  comnoencement.  No  doubt  the  defendant  as  farmer  could  not, 
by  his  own  neglect  to  exercise  the  powers  of  the  landlord,  create  fqr  himself  any  title 
as  raiyat  against  the  zemindar.  But  on  the  other  hand  he  lost  no  title  or  interest 
that  he  had  as  a  raiyat.  If  his  raiyati  interest  be  Uken  as  suspended  during  the  whole 
period  of  the  existence  of  the  leases,  we  still  find  that  he  has  been  holding  for 
period  of  21  years,  and  that  in  the  whole  term  of  47  years,  commencing  in  1231  F.  S., 
his  occupation  has  never  Men  interrupted  by  tbe  holding  of  any  other  raiyat  "— (Mo- 
koondi  Lai  Dobe  v.  L%  G.  Crowdy,  17  W.  R.,  274.)  In  Thomas  Savi  v.  Panchanan 
Roy  and  others,  25  W»  R.,  503,  the  lower  Courts  found  as  a  fact  that  the  defendant's 
tenancy  commenced  in  1269,  and  that  from  1272  to  1278  he  was  assignee  of  the  land* 
kH-d's  interest  under  an  ijara  lease  for  six  years.  At  the  end  of  1278  he  did  not 
quietly  surrender  the  leased  property  as  stipulated,  and  consequently  a  notice  to  quit 
was  served  upon  him  in  1279.  The  Court  (Ainslie  and  Birch,  JJ.)  observed:  *' It 
seems  to  us  that  the  defendant  must  be  taken  to  have  been  holding  over  as  farmer  for 
this  last  year,  so  that  he  was  in  fact  assignee  of  the  landlord's  interest  up  to  the  end  of 
Assin  1279.  He  was  therefore  the  person  who  had  the  power  to  teyiinate  the 
raiyat  holdini^  by  virtue  of  which  he  now  claims,  and  so  long  as  he  remained  as 
middleman,  the  landlord  could  not  come  in  to  deal  directly  with  the  raiyats.  It  is 
through  his  own  forbearance  that  the  present  daim  has  grown  up,  and  there  can  be 
no  equity  in  allowing  him  to  stand  by  idle  in  order  to  create  a  right  in  himself  adverse 
to  his  landlord  whose  interest  he  as  farmer  was  bound  to  protect.  Granting  that  a 
raiyati  interest  may  consist  with  a  farming  title,  I  think  it  must  be  held  that  the 
co-existing  raiyati  interest  is  the  same  in  extent  and  quality  at  the  end  as  at  the 
beginning  of  the  lease  of  the  farm.  Whatever  may  be  the  case  as  to  other  tenants 
as  against  the  farmer  himself,  the  lessor  has  a  clear  right  to  have  compensation  for 
any  change  to  his  prejudice  caused  by  him  (the  farmer),  and  this  not  merdy  by  way 
of  damges,  but  by  having  the  property  restored  to  its  original  estate  where  this  is 
practicable.  Thus  if  the  defendant  had  no  right  of  oocupancy  at  the  commencement 
ei  his  farming  lease,  he  cannot  have  acquired  one  duriug  its  currency.  This  view 
of  the  law  was  taken  by  Mr,  Justice  Loch  and  myself  in  tbe  case  of  Mookuadilal 
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Dobe  V.  Crowdy,  8  B.  L.  R.,  App.  95.  This  vi6w  may  lead  to  some  difficult  questions, 
but  their  solution   is  unnecessary  in  the  present  case,  for  it  is  only  by  continuing  the 
raiyati  interest  to  the  very  last  day  on  which  the  farming  title  continued  to  exist  that 
an  occupation  of  twelve  years  is  made  out.  Baboo   Mohini  Mohan  Roy  contended 
that  under  section   6,  Act  VIII  of  1869  (B.  C),  the  right  of  occupancy  is  not  limited 
by  any  proviso,  save  that  mentioned  in  section  7,  but  that  it  comes  into  effect  abso- 
lutely the  moment  12  years'  continuous  possession  as  a  raiyat  has  been  completed. 
But  then   the  question  is,  what   is  meant  by  occupation  as  a  raiyat?  I,  in  effect,  held 
in  the  case  cited,  and  still  hold,  that  it  means  an  occupation  which,  though  subordinate, 
is  in  a  sense  adverse  to  the  landl  o  rd  so  far  as  it  qualified  his  power  of  dealing  with 
the  land  at  will.     Where  there  is   practically  no  restraint  of  the  landlord's  will,  in 
consequence  of  the  will  and  the  restraining  power  being  in  the  ^me  person,   there 
&n  be  no  opposition  (in  the  qualified   sense   intended  above)  to  the  landlord  such 
as  is  inherent   in  the  holding  of  a  raiyat  ;  and  while  this  state  of  things  lasts,   the 
raiyati  right  is  so  (|ir  in  abeyance  that  it  cannot  undergo  any  change  in  its  character." 
See  Lai   Bahadur  v.   E.   Solano,    I.  L.  R.,    loCal.  45;  12   C.  L.  R.,   559;  Jardine 
Skinner  8c  Co.  v,  Sarat  Sund^ri  Debi,  3  C.  L.  R.,  140 ;  Rai  Kamal  Dasi    v,   Laidley,. 
L  L.  R.,  4  Cal.  957.    Sub-sections  i  and  2  clearly  lay  down    that  a  person  interested 
as  proprietor  ajid  permanent  tenure-holder,  whether  jointly  or  singly  shall  lose  his  occu- 
pancy right  in  land  cultivated  by  him.  The  difference  between  the  provisions  of  sub-sec.  2  ^ 
and  those  of  sub-sec.  3  is  deliberate  and  intentional. — Mayseyk  v.  Bhagabati,  LL.R.,  18 
Cal.  121.     Both  under  the  former  and  the  present  law,  a  person  jointly  interested  in  land 
as  ijaradar  does  not  thereby  lose  his  occupancy  rights,  and  a  fortiori  his  entire  rights 
as  a  tenant,  in  land  held  and  cultivated  by  him  as  a  raiyat — Mayseyk  v,  Bhagabati, 
L  L.  R.,  18  Cal.  121  ;  also  see  Gurbuksh  v.  Jeo  Lai,  L  L.  R.,  16  Cal.  127. 

Incidents  of  Occupancy  Right. 

23*     When   a   raiyat   has   a  right  of  occupancy  in  respect 
Rights  of*raiyat  in      ^^  ^ny   land,    he  may   use    the   land    in   any 
respect  of   use    of      manner   which    does  not  materially  impair  the 
^"^'  value  of  the  land   or  render  \t  unfit  for   the 

purpose   of   the   tenancy;    but  shall  not  be  entitled  to  cut  down 
trees  in  contravention  of  any  local  custom. 

This  section  must  be  read  with  s.  178  (3)  (b)  which  prescribes  that  nothing  in  any 
contract  between  the  landlord  and  the  tenant,  after  the  passing  of  this  Act,  shall 
take  away,  or  limit  the  right  of  an  occupancy -raiyat  to  use  land  as  provided  by  this 
section  and  with  s.  155.  « 

USO  the  land: — The  statutory  right  of  occupancy  under  Act  VIII  of  i86q  (B.  C.) 
cannot  be  extended    so  as  to  make  it  include  complete  domi- 

What  the  occupancy-  .  »      1       «  1  .  t  1  e 

raiyat  cannot  do.  nion  over  the  land,  subject  only  to   the   pa3rment  of  a  rent 

liable  to  enhancement.    The  landlord  is  still  entitled  to  insist 

that  the  land  shall  be  used  for  the  purposes  for  which ,  it  was  granted ;  and  alth6u^h 
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the  Court  in  such  cases  will  be  disposed  to  place  a  liberal  interpretation  on  the  rights 
of  the  tenant,  it  will  not  sanction  a  complete  change  in  the  mode  of  enjoyment.— 
(Baboo  Lai  Sahu  v,  Deonarain  Sing,  2  C.  L.  R.,  294;  I.  L.  R.,  3  Cal.,  781.) 

Thb  case  was  distinguished  in   Prosunno  Kumar  Chatterji  u.Jagunnath  Bysak, 
10  C.  L.  R.,   25,    where  the  land,   with  the  consent  of  the 
What  he  can  do.  zemindar  having  ceased  to  be  agricultural,    and  the  tenant 

having  since  built  a  homestead  or  used  part  of  it  for  tanks  or 
gardens,  ^le  nature  of  the  tenure  was  held  not  thereby  changed,  not  the  tenant  there- 
by deprived  of  any  right  of  occupancy  which  he  might  have  acquired.  **  It  is  true," 
observes  the  Court,  "  that  the  ruling  in  the  case  of  Lai  Sahoo  v,  Deonarain  Singh, 
I.  L.  R.,  3  Cal.,  781.  seems  rather  opposed  to  this  view;  but  the  latter  case  is  very 
distinguishable  from  the  present  in  this  respect — ^that  there  the  land  was  still  in  a 
state  of  agriculture ;  and  what  the  Court  held  was,  that  the  tenant  had  no  right, 
without  the  landlord's  consent,  to  alter  the  agricultural  nature  and  use  of  the  land. 
But  here  the  use  apparently  has  already  been  changed.  A  large  portion  at  least 
of  the  land  is  no  longer  agricultural,  but  used  for  the  tanks  and  gardens.  In  such 
a  case  it  would  seem  that  the  rule  laid  down  by  Mr.  Justice  A inslie  in  6  W.  R.,  Act 
X,  would  not  apply,  and  that  the  building  of  a  pucca  house  upon  land  which  has 
ceased  to  be  agricultural,  could  only  have  the  effect  of  improving  the  value  of  the 
property  and  giving  the  landlord  a  better  security  for  his  rent."  Where  a  tenant 
has  been  guilty  of  a  breach  of  duty  in  the  use  of  his  land,  such  as  making  a  tank  in 
it,  building  on  it  improperly,  or  changing  the  character  of  the  cultivation,  such  con- 
duct does  not  necessarily  operate  as  a  forfeiture,  so  as  to  render  the  tenant  liable  to 
ejectment.  The  tenant  of  an  agricultural  holding  planted  his  jote  with  mango  trees 
to  the  knowledge  but  without  the  consent  of  his  landlord,  thus  changing  the  character 
of  the  land.  More  than  three  years  afterwards  the  landlord  sued  for  a  mandatory 
injunction  to  have  the  mango  trees  removed.  Held,  that  having  stood  by  for  more 
than  three  years  and  allowed  the  tenant  to  spend  his  labour  and  capital  upon  the 
land  without  taking  any  action  in  the  matter,  the  landlord  was  not  entitletl  to  a  man- 
datory injunction— Noyna  Misser  v,  Rupanand,  I.  L.  R.,  9  Cal.,  609  ;  12  C.  L.  R., 
300 ;  see  also  Kedamath  Nag  w.  Khetra  Pal,  I.  L.  R.,  6  Cal.,  34 ;  6  C.  L.  R.,  569. 
No  tenant  taking  land  is  entitled,  without  some  specific  2igreement  on  the  subject, 
to  change  the  nature  of  the  land,  or  to  make  any  permanent  alteration  in  the  state  of  the 
landlord's  property.  If  a  person  wishes  to  lease  lands  for  the  purpose  of  making  bricks, 
that  should  be  the  subject  of  a  special  agreement  between  the  parties  in  the  same  way  as 
when  parties  take  lands  for  building  purposes — (Anund  Coomar  Mookerji  v.  Bissonath 
Banerji,  17  W.R.,  416).  So  in  a  suit  for  a  perpetual  injunction  against  the  principal  de- 
fendants to  stop  the  business  of  brick -making  carried  on  by  them  on  lands  which  they  had 
taken  under  temporary  leases  from  their  co-defendants,  who  were  holders  of  small  Jotes 
within  the  plaintiff's  zemindari  and  to  recover  damages  for  allied  injury  done  to  the 
lands,  where  the  evklence  showed  sudi  a  continued  use  of  the  land  for  75  years 
for  the  purpose  of  brick-making  as  raised  •  a  strong  presumption  of  acquiescence  on 
the  part  of  the  landlord,    and  that,  so  far  from  injuring  the  land,  the  defendants  had 

16 
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placed  it  in  a  better  condition  than  it  had  been  in  prevroosly.  Held '  that  no  case 
had  been  made  out  for  the  issue  of  an  injunction — (Mr.  Peter  Nicholl  v,  Tarini  Chum 
Bose,  23  W.  R.,  298 ;  see  2  W.  R.,  157  ;  6  W,  R.,  Act  X,  40 ;.  8  B.  L.  R., 
242,  App.  70;  II  B.  L.  R.,  App.  41:  N.  W.  P.,  fl,  C.  Rep.  F.  B.  119,  125)- 
A  raiyat  with  a  right  of  occupancy  may  build  a  pucca  house  on  hb  land,  or  do 
what  he  likes  with  the  land,  so  long  as  he  does  not  injure  it,  to  the  detriment  of  the 
landlord— (Nyamootullah  Ostagur  v.  Gobind  Churan  Dutt,  6  W.  R.  Act  X,  40). 

Materially  impair  the  valne  of  the  land :— See  Chapter  ix  •  improvements/ 

post.  Section  76  gives  what  arc  '  improvements  '  instead  of  being  *  dSterioradon  '  and 
section  77  provides  that  a  raiyat  at  fixed  rates  and  an  occupancy  raiyat  may  make 
those  improvements,  such  improvements  include  construction  of  wells,  tanks  and  other 
works  of  irrigation  and  storage,  thus  superseding  Tarini  Chum  v.  Debnarain,  8  B. 
L.  R.,  App.  69 ;  Koonjo  Bihari  ».  Sheta  Baluk,  1  Agra  F.  B.  119;  Jewa  Ram  v. 
Fulleh  Sing,  i  Agra  F.  B.  125  ;  Sheo  Churun  v,  Basanta  Sing,  5  All.  Rep,  282 ;  they 
also  include  the  erection  of  a  suitable  dwelling  house  with  out-ofiices  thus  superseding 
partially  Shiv  Das  v,  Bamundas,  8  B.  L.  R.  242  }  15  W.  R.  360  ;  Juggut  Chunder  v. 
Eshan  Chunder,  2  W.  R.  220-,  Prosunno  Kumarir,  Sheik  Rutton,  I.  L.  R.,  ^Cal., 
696 ;  Babu  Lai  Sahoo  v,  Deonarain,  I.L.R.,  3  Cal.,  787  ;  2  C.  L.  R.  295,  and  adopting 
Nyamutollah  v,  Gobind  Chunder,  6  W.  R.  (Act  X)  40 ;  Beni  Madhub  v.  Joykishna, 
7  B.  L.  R.  152 ;  12  W.  R.  49s  r  Brojonath  v.  Stewart,  8  B.  L.  R.  App.  51 ;  Durg^ 
Pershad  v.  Brindabun,  7  B.  L.  R.  159,  *  unfit  for  the  purposes  of  tenancy  * — ».  e^  for  the 
purpose  of  agriculture.  The  improvements  do  not  iuclude  excavating  earth  for  makings 
bricks — (Kadan^bini  ».  Nobin  Chunder,  2  W.  R.  157 ;  Anand  Kumar  v,  Bissonath, 
17  W.  R.  416.    But  see  Peter  Nicholl  v.  Tarini  Churun,  W.  R.  298). 

Not  entitled  to  Ctlt  down  trees,  etc:— The  burden  cf  proof  lies  on   the  land- 
lord to  establish  a  custom   prohibiting  the  cutting  down   of  trees  by    an  occupancy 
tenant  and  not  on  the  tenant  to  establish  the  contrary : — Nafar 
Onu.  of  Proof.  Chandra  r.  Ram   Lai,  I.L.R.,  22  Cal.  742  j  Nafar  Chandra  v. 

Hazari  Nath,  I.L.R.,  22  Cal.  748,  note ;  Girira  Nath  v.  Mia  Ulla,  LL.R^  22  Cal.  744, 
note  ;  Samsar  v.  Lochin  Das,  23  Cal.  853,  but  it  was  held  in  the  case  of  Pyari  Lai  Pal  v- 
Narayan  Mandal,  LL.R.,  22  Cal.  746,  note,  that  the  onus  is  upon  the  tenant  to  provea  cus* 
tom  to  cut  down  a  mango  4ree.  Under  the  English  law,  '*  the  property  in  trees  is  vested  in 
the  owner  of  the  inheritance  of  the  land  upon  which  they  grow.'*  The  landlord,  however,  is 
entitled  to  the  trees  which  are  likdy  to  grow  into  timber,  whilst  the  property  in  bushes 
is  in  the  tenant.— Woodf all's  Landlord  and  Tenant  p.  658.  The  windfallsof  sound  timber 
trees  belong  to  the  landlord,  but  windfalls  of  trees  which  are  not  timber,  and  o£ 
damaged  timber  trees,  beloi^  to  the  tenant.— /*w/,  659.  By  the  term  timber  is  meant 
property  such  trees  only  as  are  fit  to  be  used  in  building  and  repairing  houses,  but 
even  these  must  be  not  less  than  six  inches  in  diameter  or  two  feet  in  girth  to  be  con- 
skiered  as  "  timber :  "—Whitty  v.  Lord  EHlIon  [1869],  2  F.  &  ¥.,  67.  Under  the  old 
law  in  India  a  zemindar  had  a  right  to  the  trees  grown  in  his  land  by  the  tenant,  who^ 
though  he  may  enjoy  the  benefit  of  the  gfrowing  timber,  has  no  power  to  cut  the  trees 
down.    The  zemindar  may  sue  to  have  his  title  in  the  growing  trees  declared — (Sheik 
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Abdool  Rahatnan  v.  Dataram  Bashee,  Sp.  W.  R.,  367);  so  in  I.  L.  R.,  2  All.,  896, 
it  has  been  held  that  trees  accede  to  the  soil,  and  pass  to  the  landholder  with  the  land 
on  the  termination  of  a  tenancy,  and  unless  the  tenant  uses,  during  the  term  of  his 
tenancy,  his  privil^e,  where  he  has  it,  of  removing  the  trees,  he  cannot  do  so  after- 
wards ;  he  would  then  be  deemed  a  trespasser.— Compare  also  Chatoorbhuj  Tewari  v. 
Syud  Villaet  Ali  Khan,  Sp.  W.  R.  223  ;  Musst.  Ameerun  v,  Musst.  Sunjeda,  ii  W.R., 
226.  The  Bengal  Tenancy  Act  makes  no  specific  provision  regarding  the  right  to  the 
trees  growing  on  the  holding  of  a  raiyat ;  such  right  is  dependent  on  custom,  though 
the  tenant  would  appear  to  have  ordinarily  a  right  to  enjoy  all  the  produce.  Under 
section  23  he  is  debarred  from  cutting  them  down,  without  the  consent  of  the  landlord, 
in  contravention  of  any  local  custom.  This  evidently  means  that  he  may  do  so  unless 
there  is  a  custum  to  the  contrary.  The  Calcutta  High  Court  has  drawn  a  distinction 
between  the  right  of  merely  cutting  down  the  trees  and  that  of  appropriating  them 
after  they  have  been  felled.  The  onus  of  establishing  that  there  is  a  custom  against 
the  tenant  with  occupancy  rights  cutting  down  the  trees  is  on  the  landlord,  but  the 
burden  of  showing  that  the  raiyat  has  a  right  to  appropriate  them  after  they  have  been 
felled  is  on  him.— Nafar  Chandra  Pal  Chowdhuri  v,  Ramlal  Pal  I.  L.  R.,  22  Cal.,  742. 
On  his  failure  to  establish  such  a  custom,  he  is  liable  for  damages.  But  this  liability 
may  again  be  limited  by  custom.  For  example,  the  zemindar  may,  by  a  custom  of 
the  zemindari,  only  be  entitled  to  receive  a  certain  proportion  of  the  value  of  the 
trees  cut  down  by  the  raiyats  without  his  consent. — Nafar  Pal  Chowdhuri  v,  Hazari, 
I.  L.  R.,  22  Cal.  The  onus  of  proving  such  a  custom  wouldalso  be  on  the  raiyat.  Where 
it  is  customary  for  raiyats  on  occasions  of  cremations  or  vilk^e  feasts  to  cut  down  and 
appropriate  valueless  or  o^oc/t/ui  trees  growing  on  their  holdings,  simply  with  thepermis- 
sion  of  the  headman,  without  any  payment  and  without  the  consent  of  the  landlord,  no 
action  for  damage  could  be  maintained :  -Sansar  Khan  v,  Lochin  Das,  I.L.R.,  23  Cal. 
834.  Certain  occupancy  raiyats  were,  by  the  custom  of  the  zemindari,  entitled,  after 
obtaining  the  permission  of  the  village  barua,  to  cut  down  and  appropriate  agachha 
trees  for  fuel.  No  payment  was  ever  made  for  such  permission.  The  raiyats  cut  down 
and  appropriated  some  agachha  trees  grown  upon  the  lands  after  they  had  entered  into 
possession.  In  a  suit  for  damages  it  was  held  that,  even  if  permission  to  cut  the  trees 
had  not  been  given,  the  zemindar  had  in  no  way  suffered  damage,  and  had  no  cause 
of  action,  and  that  the  onus  of  proving  the  custom  of  the  zemindari  was  on  the 
zemindar : — Ibid,  A  tamarind  tree  is  not  an  agachhd  or  shrub — Nilmani  Maitra  v» 
Mathura  Nath  Joardar,  4  C.W.N«,  dix.  But  where  a  lease  was  granted  for  the  express 
purpose  of  clearing  jungle  land  and  bringing  it  under  cultivation,  and  there  was  no 
reservation  in  the  lease  of  the  right  in  the  trees  the  lessee  had  the  right  to 
appropriate  them,  when  cut :— Man  Mohini  v.  Raghunath  Misra,  I.L.R.,  23  Cal.  209. 
Where  the  tenant  has  a  perpetual  lease  at  a  fixed  rent  and  the  Jessor  is  entitled  to  a 
quit-rent  and  has  reserved  no  reversionary  interest  in  the  land  or  the  trees,  the  owner- 
ship in  the  trees  belongs  to  the  lessees :  — Sarada  Sundari  v,  Gonesh  Sheik,  10  W.  R., 
419.  The  latest  decision  on  the  point,  however,  is  that  of  Goluk  Rana  v,  Nobo  Sundari 
Dasi,  21  W.  R.,  344.   The  lease  in  this  case  was  apeshcushi  sunnud,  or  grant  at  a  quit 
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rent,  of  one  add  a  half  beeghas  of  *' kunabastoo"  and  waste  jungle   land ;  and  after 
specification  of  boundaries^  the  deed  goes  on  to  recite :  Within  these  limits  I  have  given 
to  you  to  cultivate  as  a  jote  this  land  ;  having  brought  it  into  cultivation  at  youf  own 
cost,  you  shall  yearly  pay  me  the  fixed  annual  peshcushi  jumma  of  Rs.  2-8.  Having 
paid    rent    into    my  zemindari  kutcheri,   you,  your  sons,  and  your  son»*  sons  and 
descendants  in  succession  shall  continue  to  hold  the  land  defined  above.  The  peshcushi 
jumma  shall   never  be  changed.  Therefore  I  give  you  this  peshcushi  sunnud.  Birch 
J.,  observed :  "  There  is  nothing  peculiar  in  this  country  about  the  form  of  this  lease. 
It  corresponds  to  the   *  emphytensis '   of  the  civil  law,  which    was    an  assignable 
inhertiable  right  in  a  certain  tract  of  land  capable  of  yielding  fruits  by  virtue  of  which, 
and  in  return  for  the  payment  of  a  yearly  quit  rent,   the  holder  during  the  continuance 
of  his  right  possessed  absolutely  the  entire  use  and  also  the  fruits  \hereof.  The  reasons 
for  granting  these  perpetual  leases  are  thus  assigned  by  Domat,  and  I  have  no  doubt 
that  the  same  reasons  actuated  proprietors  in  this  country  who  had  tracts  of  waste  land 
to  dispose  of  and  led  them  to  confer  grants  of  a  corresponding  nature  at  a  low  rent. 
'  Section  544.—- For  since  the  owners  of  barren  lands  could  not  easily  find  tenants  for 
them,  a  way  was  invented  to  give  in  perpetuity  such  kind  of  lands  on  condition  that 
the  grantee  should  cultivate,  plant,  and  otherwise  improve  them  as  the  word  emphjr 
tensis  signifies.     By  this  agreement  the  proprietor  finds  on  his  part  his  account  by 
assuring  to  himself  a  certain   and  perpetual  rent,  and  the  perpetual  tenant  finds  like- 
wise   his    laying  out  his    labour  and  industry  to  change  the  face    of    the   ground 
and  to  make  it  fruitful. '     Hfe  goes  on  to   say   (section  549)    *  that    by    giving    the 
land    and   the  reserving  the  rent,  there  is»    as    it  were^  a    partitk>n  of  the    rights 
of  property  between    the  owner  of  the  land  and  the  perpettial    tenant.    For    the 
owner   who  g^rants    the   perpetual    lease  remains  master   in    90   far    as    to   enjoy 
the  rent  which  he  has  reserved  as  the  fruit  of  his  own  proper  lands  by  which  he 
retains  the  chief  right  of^roperty,  which  is  that  of  enjoying  the  thing  as  owner  of  it 
together  with  the  other  rights  which  he  has  reserved  to  himself.    And  the  perpetual 
tenant  on  his   part  acquires  the  right  of  transmitting  the  estate   to  his  successors  for 
ever,  of  selling  it,  giving  it  away,  alienating  it  with  the  burdens  of  the  rights  which  the 
lessor  of  the  rights  has  reserved  to  himself,  as  also  a  right  to  plant,  to  built,  and  to 
make  what  other  changes  he  shall  think  proper  for  improving  the  estate,  which  are 
so  many  rights  of  property. '  The  relations  existing  between  the  plaintiff  and   the 
defendant  in  the  case  before  us  appear  to  me  accurately  defined  in  the  last  section 
quoted.     At  the  time  the  grant  under  consideration,  was  made  the  land  was  waste  and 
jungle.     No  rights  were  reserved.     To  enable  the  grantee  to  cultivate  he  first  had 
to  cut  down  and  root  out  the  original  jungle,  and  be  was  free  to  plant  trees,  or  sow 
crops  as  he  thought  fit.    So  long  as  he  obtained  his  rent,  the  grantor  could  not  inter- 
fere  with  him.    There  being  an  express  grant,  the  question  of  custom  need  not  be 
considered.  I  can  find  only  one  case  in  which  the  point  before  us  has  been  raised  ; 
the  report  of  that  case,   W.  R.,  1864,  p.  367,  is  so  meagre  that  it  is  of  no  importance 
to  us  :  what  the  nature  of  the  raiyats'   lease  was  in  that  case  is  not  stated,  and  it  has 
not  been   cited  as  an  authority.  It  may  be  the  custom   in  some  parts  of  the  country 
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that  is  between  the  zemmdar  and  ordinary  raiyats,  holding  under  terminable  leases, 
the  right  to  growing  trees  is  with  the  zemindar ;  with  that  question  we  have  nothing 
to  do.  We  have  simpl;^  to  decide  whether  the  plaintiff- talukdar  is  the  owner  of  the 
trees,  the  subject  of  this  suit.  In  my  opinion  such  a  claim  is  untenable.  The  zemindar 
has,  under  such  circumstances  as  are  disclosed  in  this  case,  no  more  right  to 
the  trees  planted  by  the  defendants  then  he  has  to  the  crops  sown  by  him. 
Butasalready  pointed  out  in  the  case  of  raiyats  with  only  rights  of  occupancy,  accord- 
ing to  the  decision  in  Nafar  Chandra  Pal  Chowdhuri  v.  Ramlal  Pal,  and  the  long  series 
of  decisions  cited  in  that  case,  the  trees  are  the  property  of  the  proprietor  of  the  land  on 
which  they  grow,  though  the  tenant  has  a  right  to  enjoy  all  the  benefit  that  the  grow* 
ing  timbers  may  afford  him  during  his  occupancy,  and  to  cut  there  down  subject  to  a 
custom  to  the  cohtrary.  But  the  proprietor's  rights  are  subject  to  modification  or 
complete  extinction  by  contract  and  custom.  In  Nafar  Chandra  Ghosh,'  v.  Nand  Lai 
Gosvami,  I.  L.  R.,  22  CaL  751,  notes,  it  was  found  that  by  custom  of  the  zemindari, 
the  zemindar  was  entitled  to  recover  only  one-fourth  share  of  the  value  of  the  trees  cut 
down  by  the  raiyats,  when  the  raiyats  had  had  them  cut  down  without  his  consent  or 
permission.  In  Allahabad  it  has  been  held  that  a  zemindar  claiming  a  right  to  the 
fallen  wood  of  self-sown  trees  growing  on  an  occupancy  holding  must  prove  some 
custom  or  contract,  by  which  he  is  entitled  to  such  wood,  there  being  no  general  rule 
in  India  to  the  effect  that  there  is  a  right  in  the  landlord  or  a  right  in  the  tenant  by 
general  custom  to  the  fallen  wood  of  self-sown  trees. — Nathan  v.  Kamla  Kuar,  I.  L. 
R.,  13  AH.,  571. 

Sender  it  imfit  for  the  purpose  of  the  tenancy :— Does  the  transfer  of  an 

occupancy  right  render  it  unfit  for  the  purpose  of  the  tenancy  ?  This  brings  us  to  the 
question  of  transferability. 

"  Turning  now  to  the  incidence  attached  to  the  right  c^  occupancy,  it  will  be  seen 

that  we  have  made  a  most  important  change  in  regard  to 

notttaa^wJholSinff^"       one  of  these  incidents — transferability.     Instead  of  legalising 

it  and  regulating  it  by  law»  we  have  left  if  everywhere  to 

custom."— (S.  C.  B,  III.) 

The  ss.  33—26  give  what  the  incidents  of  an  occupancy  right  are,  but  they  do 
not  include  transferability  or  sub-letting.  Transferability,  ^however,  is  not  expressly 
prescribed;  on  the  contrary,  it  is  recognized  when  custom  allows  it  (see  ss.  178  (3) 
and  183)  ;  and  sub-letting  is  l^falised  by  s%  85.  The  following,  however,  is  a  brief 
account  of  the  case-law  on  the  subject  of  transferability  of  an  occupancy  right. 

TraofiferabUity  of  the  ooenpanoy  right :— The  original  scheme  was  to  make 

the  right  transferable,  but  it  has  been  abandoned  on  account  of  the  ttiany  dificuk 
questions  that  arose  out  of  it.  The  old  Acts  [X  of  1859,  or  VUI  of  1869  (B.  C.)] 
did  not  define  a  right  of  occupancy :  They  simply  provided  that  the  raiyat  holding 
lor  the  prescribed  period  '*  shall  have  a  right  of  occupancy  in  the  land,  so  long  as  be 
pays  the  rent."  The  right  was  not  expressed  to  be  heritable,  but  it  was  provided 
that  "  the  holding  of  the  father  or  other  person  from  whom  a  raiyat  inherits  shall  be 
deemed  to  be  the  holding  of  the  raiyat  within   the  meaning  of  this  section."     TJiat 
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provision  only  referred  to  the  acquisition  of  the  right — (Nim  Chand  Borua  v.  Moorari 
Mundle,  8  W.  R.,  127),  and  the  right  when  acquired  was  nowhere  declared  to  be 
heritable;  and  literal  meaning  of  the  terms  used  would  not  necessarily  include 
an  hereditary  quality  in  the  right.  Moreover  the  right  being  one  created  by  statute, 
although  analogous  in  some  respects  to  the  right  of  the  khudkasht,  its  nature  cannot 
be  ascertained  by  a  reference  to  the  rights  of  the  khudkashi  or  to  custom.  Occupancy 
tenants  may  of  course  have  customary  or  other  rights  in  addition,  but  it  is  difficult 
to  see  how  these  can  assist  in  determining  their  rights  as  occupancy-raiyats. 
Apparently  the  strict  terms  in  which  the  right  is  bestowed  would  be  satisfied  by  giving 
the  raiyat  a  personal  right  neither  hereditary  nor  transferable.  Accordingly  Sir  Barnes 
Peacock  in  one  case  doubted  whether  a  right  of  occupancy  was  heritable.*-  (Ajodhya 
Persad  v,  Musst.  Emam  Bandee,  F.  B.,  7  W.  R.,  528  B.L.R.,  Sup*  Vol.,  725,  S.  C.  ; 
2  Ind.  Jurist,  192,  see  also  Rani  Durga  Sundari  v,  Brindavan  Chandra  Sarkar,  2  B.  L. 
R.,  App.,  37  ;  II  W.  R.,  162.)  Sections  20  and  21  of  this  Act  now  attempt  to  define 
a  settled  raiyat,  and  s.  26  makes  the  right  expressly  heritable.  Where  a  raiyat 
succeeded  to  the  holding  of  his  uncle,  who  had  a  right  of  occupancy,  and  was  allowed 
by  the  zemindar  to  continue  in  the  holding  for  eleven  years,  it  was  held  that  though 
the  plaintiff  was  not  strictly  entitled  to  succeed  by  inheritance,  yet  he  must  be  taken 
to  have  succeeded  to  the  holding  by  the  consent  of  the  zemindar  and  acquired  a  right 
of  occupancy— (Musst.  Hakeemunnesa  v,  Bhooria,  5  All.,  23.)  A  distant  relation  of  a 
deceased  raiyat  was  under  the  old  law  not  entitled  to  succeed  to  inheritance,  when  the 
zemindar  had,  on  the  death  of  the  raiyat,  made  arrangements  with  another  raiyat. — 
Jotee  Ram  Sarma  v,  Mungloo  Sarma,  8  W.  R.,  60.  This  decision  in  fact  goes  to 
establish  what  we  have  stated  above  that  the  right  when  acquired  was  nowhere  men- 
tioned in  the  old  law  to  be  heritable.  Section  26  of  the  new  Act,  however,  settles  the 
whole  question.  The  right  of  occupancy  is  necessarily  acquired  by  holding  upon  a 
tenure  which  is  either  hereditary  and  transferable  or  not ;  and  at  one  time  it  was  a 
question  whether  a  right  to  occupy,  and  not  to  be  ejected  so  long  as  the  rent  is  paid 
is  added  to  the  rights  already  existing,  so  that  it  becomes  part  of  the  tenure,  and 
goes  with  it,  being  transferable  when  the  original  tenure  was  so.  It  has  been  held 
that  the  acquistion  of  an  occupancy  right  would  not  render  a  tenure  transferable  which 
before  was  not  so.  It  w^  not  the  intention  of  the  L^slature,  when  passing  Act 
X  of  1859,  to  alter  the  nature  of  a  jote  and  convert  a  non -transferable  jote  into 
a  transferable  one,  merely  because  a  raiyat  had  held  it  for  twelve  years,  and  thereby 
acquired  a  right  of  occupancy. — (Ajodhya  Persad  v,  Musst.  Emam  Bandee  B^fum, 
7  W.  R.,  528  (F.  B.).  To  the  same  effect  is  Rani  Doorga  Sundari  v.  Brindavan  Chundra 
Sarkar,  2  B.  L.  R.,  App.,  37  ;  11  W.  R.,  162.)  On  the  other  hand,  it  has  been  said  that 
a  right  of  occupancy  is  perpetual,  transferable  and  heritable.  —  (Musst.  Taramani  Dasi  v. 
Bireswar  Mazumdar,  i  jf^.  R,  86 ;  Nunka  Roy  v,  Mahabir  Persad,  3  B.  L.  R- 
App.  35 ;  II  W.  R.  405.  This  view  has  been  over-ruled  in  later  cases,  and  the 
right  has  been  decided  not  to  be  transferable.  A  raiyat's  right  of  occupancy  resting 
upon  legislation  and  custom  alone  is  not  derived  from  the  general  proprietary  right 
given  to  the  zemmdar  by  the  Legislature,  but  derogates  from  and    qualities    that 
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right.  Whatever  the  raiyat  has,  the  zemindar  has  all  the  rest  wnich  is  necessary  to 
complete  ownership  of  the  land;  and,  amongst  other  rights,  he  must  have  such  a  right 
as  will  enable  him  to  keep  possession  of  the  soil  in  those  persons  who  are  entitled  to  it. 
The  raiyats  have  no  power  to  transfer  their  right  to  h^ive  possession  of,  and  to  use  the 
soil,  for  their  own  benefit^Bibi  Sohodwa  v.  Smith,  12  B.  L.  R.  82  ;  20  W.  R.,  139.) 
In  other  cases  the  transferability  appears  to  have  been  decided  with  reference  to  the 
original  nature  of  the  hdding.  Thus  it  has  been  laid  down  that  a  khudkasht  ratyat  with 
a  right  of  occupancy  may  transfer  if  there  is  a  custom  authorizing  such  transfer ;  that 
is,  if  his  original  holding  was  transferable,  since  at  the  date  of  this  decision  there  could 
be  no  custom  which  would  affect  the  new  right  of  occupancy  created  by  Act  X  of  1859 — 
(Chandra  Kumar  Roy  v.  Kedarmani  Dasi  7  W.  R.,  247;  N^endra  Narain  Chowdry 
V.  Ibhan  Chundra  Sen,  13  B.  L.  R.,  274.)  In  several  other  cases  the  same  test  of 
transferability  is  applied  or  referred  to,  namely,  the  original  nature  of  the  tenure^ 
(Juggut  Chunder  Roy  v,  Ramnarain  Bhuttacharjee,  i  W.  R.,  126;  Unnopuma  Dasi 
V.  Ooma  Churan  Das,  18  W.  R.,  55 ;  Sreeram  Bose  v.  Bissonath  Ghose,  3  W.  R., 
Act  X,  3.)  And  in  most  of  the  cases  in  which  a  right  of  occupancy  was  decided  not 
to  be  transferable,  the  original  tenure  was  not  transferable,  and  Sir  Barnes  Peacock 
said  in  the  Full  Bench  case  of  Ajodha  Persad  v.   Musst.   Emam  Bandee  Begum,  7 

W.  R.,  528,  that  it  was  not  intended  to  alter  the  nature  of 
^S*— N*Sf*traMf<^b'i"  *^®  ^^^  ^^  &»v»"g  the  right  of  occupancy.  It  has  been  now 
ipso  facto.  '       decided  by  a  Full  Bench  of  the  High* Court  of  Calcutta  that 

the  statutory  right  of  occupancy  is  not  transferable  as  such.  This 
decision  is  grounded  upon  the  personal  nature  of  the  right.  Thus  Chief  Justice  Couch 
says  :  '*  It  is  a  right  to  be  enjoyed  only  by  the  right  person  who  holds  or  cultivates 
and  pays  the  rent,  and  has  done  so  for  a  period  of  twelve  years.''  And  again  : 
'*  The  ordinary  construction  of  the  words  (in  section  6)  appears  to  me  to  be  that  the 
right  is  only  to  be  in  the  person  who  has  occupied  for  twelve  years,  and  it  was  not 
intended  to  give  any  right  of  property  which  could  be  transferred.  The  question,  as 
I  have  answered,  is  solely  upon  the  Act,  and  independent  of  the  existence  of  any  cus- 
tom"— (Narendra  Narain  Roy  Chowdry  v.  Ishan  Chundra  Sen,  13  B.  L.  R., 
274  at  p.  288 ;  22  W.  R.,  22.)  This  view  is  more  fully  developed  in  the  following 
extract  from  the  judgment  of  Mr.  Justice  Phear  in  the  case  pf  Bibi  Sohodwa  v.  Smith, 
20  W.  R.,  139  :  "  As  the  authorities  stand,  this  question  seems  to  be  one  of  some 
nicety,  and  in  considering  it  there  is  need  to  bear  in  mind  that  the  relations  between 
the  zemindar  and  the  raiyat  are  not  generally  the  same  as  those  between  the  English 
landlord  and  tenant.  No  doubt  the  zemindar  has  been  made  by  legislative  enactment 
the  proprietor  of  the  land  which  forms  his  zemindari,  and  as  r^ards  his  khamar, 
neej'jote  or  seer  land,  it  may  be  taken  that  the  cultivator  of  the  soil  has  generally 
no  other  rights  than  those  which  he  obtains  as  a  tenant  by  contract  with  the  zemindar, 
but  with  r^;ard  to  the  raiyati  lands  which  constitute  the  bulk  of  his  zemindari,  it  is 
much  otherwise.  Then,  while  the  zemindar  is  still  the  proprietor  of  the  land,  the 
raiyats  of  the  village,  as  the  combined  effect  of  custom  and  legislation,  have  in  most, 
if  not  in  all  cases  some  right  to  cultivate  the  raiyati  land  of  the  village,  which  is  altogether 
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independent  of  the  zemindar,  and  -which,  in  the  case    of  a  raiyat  having  a  right  of 
occupancy,  is  a  right  to  occupy  and  use    the  soil,   quite  irrespective  of  any  assent  or 
permission  on  the  part  of  the  zemindar.    This  right  resting  upon  legislation  and  cus- 
tom alone,  is  not  derived  from  the  general   proprietary    right  given  to  the  zemindar 
by  the   Legislature,  but  is,  as   I   understand,  in  derc^ation  of,  and  has  the  effect  of 
cutting  down  and  qualifying  that  riglit.  I  may  say  that,  in  my  conception  of  the  matter, 
the  relation  between  the  zemindar's  right  and  the  occupancy  raiyat 's  right  is  pretty 
much  the  same  as  that  which  obtains  between  the  right  of  owner^ip  of  land  in  Ei^^nd^ 
andthe-'servitude  or  easement  which  is  termed  profit  a  prendre,  although  I  need  hardly 
say  the  raiyat*s  interest  is  greatly  more  extensive  than  a  profit  a  prendre.    It  appears 
to  me  that  the  raiyat's  \^  the  dominant  and  the  zemindar's  the  servient  right.    What-^ 
ever  the  raiyat  has,  the  zemindar  has  all  the  rest  which  is  necessary  to  complete  owner- 
ship of  the  land :   the  zemindar's  right  amounts  to  the  complete  ownership  of  the  land 
subject  to  the  occupancy  raiyat's  right,  and  the  right  of  the  village,  if  any,  to  the  occu- 
pation and  cultivation  of  the  soil,  to  whatever  extent  these  rights  may  in  any  given 
case  reach.    When  these  rights  are  ascertained  there  must  remain  to  the  zemindar  all 
rights  and  privileges  of  ownership  which  are  not  inconsistent  with  or  obstructive  of 
them.    And  amongst  other  rights,  it  seems  to  me  clear  that  he  must  have  such  a  right 
as  wUi  enable  him    to  keep  the  possession  of  the  soil  in  those  persQns  who  are  entitled 
to  it,  and  to  prevent  it  from  being  invated  by  those  who  are  not  entitled  to  it " — See 
Regulation  VH  of  1799*,  section  15,  clause  7.     It  was  held   in  an  early  case    that   the 
customary  r^ht  to  occupy  as  long  as  the  raiyat   paid  the  customary  or  agreed  rent 
could  not  Se  transferred,  and  the  zemindar  was  held  entitled   to  possession  as  against 
the  transferee -(Baboo  Prasanno  Kumar  Tagore  v.  Ram  Mohun  Dass,  S.  D.  A.  (1855) 
14,  referring  to  Harington's  Analysis,  Vol.  Ill,  434>    465.)    The   right  dealt  with   in 
this  case  may  be  the  right  of  the  khudkasht^  or  an  analogous  right  which  has  grown 
up  out  of  mere  occupancy.    The  sale  of  a  jote    in  execution   of  a  decree  against  the 
jotedar  does  not   prove  it  to  be  transferable,  nor  does  the  purchaser  acquire  a  ri^ht  of 
€Kxupancy  by  his  purchase  where  the  right  is  not  dependent  on  custom,  but  is  a   mere 
creature  of  the  Rent  Law — (Kripanath  v.  Doyal  Chand,  22  W.  R.,  169 ;  Ram  Chunder 
V.  Bhola  Nath,  22  W.  R.,  200 ;  Sheik  Ameen  Buksh  t?.   Bhyro  Mundle,   22   W.    R., 
493  ;  Mrs,  M.  R.  Hyes  v^Munshi  Moneerudden,  25  W.  R.,  6 ;  see  also  25  W.  R,,  104  j 
Nakoo  Roy  v,  Mahabir  Persad,  il  W.  R.,  405 ;  Tara  Prosad  v.  Soorjo  Kanta  Acherjee, 
15W.  R.,  152 ;  Dwarka  Nath  v.   Kanaye  Sirdar,    16  W.  R.,    iii  ;   Bootee   Sing  v. 
Moorat  Sing,  20  W.  R.,  478.)    The  same  view  was  held  in  Bhiramali  v.  Gopinath, 
L  L,  R.,   24  Cal.,   355  ;   i  C.  W.  N.,  396 ;  Durga  Churun  v.  Kali  Prasattno,.I.  L,  R.. 
26  Cal.,  727  ;  3  C.  W.  N.,  586  ;  Sitanath  v.  Atmaram,  4  C.W.N.  571 ;  Sadagar  Sarkar 
«f-  Krishnu  Chandra,  3  C.  W.  N.  742 ;  Jarip  v.  Ram  Kumar,  8C.  W.  N.   747.    Their 
lordships  of  the  Privy  foundl  have  also  recently  held  that  uuder  the  old  rent  law  a 
right  of  occupancy  cannot  be  transferred  (Chandrabati  Koer  tr.   Harrington,    I.  L.  R., 
18  Cal.,  349;    L.  R.,  18  LA.  18  I.  A.,  27).    The  right  of  occupancy  acqmred  by  a 
cultivating  raiyat  under  section  *6  of  the  Ber^  Act  VIII  of   1869,  cannot  be  trans- 
ierred  either  by    a    voluntary  sale,   or  gift,   or  by  a  sale  in  execution  of  a  decree- 
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(Dwarkanath  Misser   ^.  Hurish  Chunder,  I.  L.  R.,  4  Cal.,   925.)     "As  regards  the 
mode    of  transfer,"   says  Jackson,   J.,  "  it  is  clear  there  is  no 
makes  no  difference.  ground  for  distinguishing  a  voluntary  sale  from  a  sale  in   exe- 

cution. If  a  sale  by  a  private  contract  would  validly  pass  a 
right  of  occupancy,  then  a  sale  in  execution  of  a  decree  would  equally  pass  it  and  vice 
versa.  So  far  then  I  think  the  case  is  clearly  governed  by  the  authority  of  the  Full  Bench 
ruling."  In  Majid  Hossein  v.  Raghubar  Chaudhri,  I.  L.  R.,  27  Cal.,  187,  it  has  been 
decided  that,  when  an  application  is  made  to  execute  a  decree  for  money  by  the  attach- 
ment and  sale  of  an  occupancy  holding,  the  judgment  debtor  is  entitled  under  s. 
244t  C.  P.  C,  to  raise  the  question  as  to  whether  the  holding  is  saleable  by  custom  or 
usage,  and  to  have  that  question  determined  by  the  Court  executing  the  decree.  See 
also  Gahar  Khalipea  v.  Kasimuddi,  4  C.  W.  N.,  557.  But  when  a  non -transferable 
holding  is  sold  by  a  tenant  by  a  kabala,  he  is  estopped  from  setting  up  the  invalidity 
of  the  sale  by  him — (Bhagirath  Chang  v.  Hafizudin,  4  C.  W.  N.,  679). 

But  tKe  right  of  occupancy  is  transferable  where  custom  allows  it.     See  sections 
178  (3)  and  183  ;  (see  also  Joykishen  v.  Rajkishen,  i  W.  R.  153 
abte  by  caftwn!  *^     *''         (3  R-  J»  P«  Jm  224  ;  Sriram  Bose  v.  Bissonath  Chose,  3  W.  R. 
(Act  X)  21).    As  a  general  rule  ft  has  been  laid  down  by  the 
judgment  of  a  Full  Bench  that  when  a  tenure  was  not  transferable  before  the  passing 
of  Act  X,  the  passing  of  that  Act  would  not  have  the  effect  of  rendering  it  a  transfer- 
able tenure ;  but  that  ruling  specially  exempts  cases  in  which  rights  of  occupancy  or 
tenures  of  a   similar  description  were  transferable  by  local  custom.  It  has  never  been 
ruled  that  under  no  circumstance  can  a  right  of  occupancy  be  transferred — (Nukoo 
Roy  V.  Mahabir  Persad,  11  W.  R.,  405.)     In  the  Full  Bench  case  of  Narendro  Narain 
Chowdry  v.  Ishan  Chundra  Sen,  Couch,  C.  J.,  observes :     "  The  question,   as   I  have 
answered,  is  solely  upon  the  Act,  and  independent  of  the  existence  of  any  custom."  But 
in  order  to  make  a  right   of  occupancy  transferable,  it  must   be  shown  that  it   is  so 
transferable  according  to  the  custom  of  that   part  of  the  country  in  which  the  tenure 
is  situated ;  where  no  mention   is  made  in  a  dowl  of  any  right  to  transfer,  the  existence 
of  the  power  to  transfer  cannot  be  presumed — (Unnopurna  v,  Oma  Chum,  18  W.  R., 
55  ;  Musst.    Shunkerputee  r.  Mirza  Saifoolla,  18  W.  R.,  507  ;  Bootee  Sing  if.  Moorat 
Sing,  20  W.  R.,  478.)     In  Joykishen  v,  Rajkishen,  i  W.  R*I53,  the  Court  observed  : 
"  In  every  district  of  Bengal   there  is  a  different  custom,   and  this  question  (whether 
the  tfcnure  is  transferable  by  custom)  can  only  be  decided  by  reference  to  local  custom. 
What  is  the  custom  in  Lower  Bengal   is  not  so  on  the  eastern  and  the  northern  parts, 
and  vice  versd.     In  some  parts  the  khuikjst  tenants  are    allowed  to  sell  without 
reference  to  their  landlord ;  in  other  parts  the  practice  has  not  been  allowed :  and  the 
only  method  by  which  the  question   in   each   case  can  be  decided,  is  by  reference  to 
local  custom  and  not  by  the  evidence  of   a  few  antagonistic  witnesses.    We  therefore 
remand  the  case  to  the  Judge  for  the  purpose  of  a  local  investigation,    made  with 
r^^d  to  the  custom  that  prevails  in  that  part  of  the  district  in  which  these  lands  are 
situate. "  In  Chunder  Kumar  v,  Peary   Lall,  6  W.  R.  190,  the  Court  (Travor  and 
Ca«ij;>bell,  JJ.)  remarked :    **  The  Judge  has  held  as  a  fact  that  the  custom  of  Hooghly 
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• 

does  not  sanction  the  transfer  of  khudkast-jotes.    That    point  has   not  been  brougiit 
before  us,  and  as    the    fact  depend   upon  evidence  we  cannot   interfere  in   special 
appeal.     We  think   it  right  to  say,  however,  that  a  custom  of  this  nature  need  not  be 
absolutely  invariable  ;  it  can  be  proved  by  evidence  amounting  to  much  less  than  this. 
Moreover  the  case  which  the  Judge  cites  from  theSudder  Reports  refers  to  Moorsheda- 
bad  and  not  to  Hooghly,  and  therefore  can  be  no  authority  for  proving  a  custom  in  the 
former  district."     So  in  Joy  Kishen  r.  Durga  Narain,  11  W.  R  ,  348,  the  Court  said  : 
"  It  has  been  founJ  in  evidence  that  jummassuch  as  the  one  held  by  the  defendants 
Nos.   3  and  4  are,   by  custom  of  this  particular  village,  transferable;  there  was  no 
necessity  for    the    witnesses  to  fix  any  particular  time  from  which    soch  tenures 
became  transferable  from  one  party  to  the  other.     It   was  sufficient  that  there  was 
evidence,  which  the  Principal  Sadar  Amin  has  credited,  of  the  antiquity  of  the  custom 
(and   this  evidence,   we   may  remirk,  he  has  given  very  cogent  reasons  for  crediting) 
to  establish  the  fact  that  there  is  at  present  the  custom  referred  to  and  that  no  evidence 
to  the  contrary  was  adduced.     It  seems  to  us  that  this  was  legally  sufficiefU  evidence, 
and  that  we  have  no  power  to  interfere  in  special  appeal."  But  the  custom  must  be  a  cus- 
tom that  sales  are  effected  in  spite  of  the  landlord,  and  proofs  of  instances  of  sale  must  be 
such  that  the  sales  took  plactf  without  the  consent  of  the  zemindar  and  still  held  good. 
In    Bibi  Sohodwa  v,  Mr.  Maxwell  Smith,  20  W.  R.,  139,  Ph^r,  J.,  observed  :  •'  The 
Judge  says,  that  he  arrives  at  the  conclusion  that  the  transfers  from  the  raiyats  to  the 
defendant  upon   which  the  defendant  relies  are  proved  ;  and  also  that  these  raiyats 
had  tenures  which  they  were  capable  of  transferring.    But  it  appears  very  dear  that 
in  dealii^  with  the  evidence,  the  Lower  Appellate  Court  very  seriously   misapprehend- 
ed the  force  of  a  considerable  portion  of  it.    We  refer  to  the  evidence  of  sales  held  in 
execution  of  decrees,  the  evidence  consisting  partly  of  parol  testimony,  and  partly  we 
believe  of  certificates  of  sales.     But  m  alT  these  instances  of  sales,  so  far  as  they  have 
been  brought  to  our  notice,  the  sales  were  sales  m  execution  effected  at  the  mstance  of 
the  zemindar  himself  ;  and  consequently  they  could  not  be  evidence  of  the  right  on  the 
part  of  the  raiyats  to  transfer  without  the  assent  of  the  zemindar."    So  in  Bootee  Sing- 
V.  Moorat  Sing,  20  W.  R.,  478,  Phear,  J.  remarked  r  "  Both   the  first  Court  and  the 
Lower  Appellate  Court  were  agreed  fn   thinldng  that  the  defendants  Nos.   i   and  2 
had   failed  in   proving  thet  they  had  an  old  gorabondi   right  to  their  jote ;  but  the 
Lower  Appellate  Court,    upon  the  evidence  which  it  refers  to,  was  of  opinion  that  these 
defendants  had  gained  a  right  of  occupancy  under  the  rent  law,  and  that  such  a  right 
of  occupancy  was  in  their  village  and  in  their  neighbourhood  recognised  as  a  transfer- 
able right,    irrespective  of  the  will  of  the  zemindar.     It  seems  to  us  more  than  doubt- 
ful whether  any  evidence  could  establish  that  a  bare  right  of  occupancy  under  the   Act 
was  transferable   irrespective  of  the  will  of  the  zemindar.     But  however  this  may  be, 
we    are    quite    dear    that     the    evidence    upon     which     the     Subordinate    Judge 
bases    his     opinion     is     insufficient     for    that     purpose.       All     the     transfers     to 
which   he    refers   are  in    terms     transfers     of    a    gorabandi  right ;     therefore  the 
subject  which   was     transferred     by    them  was     something  very  different  from  the 
bare  occupancy  right  to  this  land,  which  was  all  that  the  Subordinate  Judge  found.to  be 
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the  right  of  the  first  two  defendants.  This  being  so>  we  think  the  Subordinate  Judge 
was  wrong  in  holding  that  the  transfer  of  the  land  in  question  from  the  first  two 
defendants  to  the  defendants  of  the  second  party  was  valid  against  the  zemindar." 
There  is  nothing  unreasonable  in  the  custom  by  which  the  tenure  of  khudkasht  raiyat, 
who  has  built  a  pucca  house  on  his  land  and  has  acquired  a  right  of  occupancy  under 
section  6,  Act  X,  is  a  transferable  tenure — (Chunder  Kumar  Roy  r.  Kedar  Mani 
Dast,  7  W.  R.,  247.)  According  to  the  custom  of  the  Hoogly  district,  a  tenure 
granted  for  building  purposes  is  transferable — (Banee  Madhub  tr.  Joykisen,  12  W.  R., 
595,  which  confirm  the  opinion  of  the  senior  judge,  Kemp,  J.,  in  the  same  case  reported 
in  II  W.  R.,  354;  compare  also  Doorga  Persad  v,  Bindavan,  15  W.  R.,  274;  Nidhi 
Kristo  r.  Nistarini,  21  W.  R.,  386.)  A  kadimi  or  Mourasi\\o\6\ng  is  something  very 
much  larger  than  wliat  is  known  as  a  right  of  occupancy  under  the  rejit  law  ;  and  where, 
according  to  the  custom  of  the  country,  such  a  holding  is  transferable  tenure,  the 
purchaser  takes  the  whole  of  the  rights  of  the  previous  holder  against  the  zemindar— 
(Nunda  Kumar  v.  Lakshmi  Pria,  23  W.  R.,  36.) 

The  custom  must  be  clear  and  well  defined.— Owarkanath  v,  Hurish  Chunder,  I.  L. 
R.,  4  Cal.,  925.  The  existence  of  a  custom  in  a  particular  district,  however,  by  which  a 
right  of  occupancy  in  such  a  district  is  transferable,  will  not  justify  the  holder  of  such  right 
in  subdividing  his  tenure,  and  transferring  different  parts  of  it  to  different  persons ; 
and  in  case  of  such  transfer,  the  zemindar  is  entitled  to  treat  the  transferees  as  trespassers, 
and  eject  them — (Tkthanund  Thakoor  t;.  Mutty  Lai  Misser,  LL.R.,  3  Cal.  774.)  A  trans- 
fer of  an  occupancywholding  in  accordance  with  usage  is  valid  even  without  the  consent  of 
the  landlord  : — Palak  Dhari  v.  Manner,  23  Cal.,  180.  In  this  case,  the  observations  of  their 
lordships  of  the  Privy  Council  in  Jaggamohan  Ghosh  v,  Manik  Chand  (7  Moo.  L  A.,  263) 
on  the  subject  of  "  mercantile  usage  "  to  the  effect  that  "  mercantile  usage  needs  not  the 
antiquity,  the  uniformity  or  the  notoriety  of  custom,  "  and  that  "  it  is  enough 
if  it  appears  to  be  so  well-known  and  acquiesced  in  that  it  may  reasonably  be  presumed 
to  have  been  an  ingredient  tacitly  imported  by  the  parties  into  their  contract  "  were 
referred  to,  and  it  was  said  that  '*  in  applying  this  case,  it  must  be  borne  in  mind  that 
ft  relates  to  a  usage  in  dealing  m  a  particular  class  of  mercantile  transactions  and 
contracts  made  in  the  course  of  such  business.  Consequently,  in  introdudng  these 
principles  in  the  present  case,  which  does  not  relate  to  contracts  entered  into  between 
parties  to  the  litigation,  but  affects  a  third  party,  the  landlord,  it  would  be  necessary  to 
prove  the  existence  of  the  usage  on  his  estate,  or  that  it  was  so  prevalent  in  the  neigh- 
bourhood that  it  can  be  reasonably  presumed  to  exist  on  that  estate."  In  this  case  it 
was  further  pointed  out  that  under  both  Act  X  of  1859  and  Act  VIII,  B.  C,  of  1869, 
"  occupancy  rights  were  not  transferable  against  the  will  of  the  landlord  save  by 
custom,  not  mere  usage."    See  note  under  s.  183  post. 

The  existence  of  custom   in   a  particular  district  by  which  rights  of  occupancy  in 

such  district  are  transferable,  will  not  justify  the  holder  of  such 

When  transferable  by      right  of  occupancy  in  subdividing  his  tenure,  and  transferrincr 

custom,   is   subdivision  .  ** 

permitted)  different  parts  of  it  to  different   persons;   and    m  case  of  such 

transfer  the  zemindar  is    entitled  to  treat   the  transferees  as 
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trespassers  and  eject  them  — (Tirthanund  Thakoor  v.  Mutty    Lai  Missen  L  L.  R.  3 
Cal.,  774.) 

There  is  no  presumption  that  any  tenure  held  is  not  a  transferable  tenure  and  a 
landlord  who  sues  for  khas  possession  on  the  ground  that  a 
Onus  of  proof.  tenure  was  not  transferable  must  establish  his  case  as  an 

ordinary  plaintiff. — (Doya  Chand  v,  Anund  Chunder,   L  L. 
R.,  14  Cal.  382).  The  correctness  of  thb  decision  is  extremely  doubtful.  The  learned 
Judges  (Prinsep  and  Beverley,  JJ.)  observe: "  In  the  course  of  the  aigument  some 
cases  have  been  cited  from  the  Weekly  Reporter,  but  it  is  impossible  for  us  to  apply 
the  law  laid  down  in  those  cases  because  in  none  of   them  are  the  facts  stated.  We  are 
of  opinion  that  the  case  of  Dwarkanath   v.    Hurish  Chunder  is  not  applicable.  In 
that  case  it  was  admitted  or  found  that  the  defendants  had  occupanfy  rights,  and  the 
learned  Judges  of  this  Court  in  their  judgment  proceeding  on  the  Full  Bench  case, 
Narendra  Narain  v,  Ishan  Chunder,  held  that  it  was  for  the  defendant  to  prove  that 
such  right  was  transferable.    There  is  nothing  in  that  case  to  establish  the  proposition 
now  contended  for  that  it  is  for  the  tenant  or  the  person  who  claims  to  be  the  tenant 
to  establish  his  right  to  retain  the  land  in  any  suit  brought  against  him  by  the  zemindar, 
or  whenever  the  zemindar  may  think  proper  to  call   upon  him  to  show  his  title.  .In 
our  opinion  the  plaintiff  is  bound  to    start  his  case."    But  the  Court  forgot  that  the 
Full  Bench,  Narendra  Narain  v.  Ishan  Chunder,  held  that  the  occupancy  right  is  a 
creation  of  Act  X  and  is  not  transferable  ipso  facto.    It  is  therefore  on  the  party  who 
asserts  that  it  is  transferable  to  prove  that  fact.    See  Sankarpati  v^Saifulla,  18  W.  R., 
507.    Suppose  an  occupancy  right  is  proved  in  a  suit  like  the  above  and  the  question 
is  whether  it  is   transferable  the  proper  test  would  be  to  see  who  would  fail  if  none 
would  offer  evidence  ?    Assuredly,   the  tenant  or  the  purchaser  who  is  treated  as 
a  trespasser  in  Bibi  Sohodwa  v.  Smith    cited  above.    The   effect   erf   the   decision 
under   comment    was    practically    to    disturb   the   settled   case  law   on    the   point. 
There  has   been  a  contrary  decision  since.    The  onus  of  proving  the  transferability 
of  a  raiyat's  holding  is  upon  the  party  who  alleges  it  to  be  of  a  permanent  and  trans- 
ferable character.— Kripamayi  v,  Durgagobind,  I.  L.  R.,  15  Cal.  89. 

Effect  of  transfer  of  holdiiig  by  an  occupancy  or  a  setOed  raiyat:— There 

has  been  considerable  discussion  as  to  the  effect  of  a  transfer  of  a  holding  in  which  the 
tenant  has  only  a  right  of  occupancy,  and  which,  as  we  have  seen,  cannot  itself  be 
transferred.  In  Joy  Kishen  Mukerji  v.  Raj  Kishen  Mukerji,  5  W.  R.,  147,  the 
zemindar  sued  for  possession  against  the  transferee,  contending  that  the  transfer  gave 
the  transferee  no  rights.  It  was  held  that  the  landlord  could  not  evict  the  transferee 
so  long  as  the  recorded  tenant  or  his  representatives  paid  the  rent,  but  that  he  was  not 
bound  to  recognize  the  transfer  or  take  rent  from  the  transferee.  The  effect  of  this 
decision  is  to  keep  the  right  and  liability  in  the  originalt  enant,  the  tran^eree  being 
regarded  as  a  lessee  of  the  occupancy- holder.  Other  decisions  agree  in  this  view.— 
(Ajoodhya  Persad  p.  Musst.  Emam  Bandee  Begum,  2  Ind.  Jurist,  192 ;  B.  L.  R.,  Sup. 
Vol.,  725,  S.  C. ;  7  W,  R.,  528;  Rani  Durga  Sundari  v.  Brindavan  Chundra  Sarkar 
Chowdhry,  2  B.  L.   R.,  App.,   37  ;  11  W.    R.,   162 ;  Suddye  Purira  v.  Boistub  Purira» 
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15  W.  R.,  261 ;    Dwarka   Missree  v^   Kanye   Sirdar,    16  W.  R.,  112.)    This  in  fact  is 

consistent  with   the  principle  that  an  occupancy- raiyat   may'  lease  (Jumeer  Gazee  v, 

Ganai  Mundle,    12  W.  R,,  in  ;  Bibi   Sohodwa  v.  Smith,  20  W.  R.,  139)  ;  or  grant  a 

makurari  lease  without  rendering  his  lessee  liable  to  ejectment. ~  ( Dumree  Shaik  tf. 

Bissesvarlall,    13  W.   R.,  291 .)  Again   it  has  been  held  that    the   transfer  is  not   a 

forfeiture. — (Gora  Chund   Mustafi  tr.  Borada  Persad  Mustafi,  1 1  W.  R.,  94 ;  Suddye 

Purira  t>.  Boistub  Purira,  15  W.  R.,  261  ;  Dwarkanath  Missree  v,  Kanye  Sirdar,  16  W. 

R.,  112.)  In  Hurrihur  Mookerjee  v,  Jadoo  Nath  Ghose,  7  W.  R.,  114,  it  was  said  that 

a  tenant  with  a  right  of  occupancy  could   not  transfer  his  title  without  possession  as 

against  the   zemindar  or  talukdar ;   that  if  a  raiyat  having  non-transferable  tenure 

quits  possession  and  gives  over  the  land  to  a  stranger,   he  may  be  treated  as  having 

abandoned  his  rights  In  the  land,  or  as  a  tenant-at-will  whose  tenancy  is  determined, 

and  that  the  landlord  may  sue  to  have  it  declared  that  no  interest  vests  in  a  purchaser 

from  such  tenant.     In  one  of  the  latest  cases  on  the  point,  hawever,  a  view  somewhat 

different  to  those  before  referred  to  is  taken. — (Bibi   Sohodwa  v.  Smith,  12  B.  L.  R., 

82.)     In  this  case   Mr.  Justice  Phear  treated  a  transfer  neither  as  a  forfeiture  by  the 

original  raiyat  nor  as  conve3ring  a  right  to  the  transferee ;  he  held  the  transferee  to 

be  a  mere  trespasser  as  against  the  zemindar,   whom  he  considers  entitled  to  keep  his 

own  tenant  in  possession  and  to  evict  the  transferee,   who  cannot  plead  as  against  the 

zemindar  to  resume  his  occupation.    **  The  defendant,  "  observed  Phear,  J.,  "  is  in  actual 

possession  of  the  soil,  tilling*  and   using  it  for  his   own  benefit,  and  he  has  got  himself 

into  that  situation  under  colour  of  an  alleged  transfer  to  him,  effected  by  certain  raiyats 

of  their  right  to  have  possession  of  and  to  use  the  soil  for  their  own   benefit ;   but   upon 

the  plaintiff's  case  these  raiyats  had  no  power  to  make  such  a  transfer  o'f  their  rights, 

and  therefore  so  far  as  title  in  himself  is  concerned,  derived  through  this  transfer,   the 

defendant  cleariy  has  no  right  to  the  possession.    Then,  can  the  defendant  say  that, 

as  r^ards  the  plaintiff,  the  transaction  of    transfer,  although    it  failed  to  pass  any 

right  to  the  defendant  himself,  yet  served  to  place  the  defendant's  possession    under 

the  protection  or  sanction  of  his  grrantor*s  right  ?    I  think  not ;  because  I  cannot  extend 

the  mere  right  of  occupancy  beyond  the  right  on  the  part  of  the  person  entitled  to  it, 

to  occupy  and  till  the  soil,  either  by  himself  or  his  servants,  or  by  his  lessees  or  licensees, 

i,  e,t  at  the  furthest,  by  persons  who  are  in  some  d^ree  suborcjinate  to  him,  and  under 

his  control,  throughout  the  whole  time  of  the  possession.     Now  it  is  very  plain  on 

the  plaintiff's  facts,  that,  as  between  the  defendant  and   his  grantors,   the   defendant 

cannot  possibly  be  in  any  degree  dependent  upon  them  in  the  matter  of  the  possession, 

because  he  has  obtained  from  them  a  complete  transfer  of  all  their  rights.     It  appears 

to  be  almost  absurd  to  hold  that  3  zemindar  in  such  a  case  as  that  made  by   the 

plaintiff,  where  no  matter  of  estoppel  occurs,  is  obliged  to  treat  the  possession  of  one, 

who  is,  and  whom  he  knows  to  be  entirely  free  of  all  dependence  upon  his  raiyat, 

as  being  the  possession  of  that  raiyat;  and  I  think  I  could,  if  it  were    necessary,   show 

that  serioiis  mischief  might  in  practice  ensue  from  the  application  of  this  doctrine. 

Thus  on  plaintiff's  facts,     I  arrive  at  the  conclusion  that  the  defendant  has  no  title 

himself  to  the  occupation  of  the  soil,  and  that  his  occupation  of  it  cannot  be  justified 
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by  the  force  of  his  grantor's  title.  Therefore  in  my  opinion  the  defendant  is  an 
entire  stranger  to  the  soil,  and  a  trespasser ;  and  the  zemindar,  as  owner,  has  a  plain 
right  to  evict  him,  in  order  to  protect  the  possession,  if  in  so  doing  he  only  exercises 
a  right  of  ownership  which  is  not  in  conflict  with  the  raiyat's  right  of  pessession.  Then, 
does  the  act  of  recovering  back  the  possession  from  a  stranger,  who,  as  against  the 
semindar,  is  wrongfully  holding  it,  conflict  with  the  right  to  that  possession  on  the 
part  of  the  raiyat,  who  voluntarily  parted  with  it  7  It  appears  to  me  plainly  not ; 
for  the  only  right,  if  any,  which  under  the  circumsUnces  the  raiyat  can  have  left  to  him, 
is  to  r^ain  the  possession  from  the  zemindar  after  the  latter  has  recovered  it  form  the 
stranger ;  because  he  certainly  could  not  himself  recover  it  from  the  stranger  to  whom 
he  had  transferred  it  for  valuable  consideration.  And  if  he  had  no  right,  as  against 
the  zemindar,  to  transfer  the  possession,  surely  no  right  of  his  to  the  possession  can 
be  infringed  by  the  zemindar's  claiming  the  possession  from  the  transferee,  though 
possibly  on  being  obliged  to  refund  the  purchase-money,  he  may  turn  to  the  zemindar, 
and  successfully  maintain  that  his  ineffectual  attempt  at  transfsr  did  not  cause  him  to 
forfeit  his  original  right  to  occupy  the  land."  In  the  Full  Bench  decision  of  Narendra 
Narain  Chowdry  v,  Ishan  Chandra  Sen,  13  B.  L.  R.  274,  which  may  be  treated 
as  a  full  settler  of  the  question,  it  was  held  that  an  attempt  to  transfer  a  right  of 
occupancy  by  a  raiyat,  who  quits  his  occupation  and  ceases  himself  to  cultivate  or  hold 
the  land,  may  be  treated  as  an  abandonment  of  the  right  so  as  to  entitle  the  landlord 
to  evict  the  transferee.  In  his  judgment  in  this  case  Mr.  Justice  Phear  said :  *'  I 
ought  however  perhaps  to  remark  with  regard  to  an  observation  which  has  been 
made  in  the  case  of  Bibi  Sohodwa  v.  Smith,  that  it  was  obviously  not  the  intention 
of  the  Bench  which  passed  that  decision  to  say  anything  judicially  as  to  whether  or 
not  the  grantors  or  transferors  of  the  jote  in  the  case  still  had,  in  the  events  which 
had  happened,  any  right  to  require  possession  of  the  land  at  the  hands  ofthe  zemindar. 
All  that  that  decision  decided  was  that  whatever  the  rights  of  the  transferors  as  against 
the  zemindars  might  be,  those  rights  did  not  prevent  the  zemindar,  under  the  circums- 
tances of  the  case,  from  recovering  possession  of  the  land  from  a  stranger."  ^he 
right  of  two  or  three  joint  tenants  of  a  raiyati  tenure  held  under  the  plaintiffs  was 
sold  in  execution  of  a  decree  of  a  Civil  Court,  and  purchased  by  A  who  continued  the 
former  holders  in  immeiliate  occupancy  of  the  lands.  The  plaintiffs  sued  for  possession. 
No  special  custom  allowing  the  transfer  in  the  district  of  such  tenures  having  been  proved, 
A^W,  that  there  was  no  transfer  by  the  sale  to  A  of  the  occupancy-rights  of  theraiyats; 
that  the  raiyats  had,  by  agreeing  to  hold  under  A,  abandoned  their  rights  of  occupancy  as 
much  as  if  they  had  gone  away  from  the  land,  and  that  therefore  plaintiffs  were  entitled 
to  khas  possession.-  (Dwarkanath  v,  Hurish  Chunder,  4  C.L.R.,  130;  I.  L.  R.,  4  Cal., 
925).  But  an  occupancy  raiyat  who  asserts  a  transferable  right  in  his  lands  and  sells  that 
right  to  stranger  without  giving  up  his  occupation  is  not  liable  to  ejectment  by  the  superi- 
or landlord  whom  he  may  have  repudiated  in  a  suit  brought  against  him  for  arrears  of 
rent,  and  set  himself  up  as  a  tenant  of  the  purchaser : — Srishtee  Dhur  «;.  Madan  Sirdar, 
I.L.R.,  9  Cal.  648;  their  Lordships  (Wilson  and  Maclean.  JJ.)  in  deciding  this  case 
considered  the  cases  of  Narendra  Narain  Roy  Chowdhry  ?•.  Ishan   Chandra   Sen,   13 
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B.  L.  R.  274  :  I.  L.R.  22  W.  R.  32,  and  the  case  of  Dwarka  Nath  Misser  v.  Hurrish 
Chandra,  22  W.  R.  200,  and  observed  as  follows  : — *'  In  Narendra  Narain  Roy 
Chowdhry  v.  Ishan  Chandra  Sen,  it  was  ruled  that  the  transferee  of  occupant  rights, 
illei^ly  sold,  could  be  ejected  if  h«  had  entered  into  actual  possession  of  the  land. 
The  principle  involved  in  that  case  was  the  abandonment  by  the  tenant  of  his  con- 
nection with  the  land,  and  the  landlord's  consequent  right  to  re-enter.  This  prin- 
ciple is  re-asserted  in  Ram  Chandra  Roy  Chowdhry  v.  Bhola  Nath  Luskur  (2),  and 
is  also  referred  to  in  a  recent  judgment  delivered  on  17th  January  1883  (Appeal  from 
Appellate  Decree  No.  1655  of  1881.  Mitter  and  O'Kinealy,  JJ.).  In  Dwarka  Nath 
Misser  v.  Hurish  Chunder  (3),  there  is  a  remark  which  seems  to  indicate  that  occupant 
raiyats  who  after  sale  remain  upon  the  land  by  permission  of  the  transferee,  a«  his 
tenants,  do  so  unde^  circums^nces  amounting  to  an  abandonment  of  their  right  (A 
occupancy,  and  the  result  of  that  case  shows  that  neither  they  nor  the  transferee  can 
resist  an  action  to  eject  them  :  but  it  must  be  remarked  that  in  that  case  the  raiyats 
did  not  question  the  decree  of  their  ejectment  by  appeal  to  this  Court,  and  therefore 
we  need  not  consider  the  judgment  as  deciding  anything  contrary  to  the  othei:^ 
cases  quoted  above.  We  accordingly  follow  those  decisions  and  dismiss  the  appeal  with 
costs."  D  was  an  occupancy  raiyat  of  the  plaintiff,  a  14  anna-share  holder  in  a  zemindari 
and  unknown  to  the  plaintiff  sold  half  of  his  holding  to  the  sons  of  his  brother.  The 
plaintiif  then  sued  D  for  arrears  of  rent.  D  pleaded  that  he  could  not  be  sued  for 
the  whole  amount,  as  he  was  only  in  possession  of  half  of  the  holding.  Subsequently 
that  to  rent  was  paid  into  the  Collectorate  by  D  and  by  his  brother's  sons.  In  a 
suit  by  the  plaintiff  to  eject  D  and  his  transferees  on  the  ground  that  D  had  for- 
feited his  rights  by  transferring  half  of  his  holding,  held  that  under  the  Bengal 
Tenancy  Act  (VIII  of  1885)  the  sale  or  parting  with  the  whole  or  part  of  a  holding 
is  not  a  ground  of  forfeiture.— Kabil  Surdar  v,  Chunder  Nath,  I.  L.  R.,  20  Cal., 
590.  The  transfer  by  a  raiyat  with  a  right  of  occupancy  of  a  part  of  his  holding  do6s 
not  entide  the  landlord  to  recover  possession  of  the  land  transferrred  by  ejecting  the 
transferee,  in  the  absence  of  evidence  to  show  that  by  custom  such  transfer  is  allowed 
— Durga  Prasad  v.  Doula  Gazee,  i  C.  W.  N.  160;  although  the  landlord  in  such  a 
case  is  not  entitled  to  khas  possession,  he  is  yet  entitled  to  a  declaration  that  the 
transfer  of  a  portion  of  his  holding  which  has  not  been  made  with  his  written  consent 
as  is  provided  by  sec.  88  is  not  binding  on  him. — Shiekh  (Sazaffer  v.  E.  Dalgleish, 
I  C.  W.  N.  162 ;  but  where  a  tenant  transfers  his  non -transferable  holding  he  must  be 
taken  to  have  abandoned  the  holding  if  he  ceases  to  pay  rent  to  his  landlord  and  accepts 
a  new  tenancy  from  the  transferee,  and  the  landlord  is  therefore  entided  to  eject  the 
transferee  as  a  trespasser: — Kali  Nath  v,  Kumar  Upendra,  1  C.  W.  N.  163:  I.  L.  R. 
24  Cal.  212.  Where  a  tenant  transfers  his  non-transferable  holding  and  abandons 
possession  of  it,  the  landlord  is  entitled  to  eject  the  transferee : — Robert  Wilson  v, 
Radha  Dulari,  2  C.  W.  N.  63.  When  occupancy-rights,  transferable  by  custom, 
to  have  it  declared  that  they  have  acquired  certain  rights ;  but  it  is  clpar  that  if  it  is 
the  object  of  such  a  suit  to  have  it  declared  that  the  old  tenant  is  no  longer 
responsible    for  the  rent,   and  that  the   transferee   is  so  responsible  to   the    land- 
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lord,  such  a  declaration  cannot  be  obtained  without  the  service  of  the  notice  pres- 
cribed by  s.  73 — Ambika  Pershad  v.  Chowdry  Keshri,  I.  L.  R.,  24Cal.  644,  but  it  has' 
been  held  that  the  transfer  of  a  portion  of  an  occupancy  holding  h  contrary  to  the  spirit 
of  s.  88,  and  the  existence  of  a  custom  in  a  particular  place  by  which  such  a 
holding  is  transferable  is  immaterial  and  gives  no  right  to  the  transferee  as  against 
the  landlord— Kuldip  v.  Gillanders,  I.  L.  R.,  26  Cal.  615:  4  C.  W.  N.  738. 
Even  where  occupancy- rights  are  transferable,  an  occupancy  raiyat  cannot 
transfer  different  parts  of  it  to  different  persons  and  in  case  of  such  transfers  the 
landlord  is  entitled  to  treat  the  transferees  as  trespassers  and  eject  them. — ^Tirthanund 
Thakoor  r.  Mutty  Lall,  I.  L.  R.,  3  Cal.  774. 

^JThereqnesdonoftransferaWlity  does  not  arise:— Where  a  non-transfer- 

able  holding  is  sold  by  a  tenant  by  a  kabala  he  is  estopped  from  setting  up  the  in- 
validity of  the  sale  by  him  : — Bhagnath  v.  Sheikh  Hafizuddin,  4  C.  W.  N.  699.  A 
certain  jote  was  sold  in  execution  of  a  decree  for  arrears  of  rent  obtained  against  the 
recorded  tenant,  and  the  purchaser  of  a  portion  of  the  jote  from  the  latter  claimed  the 
surplus  sale  proceeds  representing  the  portion  purchased  by  him,  the  defendant  objected 
to  the  same  on  the  ground  that  he  was  the  purchaser  of  the  jote  ;  the  lower  Courts 
held  that  defendant  could  not  prove  his  purchase ;  the  landlord  was  not  a  party. 
Hgld — ^That  the  question  of  the  transferability  of  the  jote  did  not  arise. — Ambikanath 
V.  Adityanath,  6  C.  W.  N.  624. 

Begistxy  of  the  transferee's  name: — in  any  case  in  which  a  raiyati  holding  is 
transferable,  it  is  not  necessary  that  the  transfer  should  be  registered  in  the  sherista  of 
the  landlord — (Taramani  v.  Birgvan,  i  W.R.,  86  ;  Wooma  Chum  v.  Hari  Prosad,  10 
W.  R.  loi ;  I  B.L.R.S.N.,  7  ;  Joykishen  v,  Doorga  Narain,  11  W.  R.,  348 ;  Karoolal  v*. 
Luchmeeput,  7  W.  R.,  15).  See,  however  section  73,  ^05/.  In  the  case  of  a  holding 
transferable  by  custom,  the  receipt  of  rent  from  the  transferee  by  the  landlord  with 
knowledge  of  the  transfer  puts  an  end  to  the  connection  of  the  transferor  with  the 
holding. — Abdul  Aziz  Khan  v,  Ahmed  Ali,  I.L.R.,  14  Cal.,  795.  Ss.,  12  and  16  apply 
only  to  permanent  tenure-holders  and  raiyats  holding  at  fixed  rates. 

BeOOgnition  of  transfer  by  the  landlord:— if  the  landlord  registers  the  name 
of  the  transferee  or  his  heirs,  no  question  of  the  validity  of  the  transfer  will  arise, 
such  registration  amounting  to  a  recognition  of  the  transferee — (Amin  Buksh  v.  Bhyro 
Mundal,  22  W.  R.,  493) ;  so  by  receiving  rent  from  the  transferee  with  the  knowledge 
of  the  transfer,  a  recognition  may  take  place — (Nobo  Kumar  Ghosh  v,  Krishna 
Chandra  Banurji,  W.  R.,  Sp.  No.,  1864,  Act  X,  ii2;Mritanjai  Sirkar  r.  Gopal 
Chandra  Sarkar,  10  W.  R.,  466 ;  Bharat  Rai  v,  Ganga  Narain  Mahapatro,  14  W. 
R.,  211  ;  Allender  tf.  Dwarkanath  Rai,  15  W.  R.,  320;  Amin  Baksh  v.  Bhairo  Mandal, 
22  W.  R.,  493).  The  same  effect  will  result  from  the  landlord  having  allowed  sums  paid 
have  been  transferred,  it  is  open  to  the  transferees  to  sue  under  the  Specific  Relief  Act 
in  to  the  Collectorate  as  rent  by  the  transferee  to  be  carried  to  his  credit  (Ram  Gobind 
Rai  V,  Dashubhuja  Debi,  18  W.R.  195);  and  from  his  having  made  the  transferee  a  party 
to  a  suit  for  rent  and  from  his  accepting  a  decree  against  him  jointly  with  others  (Ram 


Digitized  by  LjOOQ IC 


SBC.  23.]  BENGAL  TENANCY  ACT.  .    137 

Kishor  Acharji  v,  Krishna  Mani  Debi,  23  W.R.,  106;  Mahomed  Azmal  v.  Chandi  Lai 
Pandey,  7  W.R.,  250.  But  the  acceptance  of  rent  paid  by  the  transferee  as  marfutwaree 
is  no  recognition — (Khudiram  v,  Rokhini,  15  W.  R.,  197^  nor  the  acceptance  of  rent 
paid  by  the  transferee  without  notice  that  he  claims  to  pay  rent  by  right  of  transfer.— 
(GouHal  V.  Ramesvur,  6  B.  L.  R.  App.  92). 

Bight  to  aOOretlon: — An  occupancy^  raiyat  is  entitled  to  the  benefit  of  s.  4,  cl. 

(i)  of  Reg.  XI  of  1825  and  when  there  is  an  accretion  to  his 
Reg.  XI  of  i8a5-  holding  he  is  entitled  to  hold  the  lands  as  an  accretion  to  his  jote: 

— GourHariv.  Bhola  KaibarttOi  LL.R.,  21  Cal.  233;  Gobind 
Monee  v.  Dina  Bundhoo  15  W.  R.  87 ;  AH  Moollah  v.  SahebuUah  15  W.  R.  149, 
Bhagabat  v,  Durg^ijai,  8  B.  L.  R.  73 ;  L  L.  R.,  16  W.  R.  95.  See  notes  under  s.  52. 

Sight  to  rodOOX&  ft  niOrtgagO  ; — The  words  "  any  person  having  any  interest 
in  or  charge  upon  the  property,"  in  sub-section   {a)   of  s.  91 

Redemption  of  mortgage.  of  the  Transfer  of  Property  Act  do  not  include  a  raiyat  and 
he  is  not  therefore  entitled  to  redeem  the  mortgage  of  his 

superior  interest,  although  the  raiyati  lease  was  created  after  the  date  of  the  mortgage  :— 

Gins  Chunder  v,  Juramoni,  5  C.  W.  N.  xxiii. 

XnCTUnbrailCO ! — ^An    occupancy  or    non -occupancy  holding  if  not  held  by  a 

khudkasi  raiyat,   t.  e.,   a  resident  and  hereditary  cultivator, 

Reg-  vni  of  1819.  is  an  incumbrance  and  not  protected  from  ejectment  by  the 

terms  of  cl.  3,  s.  11  of  R^^ulation    VIII  of  1819,  and  may 

be  annulled  by  a  purchaser  at  a  sale  under  the  said  Regulation : — ^Jogeshwar  v.  Abed 

Muhomed,  3  C.  W.  N.  13. 

Bight  to  share  in  Compensation  tinder  Land  Acqtdsition  Act:— An  occu- 

pancy  raiyat  is  a  person  interested  within  the  meaning  of  the  expression  "  person 
interested*'  in  s.  3,  cl.  (6)  of  the  Land  Acquisition  Act :— Gudadhar  v,  Dhanput, 
I.L.R.,  7  Cal.  585.  Garth  C.  J.,  observed  in  this  case :  "  The  parties  who  usually  suffer 
most  from  lands  being  taken  for  Government  purposes  are  either  the  raiyats  with  right 
of  occupancy,  or  the  holders,  whoever  they  may  be,  of  th^  first  permanent  interest 
above  the  occupancy  raiyats.  The  actual  occupier  is  of  course  turned  out  by  the  Govern- 
ment, and  if  he  is  a  raijrat  with  a  right  of  occupancy,  he  loses  the  benefit  of  that  right, 
besides  being  driven  possibly  to  find  a  holding  and  a  home  elsewhere  j  and  the  holder 
of  the  tenure  immediately  superior  to  the  occupying  raiyats,  whatever  the  nature  of 
his  holding  may  be,  loses  the  rent  of  the  land  taken  during  the  period  of  his  holding. 
These  two  classes,  therefore,  would,  generally  speaking,  be  entitled  to  the  larger  portion 
erf  the  compensation."  When  the  Government  acquires  land  under  the  Land  Acquisition 

Act,  the  occupancy  tenant  is  usually  allowed  a  portion  of  the 
Occapancjr  ratjrat  entitled  ,  .  ..,,  , 

to  compensation  even  when  market  value  as  compensation  without  reference  to  the  question 
holding  not  transferable.  ,    ..         ..  •    i..     •      .         r       i_f  ^        ^ 

whether  the  occupancy    right    is  transferable  or    not:— />er 
Gupta,    J.,  Ambika  Nath  v.  Adityajiath,  6  C.  W.  N. 
18 
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ObRgatjonofraiyat  24.     An     occupdncy-taiyat    shall   t>ay 

to  pay  rent.  j-gj^j  f^^  j^jg  holding  at  fair  and  equitable  rates. 

Old  Act:— Section  5  of  Act  X  of  1859,  and  Act  VIII  of  1869  (B.  C),  had  "  Raiyats, 
having  rights  of  occupancy,  but  not  holding  at  fixed  rates  as  described  in  the  two 
preceding  sections,  are  entitled  to  receive  pottas  at  fair  and  equitable  rates.  In  case 
of  dispute,  the  rate  previously  paid  by  the  raiyat  shall  be  deented  to  he  fair  and 
equitable,  unless  the  contrary  be  shown  in  a  suit  by  either  party  under  the  provisions 
Of  this  Act."  This  provision  is  divided  In  the  presenl  Ad  into  three  parts,  w jr.,  ss. 
74,  37  and  35* 

I^ir  aod  ecpiltftbIdrat08:^-The  grounds  of  enhancement  set  forth  in  s.  30  (and 
possibly  in  s.  29)  are  all  subject  to  the  limitation  of  this  section  and  s.  35.  Under  no 
circumstances  can  a  raiyat,  with  a  right  of  occupancy,  be  called  upon  to  pay  more  than 
a  fair  and  equitable  rent  — (Noor  Mohomed  v,  Huree  Prosunno,  Sp.  W.  R.,  Act  X, 
75)  ;  and  in  determining  what  is  fair  and  equitable  the  Court  may  take  into  consideration 
the  rise  in  wages ;  but  it  does  not  necessarily  follow  that  because  wages  are  double 
what  they  were,  and  the  necessaries  of  life  have  risen,  that  the  old  rent  is  fair  and 
equitable  under  the  altered  state  of  circumstances. — (Savi  v,  Jeetoo  Meah,  Marsh., 
86.)  In  a  suit  to  enhance  the  rate  of  rent  of  an  occupancyraiyat,  the  sole  ground  being 
an  increase  in  the  value  of  the  produce,  the  words  "  fair  and  equitable  *'  tn  s.  5  are  to  be 
construed  as  equivalent  to  the  varying  expressions  "  pergunna  rates,  "  "  rates  paid 
fof  similar  lands  in  the  adjacent  places,"  and  "customary  rates,"  and  mean  not  the  rate 
obtainable  by  opert  commercial  competition,  but  the  prevailing  rate  payable  by  the 
teme  class  of  raiyats  for  lands  of  similar  description  and  with  similar  advantages  in 
the  places  adjacent.  If  the  customary  rate  of  the  neighbourhood  had  not  l>een 
adjusted  with  reference  to  the  increased  value  of  the  produce,  and  an  adjustment  is 
requisite  in  consequence  of  a  rise  in  the  value  of  the  produce  caused  simply  by  a  rise 
in  the  price,  and  by  causes  independent  both  of  the  zemindar  and  raiyat,  the  rule  of 
proportion  to  be  adopted  in  such  adjustments  is  that  the  old  rent  should  bear  to  th^ 
mcreased  rent  the  same  proportion  as  the  former  value  of  the  produce  of  the  soil 
calculated  on  an  average  of  three  or  five  years  next  before  the  date  of  the  all^fed  rise 
m  value  bears  to  its  present  value. — (Thakurani  Dasi  v,  Bishessur  Mukeqi,  3  W.  R., 
Act  X,  29.)  If  the  rent  of  a  raiyat  consists  partly  of  money  and  partly  of  services, 
—an  obligation  to  cultivate  and  supply  indigo  at  a  certain  priee,^the  value  of  such 
ccntrsftrt  would  have  to  be  estimated  and  added  to  the  old  rent,  and  the  aggregate  value 
would  form  a  term  in  the  proportion. — (lb.,  Norman,  J.,  p.  95.)  This  rule  of  propor- 
tion should  be  adopted  only  in  the  absence  of  any  recently  adjusted  pergunna 
customary  rates ;  and  either  party  is  at  liberty  to  prove  any  special    circumstances 

tending  to  show  that  the  application  of  the  rule  of  proportion  will  work  injustice. (/b. 

Macpherson,  J.,  p.  48.)  A  claim  to  enhancement  based  on  the  increased  productive 
power  of  land,  or  on  the  increased  value  of  its  produce,  can  only  take  effect  in  cases 
where  the  neighbouring  rates  of  rent  hare  not  accommodated  themselves  to  the  altered 
state  of  circumstances,— where  in  short,   all  the,  raiyats  together  are  paying  less  than 
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the  £air  rate  of  rent ;  and  to  such  ^ases,  Che  principie  of  the  FtM  Bench  Rulisig  in  the 
case  oi  Thakiurani  Dasi  would  apply«  But  \iliere  there  already  exbts  a  guide  io  what 
is  a  £air  rate  of  rent,  the  f>reGedent  »  iAapplicable.-*-<SFeesh  Chunder  w,  Assinuinessfj 
7  W>  R.|  234.)  The  rule  oi  proportion  as  laid  down  in  the  Full  ^endi  case  td 
ThakuRani  Daa^fapplies  only  to  cases  in  which  the  sole  ground  of  jenhancement  is  ao 
increase  in  the  "voltte  oi  produce,  and  to  cases  in  which  the  rates  have  not  adjusted 
themselves  to  altered  ctrcumstiuiices.  it  is  tn^qpplicabde  to  cases  where  the  yalue  of  th# 
produce  has  not  only  increased^  hut  the  productive  powers  of  land  have  decreased  and 
the  expenses  of  culttyatioa  have  inoreaaed  «isop  In  such  cases  the  value  of  the  p^aese^ 
decreased  average  taU  per  bigha,  calculated  on  the  produce  of  tl^-ee  or  five  ye^uis^ 
must  be  found ;  dnd  it  must  i>e  contrasted  wkh  the  average  value  of  the  produce  be^^ 
the  decrease  in  the 'productive  powers  calculated  in  the  same  Vf^yt  and  the  increased 
present  oost  of  production^  a$  contrasted  ^th  the  former  ^cost  per  tiigha^  #Bust  be 
ascertained  also.  When  these  data  are  ascertained  the  formiUa  fo  be  applied  wiU 
^tand  thus  :  The  average  vakif  of  th$  produce  ii^ore  the  decrease  in  the  product^^ 
powers  of  the  land  will  be  to  the  ayerage  value  of  the  present  decreased  produce^  mifnuf 
the  increased  oost  of  producdoa  93  the  rent  previously  paid  will  be  to  that  which  the 
latKl  ought  now  to  pay^ — (Showdamini  v,  Shookul  Mahomedi  7  W.  P^^  94  )  For  the 
rule  of  proportion  laid  down  by  the  Ore^t  Rent  Case,  the  present  Act  has  substiti^ted 
another  rule  similar  to  it  See  s..  32^  "  By  fa4r  and  equitable  rent  th^  Rent  (Commission 
iinderstood  it  to  be  ^uch  a  share  of  the  produce  of  the  soil  as  shall  leave  enough  to  the 
cultivator  to  aoable  him  to  carry  09  the  cultivation^  to  live  in  reasonable  comfort  and 
•to  partictpate  to  a  reasotial>le  «xtei»t  m  the  progress  and  improving  property  of  ,his 
jwtiv^iand ' W^ C  XU  Vpl.  I,  p.  ui 

25.    An  occupancy-raiyat  shall  not  be 
eSKTcept^'^'o'II      ejected  by  his  landlord  from  his  homing  except 
•spedked  grounds.         in  execution  oi  a  decree  for  ejectment  passed 
xm  the  groundr^ 

(tf)  that  he  has  used  the  land  comprised  In  his  holding  In  a 
manner  which  renders  it  unfit  for  the  purposes  of  the 
tenancy^   or 

i^b)  that  he  has  broken  a  condition  consistent  with  the  provisi<ms 
of  this  Act,  and  on  breach  of  which  he  is,  under  the  *ferms 
of  a  contract  between  himself  and  his  landlord^  liable  to 
be  ejected. 

This  section  should  be  read  with  ss.  (55,  89a«d  «55aiid  178  (i)<tfj.  Sectkm^ 
provides  that  an  oocupancy-iaiyat  «hall  not  be  ejected  for  arrears  of  rent.  Section 
^{9  provides  thatino  tenant  shall  be  ejected  from  his  holding,  except  in  execution  of  a 
xlecree.  Section  178,  sub-aection  (i)  (c),  provides  that  no  contract  made  with  the 
landlord,  either  before  or  after  the  passii^  of  the  Act,  shall  entitle  a  landlord  to  eject 
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his  tenant  otherwise  than  in  accordance  with  the  provisions  of  this  Act.  Section  155 
prescribes  that  (i)  a  suit  for  the  ejectment  of  a  tenant  shall  not  be  entertained  unless 
the  landlord  has  served  a  notice  on  the  tenant  specifying  the  particular  misuse  or  breach 
requiring  the  tenant  to  remedy  the  same  and  to  pay  compensation  for  it  and  the 
tenant  has  failed  tp  comply  within  a  reasonable  time  with  that  request,  (2)  a  decree 
in  such  suit  shall  order  the  amount  of  compensation  or  the  remedy  of  the  breach  or 
misuse,  and  fix  a  time  for  paying  the  compensation,  or  remed3ring  the  breach  or  misuse. 
Unfit  for  the  pnrpOSO  of  tonaacy :— See  notes  under  s.  23.  In  a  suit  under 
this  Act  a  tenant  was  sued  for  converting  land  admittedly  let  for  agricultural  purposes 
into  an  orchard,  and  he  was  held  to  have  used  it  in  a  manner  unfitting  it  for  the 
purpose  of  tenancy  and  to  be  liable  to  ejectment,— Soman  Gop  v.  Raghubar  Ojha 
I.L.R.'  24  Cal.  160 ;  1  C.W.N.  223. 

Breach  of  condition  connstent  ^tk  the  provision  of  this  Act  :~if  the 

condition  be  inconsistent  with  the  provisions  of  the  Act,  its  breach  will  entail   no  conse- 
quences.    But  if  the  condition  b#  consistent  with  the  Act,  its  breach  will  subject  the 
tenant  to  forfeiture.     Hence  if  the  occupancy- raiyat  sublets  and  the  subletting  falls   in 
with  s.  85,  no  forfeiture  will  take  place.     No  forfeiture  wiH  take  place,   if  the  landlord 
stood  by  and  allowed  the  tenant  to  invest  labour  and  capital  without  taking  any 
action.— (Nayna  Misra  v.  Rupikar,  I,  L,  R.,  9  Cal.,  699  ;  C.   L.   R.,   569 ;  23  W.R„ 
298 ;  3  B.  L.  R.,  S.  C,  18  ;  7  B.  L.R.,  159 :  8  B.  L.  R.,App  51,  237.)    Receipt  of  rent 
would  be  waiver  of  forfeiture.— (18  W.  R„  218  17  W.  R.,  29,  16  W.  R.,  103 ;  7  W.  R., 
132).  A  tenant  who  has  erected  buildingrs  and  effected  improvements  is  not  entitled  to  be 
paid  their  value  on  the  determination  of  the  tenancy  merely  because  he  has  acted  under 
the  mistaken  belief  shared  by  h'ls  landlord  that  he  had  a  larger  interest  in  the  prc^rty 
than  he  really  had : — Jugmohan  Dastr.  Pallonjee,  I.L.R.,  22  Bom.  i.  If  a  tenant  builds 
on  his  landlord's  land  he  does  not,  in  the  absence  of  special  circumstances,  acquire  any 
right  to  prevent  the  landlord  from  taking  possession  of  the  land  and  buildings  when 
the  tenancy  has  determined  : — Ramsden  v,  Dyson,  L.R.  i,  H.L.  129 ;  see  also  Naunilal 
V,  Rameshwar,  I.L.R.,  16  All.  328  ;  Shaik  Husain  v,  Goverdhone  Das,  I.L.R.,  20  Bom. 
I  ;  Ismail  Khaa  v.  Jaigan  Bibi,  4  C.   W.  N'  210:  I.  L.  R.,  27  Cal.  570,  but  where  the 
land-owner  stood  by  in  silence  while  the  tenant  spent  money  on  his  land,  heldt  that  the 
plaintiff  could  not  recover^wssession  of  the  land,  or  require  the  removal  of  the  buildings, 
without  recouping  the  tenant  the  money  he  had  expended  : — Dattatraya  v,  Shridhur,!.  L. 
R.,  17,  Bom.  736 ;  where  land  waS  leased  out  for  cultivation  and  the  lessee  changed  the 
character  of  the  holding  by  making  improvements  inconsistent  with  the  purpose  for 
which  the  land  was  leased  out ;  held  that  the  landlord  having  stood  by  and  thereby 
caused    a    belief   that  the  change  had  his  approval,    the    lessee    was    entitled    to 
compensation  for    his    improvements : — Kunhammed  v.    Narayanan,    I.  L.  R.,    12 
Mad.  320  ;  see  also    Ravi    Varmah    v,    Mothissen,    12   I.  L.  R.,  Mad.  323,   note. 
A  condition  of  forfeiture  should  not  be  extended  beyond  its  words,   unless,   it  is 
Damages  and  forfeiture.         impossible  to  give  a  reasonable  construction  to  the  instrument 
in  which  it  appears  without  doing  so: — Ram  Nursingh  v,  Dwarkanath,   23  W.  R.    10, 
There  is  nothing  incompatible  in  the  two  remedies  of  damages  and  forfeiture  lor  breach 
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of  the  conditions  of  a  lease  :— Chunder  Nath  v.  Sirdar  Khan,  18  W.   R.    218.    Where 
there  is  a  stipulation  that  the  lessee  would  not  transfer  the  land  leased  to  him,  held 
that  when  the  land  b  sold  against  the  will  of  the  lessee  by  the  act  of  a  Court,  the  lessee 
larolantary  trasfcr  could  not  be  said  to  have  voluntarily  transferred  his  interest ; — 

Nilmadhub  v.  Nacattam     I.  L.  R.  17  Cal.  826  ;  Tamaya  v,  Temapa  I.  L.  R.  7  Bom. 
262  ;  Rungo  Lai  Mondol  v.  Abdul  Ghaphur,  LL.R.  4    Cal.   314 ;  and  Subbaraya  v, 

Krishna,  L  L.  R.,  6  Mad.  159.  A  covenant  by  a  lessee 
^Co^enant^  to  trawfer      not  to  assign  without    the  lessor's  consent  runs  with  the  land, 

and  applies  to  a  re-assignment  to  the  original  lessee  :— 
McEacham  v»  Calton,  L.  R.,  App.  Cas.  (1902),  p.  104 ;  see  also  Doherty  v,  Allman, 
(1878)  3  App.  Cas.  709. 

Where  a  covemtnt  reserved  to    the  lessor  a    power  of  re-entry,  there  being  no 

mention  of  a  similar  power  being  reserved  to  his  **  heirs, 
Power  of  re^otry.  successors  of  assigns,"  held  that  the  lessor's  vendees  could 

take  advantage  of  the  covenant: — Krista  Nath  v.  Brown, 
L  L.  R.,  14  Cal.  176. 

Though  non-payment  of  rent  did  not  bar  the  acquisition  of  an  occupancy  right, 

payment    of    rent    was  necessary   to  maintain  it,  and  non- 
Non-pajrment  of  reot.  payment  rendered  a   raiyat    liable  to  be  evicted. — (Narain 

Rai  V.  Opnit  Misra  LL.R.,  9  Cal.,  304;  11  C.  L.  R. 
417)1  Where  a  raiyat  had  been  dispossessed  and  had  failed  to  pay  rent  for  five  or 
six  years,  it  was  held  in  a  suit  by  him  for  possession  that  he  had  no  subsisting  right 
of  occupancy — Hem  Chandra  Chaudhri  v.  Chand  Akund,  L  L.  R.,  12  Cal.,  115) : 
MasyatuUah  c,  Nurzahan,  L  L.  R.,  9  Cal.,  808  ,*  12  C.  L.  R.,  389.  In  another  case, 
however,  it  was  said  that  mere  non-pa3rment  of  rent  did  not  necessarily  amount  to  a 
ferfeiture  of  right  of  occupancy,  and  in  a  case  in  which  the  decision  in  Hem  Chandra 
Chaudhry  «.  Chand  Akund  was  specially  considered  it  was  said  that,  though  non- 
citltivation  of  the  land,  coupled  with  non-payment  of  the  rent,  might  be  sufficient  to 
justify  the  conclusion  that  the  tenant  had  relinquished  the  land,  mere  non-payment 
of  rent  was  not  in  itself  sufficient  to  show  that  there  was  no  subsisting  right  of  occu- 
pancy (Nilmani  Dasi  r.  Sonatan  Doshayi,  L  L.  R..  15  Cal.,  17).  When  the  relation 
of  landlord  and  tenant  has  once  been  proved  to  exist,  mer^  non-payment,  though 
for  many  years,  is  not  sufficient  to  show  that  it  has  ceased.  A  tenant  who  alleges  this  must 
prove  it,  particularly  if  he  is  in  possession  of  the  land  (Rango  Lai  Mandal  v,  Abdul 
Ghafur,  LL.R.,  4  Cal.,  314;  3  C.  L.  R.,  119).  Non-payment  of  the  rent  will  not 
relieve  an  occupancy  raiyat  of  his  status  of  tenant  so  as  to  give  him  a  title  to  the  land 
(Poresh  Narain  Rai  v,  Kashi  Chandra  Talukdar,  L  L.  R.,  4  Cal.  761). 

Invalid  transfer  of  ooonpanoy  right : — See  notes  under  s.  23,  pp.  132-136  ante, 

Effect  of  transfer  of  holding  by  occupancy  raiyat*  The  sale  or  parting  with  the  whole 
or  part  of  holding  is  not  a  ground  of  forfeiture  according  to  the  Tenancy  Act,  and  so 
where  a  raiyat  had  sold  half  his  holding,  but  remained  in  possession  of  the  other  half,  and 
when  the  whole  of  the  rent  of  the  holding  had  been  deposited  in  the  Collectorate  to  the 
credit  of  the  landknrd,  it  was  held  that  he  was  not  liable  to  be. ejected.— Kabil  Sardar  r. 


Digitized  by  LjOOQ IC 


14a  BENGAL  TENANCV  ACT.  [chap,  r- 

Chandra  Nath  Chatidhfi,   I.L.  R.,  ao  Crf.,     S9o*    See  also  Barwi   Daa  «.  Jagdip 

Naram  Chaudftrii  1.  L.  R.,  24  Cal.,  553  ;    Durga  Prasad  Sen  v.   Daula  Ghazi  1  C. 

W.  N.,  1601  and  Gozaffur  Hussain  «.  Dalgteish,  1   C.  W.  N.,    162 ;   Kissen  Persad 

Sahi  9.  Tripe,  iC.W.  N^diV).    Btit  if  a  tenant  transfers  his  holding,  ceases  to  pay 

<&tt  for  it  and  aceepts  a  pew  tenancy  from  tht  traitsferee,  the  landlord  ts  entitled  to 

cjeet  the  transferee  as  a  trespasser.-^Kali  Nath  Chakravarti  v.  Upendta  Chandra 

Ohaudhri,  I.  L.  R.,  14  Cal.,  «it ;    t  C.  W.  N.,  163).    See  ^so  Dwarka  Nath   Misra 

m.  Hansh  Chandra,   I.  L.  R.,  4  Cal.,  9»s  "i  Srktifiiar  Biswas   v.   Madao  Sardar, 

1.  L.  R.,  gCal,,    648  ;  and  Harihar  Mukhnrji  r.  JadM   Nath  Ghosh,   7  W.  R.,    114, 

tn  tvtrich  !a^  mentioned  case  H  was  said  that  a  tenant  havmg  a  right  of  occitpancy 

cannot  create  a  tenure  intermediate  between  hinfself  and  the  zemindar. 

Stadtaimor:— Mr.    Fiddina  note  to  his  Digest,  P.    17.     observes:   "Under 

Cngiish  law  a  parol  disdahner  of  the  landlord's  title  will  effect  a  forfeiture  of  a  tenancy 

-from  year  to  year  ortenancy-at-wffl,  if  thelandlord  so  elect;  but  will  not  effect  a  forfeiture 

xrf  a  lease  for  a  term  certain*  But  a  disclaimer  by  matter  of  record,  as  for  example  when 

a  tenant  in  answer  to  an  action  for  rent  denies  the  relation  of  landlord  and  tenant  and 

^sets  up  a  tide  in  hhns^  or  some  third  party  will  work  a  forfeiture  of  any  lease.    The 

principle  of  forfettore  by  disclaimer,  so  far  as  it  has  yet  been  introduced  into  these 

provinces,  rests  fl  believe)  wholly  upon  case  law;  and  the  cases  are  not  sufficiently 

mnnennis  or  exhaustive  to  have  given  form  and  ^hape  to  the  principle  in  its  application 

to  this  coimtty.    I  think  the  principAe  is  one  which  the  Courts  would  properly  apply  in 

administering     justice,  equity  and  good  conscience  tsee  4  Kent's  Commentaries, 

115):  and  I  think  -it  «xtremdy  desirable  that  the  Legislature   should  define  and 

<«gulate  Its  application.    Having  regard  to  the  circumstance  of  this  country,    I  think 

mere  words  spoken  or  the  daim  by  a  tenant  of  a  greater  interest  than  he  is  entitled  to 

<Woodfall,  283;  Smith,  137)  ought  not  to  woric  a  forfeiture;  but  I  do   not  think  tfiat 

-when  a  tenaat  in  answer  to  a  daim  for  rent  or  to  sivoid  a  Intimate  enhancement, 

4eHberatdy  in  Court  denies  the  tide  of  his  real  landlord  and  pretends  to  hold  under 

a  rival  zemindar,  and  by  way  of  making  evidence  in  anticipation  executes  a  registered 

kabuliyat  in  favour  of  sudi  rival  zemindar,  forfeiture  of  his  right  of  occupancy  or  what* 

•ever  other  n^  he  possesses  h  a  reasonable  and  proper  retribution.    That  such   jnaia 

fides  is  too  common—  the  Zimba  system  in  Backergunge  is  a  notonus    instance—  the 

-experienced  are  aware  and,  1  know  no  tnore  effectual  way  of  striking  a  blow  at  an  evil 

-generally  <:omplained   of  than  by  enacting  a  reasonable  rule  as  to   forfeiture  by 

nlisclatmer.    This  rule  should  of  course  provide  that  waiver  of  forfeiture  by  distrmnt 

lor,  or  receipt  of,  rent  accruing  alter  the  forfeiture  or  by  other  conduct  on  the  part  of 

the  landlord  shewing  that,  bemg  aware  of  the  disclaimer,  he  had  dected  to  waive  it.*' 

The  case  law  xm  this  point  has  only  recendy  taken  a  settled  form.In  the  eariier  decisions 

Juc^es  were  doubtful  and  4>bserved  that  it  is  not  settled  law  that  such  denial  worics 

a    forfeituiae     of   the    tenancy.— ^Mahomed   Basiroollah    tr. 
Case  law  on  disclaimer.  au       j  ai-         x%r      w%  «    r^  .         a«    1  »>.        i. 

Ahmed  Alt,  23  W.    R,    448;  Sreemutty  Ahulya  o.    Bhyrob, 

25  W.R.  147,)  A  tenant's  statement  that  lie  has  a  good  tide  as  against  a  person 

ailing  himself  to  be  the  assignee  of  the    origiiial  landlord,  does   not  constitute  a 
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forfeiture  of  the  tenure  in  Cstvour  of  the  landlord  or  inteurmnt  the  latter  in  suing  for  khas 
possession.-^Doorga  Kciehna  ««  Sree  Banoo,  t8  W.  R.  465.)  In  aU  these  cases^ 
however,  it  seems  to  have  been  assumed  that  the  law  here  allows  forfeiture*  In 
Sutyabhama  v.  Krishna  Chunder(I.  L.  R*  6Cal  55)  Garth  C*  J^  observed: 
'*  The  rule  of  the  English  law  is  that  where,  by  matter  of  record,  a  tenant  disclaims  his 
landlord's  tide,  and  sets  up  an  adverse  title  in  himsdf  or  in  some  third  party,  he 
thereby  &>rfeits  his  tenancy*  But  without  laying  down  any  absolute  rule  here  with 
regard  to  forfeiture  in  such  cases,  we  think  we  are  dearly  justified  in  a  case  of  this  kind 
in  refusing  to  allow  defendants  to  change  the  whde  nature  of  Uieir  «klence  at  the 
last  moment,  and  to  set  up  in  a  Court  of  Appeal  a  plea  whtdi  they  had  directly  and 
fraudulently  repudiate^  in  the  Court  below."  A,  a  raiyat  with  rights  of  Occupancy,  in 
a  rent  suit  biiought  against  him  by  B^  the  purchaser  of  an  Aima  mehal,  denied  the 
existence  of  the  rdationship  of  landlord  and  tenant  between  himself  and  Bf  on  the 
ground  that  the  lands  occupied  by  him  were  not  included  in  the  Aimd  mthal 
purchased  by  ^.  iff'i  rent  %uit  having  been  dismissed  for  failure  of  evidence  on  this 
point,  B  afterwards  brought  a  regular  suit  to  evict  A  and  for  mesne  profits*  It  was 
held  that  A,  by  denying  the  title  of  ^  in  the  rent  suit,  thereby  forfeited  his  rights  ci 
occupancy,  and  became  liable  to  eviction*—- (Mozuhamddin  v,  Gobind  Choader^ 
L  L.  R.,  6  Cal^  436.)  *•  We  may  observes "  said  Tottenham,  }^  *•  that  the 
doctrine  of  forfeiture  is  not  entirely  unknown  to  the  law  of  landlord  and  tenant 
in  Bei^,  for  section  85  of  the  Bengal  Act  VlII  of  1869  distinctly  provides 
for  it  in  the  event  of  the  Collector  being  unable  from  the  non-attendance  of 
•persons  holdii^  tenures  and  under*tenores,  to  ascertain  them  at  the  measurement  ol 
2my  lands  under  that  section.  **  In  a  suit  brought  to  recover  rent  in  1877,  the 
defendant  set  up  his  lakheraj  tide  ;  this  suit  was  dismissed*  In  1880^  in  suit  brought 
by  the  same  plaintiff  to  obtain  khas  possession  of  the  land  question  in  the  former  suit 
against  the  same  defendant  and  three  others  claiming  under  the  same  title  as  himself, 
the  defence  that  the  land  was  lakheraj  was  set  up  by  aU.  It  was  held  that  the  case 
1^  within  the  principles  of  the  case  of  Satyabhama  v.  Krishna  Chundra,  and  that 
the  plaintiff,  who  had  successfully  proved  that  he  had  collected  rents  from  the 
predetessors  of  the  defendants,  were  entitled  to  evict  them  as  trespassers  on  their 
failure  to  prove  their  lakheraj  title**-^(lshAn  Chundra  e*  Shama  Chum,  I,  L.  R.,  10 
Cal.,  41).  "No  doubt,**  observes  Norris  J.,  •'there  are  various  ruKngs  of  this 
Court  on  this  point,  but  it  seems  to  us  that  the  weight  of  authority  is  in  favour  of  the 
view  that  when  a  tenant  directly  repudiates  the  relation  of  landlord  and  tenant  and 
eets  up  an  adverse  title  in  himself,  the  landkxtl  is  entitled  to  take  possession  of  the 
kmd,  irrespective  Of  the  period  during  which  the  tenant  may  have  been  in  possession." 
«-(Shumsher  Ali  9.  Doya  Bibi,  8  C.  L,  R.,  150).  Compare  also  Ram  Nuffur  v.  Dhol 
Gobind,  t  C.  L.  R.,  421 ;  D£^>ee  Missa  e.  Mangur,  2  C.  L.  R.,  208).  ^  See  s.  25, 
fosff  pp.  139,  140.  But  4t  IS  doubtful  whether,  under  the  present  Act,  the  doctrine 
cf  disdmmer  can  be  enforced,  gainst  a  permanent  tenure-holder,  fixed  raiyat  or  an 
oocupancy-raiyalv  or  a  non-occupancy^ratyat,  t>ecause  ss»  to,  15,  25  and  44  of  the  Act 
specify  the  condition,  under  wfiich  the  tenants  can  be  ejected,  and  they  provide  that 
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ejectment  is  not  possible  except  under  those  conditions,  and  disclaimer  is  not  one  of  such 
conditions.  Mr.  Ilbert's  observations  in  the  Legislative  Council  on  this  point  also  favour 
the  same  inference  :  "I  cannot  advise  the  Council  to  give  legislative  sanction  to  what  may 
fairly  be  described  as^  an  obsolescent  doctrine  of  English  law.  I  will  not  call  it  an  obsolete 
doctrine,  because  it  still  appears  in  the  text-books.  But  I  call  it  an  obsolescent  doctrine, 
because  it  is  very  rarely  enforced,  and  when  attempts  are  made  to  enforce  it,  the 
Courts  regard  it  with  disfavour  and  Kmits  its  application  in  every  possible  way.  And 
it  appears  to  me  that  the  doctrine  is  even  more  dangerous  in  Bengal  than  it  is  in 
England.  Owing  to  a  vaViety  of  well-known  circumstances,  such  as  the  fact  that  the 
raiyat  usually  does  not  derive  his  title  from  contract,'  to  the  comparative  rarity  of 
written  agreements,  to  the  absence  of  definite  landmarks,  aqd  to  the  shifting  from 
natural  causes  of  such  landmarks  as  exist,  it  is  often  a  matter  of  extreme  doubt  whether 
the  relation  of  landlord  and  tenant  exists  between  two  persons  with  respect  to  a  par- 
ticular land.  And  when  the  existence  of  such  a  relation  is  denied  or  questioned  on 
either  side,  we  are  by  no  means  entitled  to  assume  that  the  grounds  for  denying  or 
questioning  it  are  fraudulent  or  improper.  We  have  done  our  best,  by  various  provisions 
of  this  bill,  to  lessen  the  number  of  excuses  for  alleging  this  doubt,  and  to  provide 
for  cases  in  which  it  is  allied  in  good  faith.  Thus,  we  have  in  s.  60  carried  a  step 
further  the  policy  of  the  Bengal  Registration  Act  by  enacting  that  where  rent  is  due 
to  the  proprietor,  manager  or  mortgagee  ef  an  estate,  the  receipt  of  the  person  regis- 
tered under  the  Land  Registration  Act,  1876,  as  proprietor,  manager  or  mortgagee 
of  that  estate,  or  of  his  agent  authorized  on  that  behalf,  shall  be  sufficient  discharge 
for  the  rent,  and  the  person  liable  for  the  rent  shall  not  be  entitled  to  plead  in  de- 
fence to  a  claim  by  the  person  so  r^stered  that  the  rent  is  due  to  any  third  person. 
We  have  by  another  section  (s.  61)  enabled  a  tenant,  who  entertains  a  bond  fide  doubt 
as  to  the  person  entitled  to  his  rent,  to  pay  the  rent  into  Court.  We  have  said  that 
when  a  person  is  sued  for  rent  and  admits  that  rent  is  due,  but  pleads  that  it  is  due  to 
a  third  person,  the  plea  is  not  to  be  entertained  except  on  terms  of  payment  into 
Court  (s.  150).  And  we  have  endeavoured  to  help  the  landlord  who  is  in  doubt 
whether  to  treat  an  occupant  as  a  tenant  or  as  a  trespasser,  by  authorizing  him  to 
claim,  in  a  suit  for  trespass,  as  alternative  relief,  a  declaration  that  the  defendant  is 
liable  to  pay  for  the  fend  rent  at  a  rate  to  be  fixed  by  the  Court  (s.  157). 
By  these  and  other  provisions  we  have  endeavoured  to  assist,  as  far  as  is 
practicable,  both  landlords  and  tenants ;  and  1  am  not  prepared  to  go  further." 
In  Debiruddi  and  other  v.  Abdur  Rahim  L  L.  R.,  17  Cal.,  196,  Wilson  and 
Rampini,  JJ.,  followed  the  decisions  ef  Satyabhama  Dasi  (L  L.  R.,  6  Cal.,  55)  and 
Ishan  Chunder  Chatterji  L  L.  R.,  10  Cal.,  41,  and  held  tnat  a  denial  by  a  tenant  of 
the  title  of  his  landlord  before  the  Bengal  Tenancy  Act  came  into  operation  created  a 
forfeiture,  but  that  since  the  passing  of  that  Act,  in  any  case  to  which  it  applies  there 
cannot  be  any  eviction  on  the  ground  of  forfeiture  incurred  by  denying  the  title  of 
of  the  landlord,  that  not  being  a  ground  enumerated  in  the  Act  and  therefore  expressly 
excluded  by  s.  178.  That  case,  however,  was  a  case  under  the  old  Acts,  and  before 
the   Bengal  Tenancy  Act  came  into  operation  ;  the  opinion  of  the  learned  Judges  with 
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r^ard  to  what  the  law  is  under  the  Bengal  Tenancy  Act  is  an  ohitur  dictum  and 
amounts  to  a  semble.  In  Dhora  Kairi  ».  Ram  Jiwan  Kairi  I.  L.  R.,  20  Cal.,  loi, 
which  was  a  case  under  the  Bengal  Tenancy  Act,  their  Lordships  however  followed 
the  decision  of  Debiruddi  v.  Abdur  Rahim  L  L.  R.,  17  Cal.,  196,  and  held 
that  in  all  cases  to  which  the  Bengal  Tenancy  Act  applies  there  can  be  no  eviction  on 
the  ground  of  forfeiture  incurred  by  denying  the  title  of  the  landlord.  See  Sheik 
Nizamuddin  v,  Momtaguddin,  5  C.  W.  N.  263;  but  a  denial  before  the  Bengal 
Tenancy  Act  was  passed  operates  as  a  forfeiture  of  the  tenant's  right  whether  the  case 
is  governed  by  the  Transfer  of  Property  Act  or  by  the  ordinary  Rent  I^w  which  was 
in  force  before  the  passing  of  the  Bengal  Tenancy  Act— Annada  Chandra  v. 
Abrahim  Soleman,  4  C.  W.  N.  42 ;  the  rule  that  a  denial  of  the  relationship  of 
landlord  and  tenant  "does  not  entail  a  forfeiture  does  not  apply  where  the  denial  is 
given  effect  to  by  a  decree  of  Court.  The  plaintiff,  owner  of  a  durputni  taluk,  had 
sued  defendant  No.  i  for  rent ;  the  defendant  having  denied  plaintiff's  title,  the 
plaintiff  withdrew  the  suit  and  a  subsequent  suit  for  rent  which  was  met  by  the  same 
defence  was  dismissed  on  the  ground  that  there  was  no  relationship  of  landlord  and 
tenant ;  plaintiff  then  brought  a  suit  for  khas  possession  and  defendant  again  denied 
relationship  of  landlord  and  tenant ;  it  was  held  that  plaintiff  was  entitled  to  khab 
possession,  and  the  rule  that  the  denial  of  relationship  of  landlord  and  tenant  does  not 
entail  a  forfeiture  did  not  apply  to  the  case. — Nilmadhub  v,  Anantram,  2  C.  W.  N. 
755 

LiinitatiOll'.^rhe  period  of  limitation  for  ejectment  under  clause'(a)  of  this  section 
is  two  years  under  art.  32,  Sch.  II  of  the  Limitation  Act  (Soman  Gop  v.  Raghabar 
Ojha,  I.  L.  R.,  24  Cal.,  160 ;  i  C.  W.  N.,  223 ;  Sarup  Das  r.  Jageswar  Rai,  I.  L.  R., 
26  Cal.,  564;  3  C.  W.  N.,  464).  The  period  of  limitation  for  a  suit  for  ejectment 
under  clause  (b)  of  this^ection  is  one  year  under  art.  i,  Sch.  Ill,  appended  to  this 
Act.  A  suit-to  compel  the  defendant  to  remove  trees  from  certain  land  leased  to  him 
for  agricultural  purposes  is  governed  by  art  120  Sch.  II  of  Limitation  Act: — Gunesh  v. 
Gondour^  I.  L.  R.,  9  Cal.  147 ;  Kedar  Nath  v,  Sriratun,  T.  L.  R.,  6  Cal.  34. 

26.     If  "5a.  raiyat  dies    intestate   in   respect   of   a  right   of 
occupancy,    it  shall,    subject  to   any   custom 
Devolution      of      to  the  contrary,  descend  in  the    same   manner 
oau^ncyngnton       ^^  other  immovable   property;    provided  that, 
in  any  case  in   which    under   the   law    of   in- 
heritance to  which  the  raiyat  is  subject,  his  other  property   goes 
to  the  Crown,  his  right  of  occupancy  shall  be  extinguished. 

EoritftblO  I — The  occupancy  right  is  thus  expressly  made  heritable.  Under  the  old 
Acts  in  Ajodhya  Pershad  v.  Musst.  Imambandi,  7  W.  R.  528  (F.  B.),  the  Chief 
Justice  (Sir  Barnes  Peacock)  questioned  if  an  occupancy  right  is  necessarily 
heritable  ;  so  in  Jateeram  Surma  v,  Mungloo  Surma,  8  W.  R.,  60,  a  distant  relation 
of  the  deceased  raiyat  was  not  allowed  to  succeed  by  inheritance,  and  set  aside  the 
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arrangement  by  the  zemindar  letting  the  lands  to  another  tenant.  These  questions 
are  now  settled  otherwise  by  positive  law.  If  a  custom  be  pleaded  that  it  is 
not  heritable,  the  onus  is  on  the  person  alleging  it.  The  heirs  of  the  last 
recorded  tenant  with  respect  to  an  occupancy  holding  are  entitled  to  claim 
recognition  from  the  landlord,  and  if  the  latter  ignoring  them,  brings  a  suit  for 
arrears  of  rent  and  in  execution  thereof  sells  the  holding,  the  right  of  the  former 
is  not  affected.  So  where,  upon  the  death  of  the  last  recorded  tenant,  none  of  his  heirs 
had  his  name  recorded  in  the  landlord's  office,  but  they  held  the  land  and  went  on 
paying  the  rent  and  obtained  separate  rent  receipts  for  some  years,  until  recently,  when 
'  a  rent  suit  was  brought  against  two  of  them  only,  and  the  jumma  was  sold  in 
execution  of  the  decree,  A^W  that  after,  having  accepted  rent  from  all  the  heirs  the 
landlord  had  no  right  to  ignore  some  of  them,  and  that  the  sale  did  not  pass  the 
entire  jumma  but  only  the  right,  title  and  interest  of  the  judgment  debtors:— 
Annada  Kumar  v.  Hari  Dass,  4  C.  W.  N.  608 :  I.  L.  R.  2>  Cal.  545.  The 
Calcutta    High    Court    has   held   that  the    heirs  of   a    deceased    occupancy-raiyat 

are  liable  for  the  rent  of  the  holding  whether  they  hold   it  or 
Liability  of  the  heirt .  not,  unless  they  have  surrendered  it  or  **  done  something. from 

which  a  surrender  in  the  terms  of  section  86  can  be  presumed." 
Non -cultivation  of  the  land  would  not  necessarily  amount  to  a  surrender.— Peary 
JVIohan  v.  Kumar  Chander,  I.  L.  R.,  19  Cal.  790.  This  is  at  variance  with  the  view 
taken  by  the  Allahabad  High  Court  which  seems  to  hold  that  before  the  heirs  of  a  de- 
ceased occupancy-raiyat  can  be  made  liable  it  must  be  shown  that  they  have  accepted 
the  tenancy  or  attorned  to  the  landlord.— Lekraj  Singh  v.  Rai  Singh,  I.  L.  R., 
14  All.  381.  There  cannot  be  a  partial  acceptance  or  renunciation  of  an  in- 
P.irtiai  acceptance  heritance,  nor  can  one  of  several  heirs  accept  a  part  only  of  an 

inheritance  to  the  prejudice  of  the  other  heirs  and  of  the  creditors 
of  the  deceased.  An  acceptance  in  part  has  the  effect  of  an  acceptance  of  the  whole 
and  carries  with  it  the  same  liability.  If  a  person  accepts  the  inheritance  in  whole  or 
in  part  he  is  bound  to  discharge  the  liabilities  which  attach  to  the  late  tenants  from 
whom  he  inherits,  unless  he  can  prove  that  he  has  since  made  a  formal  surrender  of 
the  holding  to  the  landlord :— Mozam  Hassain  v.  Bhouddin,  5  C.  W.  N.  190. 

Bight  to  bd(lXieAth4 — it  is  to  be  presumed  that  the  right  of  an  occupancy- 
raiyat  to  devise  his  holding  by  will  stands  in  the  same  position  as  his  right  to  make  any 
other  alienation,  and  would  be  dependent  on  local  usage. — Vide  cl.  (d)  subsection  (3) 
of  s.  lyS  post. 

Enhancement  of  Rent, 

27.     The  rent  for  the  time  being  payable  by  an  occupancy- 
prcsumption  as  to  fair      raiyat  shall  be  presumed  to  be   fair  and   equi- 
and  equitable  rent.  ^^j^]^  ^^^^\  ^^^  contrary  IS  proved. 

A  raiyat  with  a  right  of  occupancy  is  entitled  to  hold  his  land  upon  paying  a  fair 
and  equitable  rent.    The  law  presumes  that  the  rent  at  present  paid  is  fais  and  equit- 
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able,  and  this  rent  cannot  b2  enhanced  except  after  service  of  notice  under  section  14, 
and  upon  one  of  the  grounds  stated  in  section  18  of  Act  VIII  of  1869  (B.  C.) — (Issur 
Ghose  V.  Hills,  W.  R.  Sp.  148  ;  Thakurani  Dasi  v,  Bissessar  Mukerji,  B.  L.  R.  i  Sup. 
Vol.,  202  ;  3  W.  R.  (  Act  X  ),  no  ).  For  further  explanation  see  sections  35  and  24. 
For  tho  time  boing  payable  : — The  benefit  of  the  presumption  will  always  be 
in  favor  of  the  tenant.  This  section  does  not  purport  to  protect  the  landlord  but  the 
tenant ;  when  therefore  the  tenant  has  been  paying  a  higher  rent  than  his  old,  and  the 
landlord  wants  to  stop  him  by  setting  up  a  presumption  under  this  section,  the  time 
must  not  be  less  than  three  years.    See  proviso  I  of  Section  29  and  notes, 

28.  Where   an   occupancy-raiyat  pays  his 
Restriction  on  eiv    j-^nt   in  money,    his  rent  shall  not  be  enhanced 

hancement  of  money-  .  'jjl      ^.u'      a^. 

rents.  except  as  provided  by  this  Act. 

ZohanOOmeilt  of  prodnCd  rent ; — But  when  an  occupancy  raiyat  pays  rent  in 
kind  his  rent  can  be  enhanced  otherwise  than  by  this  Act.  The  provisions  of  enhance- 
ment in  the  present  chapter  apply  to  money- rents  only.  Is  enhancement  of  bhaoli 
rent  possible  under  the  general  principles  of  laws,  i,  e,,  otherwise  than  under  this  Act  ? 
1  think  so;  s.  178  places  no  restriction  on  enhancement  of  rent  in  kind.— See  Thakur 
Persad  V.  Mahomed  Bakir,  8  W.  R.,  170. 

29.  The  money-rent  of  an  occupancy-raiyat 
Enhancement  of        ^lay   be  enhanced  by  contract,    subject  to  the 

rent  by  contract.  r  11       •  j*i.* 

following  conditions : 

(a)  the  contract  must  be  in  writing  and  registered  ; 

(b)  the   rent    must  not  be  enhanced  so   as  to  exceed  by 

more  than  two  annas  in  the  rupee  the  rent  previously 
payable  by  the  raiyat ; 

{c)     the  rent   fixed    by   the    contract  shall  not  be  liable  to 
enlpn cement   during  a  term  of  fifteen  years  from  the 
date  of  the  contract : 
Provided  as  follows — 

(i)  Nothing  in  clause  (a)  shall  prevent  a  landlord  from 
recovering  rent  at  the  rate  at  which  it  has  been 
actually  paid  for  a  continuous  period  of  not  less 
than  three  years  immediately  preceding  the  period 
for  which  the  rent  is  claimed. 

(ii)  Nothing  in  clause  (b)  shall  apply  to  a  contract  by 
which  a  raiyat  binds  himself  to  pay  an  enhanced 
rent  in  consideration  of  an  improvement  which  has 
been   or  is  to  be    effected  in  respect  of  the  holding 
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by,  or  at  the  expense  of,  his  landlord,  and  to  the 
benefit  of  which  the  raiyat  is  not  otherwise  entitled ; 
but  an  enhanced  rent  fixed  by  such  a  contract  shall 
be  payable  only  when  the  improvement  has  been 
effected,  and,  except  when  the  raiyat  is  chargeable 
with  default  in  respect  of  the  improvement,  only 
so  long  as  the  improvement  exists  and  substantially 
produces  its  estimated  effect  in  respect  of  the 
holding. 

(iii)  When  a  raiyat  has  held  his  land  at  ja  specially  low 
rate  of  rent  in  consideration  of  cultivating  a  parti- 
cular crop  for  the  convenience  of  the  landlord, 
nothing  in  clause  (b)  shall  prevent  the  raiyat  from 
agreeing  in  consideration  of  his  being  released  from 
the  obligation  of  cultivating  that  crop,  to  pay  such 
rent  as  he  may  deem  fair  and   equitable. 

ThisiAiCt  provides  for  the  enhancement  of  money  rent  only  and  in  two  ways,  vt0. 
Enhancement    ossiblc  ^^  contract  Of  by  suit,  and  under  section  28  enhancement  of 

by  contract  or  suit.  money  rent  is  not  possible  except   in  these  two  ways.    The 

contract  ag^in  must  be  (a)  in  writing  and  registered,  which  is  subject  to  proviso  (i), 
(b)  must  not  allow  an  enhancement  of  more  than  two  annas  in  a  rupee,  i.  e,  of  one- 
eighth  of  the  existing  rent  which  is  subject  to  provisoes  (ii  and  iii),  and  (c)  shall  not 
be  liable  to  a  further  enhancement  during  the  fifteen  years  next.  The  fifteen  years 
rule  applies  also  to  enhancement  by  suit,  see  section  37.  The  first  of  these  conditions 
make  an  addition  to  sections  17,  18,  of  the  Registration  Act  (III  of  1877).  A  lease 
at  an  enhanced  rent  for  less  than  a  year  is  exempt  for  registration  under  clause  (c) 
of  section  18,  but  would  now  be  registrable  under  the  present  section.  The  proviso 
attached  to  this  condition  is  that  if  the  raiyat  had  been  actually  paying  rent  at  a  higher 
rate  continuously  for  three  years  or  more  he  would  be  precludecWFrom  pleading  that 
the  contract  was  not  registered  or  in  writing.  So  that  If  a  landlord  can  peacefully 
realise  a  higher  rent  for  at  least  three  years,  this  provision  will  not  affect  him.  The 
proviso  (i)  implies  that  if  the  raiyat  had  been  actually  paying  a  higher  rent  foe  less 
than  three  years,  the  landlord  will  not  be  entitled  to  claim  it,  unless  he  has  shown  that 
the  raiyat  made  a  contract  in  writing  and  registered  it.  This  however,  is  inconsistent 
with  section  27  which  provides  that  the  rent  for  the  time  being  payable  shall  be 
presumed  to  be  fair  and  equitable.  If  a  raiyat  had  been  paying  a  rent  (higher  than 
his  former  rent)  for  two  years,  under  section  27  of  the  Act,  that  rent  ought  to  be 
presumed  to  be  fair  and  equitable.  Condition  (a)  of  section  29  modifies  this  provision 
by  providing  that  the  term  during  which  the  higher  rent  is  paid  must  not  be  less  than 
three  years.  Section  27,  however,  is  meant  for  the  benefit  and  protection  of  the  tenant ; 
the  presumption  will  therefore  always  arise  in   his  favour.     If  the  landlord  wants  to 
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avail  himself  of  the  presumption  as  against  the  raiyat,  he  must  show  that  the  higher 
rent  has  been  paid  at  least  for  three  years.  Condition  (b)  controls  the  whole  section. 
Even  if  the  contract  be  in  writing  and  registered,  the  enhancement  must  not  be  more 
than  two  annas  in  a  rupee  ;  where  however  a  higher  rent  which  exceeds  this  limit 
is  stipulated  by  a  written  and  registered  contract,  it  will  operate  only  to  the  extent  of 
the  limit.  This  condition  will  not  apply  when  an  improvement  has  been  made  by 
the  landlord  to  the  benefit  of  which  the  raiyat  is  not  entitled  except  by  paying 
an  enhanced  rent,  and  the  improvement  must  be  substantially  effective — See  sections 
76  to  83  of  the  Act.  This  condition  is  also  subject  to  proviso  («V) — See  section  56  of 
R^^tilation  III  of  1793.  Condition  (c)  relates  only  to  the  after-effect  of  the  contract. 
Whatever  be  the  tergi  of  the  contract,  for  the  next  fifteen  years  no  further  enhance* 
ment  is  possible.  It  is  doubtful,  however,  if  this  condition  will  avail  when  a  contract 
of  progressive  enhancement  is  made.  Suppose  the  contract  is  that  a  higher  rent 
shall  be  paid  for  ten  years,  and  then  a  still  more  higher  rent  for  another  ten  years,  and 
so  on.  Will  the  bar  of  fiftten  years  apply  ?  The  wording  of  the  section  will  not  make 
such  a  contract  inoperative,  though  it  must  be  said  that  a  contract  of  this  nature 
would  be  against  the  spirit  of  law.  "It  is  considered  that  it  would  be  destructive  of  the 
objects  of  the  Bill  if  occupancy  raiyats  were  left  perfectly  free  to  deprive  themselves 
by  their  contracts  of  the  right  to  hold  at  fair  and  equitable  rates  secured  to  them  by 
the  law.  But  on  the  other  hand,  absolutely  to  prevent  such  contracts,  it  is  thought, 
involve  too  great  an  interference  with  the  freedom  of  the  parties.  A  middle  course 
has  accordinfifly  been  adopted." — (S.  C.  B.  III.)  The  proviso  has  been  addedjat  the 
instance  of  the  Hon'ble  Mr.  Evans. 

To  what  cases  this  section  does  not  apply :— This  section  applies  only  to 

.  ;\  cases  of  increase  in   the    rate  of  rent^-which    is  ordinarily 

Alteration  of  area.  designated   "enhancement  of    rent."    This  section   has  no 

application  to  increase  in  the  rent  by  reason  of  increase  in 
area  which  is  not  called  **  enhancement  of  rent  "  but  is  styled  "  alteration  of  rent  " 
in   this  Act : — Satis  chandra  t;.  Kabiruddin,  I.  L.  R.,  26  Cal.  233 ;  when  the  contract 

was  to  pay  a  rental  agreed  upon  by  the  parties  in  settlement 
menTofdriutc.*^  **  of  a  dispute  between    them  as   to  what  had  been   in  fact 

the  rental    of  the  land  held  by   th&  tenant,  held  that  this 

agreement   is  not  within   the  provisions  of  this  section  at  all : — Sheo  Sahoy  v.  Ram 

Rachia,  I.  L.  R.,  18  Cal.   333.     This  case  was   followed  in   the  case  of   Nath   Singh 

V.    Damri   Singh,    I.  L.  R.,  28   Cal.  90,  where  it  was  held  that  where  the  kabuliyat  is 

not  a  mere  agreement  to  enhance  the  rent,   but  is  an  agreement  to  settle  bond- 

fide    disputes    and    differences,    this    section    will    not    apply.      When    the    section 

says  that  the  money  rent  may  be  enhanced  by  contract   in  writing  and  registered, 

it  evidently  means  to   refer  to  enhancement    after  the    promulgation  of  the   Bengal 

Tenancy  Act ;  a  contract  by  which  rent  was  enhanced  before 

Contract   before  the  ^,  .  r     ,         *  t  

paMtng  of  this  Act.  the  passmg  of  the   Act  does   not  fall  withm  this  section  and 

therefore  such  a  contract  is  no  bar  to  an  enhancement  during 

the  period  of  fifteen   years  from  the  date    thereof,   as  contemplated  by  cl.   (c)  of 
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this  section. — Mothura  Mohun  v,  Mati  Sarkar,  I.  L.  R.,  25  Cal.  781.  But  see  Bepin 
Bihari  «.  Krishna  Dhone,  I.  L.  R.,  32  Cal.  395.  S.  29  cl.  {b)  has  no  retrospective  effect 
and  does  not  apply  to  a  kabuliyat  executed  before  the  passing  of  this  Act : — Tejendra 
Narain  v,  Bakai  Sing,  I.  L.  R.,  22  Cal.  658. 

OlftUSO  (a) : — a  widow  may  sign  a  kabuUyat  on.  behalf  of  her  minor  son  agreeing 
to  pay  enhanced  rent,  and  the  son  on  attaining  full  age  and  entering  on  possession  of 
the  tenancy  is  bound  by  the  kabuliyat  (Watson  &  Co.  v.  Sham  Lall  Mitra,  I.  L.  .R, 
15  Cal.,  8.)  One  of  the  holders  of  an  under-tenure  having  agreed  with  his  immediate 
landlord  that  an  enhanced  rent  should  be  paid  in  respect  of  the  tenure,  the  enhanced 
rent  fixed  was  paid  for  some  years,  when  default  being  made,  the  landlord  brought  a 
suit  against  all  the  joint-holders  for  arrears  of  rent  at  the  enhanced  rate.  Held, 
that  the  landlord  was  entitled  to  rent  at  the  rate  claimed,  until  circumstances  were 
shown  from  which  it  would  follow  that  the  rate  claimed  was  not  the  fair  and  equitable 
rate  payable.  Held^  further,  that  the  holder  by  whom  the  agreement  to  pay  the  en- 
hanced rent  was  made,  was  not  solely  liable  to  pay  that  rent,  but  that  the  tenure  was 
also  liable,  and  that  if  it  could  be  shown  that  the  other  holders  had  acquiesced  in  the 
agreement  they  were  otherwise  responsible. — (Burhunnuddi  v,  Mohan  Chunder,  8 
C.  L.  R.,  511.) 

OlatlSe  (b)  : — A  contract  which  contravenes  the  provisions  of  this  clause  is  wholly 
void.  It  is  not  divisible,  so  that  a  decree  for  enhanced  rent  up  to  the  extent  allowed 
by  law  cannot  be  given  (Krishna  Dhan  Ghosh  v.  Brojo  Gobinda  Rai,  I.  L.  R.,  24 
Cal.,  89s ;  I  C.  W.  N.,  442). 

Proviso  (1) ; — in  the  case  of  Mothura  Mohan  Lahiri  v,  Mati  Sarkar  (I.  L.  R., 
25  Cal.,  781),  cited  above,  it  was  held  that  having  regard  to  the  proviso  (i)  of  s.  29 
and  the  provisions  of  s.  27,  the  plaintiff  would  at  any  rate,  (i.e,,  failing  the  kabuliyat), 
be  entitled  to  recover  rent  at  the  rate  paid  by  the  defendant  for  more  than  three  years. 
A  recent  Full  Bench  has  held  that  this  case  was  wrongly  decided  and  that  Proviso,  (i) 
to  s.  29  does  not  control  cK  (b)  of  that  section.  The  landlord  of  an  occupancy  raiyat 
cannot  therefore  recover  rent  at  the  rate  at  which  it  has  been  paid  for  a  continuous 
period  for  which  rent  is  claimed,  if  such  rent  exceeds  by  more  thai^2  ans.  in  the  rupee 
the  rent  previously  paid  by  the  raiyat.— Bepin  Behari  v,  Krishna  Dhone  I.L.R.,  32  Cal. 
395  ;  9  C.  W.  N.,  265.  ^Fhe  rate  contemplated  by  proviso  (i)  is  not  the  average  rate. — 
Ibid,  Where  tenants  after  mortgaging  their  land  agree  to  pay,  and  for  two  or  three 
years  pay,  an  increased  rent  to  their  landlord  who  is  ignorant  of  the  mortgage,  and  the 
property  is  afterwards  sold  in  execution  of  the  mortgage  debt,  the  zemindar  is  entitled 
to  recover  the  increased  rent  from  the  tenants  or  from  the  party  who  has  succeeded  to 
their  rights  and  interests  ^Mitrajit^ Singh  v.  Raj  Chandra  Rai,  15  W.  R.,  448). 

30.     The   landlord    of   a  holding  held  at  a  money-rent  by 

an  occupancy-raiyat  may,  subject  to   the  pro- 

rSy^^t?'  ""^       visions   of  this  Act,  institute  a  suit  to  enhance 

the  rent  on  one    or    more    of    the   following 

grounds,  (namely) : — 
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(a)  that  the   rate   of   rent  paid  by  the  raiyat  is  below  the 

prevailing  rate  paid  by  occupancy-raiyats  for  land 
of  a  similar  description  and  with  similar  advantages 
in  the  same  village  "or  in  the  neighbouring 
villages'*  (Act  III  B.  C.  of  1898)  and  that  there 
is  no  sufficient  reason  for  holding  at  so  low  a 
rate  ; 

(b)  that  there  has   been  a  rise  in  the  average  local  prices 

of  staple  food-crops  during  the  currency  of  the 
present  rent ;         . 

{c)  that  the  productive  powers  of  the  land  held  by  the 
raiyat  have  been  increased  by  an  improvement 
effected  by,  or  at  the  expense  of,  the  landlord 
during  the  currency  of  the  present  rent ; 

{jTj  that  the  productive  powers  of  the  land  held  by  the 
raiyat  have  been  increased  by  fluvial  action. 

Explanation. — '*  Fluyial  action  '*  includes  a  change  in  the 
course  of  a  river  rendering  irrigation  from  the  river  practicable, 
when  it  was  not  previously  practicable. 

Extended  toOrrisa  (Not.  June  27th  1892  and  November  5,  1898).  The  old  section 
ran  thus  :  "  No  raiyat  having  a  right  of  occupancy  shall  be  liable  to  an  enhancement  of 
the  rent  previously  paid  by  him,  except  on  some  one  of  the  following  grounds,  namely  : 
—that  the  rate  of  rent  pciid  by  such  raiyat  is  below  the  prevailing  rate  payable  by  the 
same  class  of  raiyats  for  land  of  a  similar  description  and  with  similar  advantages  in 
the  places  adjacent ;  that  the  value  of  the  produce  or  the  productive  powers  of  the  land 
have  been  increased  otherwise  than  by  the  agency  or  at  the  expense  of  the  raiyat ; 
that  the  quantity  of  land  held  by  the  raiyat  has  been  proved  by  measurement  to  be 
greater  than  the  quantity  for  which  rent  has  been  previously  p^id  by  him." — (Section 
17  of  Act  X  of  1859  and  section  18  of  Act  1869,  B.  C.) 

ThO  landlord  of  a  holding  :^-'  Landlord  '  under  its  definition  (s.  3  (4)  is  a 
person  immediately  under  whom  a  tenant  holds,  and  includes 

The  ijaradar.  the  Government.     It  therefore  includes   an   ijaradar,   or  dur- 

ijaradar.  Where  a  party  took  an  ijara  estate  while  certain 
raiyats  were  under  notice  of  enhancement,  but  neither  contributed  nor  offered  to  con- 
tribute necessary  expenses,  he  was  held  not  entitled  to  share  in  the  increased  rents.— 
(J.  R.  Savi  V,  The  Collector  of  Jessore.  17  W.  R.,  382.)  Indeed  under  the  old  law 
it  was  held  that  under  s.  13  of  Act  X  of  1859,  and  s.  14  of  Act  VIII  of  1869  (B.  COi 
when  any  land  is  in  the  farm  of  a  lessee,  the  notice  of  enhancement  must  issue  from 
the  iarmer,  as  the  person  to  whom  the    rent  is  payable. — (Binodlal  v,  Mackenzie,  3 
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W.  R.,  (Act  X),  157 ;  Hemchunder  v.  Pumo  Chunder,  3  W.  R.,  (Act  X),  162  ; 
Doorga  v.  Shyamjha,  8  W.  R.,  72  ;  Watson  &  Co.  v.  Nil  Kant,  10  W.  R.,  381)  ; 
and  this  notwithstanding  an  agreement  between  the  zemindar  and  the  farmer  by 
which  the  zemindar  reserved  to  himself  the  right  of  serving  notice  of  enhancement. — 
(Doorga  Charan  v.  Goluk  Chunder,  23  W.  R.,  228.)  So  a  person  by  whom  notice 
of  enhancement  was  served  at  the  time  when  the  rent  was  payable  to  him  is  entitled, 
either  entirely  by  a  sale  or  partially  by  a  lease,  to  convey  to  the  purchaser  or  lessee 
the  rent  with  the  incident  of  its  being  liable  to  enhancement  under  that  notice.  The 
purchaser  or  lessee  is  not  obliged  to  serve  fresh  notice  of  enhancement : — (Kharkee  Roy  v, 
Furzundali  Khan,  18  W.  R.,  144.)  An  ijaradar  is  entitled  to  enhance  the  rent  of 
raiyats  holding  under  him,  where  there  is  no  condition  or  stipulation  in  his  lease 
precluding  him  from  so  doing. — (Doorga  Persad  v,  Joynarain,*!.  L.  R.,  2  Cal.,  474  ; 

see  I.  L.  R.,   3   Bom.,   23.)     But  not  a  manager  appointed 
Manager.  under  s.  243  of  Aa  VIII  of  1859  who  is  appointed  merely  to 

collect  rent  and  other  receipts  and  profits  of  the  land,  to 
carry  on  the  existing  state  of  affairs  as  the  proprietor  had  been  doing  and  has  no 
power  to  issue  notice  of  enhancement. — (Khetter  Mohun  u.  Wells,  I.  ^.  R.,  8  Cal., 
719;    II    C.   L.   R.,    13.)     But    manager   appointed  under  s.  95    of  this  Act  may 

sue  for  enhancement  of  rent, — s.  98  (3).    A    Hindu   widow  in 
Hindu  Widow.  possession    of  her  husband's    estate,    whether    in    her  own 

right  as  widow  or  as  guardian  of  her  minor  son,  is  entitled 
to  sue  for  enhancement.  Surja  Kanti  Acharjya  v.  Hemanta  Kumari,  I.  L.  R., 
20  Cal.  498,  P.  C.  The  'landlord  '  in  this  section  means  a  landlord  of  the  entire  16  annas. 
Fractional  co-sharers  cannot  maintain  such  an  action,  even  where  the  raiyat  has 
executed  a  kabuliyat  in  favour  of  the  co-sharer  landlord  agreeing  to  pay  his  share  of  the 
rent  separately.  The  enhancement  must  be  made  in  accordance  with  law,  and  upon  a 
properly  constituted  suit. — Gopal  Chandra  v.  Umesh  Naratn,  I.  L.  R.  17  Cal.,  695. 
The  term  **  holding  *'  as  used  in  this  section  means  an  entire  holding  ;  an  agreement  by 
a  tenant  with  one  of  several  joint-landlords  to  pay  his  share  of  the  rent  separately 
does  not  constitute  a  separate  tenancy  under  him  ;  so  where  a  co-sharer  landlord  sued 
for  enhancement  of  rent  on  the  basis  of  such  an  agreement,  held  that  such  a  suit  was 
not  maintainable  even  >^hen  it  contained  a  stipulation  for  such  enhancement — Baidya 
Nath  V,  Sheikh  Jhin,  2  C.  W.  N.  44  ;  see  also  Haribole  v.  Tasimuddin,  2  C.  W.  N. 
680,  where  it  is  held  that  this  section  does  not  apply  to  an  enhancement  of  rent  of  an 
undivided  share  of  lands  comprising  a  holding,  as  it  does  not  fall  within  the  definition 
of  a  holding  given  in  this  Act.     See   notes  under  s.  3,  cl.  (9). 

Of  tho  holding  hold  by  an  oocnpancjr-raiyat:—*  Holding'  is  a  parcel  of  land 

The  Mction  applies  only  ^^^^  ^>'  ^  T^\yB-t,  and  a  raiyat  is  one  who  has  acquired  a  right 
Unl'^**^  *"**  lagricuiturai  to  hold  land  for  the  purpose  of  cultivation  (s.  5).  This  section 
will  not,  therefore,  apparently  apply  to  land  which  has  been 
let  on  lease  for  the  erection  of  a  school  or  church — (Rani  Shuroomya  v,  Blumhardt,  9 
W.  R.,  552.)  Nor  to  land  situated  in  a  town  or  used  for  building  purposes,  and  not 
for  agricultural  or  horticultural  purposes.—Madan  Mohan  v,  Stalkart,  9  B.L.R.^  79  ; 
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17  W.  R.^  441  ;  Rani  Durga  Sundari  v.  Bibi  Omdatunnissa,  9  B.  L.  R.,  loi  ;  17 
W.  R.,  151 ;  18  W.R.,  235,  F.  B. ;  Brojo  Nath  v.  Lowther,  9  B.  L.  R.,  121 ;  17  W.R., 
183;  Kali  Mohan  r.  Kali  Kristo,  11  W.  R.,  183;  Kali  Kisden  v.  Srimati  Janoki,  8 
W.R.,  200.  Maharajah  Sutees  Chunder  v,  Huri  Mohon,  i  Hay,  275.)  See  notes  under  s. 
20.  Bastoo  land  however,  upon  which  the  raiyat's  house  is  built, 
does  not  fall  within  the  definition  of  land  for  building  purposes 
and  is  consequently  liable  to  enhancement  under  this  section. — (Naimuddi  v.  Scott 
Moncrieff,  3  B.L.R.  A.  C.  283  ;  12  W.R.,  140).  In  delivering  his  judgment  in  this  case, 
Macpherson,  J.,  observed :  **It  is  true  that  some  kinds  of  bastoo  lands  cannot  be  enhanced 
under  Act  X  of  1859,  or  Act  VIII  of  1869  (B.C.),  e.g.,  land  in  a  town  on  which  a  house 
is  built.  But  it  is  equally  true  that  some  kinds  of  bastoo  land  are  liable  to  enhancement, 
and  do  come  under*  the  provisions  of  the  Rent  Law,  e.g.,  land  on  which  stands  the 
house  of  a  raiyat  who  is  engaged  in  cultivating  the  surrounding  lands.  The  case  of  a 
raiyat  building  a  group  of  a  few  huts  upon  a  small  piece  of  ground,  used  by  him  as  his 
residence  and  cowshed,  &r.,  and  keeping  a  ^portion  of  glands  as  oothan  (courtyard  of  his 
house)  is  quite  different  from  the  case  of  an  indigo  or  silk  manufacturer,  who  may  have 
erected  a  large  number  of  buildings  scattered  over  a  large  area  of  ground.  In  the 
former  case  the  whole  of  the  raiyats*  residence  with  oothan  is  assessed  at  bastoo  rates  ; 
but  in  the  latter  case  only  those  blocks  of  land  upon  which  different  parts  of  factories, 
such  as  vats  and  other  buildings  are  situated,  are  assessable  at  bastoo  rates — 
Premchand  v.  Brown,  6  W.R.,  Act  X,  92.  Seesub-cl.  (/)of  cl.  (2)  s.  7(5,  and  alsocl.  (i) 
of  s.  77.  Where  a  lease  was  granted  for  building  purposes  by  a  person  with  a  limited 
interest  in  the  estate,  or  a  life-tenant,  the  lessee  is  not  thereby  relieved  from  enhancement 
claimed  by  a  party  succeeding  to  the  life-tenant. — (Joggessur  v.  Rajendra,  5  W.  R., 
Act  X.  34.)  The  rent  of  a  julkur  is  not  liable  to  enhancement  under  this  section,  as  no 
right  of  occupancy  fan  be  acquried  in  julkurs  and  tanks  (see  notes  under  s.  20).  The 
Rent  Law  does  not  entitle  a  lessor  to  enhance  the  rent  payable  from  a  lessee  on 
account  of  a  right  leased  to  the  latter  to  collect  lac  insects  from  trees  growing  in  former's 
land. — Gopal  Singh  v.  Sum  Kuri,  23  W.  R.,  458.)  No  suit  for  kabuliyat 
or  surkhut  will  lie  under  Act  VIII  of  1869  (B.  C.)  in  the  case 
House- rent.  ^^  ^  house  situated  in  a  town,  but  the  lessee  of  a  share  of  aC 

house  has  a  right  to  raise  the  rent  of  such  share  after  due  notice,  and  to  eject  the  ten- 
ant if  he  refuses  to  pay  the  higher  rent.  "  The  suit  as  it  has  been  brought,"  observed 
Macpherson,  J.,  "  is  in  the  nature  of  a  smt  ior  kabuliyat— i\\e  plaintiff  requiring  the 
defendant  to  execute  a  surkhut  as  regards  two-thirds  of  the  house.  But  the  house  being 
in  the  town  of  Gya,  the  provisions  of  Act  VIII  of  1869  (B.  C^)  do  not  apply  to  the  case, 
and  no  suit  for  kabuliyat  or  surkhut  will  lie.  The  best  course  for  the  plain- 
tiif  will  be  to  serve  a  fresh  and  distinct  notice  on  the  defendant,  that  from  a 
date  named  rent  will  be  payable  by  him  at  a  certain  increased  rate,  and  that 
if  he  fails  to  pay  at  that  rate  he  must  quit  the  premises." — (Ramlal  v,  Chummon,  24 
W.  R.  271.)  Plaintiff  having  served  notice  of  enhancement  in  terms  of  s.  14  of  the 
Rent  Act  VIII  of  1869  (B.  C.)  of  certain  lands  held  by  defendants  on  which  reservoirs 
and   buildings,   for  the  purpose  of  silk  filature,  had  been  constructed,  brought  a  suit 

20 
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for  such  enhancement  under  Act  VIII  of  1859.  The  lower  Court  dismissed  the  suit, 
in  spite  of  a  statement  in  the  plaint  that  the  suit  was  brought  under  the  latter  Act  on 
the  ground  that  the  rent  of  the  tenure  was  not  enhanceable  under  the  Rent  Law. 
Held,  that  the  lower  Court  ought  not  to  have  refused  to  decide  the  suit  in  the  form  in 
which  it  was  brought,  but  ought  to  have  inquired  as  to  the  nature  of  the  tenancy, 
whether  it  was  held  at  a  fixed  rate  or  not.  Held  further  that,  although  the  suit  was 
brought  under  the  general  law  of  procedure,  the  notice  was  not  vitiated  by  the  fact 
that  the  reasons* assigned  for  the  enhancement  were  reasons  taken  from  the  Rent  Law 
applicable  to  the  case  of  raiyats  possessing  rights  of  occupancy. —  Kumar  Paresh 
Narain  v,  Robert  Watson  &  Co.,  3  C.  L.  R.,  543.)  In  re  The  Collector  of  Monghyr 
V,  Hakim  Madur  Bux,  25  W.  R.,  136,  it  was  laid  down  that  the  mere  fact  that  a 
building  has  been  erected  on  a  piece  of  land  with  the  consent  df  the  proprietor,  does 
not  give  the  occupant  a  right  to  hold  the  land  perpetually  at  the  same  rate.  So  in  re 
Ranee  Durga  Sundari  v,  Bibi  Omdatunnisa,  18  W.  R.,  235,  it  was  held  |hat  the 
erection  of  a  building  upon  the  land '  with  the  consent  of  the  landlord  does  not  g^ive  to 
the  occupant  a  right  to  hold  the  land  perpetually  at  the  same  rent.  A  «uit  for 
enhancement  of  rent,  in  pursuance  of  a  notice  to  pay  the  enhanced  rent  or  quit  the 
land  within  three  months,  cannot  be  maintained  where  the  land  in  question  was 
originally  let  by  the  ancestor  of  the  defendants  for  building  purposes. — (Pumo 
Chunder  v.  Sadat  Ali,  2  C.  L.  R.,  31).  When  the  Collector  has  issued  due  notice  of 
enhancement,  under  s.  14  of  Reg.  VII  of  1822,  of  the  jumma  of  lands  situate  in  town 
and  subject  to  that  regulation,  and  on  failure  by  the  tenant  to  accept  a  settlement  at 
the  revised  rate  an  action  in  ejectment  has  been  brought,  the  Civil  Court  has  no  power 
to  consider  whether  the  new  rate  of  assessment  is  reasonable,  or  in  any  way  to 
interfere  with  the  amount  of  the  revised  jumma  as  fixed  by  the  Collector.  Where  the 
tenant  refuses  to  accept  a  revised  settlement  under  such  circupistances,  he  is  to  be 
entitled  to  a  reasonable  time  within  which  to  remove  a  house  standing  upon  the  lands 
in  question.— (Ram  Chunder  v.  The  Government,  6  C.  L.,  R.,  365.)  The  Act 
defines  "a  settled  raiyat"  (s.  20),  and  an  occupancy. right  (s.  21),  but  it  does  not 
define  an  occupancy-raiyat.  But  the  settled  raiyat  is  an  occupancy-raiyat 
under  sub-cl.  {b)  of  cl.  (3),  s.  4.  Comparing  ss.  20  and  21  wijh  this 
sub-clause,  it  s*ems  ^  that  a  settled  raiyat  is  a  convertible  term  with  an 
occupancy-raiyat.  This  section  (s.  30)  applies  only  to  occupancy-raiyats ;  it  does 
not  apply  to  talukdars  or  holders  of  intermediate  tenures.— Huronath  v,  Bindubasini, 
3W.  R.,  Act  X,  26;  Nava  Kishsore  v.  Pandul,  8  W.  R.  312 ;  Panioty  v.  Juggut 
Chunder,  9  W.  R.,  379  ;Bu4irtnissa  f>.  Chundra  Kumar,  10  W.  R..  454).  Nor  will  it 
apparently  apply  to  a  raiyat  without  a  right  of  occupancy,— (Chundra  Kumar  v. 
Azeemuddin,  14  W.R.  100.)  A  tenant's  right  of  occupancy  is 
Notice    of  suit  for  en-        impKed  in  a  suit  for  enhancement— i  W.  R.,  86  (3  R.  I.  P.  T., 

hancement     implies      an  »  vo         j        •  j«i 

occupancy  right.  186.)   By  Serving  notice  on   defendant  under  the  terms  of  s. 

17,  Act  X  of  1859,  plaintiff  was  held  to  have  treated  defendant 

as  a   rai>^t,  having  a   right  of  occupancy,   and    to  be  debarred  from  suing  him  for 

enhancement  of  rent  as  an  under  tenant  or  middleman. — Chandra  Nath  v,  Shotooram, 
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12  W.  R*  343.)  "I  should  not,"  says  Markby,  J.,  in  another  case,  "venture  to 
express  a  final  opinion.  It  does,  however,  appear  to  me  that  where  a  zemindar  comes 
in  and  gives  a  notice  of  enhancement  to  a  tenant  on  the  first  of  the  grounds  stated  in 
section  17,  Act  X  of  1859,  he  does  treat  him  as  a  raiyat  having  a  right  of  occupancy." 

(Thakoor  Dutt  v.  Gopal  Singh,  14  W.  R.,  4.)     The  same  argument  applies  to  a  suit 

for  enhancement.  ' 

Bold  at  niOIlOy-rOIlt; — The  old  Act  did  not  characterise  the  nature  of  'rent*  and 

s.  18  of  Act  VII I  of  1869,  B.C.  applied  both  to  rent  reserved  in 
Jhi%"  e  hoidfnl  u  nS2^  money  as  well  as  rent  in  kind.  Both  the  old  and  the  new  section, 
or  held  at  money-rent.  however,  use  the  words 'enhancement' and  'enhance/  which  do 

*     not  ordinarily  include  commutation  or  variation  of  rent.  In  grant- 
ing an  enhancement  the  same  standard  ought  to  be  used,  e.g ,  when  a  landlord  received 

rent-in-kind  at  the  ratio  of  8  :  8,  he  might  sue  under  s.  18  of  Act 
aSit  sS^^rdUu^d"^  ""^       VIII  of  1869  (B.  C.)  to  raise  his  proportion   to  9  :  7  or  when 

he  received  rent  in  money,  he  might  sue  for  a  higher 
rent  in  money  ;  but  the  wording  of  that  section  precluded  the  idea,  that  a  landlord 
receiving  rent- in -kind  might  sue  under  that  section  to  convert  his  rent  to  the  prevailing 
rent  in  money,  or  that  a  landlord  receiving  rent  in  money  might  sue  under  it  to  convert 

it  to  the  prevailing  bhaoli  rate.     It  has  been,   however,    held 


kind^'TiurmSnif-r^t'^"'       ^^^^  ^  zemindar  may  sue   to  convert  rents  paid  in  kind  into 
thU«IJtSn?^        "^"       rentspaidinmoney  unders.  18  of  Act   VIII    of   1869.    This 


lev-rej 
»ible  t 

question  first  arose  in  the  case  of  Vakub  Hossein  t\  Sheik 
Chowdry  Wahid  AH,  4  W.  R.  (Act  X)  23.  The  two  Judges  (Bayley  and  E.  Jackson, 
JJ.)  differed  in  opinion,  and  the  case  was  to  laid  before  a  third  Judge  (Trevor,  J.) 
He  held  that  the  intention  of  the  laws  of  this  country  was  to  discourage  rent-in-kind, 
and  encourage  the  introduction  of  money -rent.  Hence  when  the  landlord  sued  to 
convert  his  rent-in-kind  into  the  prevailing  money-rent,  the  Courts  of  Justice  ought 
to  encourage  such  a  suit,  This  decision  was  followed  in  Thakur  Persad  r.  Nowab 
Syud  Mahomed  Baker,  8  W.  R.,  170. 

Institute  a  suit  to  OnhanOO  rent: — This  section  should  be>ead  with  s.  154  of 

the  Act.    The  repeal  of  the  provisions  about  the   notice  of 

of^reirn^t  nS^iao?^*'*^        enhancement  and  the  wordings  of  the  present  section  giving 

a  right  to  institute  a  suit  to  enhance   rent,  with  s.  154,  clearly 

lay  down  that  notice  of  enhancement  will  not   now  be  necessary.    This  makes  a  great 

change  in  the  law  with  regard  to  enhancement  suits.  ^ 

"  We  have  dispensed  with  the  notice  of  enhancement  which  is  required  by  the 
present  law,  and  which  was  also  required  by  the  old  Regulation  in  force  before  1859. 
Such  a  large  percentage  of  enhancement  cases  have  failed,  because  it  was  not  found 
that  the  notice  had  been  served,  or,  because  the  notice  was  defective  in  form,  that  ic 
\\SLS  appeared  to  us  highly  expedient  to  do  away  with  a  detail,  the  practical  result  of 
ivhich  has  been  to  delay  and  impede  a  decision  of  the  real  question  at  issue  between 
the  parties.  We  have  accordingly  made  the  institution  of  the  enhancement  suit  to  be 
notice  to  the  tenant.    Under  the  existing  law  the  enhancement  notice  iftust  be  served 
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in  districts  or  parts  of  districts  whether  the  Fusli  year  prevails  in  or  before*the  month 
of  Jyte,  and  in  districts  or  parts  of  districts  where  the  Bengalee  year  prevails  in  or 
before  the  month  of  Pous.  The  very  proper  and  reasonable  object  of  this  is,  that  the 
raiyat  may  know  the  fact  of  increased  rent  being  claimed  in  such  time  as  will  enable 
him  to  relinquish  the  land  before  the  end  of  the  agricultural  year,  if  he  is  unwilling 
to  hold  it  at  an  increased  rent.  If  the  notice  is  not  served  in  or  before  the  month  of 
Jyte  or  Pous,  it  will  not  affect  the  rent  of  the  following  year.  We  have  effected  the 
same  object  by  requiring  the  plaint,  in  order  to  affect  the  rent  of  the  following  year, 
to  be  presented  ii\  districts  in  which  the  Fusli  or  Umli  year  prevails  in  or  before  the 
month  of  Bysakh,  and  in  districts  in  which  the  Bengalee  year  prevails  in  or  before 
the  month  of  Aghan,  i.e.,  one  month  earlier  than  the  time  for  service  of  the  present 
notice.  This  will  enable  the  summons  in  the  suit  to  be  served  at  or  before  the  time 
at  which  the  notice  is  now  served,  and  the  tenant  will  therefore  have  an  equal  facility 
to  relinquish  the  land  before  the  close  of  the  agricultural  year,  if  he  is  unwilling  to 
continue  to  hold  it  at  an  increased  rent  (s.  96  of  the  Draft  Bill)."  (R.  C,  R.  I.)  Section 
96  of  the  Rent  Commission  Bill  has  been  'revised  and  modified  to  s.  154  of  the  Act. 
OlaXLSO  (a)  ••  PrOVailing  ratO- — The  expression  "  prevailing  rate  "  has'now  been 
defined  in  section  31  A,  subsection  (i),  introduced  by  Act  III  B.  C.  of  1898.  The  leading 
case  on  this  point  is  that  of  Sadoo  Sing  «.  Ramanugralal,  9  W.  R.  83  and  it  held  that 
the  ,term  "prevailing  rate"  means  the  rate  generally  prevalent,  or  the  rate 
paid  by  the  majority  of  the  raiyats  in  the  neighbour- 
Prevailing  rate.  y^^^  .^^  ^^^^  „  prevailing "  observed  in  this  case,  Mitter, 
J.,  "used  in  section  17  must  have  some  definite  meaning  attached  to  it.  It 
means  the  rate  generally  prevalent,  or  the  rate  paid  by  the  majority  of  the 
raiyats  in  the  neighbourhood.  Now  the  evidence  of  twenty  raiyats  (for  that  is 
the  number  referred  to  in  the  present  case)  ^mply  showing  that  they  paid  their  rents 
at  the  rate  of  Rs.  3  per  bigha  does  not  go  to  prove  the  prevailing  rate  or  the  rate  paid 
by  the  majority  of  the  raiyats.  I  do  not  mean  to  say  that  all  the  raiyats  in  the  neigh- 
bourhood are- to  be  examined,  and  then  the  rate  paid  by  the  majority  of  them  is  to 
be  found  out.  But  I  do  mean  to  say  that  the  evidence  given  must  purpot  to  show  the 
rate  paid  by  the  majority ;  otherwise  it  cannot  be  said  that  the  prevailing  rate  has  been 
established.  In  the  case*  before  us,  the  Ameen  had  examined  thirty  other  raiyats  who 
deposed  that  the  rate  of  rent  prevailing  was  one  rupee  per  bigha,  or  in  other  words, 
the  same  as  the  rate  at  which  the  special  appellant  has  been  hitherto  paying  his  rent. 
Against  the  evidence  of  twenty  raiyats  deposing  that  they  paid  their  rent  at  a  parti- 
cular rate,  there  was  the  evidence  of  thirty  raiyats  who  deposed  to  a  dififerent  rate 
already  examined  by  the  Ameen,  besides  that  of  others  whom  he  did  not  examine.  I 
cannot  understand  how  the  fact  of  these  raiyats  having  been  subsequently  served  by 
the  respondent  with  similar  notices  of  enhancement  can  affect  their  eligibility  as 
witness  in  the  cause.  Suppose  that  a  village  consists  of  a  hundred  raiyats,  all  belong- 
ing to  the  same  class,  and  all  holding  lands  of  a  similar  description,  and  with  similar 
advantages  of  situation  ;  suppose  also  that  ninety-one  of  these  raiyats  paid  at  the  rate 
of  Re.  I  per  bigha,   and  the  remaining  nine  at  the  rate  of  Rs.  3  per  bigha.     Suppose 
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then  that  tBe  proprietor  of  the  village,  being  desirous  of  enhancing  the  rents  of  the 

ninety-one  raiyats  above  referred  to,  serves  them  with  notices   of  enhancement,  and 

institutes  his  suit  against  any  one  of  them   as  a  first  experiment,  the  only  ground  of 

enhancement  assigned  being   that  the  rate  paid  by   him  is  below  the  prevailing  rate, 

can  it  be  said  that  the  evidence  of  the   ninety  witnesses  is  to  go  for  nothing,  and  that 

the  prevailing  rate  must  be  found  to  be  Rs.  3  per  bigha  upon  the  evidence  of  the  nine 

remaining  raiyats  who  pay  at  that  rate  ?  Such  a  proposition  would  be  absurd  upon  the 

face  of  it.     Similarly  it  might  be  argued  that  where  ninety-one    raiyats  are  sued  for 

enhancement  of  rent,  the  evidence  of  forty  witnesses   deposing  simply  that  tkey-paLid 

their  rents  at  a  higher  rate,  will  not  establish  a  prevailing  rate.     Another  interesting 

question  may  arise,  e  g.^   whether  there  may  not  be  more  than  one  prevailing  rate  ? 

Under  the  General  Clauses'  Act   (Act   I  of  1868),   clause  (2)  of  section  2,  words  in  the 

singular  shall  include  the  plural.     Therefore,  though  the  word  '  prevailing  rate  *  is  used 

in  the  singular,  it  may  include  the  plural.     Hence   in  a  village  consisting  of  a  hundred 

raiyats,  if  forty  pay  rent  at  the  rate  of  Rs.  3,   and  forty  at  the  rate  of  Rs.  5,  thougl^ 

the  rent  of  none  of  the  former  might  be  enhanced  to  Rs.  5,  because  that  would  not  be 

the  prevailing  rate,  the  rent  of  the  remaining  twenty  raiyats  who  pay  rent  at  the  rate 

of  Rs.  2  might  be  enhanced  to  either   Rs.  3  or   Rs.  5  as  the  circumstances  will  warrant, 

because  both  Rs.  3  and  Rs.  5  will  be  the  prevailing  rates  in  respect  of  the  twenty  who 

form  the  minority.    The  rate  claimed  by  the  plaintiff   must  be  such  as  is  paid  by  the 

same  class  of  raiyats  for  adjacent  lands  with  similar  advantages,  and  is  the  prevailing 

rate, — that  is  to  say,   the  rate  paid  by  so  large  a  majority  of  the  same  class  of  tenants 

for  such  lands  as  would  justify  one  to  hold  the  rate  claimed  to  be  the  prevailing  rate." 

A  Court  canont  give  a  decree  for  enhanced  rent  at  a  certain  rate  without  any  evidence 

as  to  that  being  the  prevailing  rate  generally  paid  and  not  only  by  five  or  six  witnesses 

of  the  same  class  of  raiyats  as  the  defendant  for  lands  adjacent  with  similar  advantages. 

— (Dhunraj  Koonwar  v.  Ooggur  Nara*n  Koonwar,   15  W.  R.,  2.)  Clause  (a)  of   s.  31 

makes  another  addition  e.^.,  the  prevailing  rate  shall  not  only  be  rates  generally  paid, 

but  such  rates   must  be   paid  at  least  for  three  years  before  the  institution  of  the  suit. 

The  evidence  of  three  putwaries  who  put  in  their  jummabundis,   showing  the  rates 

paid  by  almost  all  the   raiyats,   1.^,    the   majority,   was  held  sufficient  to  prove  the 

"prevailing  rate." — (Pryaglalv.  Brockman,  13W.R,  346).  The  Judge  ought  not  to  take 

into  consideration  the   report  of  an   Ameen   in   determining  the  prevailing  rate  in  the 

neighbourhood,  but  should  examine  the  witness  Himself — (Tweedie  v,  Purno  Chunder, 

12  W.  Rm  138.)  In  fixing  the  prevailing  rate  of  rent,  it  is  an  error  to  strike  an  average 

between  the  statements  of  witnesses   on  opposite  sides  ^•the  proper  plan  is  to  ascertain 

on  which  evidence   reliance  can   be  placed. -(Rowshan   Bibi  v.  Chunder  Madhub,  16 

W.  R.,  177.)  The  words  "  prevailing  rate  "  in  s.  30,  cl.  (a)  of  the  Bengal  Tenancy  Act, 

mean,  not  the  average  rate  of  rent,  but  the  rate  actually  paid  and  current  in  the  village 

for  land  of  a  similar  description   with  similar  advantages  ;   they  should   be  construed, 

therefore,  in  the  same  sense  as  was  given  to  the  same  words  in  the  earlier  cases  decided 

under  Act  X  of   1859 — (Shital    Mondal  v.  Prossonnamoyi    Debya,    I.  L.  R.,  21   Cal., 

986.)  The  adoption  of  an  average  rate  from  different  rates  given  by  several  witnesses 
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is  not  a  correct  mode  of  fixing  the  proper  rate^ — Sumira  Khatoon  v.  Gopallal,  i  W.R., 
58  ;  Audh  Bihari  Sing^t;.  Dost  Mahomed,  22  W.R.,  185.)  Where  the  ground  relied  on  was 
the  prevailing  rate  paid  by  the  adjacent  occupiers  of  similar  land,  and  such  ground  could 
not  be  established  by  the  probability  or  even  certainty,   that  if*  the  rents  of  the  neigh- 
bouring occupants  were  readjusted,  they  would  come  to  the  rate  claimed,  such  ground 
is  not  sufficient  to  make  out  that  the  rate  claimed  is  actually  being  paid  by  the  neighbour- 
ing raiyats.— (Brindabun  tr.  Bisoner  Bibi,    13  W.  R.,    107.)   Where  different  raiyats 
holding  similar  lands  with  similar  advantages  in  places  adjacent  pay  at  different  but 
higher  rates  than  the  defendant  for  lands  of  the  same  description  and  quality,  and  if 
a  generally  prevailing  rate  cannot  be  found,  the  currency  of  the  different  rates  being 
so  nearly  equal  as  to  make  it  impossible  to  say  which  is  the  prevailing  rate,  the  Court 
is  not  in  error  in  taking  an  average. — (Sheik   Dina  Gazi  r.  Mohini  Mohan,  21  W.  R., 
157.)  In  a  suit  for  enhancement  of  rent  on  the  ground  that  the  defendant  pays  at  a 
lower  rate  than   that  paid  by  the  neighbouring  raiyats  of  the  same  class  for  similar 
iands,  if  it  be  found  that  the  prevailing  rate  is  higher  than   the   rent  paid  by  the  de- 
fendant, though   lower  than  the  rate  claimed    in  the  plaint  to  be  the  prevailing  rate, 
the  Court  ought  to  give  a  decree  at  the  actual  rates  found  to  be  paid  by  the  neighbour- 
ing raiyats. — (Akul   Gazee  v.    Ameenuddin,   5   p.  L.  R.,   41.)    In  determining  the 
enhanced  rent  under  this  section  a  Court  cannot  include  patvfartnst  and  other  abwabs 
paid  by  raiyats  in  the  neighbourhood. — (Burma  Chowdry  v.   Sreenundo,    12   W.  R., 
29.)    A  claim  to  the  nirik  rate  may  be  considered  to    be  a  claim  at  the  pergunnah 
rate,  that  *  is,   the  rate  paid  by  the  same  class  of  raiyats  for  similar  lands  in  the  neigh- 
bourhood.— (Amritalal  Bose  v,  Arbach  Kazee,  4  W.  R.,  Act  X,   47.)     But  a  plaintiff 
who  alleges  as  his  ground  of  enhancement  that  the  rates  at  which  the  defendant  holds 
are  lower  than  the  prevailing  rates  in  the  neighbourhood,  cannot  ask  for  enhancement 
on   the  ground  that  the  pergunnah    rates  are  obsolete ;    or  in  other  words,  that  the 
rates  of  the  whole  neighbourfiood  are  too  low.  -  (Sreeram    f.  l^khan   Majilla,   Marsh., 
379;    I    Board's   Rep.,    116.)     Pergunnah  rates  are  not  necessarily  prevailing  rates. — 
(Kalee  Churan  v.  Ratan   Gopal,  11    W.  R.,  571.)     The  words   ''surrounding  rates" 
are   not  tantamount  to  the  ground  of  enhancement  in  cl.  is.  17,  Act  X. — (Bogpo  Nath 
V.  Ramjai,  9  W.  R.,  292.)     In  a  suit  for  enhancement  on  the  ground  that  the  defen- 
dant pays  a  lower  rent  than  that  paid  by  the  neighbouring  raiyats  of  the  same  class 
for    similar    lands,    the    Judge,    instead    of    decreeing  what  he   considers  a    '  fair 
rate,*   should  find  specifically  whether  the  rate  claimed  by  the  plaintiff  is  actually  paid 
by  the  neighbouring  raiyats  of  the  same  class  for  similar  lands  or  what  rate  is'  so  paid, 
and  decide  accordingly. — (PWaram   v,   Nundo   Kumar,  6  W.  R.,  Act  X,  45.)     But 
where  it  is  found  that  there  is  no  one  prevailing  rate  and  that  th^  raiyats  holding  land 
in  the  village  of  similar  description  and  with  similar  advantage,    pay  rent  at  varying 
rates,   the  lowest  rate  may  be  taken    and  the  rent  of  tenant  may  be  enhanced  up  to 
that  limit : — Alep  Khan  v.  Raghunath,  i  C.  W.  N.,  310.     When  there  were  dififerent 
kinds  of  land,   and  the  majority  of  tenants  holding  lands  similar  to  those  of  the 
defendant  paid  a  higher  rate,  this   higher  rate  was  hdld  to  be  the  prevailing  rate 
(Maugni  Ram  v,  Seo  Charan  Munder,  i  C.W.N.,  clxxix).   It  is  not  enough  for  a  Court 
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to  find  geperally  that  the  plaintifiE  is  entitled  to  an  Enhanced  rate ;  there  must  be  a 
distinct  finding  as  to  the  ground  on  which  he  is  so*  entitled. — (Gunga  Narain  v. 
Sharoda  Mohan,  12  W.  R.,  30).  A  decree  should  not  give  a  plaintiff  more  than  he 
claims,  e.g.^  where  homestead  land  was  assessed  in  the  plaint  at  Re.  1-8;  the  Court 
cannot  decree  at  Rs.  2  per  bigha, — (Ghyrulla  Mundle  v.  Kishore  Nath,  5  W.  R., 
Act  X,  60.)  This  section  docs  not  say  that  in  every  case  the  rate  of  rent 
may  be  raised  to  the  prevailing  rate,  but  only  that  the  rent  should  not  be  raised 
except  on  some  one  of  the  grbunds  specified.  It  must  always  be  read  with 
reference  to  the  general  provisions  of  s.  5  (sec  ss.  27  and  35  of  the  new  Act), 
that  the  rent  of  a  raiyat  having  a  right  of  occupancy  shall  not  be  more  than  what 
is  fair  and  equitable ;  and  in  considering  what  is  fair  and  equitable,  the  raiyat  should 
not  be  called  upon  to  pay  to  the  landlords  what  is  in  fact  not  rent,  but  the  produce,  of 
his  own  labour  and  capital  sunk  in  the  land. -(Noor  Mahomed  v.  Harri  Prosunno, 
Sp.  W.  R.,  Act  X,  75.)  A  plaintift  who  sues  for  enhanced  rent  is  boui^d  to  prove 
that  the  present  rate  is  not  fair  and  equitable.— < Hills  v.  Jender  Mundle,  i  W.  R., 
3).  In  a  suit  for  enhancement  of  rent  under  s.  30  the  case  was  referred  to  arbitration 
on  the  application  of  the  parties  and  the  arbitrator  settled  a  fair  and  equitable  rate : 
held  that  the  arbitrator  had  jurisdi(^tion  to  do  so  inasmuch  as  the  parties  declared 
that  they  would  be  bound  by  what  the  arbitrator  would  decide : — Gangacharan  Roy 
V.  Sasti  Mandal,  6  C.  W.  N.,  614. 

The  words  ^*  fair  and  equitable  "  in  s.  5  mean,  not  the  rate  obtainable  by  open 
competition,  but  the  prevailing  rate  payable  by  the  same  class  of  raiyats  for  land  of 
a  similar  description  and  with  similar  advantages  in  the  places  adjacent,  where  the 
customary  rate  had  adjusted  itself  wi|^  reference  to  the  produce, —  The  Great  I^ent 
Case,  3  W.  R.,  Act  X,  29  ) 

"In  other  respects  this  ground  of  enhancement  has  not  presented  any  difficulties, 
and  the  cases  do  not  show  that,  so  far  as  it  is  concerned,  any  amendment  of  the 
law  is  very  urgently  reqiured.  The  idea  of  a  pergunnah  rate  of  rent,  a  prevail- 
ing rate  by  the  tenants  of  the  same  class  within  a  certain  tract  of  the  country, 
has  long  been  familiar  to  the  people,  and  where  such  a  rate  is  generally  known 
and  acknowledged,  a  landlord  has  seldom,  in  the  absence  of  other  disturbing 
circumstances  to  put  a  raiyat  into  Court  in  order  to  get  him  tp  pay  rent  according  to 
this  rate.  The  germ  of  dispute  and  litigation  docs  not  lie  here.  The  landlord  who 
seeks  to  put  an  individual  raiyat  on  an  equality  with  his  brethren  has  public  opinion 
generally  in  his  favour^  for  human  nature  in  Bengal,  as  elsewhere,  is  envious  of  an 
individual  better  off  than  the  rest  of  the  comniunity,  and  takes  pleasure  in  the  assertion 
of  the  principle  of  equality  when  violated  by  the  superior  condition  of  a  neighbour. 
It  is  when  the  landlord  seeks  to  raise  the  rate  for  all  raiyats,  when  all  are  threatened 
with  a  common  misfortune  that  unanimity  for  self-defence,  and  combination  against  the 
g^eneral  enemy,  rule  the  village  councils,  and  leave  the  zemindar  no  hope  of  success 
without  some  such  coercion  as  the  law  permits." — R.  C.  R. 

M  We  ^ere  unable  to  accept  the  proposal  to  abolish  the  prevailing  rate  as  a  ground 
oi  enh^pcement,  inasmuch  as  this  has,   in  one  shape  or  another,  been  a  ground    of 
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enhancement  ever  since  the  Permanent  Settlement,  and  as  it  is  the  only  means  by 
which  a  landlord  can  remedy  the  effects  of  fraud  or  favoritism  on  the  part  of  his  agent 
or  predecessor."— (7?.  S,  C,  B.  T,  B.  No,  III,  Gasette  of  India,  February  2ist,  1885.) 

On  the  subject  of  the  amendments  made  in  this  section  and  in  sec.  31  of 
this  Act  by  the  amending  Act  of  1898,  I  the  Statement  of  Objects  and  Reasons 
says: — "The  third  object  of  this  Bill  is  to  amend  the  substantive  provisions  of  the 
law  relating  to  the  enhancement  of  rent,  so  as  to  make  them  workable  on  certain 
points  on  which  they  are  now  practically  inoperative.  In  suits  and  proceedings  for 
enhancement  of  rent  on  the  ground  of  prevailing  rate,  the  Civil  Courts  and  Revenue 
Officers  are  bound  to  confine  their  enquiries  and  comparisons  of  rates  to  the  same 
village,  and  the  definition  of  what  is  a  pervailing  rate  is  so  vaguely  worded  that  in 
practice  it  is  found  almost  impossible  to  enhance  rents  on  this^ground.  A  revenue 
survey  village  in  Bengal  may  contain  100  acres,  or  several  thousand  acres,  or  may 
consist  of  scattered  blocks.  It  does  not  necessarily  furnish  proper  standard  of 
comparison.  As  regards  the  meaning  of  the  term  "  prevailing  rate,"  there  is  only 
one  decision  of  the  High  Court  bearing  on  the  subject,  and  that  declares  that  a 
prevailing  rate  is  not  an  average  rate,  but  does  riot  explain  what  it  is.  The  view 
taken  by  the  Special  Judges  has  been  that  a  prevailing  rate  is  a  uniform  rate  paid  by 
a  majority  of  the  raiyats  for  lands  of  the  same  class  in  the  village.  This  was  the 
interpretation  generally  put  on  the  term  "prevailing  rate  "  under  Act  X  of  1859. 
The  effect  of  the  wording  of  section  30  of  the  Act,  as  it  stands,  is  to  give  a  ground  of 
enhancement  which  cannot  be  worked.  It  is  proposed  to  somewhat  enlarge  the  area 
for  comparison,  while  an  attempt  is  made  to  define  what  is  meant  by  "  prevailing  rate." 
Whatever  objections  there  may  be  to  thj^  ground  of  enhancement  generally,  it  is 
universally  admitted  that  when  land  is  held  at  a  pepper-corn  rent  by  reason  of  fraud 
or  collusion  between  the  proprietor's  amla  and  the  raiyats,  there  is  no  other  ground  on 
which  the  zemindar  can  obtain  an  enhancement  up  to  a  reasonable  rate  except  that  of  the 
"  prevailing  rate,  and  in  such  cases  it  b  just  that  this  ground  of  enhancement  should 
be  made  a  workable  one.  The  intention  of  the  amendments  proposed  in  sections  30 
and  31  of  the  Act,  and  of  the  new  sections  31  A  and  31  B  is  to  effect  this  object,  without 
at  the  same  time  endangering  the  interests  of  the  tenants  by  making  an  average  rate 
a  prevailing  rate,  thus  rendering  it  possible  to  level  all  the  lower  rates  up  to  such 
average  rate,  while  maintaining  all  the  higher  rates,  however  much  in  excess  they  may 
be  of  the  av  rage  rate.  As,  under  the  definition  now  proposed,  a  prevailing  rate  will 
always  be  found  where  rates  exist  at  all,  and  the  effect  of  the  new  definition  will  be  to 
greatly  facilitate  the  enhancement  of  rents,  and  as  rents  are  known  to  be  already  too  high 
in  certain  districts,  power  is  taken  by  Government  to  withhold  the  operation  of  the  new 
definition  from  any  district  or  part  of  a  district.  In  order  to  guard  against  all  the  rates 
being  levelled  up  to  the  maximum  rate,  by  manipulation  of  new  prevailing  rates 
from  time  to  time,  it  is  provided  in  section  31  B  that  a  prevailing  rate  once  determined 
shall  not  be  liable  to  enhancement  except  on  the  ground  of  rise  in  prices." 

The  case  referred  to  in  the  above  extract  is  apparently  the  case  of  Shital  Mandal 
r.  Prasanna  Mayi  Debi   I.    L.   R.  21  Cal.,  986,   cited  above,  in  w^ich  it  is  said    that 
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the  words  **  prevailing  rate  "  in  clause  (a)  section  30  appear  to  be  used  in  the  sense  in 
which  they  are  used  in  the  earlier  cases  under  Act  X  of  1 859,  and  mean  "  the  rate  actually 
paid  and  current  in  the  village,  and  not  the  average  rate."     These  principles  are  impor- 
tant and  still  hold  good  in  districts  to  which  Government  has  not  extended  the  provisions 
of  s.  31  A  post. 

It  is  not  of    course    sufficient    for    the    Court    to    find    what    is   the    prevailing 
rate  ;  it  must  also  ascertain  what  is  the  prevailing  rate  paid  by 

Paid  by  occupancy-raiyats  .^  ..  ,        -.         ija..i_  -^       c 

for  same  daw  of  lands,  occupancy-raiyats,  or  m  the  words  of  the  old  Act  by  raiyats  of 

the  same  class  as  the  defendant.  The  mere  fact  of  a  particular 
rate  of  rent  having  been  decreed  against  two  raiyats  not  having  a  right  of  occupancy 
is  not  enough  to  show  that  the  rate  so  decreed  was  the  rate  prevailing  in  the  neighbour- 
hood .^Surahutoonisa  V,  Gyanee  Buktur,  1 1  W.  R.,  142.)  It  is  essential  that  the 
prevailing  rate  shall  be  paid  by  occupancy- raiyats  and  by  raiyats  with  similar  advan- 
tages.— (1  R,  J.  P.  J.,  48  (Sev.  23),  Sev.  136;  Purmanund  tj.  Puddomoni,  9  W.  R., 
349 ;  Woomanath  v,  Ashumbar,  12  W.  R.,  475  ;  Mothuranath  v.  Nilmoni,  13  W.  R., 
297.)  The  perplexing  phrase  "  raiyats  of  the  same  class"  of  the  old  law  has  been 
done  away  with,  though  it  referred  obviously  to  occupancy-raiyats.  Raiyats  having 
customary  rights  have,  however,  some  advantages  under  cl.  (c)  of  s.  31.  Where, 
however,  custom  is  not  pleaded,  there  cannot  be  separate  grades  of  raiyats  within 
the  general  body  of  occupancy-raiyats.  In  one  case  under  the  old  law,  the  Calcutta 
High  Court  considered  that,  if  there  was  only  a  Slight  difference  between  the  lands 
held  by  the  defendants  and  the  lands  with  reference  to  which  their  liability  was 
adjudged,  the  rate  of  rent  awarded  on  the  latter  basis  might  be  considpred 
as  in  conformity  with  **  the  spirit  of  the  Rent  Law."  The  correctness  of  this  decision 
is    open    to    question. — ^Tekaram    v,    Sandes,  22  W.  R.  335. 

And  there  is  no  sufficient  reason  for  Us  holding  at  a  low  rate;-— i^^is  is  an 

addition  to  the  old  law.  One  sufficient  reason  may  be  the  caste  consideration  of  the 
raiyat  (see  section  31  (c)  ).  The  jungleboori  raiyats  seem  to  have  been  specially  in  view 
of  the  I  legislature.  In  Chowdry  Khan  v,  Gour  Jana,  2  W.  R.,  (Act  X)  40,  Mr.  Justice 
Campbell  observed : — "  When  a  raiyat  simply  brings  jungle  land  into  cultivation,  then, 
after  a  reasonable  period,  he  is  liable  to  pay  the  full  pergunnah  rates  of  cultivated  land. 
But  if  he  has  to  do  more  than  bring  into  cultivation  uncultivated  land  ;  if  the  land  which 
he  originally  received  was  not  only  uncultivated  jungle,  but  was  in  its  then  state 
impracticable  for  cultivation — if  it  was  srtlt  land,  which  could  only  be  made  sweet  by 
special  works  of  the  raiyat,  or  rock,  which  could  only  be  made  culturable  by  special 
labour — ^then  I  think  that  the  raiyat  who  made  those  works,  or  expended  that  special 
labour,  would  be  entitled  to  hold  at  exceptionally  low  rates.  So,  again,  if,  having 
received  ordinary  land,  he  converted  it  into  land  of  specially  high  value,  then  I  think  he 
would  not  be  liable  to  pay  exceptionally  high  rates,  but  only  the  ordinary  rates  paid 
by  land  of  the  same  quality,  irrespective  of  the  special  character  impressed  on  it  by 
himself."— <See  Noor  Mahmed  v.  Hari  Prosuno,  Sp.  W.  R.,  (Act  X)  75 ;  Paramand 
IF.  Padmani,  9  W.  R.,  349).  So  in  Huro  Prosad  v.  Chundee  Churan,  (I.  L.  R.,  9 
Cal.,  505  ;  12  C.  L.  R.,  251),  the  Court  held  that  where  land  was  let  for  the  purpose 
21 
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of  clearing  jungle  or  other  reclamalion,  and  on  this  ground  a  reduced  rent  is  provided 

from  the  first  few  years,  after  which  the  full   rent  was  payable,   such  rent  was  not 

liable  to  enhancement. — See  also  Soora  Sundari  v.  Gholam  Ali,  19  W.  R.,  141  (P.  C.) 

OrOUnd  (b) :  Bise  in  prices  of  staple  food  crops  :— -The  increase  in  the  value  of 

•   the  produce  must  be  an  increase  "in  its  natural  and  usual  value" 

be  natmai***  *""**  '»"   ordinary   years  ;   the  accidental  and  exceptional  high  prices 

of  a  particular  year  in  consequence  of  drought  and   scarcity, 
cannot  be  treated  as  a   measure  by  which  rent  is  to  be  adjusted.    A  tenant  takes  land, 
not  with  reference  to  the  exceptional  high  prices    of  a  past  year,   but  with   reference 
to  the  prices  he  may  reasonably  excpect  to  realise  for  the  crops  he  will  raise  in  succeed- 
ing years." — (Bhagruth  v.  Mashoop,  6  W.  R.,    Act  X,  34.)  The  increase  in  the  value 
of  the  produce  must  be  a  permanent  one,  -  that  is,   a  steady  and  normal  increase,  and 
not  one  that  fluctuates  in  a  violent  and  uncertain  way,  and  is  affected  by  extraordinary 
causes  not  likely  to  last. — (Thakorani   Dasi  v.  Bissesur,   3  W.  R.,  Act  X,  142.)  As  to 
the  kind  of  evidence  which  was  considered  relevant  to  prove  the  increased  value  of 
produce,  see  Huro  Prosad  Rai  v.  Uipatara  Debi,  I.  L.  R.,  7  Cal.,  263;  8  C.  L.  R.  449. 
"  The  fourh  ground  of  enhancement  is  that  the  value  of  the  produce  has  increased. 
It  appears  to  us  that  this  ground  of  enhancement  is  altogether  distinct  from  an  increase 
in  the   quantity  of  the   produce  due   to  an   improvement  in  the  productive  powers  of 
the  soil.     We  have  in  consequence  entirely  separated  these  two 

c    ent   omraisson.  grounds.  \n  Stating  this  fourth  ground  we  have  in  the  first 

place  substituted  the  term  "  price,  "  which  is  equivalent  to  money  value  for  "  value  " 
whiqh  includes  other  value  besides  money  value.  We  have  thus  made  the  language 
more  precise  without  altering  what  we  understand  to  have  been  the  intention  of  those 
who  framed  Act  X  of  1859.  The  price  of  agricultural  produce  has  increased  enormously 
in  these  provinces  during  the  last  twenty  or  thirty  years.  This  increase  is  due  to  two 
principal  causes.  In  the  first  place,  even  while  the  relative  value  of  the  precious  metals 
which  are  used  for  the  coinage  of  a  country  remains  the  same,  there  is  a  constant  tendency* 
for  the  money  value  or  price  of  agricultural  produce  to  rise  as  population  increases 
and  improvement  progresses.  The  province  of  Bengal  has  been  rapidly  progressive  in 
•  every  way  during  the  last  century  of  peace  and  security.  Population  has  increased. 
A  large  and  still  expanding  export  trade  has  brought,  the  demand  of  other  countries  to 
bear  upon  prices  in  addition  to  the  enlarged  demand  of  the  province  itself.  In  the 
second  place  the  coinage  consists  of  silver,  and  the  relative  value  of  silver  has  been 
gradually  decreasing.  The  price  or  money  value  of  the  produce  has  therefore  risen. 
We  are  of  opinion  that  the  landlord   should  have  a  share  in  the  increase  of  price  due 

•  Political  economists  lay  down  the  proposition  that,  while  the  rate  of  profit  and  interest  has  a  down- 
ward tendency  in  a  progressive  community,  rent  (»•  '•.  «n  their  sense  of  the  term  rent)  on  the  contrary  tends  to 
ri«e  incessantly— that  in  fact  all  progressive  wealth  and  population  tends  to  a  rise  of  rent— See  Mill's  Political 
Economy,  Vol.  I.  p.  j,^ ,  Systems  of  Land  Tenure  in  various  countriis^  p.  aai,  where  capitalist  farming 
prevails ;  any  fall  in  the  usual  rate  of  profit  and  interest  must  operate  directly  to  increase  rent;  but  apart  from 
this  cause  rent  increases  in  a  progressive  community.  An  advancing  population  has  a  tendency  to  create  a 
a  larger  demand  for  food  and  the  price   rises  in  consequence. 
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to  the  above  two  causes.  It  is  not  possible  to  separate  the  respective  effects  of  these 
causes  and  so  calculate  how  much  of  the  increase  is  due  to  each.  The  landlord  ought, 
however,  according  to  our  view,  to  participate  in  the  benefit  arising  from  each.  The 
first  cause,  f .  e.,  the  general  progress  of  the  community,  makes  the  land  more  valuable 
as  a  natural  agent  for  the  production  of  food.  The  increase  of  value,  if  not  taken  by 
the  State— and  the  effect  of  the  Permanent  Settlement  is  that  the  State  does  not  take 
it  — must  go  to  those  whom  the  law  allows  to  keep  all  that  interest  in  land  which 
constitutes  property  in  land.  Now  the  persons,  who  in  these  provinces  have  this 
property  in  the  land  under  the  existing  law,  are  the  zemindars  and  the  raiyats,  not 
the  raiyats  only.  Therefore  the  zemindars,  having  a  share  in  that  complete  interest 
which  constitutes  property,  ought  to  have  also  a  share  in  that  increase  of  value  which  is 
an  accession  to  that  interest.  The  effect  of  the  second  cause  is  to  diminish  the  value  of 
the  rent  payable  in  silver  in  relation  to  all  commodities,  which  the  landlord  can  obtain 
for  the  money  which  he*  receives  as  his  rent.  This  money,  therefore,  represents  a 
smaller  share  of  the  produce  than  it  did  before  the  relative  value  of  silver  fell.  It  is  but 
equitable,  therefore,  that  the  money  rent  of  the  landlord  should  be  increased  so  as  to 
make  it  represent  a  share  of  the  produce  equal  to  what  it  represented  when  the  rent 
was  originally  fixed.  Then  there  aj-e  other  considerations.  The  benefit  accruing  from 
the  operation  of  the  first  cause  is  limited  by  the  quantity  of  the  produce  which  the 
raiyat  sells  or  barters  away.  In  respect  of  the  portion  retained  for  consumption  by 
himself,  his  family  and  his  cattle,  and  for  seed,  there  is  no  direct  benefit  from  the  rise 
in  price,  because  this  portion  does  not  come  into  the  market.  Here  the  first  cause 
differs  from  the  second,  and  it  differs  also  from  the  third  ground  of  enhancement, 
under  which  the  excess  quantity  of  produce  obtained  from  the  increased  productive 
power  of  the  soil  represent  so  much  clear  benefit.  From  this  analysis  it  will  appear 
that  the  component  elements  of  this  ground  of  enhancement  are  sufficiently  complex ; 
and  looking  at  the  above  considerations,  it  is  not  very  easy  to  say  how  the  increment 
arising  from  increase  of  price  ought  to  be  divided  so  as  to  make  the  division  fair  to 
both  parties. 

**  Here,  as  in  the  case  of  the  third  ground,  it  is  .possible  to  conceive  that  the  in- 
crease of  price  may  be  brought  abo at  (i)  by  the  agency  or  at  the  expense  of  the  raiyat, 
or  (2)  by  the  agency  or  at  the  expense  of  the  landlord,  or  (3)  without  the  agency  or 
expense  of  either.  In  the  first  case,  as  the  law  now  stands  the  rent  of  the  raiyat  is  not 
liable  to  enhancement.  He  receives  the  full  benefit  of  the  increase  in  price  which  he 
has  himself  brought  about.  That  is  the  effect  here  also  of  the  words  *  otherwise  than 
by  the  agency  or  at  the  expense  of  the  raiyat'  and  we  do  not  propose  to  alter  this. 
At  the  same  time  it  is  not  easy  to  suppose  a  case  in  which  the  raiyat  could  effect  an  in- 
crease in  the  price  of  the  produce  solely  by  his  own  agency  or  at  his  own  expense.  In  so 
far  as  better  prices  may  be  due  to  improved  means  of  communication,  which  have  been 
effected  by  the  road  cess  or  public  works  cess  funds,  we  have  provided  that  the  raiyat 
shall  pay  so  much  less  enhanced  annual  rent  as  is  equal  to  the  annual  sum  which  he 
has  contributed  to  these  funds.  In  the  second  case,  or  where  the  increase  of  price  is 
due  entirely   to  the   zemindar's  agency,    or  has   been  brought  about  altogether  at  his 
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expense,  it  appears  to  us,  on  the  whole,  to  be  reasonable  that  he  alone  should  receive 
the  entire  benefit.  A  case  of  this  sort  might  occur  where  a  zemindar  had  opened  a 
new  hat  and  improved  the  means  of  communication  between  it  and  the  land  of  his 
estate.  In  the  third  case,  which  is  by  far  the  mo^t  common,  the  case,  that  is,  of  an 
increase  of  price  brought  about  by  neither  the  zemindar  nor  the  raiyat,  but  by  general 
causes,  the  reasoning  used  above  (section  55)  in  respect  of  the  similar  case  arising  upon 
the  third  ground  of  enhancement  appears  to  have  equal  application.  Having  given 
the  whole  subject  in  its  diversified  details  what  consideration  we  have  been  able,  a 
majority  of  us  think  that  the  fairest  general  rule  here  also  will  be  to  divide  the 
increment  equally  between  the  landlord  and  tenant.  Messrs.  Mackenzie  and 
O'Kinealy  would  in  this  case,  as  well  as  in  the  analogous  case  under  the  third  ground  of 
enhancement  give  two-thirds  of  the  increment  to  the  raiyat  and  the  remaining  one- 
third  to  the  landlord. 

*'  As  to  the  period  of  past  time  between  which  and  the  present  the  comparison 
should  be  instituted,  and  as  to  the  causes  of  the  increase  being  not  merely  temporary 
or  casual,  the  remarks  above  made  upDn  the  third  ground  of  enhancement  apply. 
Then  as  to  the  markets,  the  prices  of  which  should  govern,  we  have  provided  that  the 
prices  in  the  locality  or  at  the  usual  markets  are  to  be  taken.  There  ought  to  be 
sufficient  evidence  of  these  prices  procurable  from  the  local  mahajans  and  their  books 
or  from  other  sources.  We  have  further  facilitated  the  proof  by  providing  for  the 
preparation  and  publication  of  annual  official  price  lists,  the  object  and  use  of  which 
we  shall  explain  hereafter. 

"  The  next  question  which  has  engaged  our  attention  "with  this  part  of  the 
subject  is  the  very  important  one  of  the  species  of  produce  which  shall  be 
taken  for  the  calculation  of  prices.  Shall  these  prices  be  calculated  for  all  the 
crops  actually  grown  on  the  lands,  .as  well  for  special  crops  requiring  special  care  and 
cultivation,  as  for  the  ordinary  food-crops  of  the  district  ?  During  the  period  antece- 
dent to  British  rule  it  was  usual  to  vary  the  rent  with  the  crops  cultivated.  Section 
56  of  Regulation  VIII  of  1793  enacted  that  "  where  it  is  the  established  custom  to  vary 
the  pottahs  for  lands  according  to  the  articles  produced  thereon,  and  while  the  actual 
proprietors  of  land,  dependent  talukdars  or  farmers  of  land  and  raiyats  in  such  places 
shall  prefer  an  adherence*  to  this  custom,  the  engagements  entered  into  between  them 
are  to  specify  the  quantity  of  land,  species  of  produce,  rate  of  rent,  and  amount  thereof, 
with  the  term  of  the  lease  and  a  stipulation  that  in  the  event  of  the  species  of  produce 
being  changed  a  new  engagement  shall  be  executed  for  the  remaining  term  of  the  first 
lease,  or  for  a  longer  period  if  agreed  on  ;  and  in  the  event  of  any  new  species  being 
cultivated  a  new  engagement  with  the  like  specification  and  clause  is  to  be  executed 
accordingly."  It  can  well  be  understood  that  a  despotic  Government  or  its  more 
despotic  subordinates  observed  carefully  any  circumstances  that  would  enable  the 
cultivators  to  pay  more  than  had  previously  been  obtained  from  them.  Where  the 
share  of  the  State  was  taken  in  kind,  a  less  proportion  was  always  accepted  for  special 
crops  in  consideration  of  the  greater  care  and  expense  necessary  to  their  production. 
Where  the  share  of  the  State  had  been  commuted  to  a  money-payment,  very  high  rates 
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were  imposed  on  the  lands  on  which  special  crops  were  grown.  These  rates  were  too 
often  regulated  more  with  reference  to  the  aggregate  value  of  the  gross  produce,  which 
was  very  considerable,  than  upon  a  due  allowance  for  the  cost  of  production,  which 
was  very  nwch  larger  item  in  proportion  than  in  the  case  of  ordinary  crops.  In 
reasonably  good  years  the  raiyat  was  able  to  pay  and  make  a  good  profit ;  then  came 
a  year  of  failure,  it  may  be  when  he  had  made  a  larger  venture  than  usual,  and  the 
little  capital  vanished,  while  the  high  rates  had  to  be  paid,  and  perhaps  the  mahajan's 
assistance  had  to  be  called  in  for  this.  The  memory  of  the  year  of  failure  survived, 
kept  green  by  the  mahajans  long  surviving  claim,  while  the  years  of  success  from 
which  little  or  nothing  was  saved  were  soon  forgotten.  It  thus  happened  that  the 
exaction  of  very  high  rates  for  fields  devoted  to  special  cultivation  discouraged  and 
retarded  agricultural  improvement.  It  may  be  well  to  draw  here  a  distinction  between 
high^  rates  for  superior  land  capable  of  producing  superior  crof»s  and  therefore  suited 
for  these  special  crops — such  rates  being  paid  without  direct  reference  to  the  particular 
crops  actually  produced  from  year  to  year — and  higher  rates  assessed  with  direct  re- 
ference to  the  crops  annually  grown.  The  latter  are  sure  to  run  much  higher  than 
the  former,  and  in  a  bad  year  the  loss  and  the  cause  of  it  are  felt  more  distinctly.  This 
distinction  and  the  bad  effects  of  levying  a  high  rate  directly  on  the  crop  were  under- 
stood many  years  ago.  As  early  as  1792  the  Government  wrote  as  follows  in  the 
Revenue  Despatch  of  the  12th  December  of  that  year :  '  Apprehending  that  the  present 
great  demand  for  sugar  and  the  consequent  rise  in  the  price  of  it  might  induce  some 
of  the  landholders  to  exact  from  their  raiyats  an  enhacement  for  the  ground  appropriated 
to  the  cultivation  of  the  cane  ;  and,  as  such  short-sighted  policy  would  have  discour- 
aged the  extension  of  the  cultivation  of  it,  and  consequently  prevented  the  establish- 
ment of  a  trade  in  sugar  between  this  country  and  Europe,  we  thought  it  advisable  to 
issue  a  notification  to  the  landholders  prohibiting  any  enhancement  of  the  rent  of  the 
sugarcane  lands  upon  the  ground  of  its  being  repugnant  to  the  usage  of  the  country 
as  well  as  detrimental  to  their  own  interest  and  that  of  the  State  at  large.'  We  find 
the  Directors  writing  out  in  1837  to  the  following  effect :  *  It  is  the  productive  power 
of  the  land,  and  not  its  actual  produce,  that  should  be  taken  as  the  guide  in  making 
the  assessment.  By  this  mode  the  best  description  of  encouragement  is  given  to  the 
cultivator  to  extend  cultivatioh  and  raise  crops  immediately  beneficial  and  profitable  to 
himself,  and  such  a  system,  we  have  on  a  former  occasion  observed,  and  are  still 
of  opinion,  would  not  ultimately  be  found  detrimental  to  the  interest  of  the  State.' 
We  do  not  therefore  propose  te  interfere  with  any  existing  classification  of  lands  based 
on  their  superior  quality,  or  capability  of  producing  special  crops,  but  we  think  that,  in 
regulating  enhancement  of  rent  on  the  ground  of  rise  of  prices,  account  should  be 
taken  of  the  ordinary  staple  crops  only.  A  different  rule  would,  in  our  opinion,  tend 
to  discourage  the  cultivation  of  new  and  valuable  species  of  production,  and  so  prevent 
agricultural  improvement.  By  allowing  the  Board  of  Revenue  to  declare  from  time  to 
time  what  shall  be  taken  to  be  staple  crops  for  particular  areas,  an  opportuninty  will 
be  afforded  of  making  any  new  crop  a  staple  as  soon  as  its  cultivation  has  been 
thoroughly  and  generally  established.     As  to  special  crops,  such  as  betel  leaf,  tobacco, 
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su^rcane,  and  such  like,  we  think  that  as  they  are  grown  only  occasionally  or  in  small 
quantities,  and  require  particular  attention  and  involve  special  expenditure,  they  ou^fht 
not  to  be  considered  in  settling  enhanced  rents.  We  may  further  observe  in  support 
of  this  view  that,  in  commuting  the  tithe  into  a  money  payment  in  England,  staple 
crops  only  were  taken  into  account,  the  staples  selected  being  wheat,  oats,  and  barley. 
(R.  C.  R.  Vol.  II),  pp.  30  to  33). 

"  The  only  other  amendments  in  the  chapter  which  appear  to  call  for  special  notice 
are  as  follows  : 

{a)  We  have  required  Courts,  in  dealing  with  claims  to  enhancement  on 
the  ground  of  a  rise  in  prices  to  take  decennial  periods  instead  of  quinquennial 
periods  for  the  purposes  of  comparison,  except  when,  owing  to  the  absence  of  price 
lists  or  any  other  cause,  they  find  it  impracticable  to  take  such  periods,  in  which  case 
they  may  take  any  shorter  periods  ;  • 

(b)  We  have  amended  section  39  so  that  the  price  lists  prepared  under  it  shall  be 
merely  presumptive  evidence  instead  of  being  conclusive,  as  provided  in  the  corres- 
ponding provisions  of  Bill  No.  II.  The  Bengal  Government  are  of  opinion  that  their 
arrangements  are  not  at  present  so  perfect  as  to  justify  these  lists  being  made  con- 
clusive evidence — (S,  B.  T,  B,  No,  //I,  Gasette  of  India,   February  21st,  1885). 

Orotinds  (c)  and  (d) :  Increase  of  productive  powers :— Grounds  (c)  and  (d)  are 

subject  to  sections  33  and  34  of  the  Act.  The  increase  does  not  mean  i\\e  capacity  for 
realising  a  higher  rent  for  building  or  other  purposes  ;  but  an  increase  of  the  productive 
powers  of  the  land  itself — (Bissesur  v,  Woomachum,  9  W.  R.,  122  ;  Kenyah  Chyeman 
V,  Jan  Ali,  i  W.  R.,  46.)  Where  a  considerable  portion  of  a  town  had  been  carried 
away  by  the  Ganges,  and  the  value  of  the  land  has  consequently  increased,  it  was 
held  that  a  rise  in  the  value  of  the  land  from  such  a  cause  was  not  an  increase  in  the 
productive  powers  of  the  land  as  contemplated  by  this  section — (Khondkar  Abdur 
Rahaman  v,  Wooma  Churan,  8  W.  R.,  330.)  The  increase  of  the  value  of  land  by 
reason  of  the  existence  of  a  distillery  or  of  a  rope-yard  is  not  an  increase  in  the 
productive  powers  of  the  land  within  the  meaning  of  this  section — (Brojonath  v,  Stewart 
16W.  R.,  216;  Madun  Mohun  v.  Stalkart,  17  W.  R.,  440'  A  casual  increase  in 
the  fertility  of  the  land  is  not  a  ground  for  a  permanent  enhancement  of  rent — (Kisto 
Mohun  V.  Huri  Sunkur,*7  W.  R.,  235).  The  increase  Aiust  either  be  permanent  or 
likely  to  last  for  a  considerable  time — (Khajeh  Abdool  v,  Bhuttoo  Sheik,  22  W.  R., 
350).  An  enhancement  of  rent  can  be  had  under  this  clause  where  the  increase  has 
resulted  from  additional  productiveness  in  the  soil  arising  out  of  fertilising  deposits,  or 
from  increased  facilities  for  disposing  of  the  produce,  arising  out  x)f  the  construction 
or  protecting  of  embankments,  or  the  introduction  of  railways,  or  the  rise  of  new 
markets,  or  the  generally  increased  facilities  of  communication  which  are  caused  by 
the  construction  of  ordinary  metalled  roads,  &c. — (Poolin  Bihari  v.  Watson  &  Co., 
0  W.  R.,  190,  F.  B.,  per  Seton  Karr,  J). 

The  old  section  had  **  otherwise  than  by  the  agency  ^  or  at  the  expense  of  the  raiyaiJ" 

Improvement  by  landlord.      ^^'  "  improvements"  see  sections  76  to  84.  It  is  not  sufficient 

to  show   that-  the  productive   power  of  the  land  has  increased  ; 
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the  landlord  must  also  show  that  the  increase  has  been  brought  about  "  by  improve- 
ments made  by  himself  or  by  fluvial  action."  Where  a  raiyat  has  dug  a  tank  for  public 
use,  and  the  garden  he  rented  had  been  rendered  productive  by  the  exertions  and 
outaly  of  the  tenants,  the  land  was  held  not  liable  to  enhancement — (Sreeram  v. 
Lakhan  Majilla,  Marsh.  379  ;  2  Hay,  427).  On  the  other  hand  where  tenants  had 
held  land  for  some  25  years  at  rents  much  below  the  prevailing  rates,  it  was  held  they 
were  not  entided  at  the  end  of  that  time  to  plead  the  expenditure  of  their  own  capital 
and  labour  as  against  the  landlord's  claim  to  enhanced  rent — (Prosunno  Kumar  v. 
Radha  Nath.  7  W.  R.,  97).  The  fact  is  that  when  enhancement  is  sought  under 
ground  (a),  the  questions  of  improvements  and  costs  of  cultivation  &c.,  do  not 
intervene  except  so  far  as  may  be  brought  to  bear  upon  the  ground  under  section  35. 
Where  the  crops  had^een  deficient  in  quantity,  and  owing  to  the  care  and  labour  of 
the  raiyat,  they  had  increased  in  value  considerably  above  that  of  former  years,  the 
raiyat  was  entitled  to  set  off  such  against  a  suit  for  enhancement— (Shoudamini  v. 
Haran  Chunder,  6  W.  R.  (Act  X),  103).  Where  a  raiyat  had  taken  lease  of  some 
land  covered  with  jungle  at  a  low  rent,  and  had  afterwards  cleared  the  jungle  and 
made  the  land  in  an  orchard,  it  was  held  that  the  landlord  could  not  enhance  the  rent 
to  the  rate  paid  for  other  orchards  in  the  neighbourhood,  inasmuch  as  the  improvements 

had  been  effected  by  the  exertion  and  at  the  cost  of  the  tenant, 
ifn'dlntoan^orcw^^^        It  is  not   of  course   meant  that  a  raiyat  who  takes  jungle  land  is 

to  hold  it  for  ever  at  jungle  rates.  When  he  simply  brings 
jungle  land  into  cultivation.  He  is  liable,  after  a  reasonable  time,  to  pay  the  full 
pergunnah  rates  for  cultivated  land  ;  but  if  the  land  wnich  he  originally  received  was 
not  only  uncultivated  jungle,  but  in  its  then  state  impracticable  for  cultivation  ;  if,  for 
instance,  it  was  salt  land,  which  could  only  be  made  sweet  by  special  works  of  the 
raiyat,  or  rock,  which  could  only  be  made  culturable  by  special  labour,  than  the  raiyat 
who  made  these  works,  or  expended  that  labour,  would  be  entitled  to  hold  at  exception- 
ally low  rates.  So  again,  if  having  received  ordinary  land  and  converted  it  into  land  of 
specially  high  value,  he  would  only  be  liable  to  pay  the  ordinary  rates  paid  for  land  of 
the  same  quality,  irrespective  of  the  special  characters  impressed  upon  it  by  himself 
(Chowdry  Khan  v,  Gour  Jana,  2  W.  R.  Act  X,  40 ;  Golamal  v,  Babu  Gopal  Lai,  9 
W.  R.,  65).  So  where  a  tenant  erects  distillery,  the  land  is  uot  liable  to  enhancement 
— (Braja  Nath  r.  Stewart,  8  B.  L.  R.,  App.  51  ;  16  W.  R.,  216^.  Under  the  old  law 
where  the  productive  powers  had  increased  by  reason  of  the  Government  having 
erected  an  embankment,  land  so  liable  to  enhancement  — (Jadub  Chandra  v.  Etware 
Luskur,  Marsh.,  498.)  It  would  not  be  so  now  under  the  present  law,  because  the 
improvement  by  the  Government  is  not  an  improvement  made  by  the  landlord  or  by 

■  fluvial  action.     When  a  defendant  all6ws  that  the  productive 
proo .  powers  of  the  land  have  increased,    it  is  still  incumbent  on 

the  plaintiff  to  show  that  the  agency  which  effected  the  increase  was  not  that  of  the 
raiyat,  or  under  the  present  law  was  that  of  himself  or  fluvial  action  *'When," 
observed  the  Chief  Justice,  "a  defendant  comes  into  Court,  and  the  Court  asks  him 
'  what  do  you  say  to  the  plaintif!*s  claim  ?'  and  he  says  '  I  admit  that  the  productive - 
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ness  has  increased  but  not  otherwise  than  by  my  agency,'  such  an  admission  must 
be  taken  altogether.  So  it  is  in  the  case  of  a  written  statement.  A  written  statement 
put  in  by  a  defendant  is  not  a  plea  by  way  of  confusion  and  avoidance ;  it  is  the 
statement  of  the  grounds  of  his  defence,  and  he  must  verify  the  statement.  If  you 
read  a  man's  answer  you  must  take  the  whole  admission  together.  Taking  the 
whole  admission  together  in  this  case,  thb  defendant  says  '  that  the  productiveness 
has  increased,  but  not  otherwise  than  by  my  agency,'  and  the  plaintiff  has  to  prove 
his  case.  The  general  rule  of  evidence  is  that  if  in  order  to  make  out  a  title,  it  is 
necessary  to  prove  a  negative,  the  party  who  traverse  the  title  must  prove  the 
title.  The  plaintiff  alleged  the  right  to  enhance  on  the  gjround  that  the  productive- 
ness had  increased  otherwise  than  by  the  agency  of  the  raiyat.  I  am  of  opinion 
therefore  that  the  onus  lay  on  the  pliaintiff  to  prove  the  ground  oV  his  right  to  enhance, 
namely  that  the  productiveness  of  the  land  had  increased  otherwise  than  by  the  agency 
of  the  raiyat," — (Poolin  Behari  v,  Watson,  9  W.  R.,  190.)  The  change  of  words 
is  significant  in  the  new  section,  and  the  onus  of  proof  now  decidedly  is  upon  the 
landlord. 

In  a  suit  for  enhancement  of  rent,  the  defendant  pleaded  that  the  land  was  used 
solely  for  fruit  trees,  and  that  those  trees  were  originally  planted  by  the  defendant ; 
that  consequently,  any  increase  in  the  value  and  productiveness  of  the  land  in  con- 
sequence of  the  growth  of  trees  must  be  attributable  to  the  agency  of  the  defendant 
and  therefore  by  section  18  of  Act  VIII  of  1869  (B.  C),  such  increase  would  be  no 
ground  for  enhancement :  Held  that  this  was  bad  defence — (Obhoy  Chunder  v,  Radha 
BullabhSen,  i  C.  L.  R.,  549).  The  Court  (Garth,  C.  J.,  and  Birch,  J.)  said:  "  It 
is  in  point  of  fact  untrue  that  the  increased  productiveness  of  an  orchard  by  reason 
of  the  gfrowth  of  the  fruit  trees  is  due  to  the  agency  of  the  person  who  first  planted 
them.  After  the  first  expense  of  preparing  the  land,  and  planting  and  nurturing  the 
young  trees  has  been  incurred,  the  increase  in  the  productiveness  of  an  orchard  de- 
pends probably  far  less  upon  the  labour  and  outlay  of  the  tenant  than  land  used  for 
the  ordinary  purposes  of  agriculture.  The  trees  may  require  a  certain  amount  of 
care  and  attention  from  time  to  time,  but  their  growth  and  productiveness  depend 
far  more  unon  the  quality  of  the  soil  and  the  fertilizing  influence  of  the  seasons,  than 
upon  the  labour  of  man.  It  is  quite  right  of  course  that  in  settling  the  rent  of  land 
which  is  let  for  the  purposes  of  an  orchard,  a  due  allowance  should  be  made  to  the 
tenant  to  cover  the  cost  of  his  original  outlay  in  the  way  both  of  labour  and  capital  ; 
but  after  such  allowance  has  been  made,  there  is  no  reason  why  the  rent  of  the 
lands  used  for  orchards  should  not  be  liable  to  enhancement  or  abatement  from  time 
to  time,  in  the  same  way  as  lands  used  for  other  kinds  of  culture." 

In  a  suit  for  enhincement  of  rent,  bare  proof  that  the  productive  powers  of  land 
in  suit  have  been  increased  by  the  agency,  or  at  the  expense  of  the  defendant  or  his 
ancestor,  is  not  sufficient  to  exempt  the  defendant  altogether  from  enhancement.  In 
such  a  case,  where  the  value  of  similar  lands  in  the  same  locality,  but  not  sharing  the 
special  advantages  resulting  from  works  or  improvements  erected  or  effected  by,  or  at 
the  expense  of  the  defendant  or  his  ancestor,  has  been  increased  by  natural  causes,  it 
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must  be  assumed  that  the  lands  of  defendant,  owe  their  increased  vaTue  to  that  extent 
to  natural  causes,  and  are  to  that  extent  liable  to  enhancement — iTekait  Churamba 
V.  Dunraj  Roy,  J.  L.  R.,  5  Cal.,  56.) 

Under  clause  xi  of  section  7  of  Act  VII  of  1870  (the  Court  fees  Act),  in  a  suit  to 
enhance  the  rent  of  a  raiyat  having  a  right  of  occupancy,   the 

Coort-fces.  amount  of  the  fee  payable  is  computed  according  to  the  amount 

of  the  rent  of  the  land  to  which  the  suit  refers,  payable  for  the  year  next  before  the 
date  of  presenting  the  plaint. 


Rules  as  to  enhance- 


31.  Where   an  enhancement  is  claimed 

t\uies  as  10  ennancc-  ,  ^  . 

ment  ton  ground  <tf      on  the   ground   that   the  rate  of  rent  paid  is 
prevaUingrate.  below  the  prevailing  rate — 

(a)  in  determining  what  is  the  prevailing  rate  the  Court 
shall  have  regard  to  the  rates  generally  paid  during 
a  period  of  not  less  than  three  years  before  the  insti 
tution  of  the  suit,  and  shall  not  decree  an  enhance- 
ment unless  there  is  a  substantial  difference  between 
the  rate  paid  by  the  raiyat  and  the  prevailing  rate 
found  by  the  Court ; 

Xb)  if  in  the  opinion  of  the  Court  the  prevailing  rate  of 
rent  cannot  be  satisfactorily  ascertained  without  a 
local  inquiry,  the  Court  may  direct  that  a  local 
XIV  of  1882.  inquiry  be  held  under  Chapter  XXV  of  the  Code  of 
Civil  Procedure  by  such  Revenue-officer  as  the 
Local  Government  may  authorise  in  that  behalf  by 
rules   made  under  section   392   of  the  said  Code ; 

{c)  in  determining  under  this  section  the  rate  qf  rent  pay- 
able by  a  raiyat,  his  caste  shall  not  be  taken  into 
consideration,  unless  it  is  proVed  that  by  ^local 
custom  caste  is  taken  into  account  in  determining 
the  rate ;  and,  whenever  it  is  found  that  by  local 
custom  any  description  of  raiyats  hold  land  at  fa- 
vourable rates  of  rent,  the  rate  shall  be  determined 
in  accordance  with  that  custom ; 

{d)  in  ascertaining  the  prevailing  rate  of  rent,  the  amount 
of  any  enhancement  authorized  on  account  of  a  land- 
lord's improvement  shall  not  be  taken  into  con- 
sideration ; 

22 


Digitized  by  LjOOQ IC 


170  BENGAL  TENANCY  ACT.  [dftAP.  t. 

{e)  if  a  favourable  rate  has  been  determmed  under  clatisre 
(c)  for  any  description  oif  raiyats,  sucji  rate  may^ 
if  the  Court  thinks  fit,  be  left  out  of  consideration  in 
ascertaining  the  prevailing  rate  {Act  III  B.C.  of  1898); 

(/)  if  the  holding  is  held  at  a  lump  rental,  the  determina- 
tion of  the  rent  to  be  paid  may  be  made  by  ascertain- 
ing the  different  classes  of  land  comprised  within  the 
holding,  and  applying  to  the  area  of  each  class  the 
prevailing  rate  paid  on  that  class  within  the  village 
or  neighbouring  villages  (Act  III  B.  C.  1898.) 

Extended  to  Orissa  (Not.,  January  27th,  1892  and  Nov.  5th,  '1898). 

Under  section  392  of  the  Code  the  Local  Govemnrent  has  issued  the  following 
notification  regarding  the  class  of  ofifi  cers  from  among  whom  a  Commissioner  may  be 
appointed :  — 

In  modification  of  the  Government  Notification  dated  the  4th  November,  1885,* 
the  I /leutenant-Govemor  has  been  pleased  to  make,  under  section  392  of  Act  XIV 
of  1882,  the  following  revised  rules  as  to  the  persons  to  whom  commissions  shall  be 
issued  under  the  Bengal  Tenancy  Act : — 

Whenever,  under  sections  31  (5)  and  158  (2)  of  the  Bengal  Tenancy  Act,  a  Court 
directs  that  a  local  inquiry  be  held  under  Chapter  XXV  of  the  Code  of  Civil  Proce- 
dure, the  commission  shall  be  issued  to  such  person,  not  being  below  the  rank  of 
a  Sub- Deputy  Collector,  as  the  Collector  of  the  distcict  may,  from  time  to  time, 
Select  for  the  purpose.  The  Court  shall  issue  a  precept  to  the  Collector,  requiring 
him  forthwith  to  nominate  a  fit  person  as  above  to  conduct  the  inquiry,  and  the  commis- 
sion shall  be  issued  to  the  person  so  nominated. 

The  Board  of  Revenue  has  issued  the  following  instructions  regarding  local 
inquiries : — 

Ii>  supersession  of  the  Board's  Circular  Order  No.  3  of  July  1891,  the  following 
suggestions  are  circulated  with  the  obje<it  of  enjoining  the  necessity  of  not  exceeding 
the  charges  allowed  by  the  Court  in  issuing  commissions,  under  sections  31  (b)  and 
158  (2)  of  the  Bengal  Tenancy  Act,  for  holding  local  inquiries: — 

1.  The  person  to  whom  the  commission  is  issued  is  not,  under  the  rule  made  by 
the  Local  Government  by  notification  dated  the  22nd  July  1890  and  published  at 
pag^  756  of  Part  I  of  the  Calcutta  Gasette  of  the  23rd  idem,  below  the  rank  of  a 
Sub- Deputy  Collector,  and  he  is  bound,  under  the  Civil  Procedure  Code,  to  make 
ihe  loc^l  inquiries  himself.  The  officer  so  deputed  can  entertain  a  reasonable  staff 
of  chainmen  and  amins  to  enable  him  to  perform  the  work  properly. 
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2.  No  cost  should  be  incurred  to  meet  the  charges  of  local  inquiry  beyond  that 
actually  allowed  by  the  Court  Issuing  the  commission,  under 
Ji"mfh^^avtU'*cf?cJU«  R  "^^  30  {b)  at  page  41  of  the  High  Court 'sGeneral  Rules  and 
Circular  Orders,  as  revised  in  1891.  If  the  probable  costs 
were  calculated  with  r^ard  to  the  time  likely  to  be  occupied  in  the  execution  of  the 
commission,  and  the  Commissioner  finds  that  the  time  fixed  is  insufficient,  he  should 
give  timely  notice  to  the  party  at  ^hose  instance  the  commission  was  issued,  and  report 
the  fact  to  the  Court.  Then,  unless  the  sum  necessary  to  cover  the  expenses  for 
such  further  period  as  may  be  required  to  complete  the  execution  of  the  commission  is 
deposited  in  Court  by  the  party,  and  the  Commissioner  certified  of  such  deposit,  he 
should  suspend  the  investigation  at  the  close  of  the  period  originally  fixed,  pending 
the  further  instructions  of  the  Court.^ 

The  expenses  of  the  commission  will  generally  fall  under  the  following  heads:— 

(i)     Remuneration  of  the  Commissioner. 

(2)  His  travelling  and  halting  allowances. 

(3)  Charges    for    the    temporary    subordinate    establishment    that   may  be  em- 
ployed. 

(4)  Incidental  charges  that  may  be  unavoidable 

The  first  will  be  calculated  on  the  basis  of  the  actual  pay  which  ^he  perspn  ta 
whom  the  commission  is  issued  has  been  receiving.  The 
t£"Hi^^cf^^U?r?^lw'  second  will  be  regulated  by  the  scale  prescribed  for  officers 
of  Government  of  the  class  to  which  the  Commission^  be- 
longs, unless  the  Court  should,  for  exceptional  reasons,  order  an  allowance  in  excess 
of  the  above.  The  third  and  the  fourth  will  be  passed  on  the  authority  of  the  Re- 
venue-officers concerned,  but  must  on  no  account  assume  proportions  so  as  to  exceed, 
in  conjunction  with  the  charges  under  heads  (i)  and  (2),  the  sum  actually  allowed 
by  the  Court." — (Board's  Rev.  Cir,  No.  4  of  August  1894). 

'31  A-  (i)  In  any  district  or  part  of  a 
in  cdttai'n^strkts  to  district  to  which  this  sub-scctioH  IS  extended 
Jate.'"''  "P'^^^*^"?  by  the  Local  Government^  by  notification  in 
the  Calcutta  Gazette^  whenever  the  prevail- 
ing rate  for  any  class  of  land  is  to  be  ascertained  under  section 
30,  clause  (^),  by  an  examination  of  the  rates  at  which  lands 
of  a  similar  description  and  with  similar  advantages  are  held 
within  any  village  or  villages,  the  highest  of  such  rat^s  at  which 
and  at  rates  higher  than  which  the  larger  portion  of  those 
lands  is  held  may  be  taken  to  be  the  prevailing  rate. 

I.     Inberted  by  the  Act  III  of  1898,  8.  4- 
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Illustrations. 

(a)    The  rates  at  which  land  of  a  similar  description  and  with  similar  advantages 
is  held   in  a  village  are  as  follow  :— 
Bighas  RS.    A.    r* 

loo  ...  ...  ...  ...  at     I      o    o 

200  •••  •••  •••  '••  ,,1      80 

150  •••  •••  ...  »*•  M     I     13    o 

100  ...  t«  ...  •••  „    a      o    o 

150  ...  ...  ...  ...  .,340 

Total    •••     700 

Then  Rs.  2-4  is  not  the  prevailing  rate,  because  only  150  MghaSf  or  less  than 
half,  are  held  at  that  rate.  Rs.  2  is  not  the  prevailing  rate  because  250  bighas,  or 
less  than  half,  are  held  at  that  or  a  higher  rate.  Re.  1-12  is  the  prevailing  rate, 
because  400  bighast  or  more  than  half,  are  held  either  at  this  or  a  higher  rate,  and 
this  is  the  highest  rate  at  which,  and  at  rates  higher  than  which,  more  than  half  the 
land  is  held. 

(6)    The  rates  at  which  land  of  a,  similar  description  and  with  similar  advantages 
is  held  in  a  village  are  as  follow  :-— 

Bighas  RS.    A.    P. 

100  ...  ...  .«•  ...  at     I      o    o 

250  ...  ...  ...  ...  ,,140 

150  ...  ...  ...  ...  „       I       8    o 

150  ...  ...  ...  ...  „       I     12    o 

50  ...  ...  ...  ...  ,,200 

Total    ...     700  fc 


Then,  for  the  reasons  given  in  Illustration  (a),  neither  Rs.  2  nor  Re.  i-i2  is  the 
prevailing  rate,  nor  is  Re.  1-8  the  prevailing  rate,  because  only  350  df^/ro^  (exactly 
halQ  are  held  at  Re.  1-8  or  at  rates  higher  than  Re.  i-8«  In  this  case  Re*  1-4 
is  the  prevailing  rate,  because  more  than  half  the  lands  are  held  at  Re.  1-4  or  higher 
cates,  and  this  is  the  highest  rate  at  which,  and  at  rates  higher  than  which,  more 
than  half  the  land  is  held. 
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(3)  The  Local  Government  may,  by  a  like  notification^ 
withdraw  sub-section  (i)  from  any  district  or  part  of  a  district 
to  which  it  has   been   extended   as  aforesaid. 

Extended  to  Orissa  (Not.,  Novr.  5th,  1898)  and  to  Tipperah  (Not.,  1^.  1470 
T.  R.,  Sepr.  ist,  1900). 

This  has  not  been  extended  to  any  other  part  of  Bengal  or  Behar ;  so  that, 
throughout  the  whole  of  the  territories  under  the  administration  of  the  Lieutenant- 
Governor  of  Bengal,  except  Orissa  and  Tipperah  districts,  the  definition  of  a  prevailing 
rate,  adopted  by  the  High  Court  under  the  old  law,  still  holds  good  (see  notes  to  section 
30,  ante,) 

Limit  to  enhance.  '31B      When   the  prevailing  rate  has 

ment  of  prevailing  once  been  determined  by  a  Revenue-officer 
'^^'  under   Chapter  X   or  by  a  Civil  Court  in  any 

suit  under  this  Act,  it  shaU  not  be  liable  to  enhancement,  save 
on  the  ground  and  to  the  extent  specified  in  section  30,  clause 
(b),  and  section  33. 

Extended  to  Orissa  (Not.,  Novr.  5th,  1898). 

Under  this  section,  when  the  prevailing  rate  has  once  been  detemun^  in  accor- 
dance with  the  provisions  of  this  Act,  it  is  not  liable  to  enhancement  again 
except  on  the  ground  of  a  rise  in  prices. 

The  object  of  this  section  is  to  g^rd  against  a  perpetual  levelling  up  of  the 
rates  by  the  repeated  application  of  the  rates  relating  to  the  prevailing  rate. 

Rulesastoei^Jiance-     32.     Where   an   enhancement  is  claimed  on 

ment  on    ground   of      .,  j      r         •        •     ..  •    ^ 

rise  in  pric^.  the  ground  of  a  nse  m  prices— 

(a)  the  Court  shall  compare   the  average  prices  during  the 

decennial  period  immediately  preceding  the  institu- 
tion of  the  suit  with  the  average  prices  during  such 
other  decennial  period  as  it  may  appear  equitable 
and    practicable  to  take  for  comparison  ; 

(b)  the  enhanced  rent  shall  bear  to   the  previous  rent   the 

same  proportion  as  the  average  prices  during  the  last 
decennial  period  bear  to  the  average  prices  during 
the  previous  decennial  period  taken  for  purposes  of 
comparison  ;  provided  that,  in  calculating  this  pro- 
portion,  the   average  prices  during  the  later  period 


I.  Inserted  by  Act  III  B.  C  of  1898. 
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rfiaH  be    reduced  by  one-third  of  their  excess  over 
the   average  prices   during   the  earlier  period  ; 

(c)  if  in  the  opinion  of  the  Court  it  is  not  practicable 
to  take  the  decennial  periods  prescribed  in  clause 
{a)^  the  Court  may,  in  its  discretion,  substitute  any 
shorter  periods  therefcM". 

Extended  to  Ortssa  (Not.  June  27th^  1892). 

Dooennial  pOriod  • — "We  have  required  Courts,  in  dealing  with  claims  to  enhan- 
cement on  the  ground  of  a  rise  in  prices,  to  take  decennial  period^  instead  of  quinquen- 
nial periods  for  the  purposes  of  comparison,  except  when,  owing  to  the  absence  of 
price  Ksts  or  any  other  cause,  they  find  it  Impracticable  to  take  such  periods,  in  which 
case  they  may  take  any  shorter  periods."  (S.  C.  R.  B.  III.) 

"  Formcriy  it  was  necessary  lor  the  landlord  to  prove  to  the  Court  when  the  lent 
MBS  last  fixed»  in  order  to  be  able  to  enter  into  any  comparison  at  all.  The  Court  may, 
under  this  Act,  take  any  period  during  the  currency  of  the  rent  that  may  be  equitable 
and  practicable  for  comparison.  As  a  rule,  in  order  to  eliminate  the  effect  of  special 
seasons,  decennial  periods  will  be  taken,  but  the  Courts  may,  if  necessary,  substitute 
shorter  periods.  In  order  to  facilitate  the  comparison,  the  Local  Government  will 
have  to  draw  up,  from  the  materials  which  are  available  to  a  certain  extent,  for  the 
last  20  years,  statements  of  past  prices,  and  in  future  to  record  prices  accurately 
publish  them  for  criticism,  and  finally  after  revision,  publish  statements  of  annual 
average  prices." — See  s.  39,  post,  {The  Hon'ble  Steuart  Bay  ley  in  Council,) 

As  to  the  rule  of  proportion  under  the  old  Act  and  the  mode  of  supplying  it,  see  nptes 
ui^ider  s.  24,  p.  i^fiante.  The  rule  of  proportion  prescribed  by  the  Great  R^nt  Case  was  : 
"The  old  rent  must  bear  to  the  increased  rent  the  same  proportion  as  the  former  value 
of  the  produce  of  the  soil,  calculated  on  an  average  of  three  or  five  years  next  before 
the  date  of  the  alleged  rise  in  value  bears  to  the  present  value.  "  This  rule  is  certainly 
modified  by  the  new  rule  of  proportion  given  in  this  Act  which  will  now  be  the  measure 
of  enhancement  in  ordinary  cases  ;  one-third  of  the  difference  between  the  two  rents 
shall  however  be  the  maximum  limit.  The  modifications  are  these  :  (i)  The  appH- 
cation  of  the  rule  is  now  limited  to  money^rents  and  enhancement  on  the  ground  of  a 
rise  in  prices,  (2)  The  periods  between  which  a  comparison  is  to  be  made  are  decennial 
periods  instead  of  periods  from  three  to  fiye  years.  (3)  In  the  Great  Rent  Case  no 
account  was  taken  of  increase  of  cost  of  production  \  3.  deduction  of  one-third  of  the 
increase  of  price  is  allowed  by  the  new  rule  in  order  to  cover  this.  (4)  The  new  rule 
applies  to  all  money-rents  ;  the  old  rule  was  limited  to  customary  rents,  i.e.,  rents  fixed 
according  to  the  rate  commonly  payable  by  the  same  class  of  raiyats'for  similar  lands 
in  the  places  adjacent,  and  representing  a  share  of  the  gross  produce  calculatedjin 
jnoney-^^  L.  R.  F.  B  ,  202  ;  6  W.  R.,  Act  X.  34  ;  7  W.  R.,  94,  144 ;  9  W.  R.,  348  ; 
6  B.  L.  R.,  Ap.,    122.) 
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BodnOOd  hj  ^^"^Urd^ — Xhis^  deduction   is  allowed  in  consideration  of  the 
increased  cost  of  cultivation. 

"We  are  of  opinion  that  the  tendency  in  this  country  of  the  cost  of  ciiltivation 
to  increase  is  in  a  higer  rate  than  prices.  So  far  as  the  labour  is  done  by  the  cultiva- 
tor's family  or  by  labourers  paid  in  grain  (as  is  mostly  the  casein  India),  no  benefit 
under  this  item  can  accrue  to  the  cultivator  from  increase  of  prices.  On  the  other 
hand,  as  population  and  prices  have  increased^  pasturage  has  diminished  ;  cattle  are 
dearer  to  buy,  dearer  to4ceep,  ^and'less  remunerative  ;  manure  is  dearer,  and  so  is  fuel  ; 
and  all  these  elements  have  to  be  taken  into  account.  The  Local  Government 
proposed  to  deduct  one^holf  for  the  increase  dl  prices  to  cover  the  increased  cost  of 
-cultivation  ;  we  recognized  the  impossibility  of  asking  :the  Courts  to  solve  the  hopeless 
problem  of  increased  cost  in  each  case,  and  found  it  necessary  Jo^raw  an  arbitrary 
line.    We  have  drawn  it  one-third."  (S.  C.  B.  III.) 

Rules  as  to  enhance-  33-      (0    Where   an   enhancement   is 

i^diord"s  T'^mv^    claimed  on  the, ground  of  a  landlord's  improve- 
ment, ment — 

(a)  the  Court  shall  riot  grant  an  enhancement  unless  the 
improvement  has  been  registered  in  accordance  with 
this  Act; 

{b)  in   determining  the  amount  of  enhancement  the  Court 
shall  have  regard  to-^ 

(i)  the  increase  in  the  'productive  powers  of  the  land 
caused  or  likely  to  be  caused  by  the  im- 
provement, 

(ii)  the  cost  of  the  improvement, 

(iii)  the  cost  of  the  cuhlvation  required  'for  utilising 
the  improvement,  and 

(iv)  the  existing  rent,  and  the  ability  of  the  land  to  bear 
a  higher  rent. 

(2)  A  decree  under  this  section  shall,  on  the  application  of 
the  tenant  or  his  successor  in  interest,  be  subject  to  re- considera- 
tion in  the  event  of  the  impravement  not  producing  <ar  ceasing 
to  produce  the  estimated  effect.  • 

For  "improvement  registered,"  see  s.  80 ^f^ -and  ss.  76  to  83,  also'Gbvemmertt 
Rules,  Appendix. 
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Jf«ro^'?:Sfd""o}  34.     Where  an  enhancement  is  claimed 

increase  in  productive    on  the  ground    of  an   increase  in  productive 
powers  due  to  fluvial     powers  duc  to  fluvial  action— 

action.  ^ 

{a)  the  Court  shall  not  take  into  account  any  increase^ which 
is  merely  temporary  or  casual ; 

(b)  the  Court  may  enhance  the  rent  to  such  an  amount  as 
it  may  deem  fair  and  equitable,  but  not  so  as 
to  give  the  landlord  more  than  oneJialf  of  the 
value  of  the  net  increase  in  the  produce  of  the 
lapd. 

Extended  to  Orissa  (Not.,  June  27th,  1893). 

Under  the  old  law  it  was  held  that  a  casual  increase  in  the  fertility'of  ihe  soil  was 
not  a  ground  for  a  permanent  enhancement  of  rent — Krista  Mohan  v,  Hary  Sanker,  7 
W.R.,  235 ;  and  that  the  increase,  in  order  to  be  taken  into  consideration,  must  be  either 
permanent  or  likely  to  last  for  a  considerable  time.— Khajeh  Abdul  Gunny  v.  Bhattu 
Sheik,  22  W.  R.,  350.   These    principles  have  in  effect  been  embodied  in  clause  (a). 

35.     Notwithstanding   anything  in   the  foregoing  section, 
Enhancement    by      the  Court  shall   not  in   any   case   decree  any 
suit  to  be.  fair  and      enhancement  which  is  under  the  circumstances 
equitable.  Qf  ^\^q  ^ase  Unfair  or  inequitable. 

Extended  to  Orissa  (Notification,  June  27th,  1892). 

All  the  provisions  r^^rding  enhacement  of  rent  are  subject  to  this  section.  Under 
no  circumstances  can  a  raiyat  with  a  right  of  occupancy  be  called  upon  to  pay  more 
than  a  fair  and  equitable  rent.  ~(Noor  Mahomed  v.  Han  Prosunno,  W.  R.,  1864,  Act 
X,  75.)  The  occurrence  of  a  catastrophe  such  as  an  inundation  during  the  year  succee- 
ding a  notice  of  enhancement  was  held  to  be  sufficient  to  render  the  demand  of  a  higher 
rent  unfair  and  inequitable — (Bama  Soondari  v,  Kaloo  Peeadah,  10  W.  R.,  395),and 
in  determining  what  is  fair  and  equitable  the  Court  may  take  into  consideration  the 
rise  in  wages;  but  it  does  not  necessarily  follow  that,  because  wages  are  double  what 
they  were,  and  the  necessaries  of  life  have  risen,  that  the  old  rent  is  fair  and  equitable 
under  the  altered  state  of  circumstances.— Savi  v.  Jeeto  Meeah,  Marsh.,  186.  And  as 
the  existing  rent  is  always  presumed  to  be  fair  and  equitable  until  the  contrary  is  shown, 
it  follows  that  a  landlord  who  claims  an  increase  of  rent  must  cleady  make  out  the 
grounds  upon  which  enhancement  is  sought.  The  grounds  too  must  be  one  or  other 
of  those  stated  in  s.  jb.  This  section  should  be  read  with  s.  24  and  notes.  In  Huro 
Prosad  v,  Chundee  Chum,  I.  L.  R.,  9  Cal.,  505  ;  12  C.  L.  R.,  251,  Wilson,  J., 
observes :    "  When  land  is  let  for  the  purpose  of  clearing  jungle  or  other  reclamation, 
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and  on  this  groundi  of  any  other  i^ound  mentioned  m  the  lease^  a  reduced  rent  is 
provided  for  the  first  few  years,  and  it  is  said  that  the  rent  is  to  be  at  such  and  such 
a  rate,  a  sum  as  the  full  rent,  does  that  mean,  as  the  words  seem  to  import,  that 
the  full  rent  is  to  be  the  full  rent  as  long  as  the  tenure  subsists,  or  is  such  a  rent 
liable  to  enhancement  under  the  provisions  of  the  rent  law  ?  We  agree  with  the 
lower  Appellate  Court  in  thinking  that  the  decision  of  the  Pri\^  Council  in  Sarada 
Sundari  9*  Golam  Ali,  19  W.  R.,  65,  is  an  authority  for  holding  that  the  former 
view  is  the  true  one,  and  that  in  the  present  case  the  rent  cannot  be  enhanced." 

36.  If  the   Court   passing   a   decree   for   enhancement 
Power  to  order  pro-     considers  that  the  immediate  enforcement   of 

gressive  enhance-  *  the  decree  in  its  full  extent  will  be  attended  with 
™^"*-  hardship   to    the   raiyat,   it  may   direct   that 

the  enhancement  shall  be  gradual ;  that  is  to  say,  that  the  rent 
shall  increase  yearly  by  degrees  for  any  number  of  years  not  ex- 
ceeding five  until  the  limit  of  the  enhancement  decreed  has 
been  reached. 

Extended  to  Orissa  (Not.,  June  27th,  1892). 

37.  (0    ^  s^^^  instituted   for  the   enhancement  of  the 
Limitation  of  right      ^e^t   of  a  holding  on  the  ground  that  the  rate 

to  bring  successive  of  rent  paid  IS  below  the  prevaihng  rate,  or 
enhancement  suits.  ^q  ^j^g  ground  of  a  rise  in  prices,  shall  not  be 
entertained  if  within  the  fifteen  years  next  preceding  its  insti- 
tution the  rent  of  the  holding  has  been  enhanced  by  a  contract 
made  after  the  second  day  of  March,  1883,  or  if  within  the  said 
period  of  fifteen  years  the  rent  has  been  commuted  under 
section  40,  or  a  decree  has  been  passed  under  this  Act  or  any 
enactment  repealed  by  this  Act  enhancing  the  rent  on  either  of 
the  grounds  aforesaid  or  on  any  ground  corresponding  thereto 
or  dismissing  the  suit  on  the  merits. 

(2)  Nothing  in  this  section  shall   affect   the  provisions  of 
XIV  of  1882.  section  373  of  the  Code  of  Civil  Procedure. 

Extended  to  Orissa,  (Not.,  June  Tjth^  i^) 

Sub-MOtion  (1) : — The  2nd  March,  1^3,  is  the  date  on  -which  leave  to  intfx>duce 
tlM  Bill  to  aoMnd  die  reot  law  was  obtained. 


Reduction  of  rent. 

38.     (f)  Aa  occupaocy-raijat  holding  at  a  money  rent 
may    ins^ttrte  a  suit  for  the  reduction  of    his    rent   on    the 
23 
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following  grounds,  and,  except  as  hereinafter  provided  in  the 
case  of  a  diminution  of  the  area  of  the  holding,  not  otherwise 
(namely)  : — 

(a)  on  the  ground  that  the  soil  of  the  holding  has  without 
the  fault  of  the  raiyat  become  permanently  deteriorated  by  a 
deposit  of   sand  or  other   specific  cause,  sudden  or    gradual,  or 

(b)  on  the  ground  that  there  has  been  a  fall,  not  due  to  a 
temporary  cause,  in  the  average  local  prices  of  staple  food-crops 
during  the  currency  of  the  present  rent. 

(2)  In  any  suit  instituted  under  this  section,  the  Court  may 
direct  such  reduction  of  the  rent  as  it  thinks  fair  and  equitable. 

Extended  to  Orissa,  (Not.,  June  27th,  1892). 

The  raiyat  cannot  contract  himself  out  of  the  provisions  of  this  section  : — See  s, 

178  (3)  if)' 

ThO  old  Act: — The  corresponding  section  of  the  old  Act  was  thus  worded : 
*' Every  raiyat  having  a  right  of  occupancy  shall  be  entitled  to  claim  an  abatement 
of  the  rent  previously  paid  by  him,  if  the  area  of  the  land  has  been  diminished  by 
diluvion  or  otVierwise,  or  if  the  vahie  of  the  produce  or  the  productive  powers  of  the 
land  have  been  decreased  by  any  cause  beyond  the  power  of  the  raiyat,  or  if  the 
quantity  of  land  held  by  the  raiyat  has  been  proved  by  measurement  to  be  less  than  the 
quantity  for  which  rent  has  been  previously  paid  by  him. "—Section  19  of  Act  VIII 
of  1869  (B.  C.)    The  grounds  of  abatement  recognized  by  that  section  were  : 

15^. — Diminution  of  area  by  diluvion  or  otherwise. 

2nd. — A  decrease  in  the  value  of  the  produce  of  the  productive  powers  of  the  land 
arising  from  causes    beyond  the  raiyat's  control. 

Srd. — When  the  quantity  of  land  held  by  the  raiyat  has  been  ascertained  to  be 
less  than  the  quantity  for  which  rent  has  been  previously  paid. 

The  present  sectiort  takes  only  the  second  of  these  grounds,  and  puts  back  the 
other  grounds  in  s.  52. 

An  occupancy-raiyat  holding  at  a  money-rent:— A  suit  for  abatement  win 

not  lie  unless  the  plaintiff  admits  that  the. relation   of  landlord 

The,  person     gning     for  j    ^  *.         •  1  1  •  «      • 

abatement  of  rent  must  and  tenant  exists  t)etween  him  and  the  person  from  whom 
with  a  rUfht  of  occupancy.  the  abatement  is  sought  as  to  the  lands  in  respect  of  which 
it  is  sought.-— (Abhoy  Gobinda  v.  Kenny,  8  W.  R.,  518).  A 
raiyat  who  has  held  his.  land  for  a  few  months  and  has  paid  no  reift  at  all,  cannot  sue 
for  an  abatement  of  rent.— (Brajanath  r.  Unantram,  17  W.  R.,  449).  A  raiyat  not 
having  a  right  of  occupancy  is  not  entitled  to  claim  an  abatement  of  rent  under  this 
section.— (LallaSheebv.  Nubadeep  Chundra,  2  Hay.,   430;   Sheik   Mohim  v.   Sheik 


Digitized  by  LjOOQ IC 


SEC.  38.]  BENGAL   TENANCY   ACT.  1 79 

Raheemotulla,   2    Hay.,  433.)     Although    this  section  is  confined  to  occupancy- raiyats 

it  cannot   be  supposecl  that   Act   X   of  1 859  was  intended  to 

But  under  the  general  law      take  away  the  nVht  of  abatement  which   had  been   emoyed 
all  raiyats  can  claim  abate*       ,  „ 

ment.  by  all   tenants  before  the  passing  of  that    Act ;  and  it  is  a 

rule  founded  on  the  principles   of  natural   justice   and  equity 
that  if  a  landlord  lets  his  land  at  a  certain  rent  to  be  paid  during  the  period  of  occu- 
pation, and  the  land  is,  by  an  act  of  God  put  in  such  a    state  that  the  tenant  cannot 
enjoy,   the  tenant  is  entitled  to  an  abatement.     Therefore  every  tenant,  whether  with 
or  without  a  right  of  occupancy,  is  entitled  to  abatement  of  rent  for  land  washed  away, 
unless  precluded  by  the  terms  of  his  kabuliyat  from  claiming  that  abatement. — (Sheik 
Enyetulla  v.   Sheik  Elahee,  Sp.  W.  R.,  Act  X,  42.)     No  doubt  it  is  only  an  occupancy 
raiyat  who  is  authorised  by  the  Act  to  bring  a  suit  under    this  section,    but   the  prin- 
ciples  in   this  section  ought  clearly  to  be  taken  into  consideration  in  all  proceedings  for 
the  settlement  of  rent,  whatever  the  status  of  the  raiyats  : — Gouri  Pattra  v,  Reily,  I.L.R., 
20  Cal.,  579.     A  putnidar  or  any  other  lease-holder  can  claim  abatement  of  rent  under 
Act   X  of   1859 — Huro   Krishna  v.  Joikishen,    i  W.  R.,    299,  F.  B. ;  Prosonomoyi  v. 
Soondarkumari,  2  W.  R.,  Act  X,  30.)    This  section  applies  only  to  occupancy-raiyats, 
but  all  raiyats  and  under-tenants,  whether   they  have  a   right   of   occupancy   or  not, 
can   claim  an   abatement   of  rent  if  they  can  show  that  they  are  entitled  to  it  on  prin- 
ciples of  natural  justice  and  equity.     Section    23,    Act   X   of   1 859,   cl.  3,    conferred 
.  upon  Collectors  power  to  take  cognizance  of  "all  claims  to  abatement,"  whether 
preferred   by  occupancy-raiyats,   farmers   or  under-tenants,    and   a  Full  Bench  of  the 
High  Court  has  held  that  a  suit  for  remission  of  rent,  brought   by  a  putnidar  on   the 
ground   that   certain   portions  of    land   included   in    Yns'  putni    had    been    resumed 
as  chakran  by  Government,   would   lie  against   the  zemindar   under   Act  X  of  I859. 
"  It  is  clear,"  observed  the  Court,  "that  a  putnidar  can  be  sued  by  the  zemindar 
for  rent  under  the  fourth  clause*  of  section  23,  and  it  would  be  most  inconvenient  and 
unreasonable  and  indeed  would  be  at  variance  with   the  plain  meaning  of  the  words 
*  all  claims  to  abatement  of  rent '  in  the  third  clause,  to  hold  that  he  is  compelled  tp  go 
to  another  Court  to  claim  an  abatement  of  his  rent.    (Hurro  Kishen  v,  Joykishen,  i  W. 
R.,  299,  F.B.)    A  howladaror  mokuraridar  can  sue  for  abatement  of  rent  under  the  Rent 
"Law.  -  (Mohesh  Chunderiv.  Gungamoncy,  2  Hay.,  495;  KamalaCanta  r.  Pogose,  W.R., 
Act   X,  65.)     So  also  a  talukdar   is  entitled  to  abatement,   although    not  under   the 
provisions  of  this  section,   which  applies   only   to  occupancy   raiyats. — (Afsuroodeen 
V.  Musst.   Shuroshi    Bala,   2    Hay.,   664.)     But   it   is   doubtful   whether   a   talukdar, 
whose  tenure  existed   from  before  the  Permanent  Settlement,   can   claim   abatement 
on   the  ground  of  diluvion. — (Ram   Chunder  v,    Lucas,    16   W.  R.,  279.) 


*  Clause  4,  s.  33  Act  X  of  1859,  was  as  follows  :  "  All  suits  for  arrears  of  rent  due  on  account  of  land» 
whether  kherajee  or  lakAet^J  or  on  account  of  any  rights  of  pasturage,  forest  rights,  6sheries,  or  the 
like."  This  section  was  omitted  from  Act  VIII  of  1861,  B.  C. ;  but  under  s.  33,  all  suits  which  were  cognizable 
by  a  Collector  under  Act  X,  were  cognizable  by  the  CIVil  Court  under  Act  VI 11  of  1869,  B.  C. 
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It  is  perhaps  needless  to  observe,  that  zemindars  are  not  entitled  to  claim  an 
abatement  of  fent  from  Government  on  account  of  diluvion 

ciSm«nTio.X2Len^  or  any  other  cause,  as  the  power  of  altering  the  pubHc 
assessment  is  not  vested  by  the    Regulations    in  the  Civil 

Courts    of  Judicature,  but  is    reserved  exclusively  to  the  Executive  Government. 

Bhowanee  Persad  v.  Musst.  Karoona  Moyi,  2  Sel,  Rep.,  242,  and  S.D.R.,  1852,  p.  1094.). 

May  InstlttttO  a  Stdt : — The  old  section  was  differently  worcfed.    Under  th^ 

section  the  raiyat  might  either  sue  under  this  section  for  abate- 
Can    the   raiyat   claim  j  ^  .  «      .    * 

th€  bencAt  of  this  •<«tioo      merit  of  rent,  or  he  may,  when  sued  by  his  landlord  for 

when  sued  by  hit  landlord.  ^  .   .  .  .  ,  -r 

arrears  of  rent,  claim  an  abatement  by  way  of  set  oft  on 
account  of  remission  of  rent  to  which  he  is  entit!edT(Mohes  Chunder  r. 
Gunga  Man?,  2  Hay, ;  Afsuruddin  v,  Musst,  Shuroshi  Bala,  id.,  664 ;  Dindoyal 
V.  Thekroo  v.  Koonwar,  6  W.  R.,  Act  X,  24;  Gour  Kishore  v,  Bonomali, 
22  W.  R.,  117).  The  present  section  seems,  however,  to  giveonly  a-  right  of 
suit,  but  as  this  is  a  substantive  provision,  I  think  the  raiyat  has  a  right  which 
he  can  as  well  assert  in  a  suit  by  his  landlord.  The  raiyat  may  also  sue  for 
abatement  and  refund  of  excess  rents  passed  on  account  of  diluvated  lands. — 
(Barry  v.    Moulavi   Abdool  Ali,  Sp.  W.  R.,  Act  X,  64). 

On  tho  follo^mg  grounds  and  except,  &c,  not  otherwise :— Grounds  of 

abatement  are  restricted   to  this  section.     Fraud  on   the  part  of  a  lessor  does  not 

constitute  a  valid  ground  for  abatement.     Thus,   where  a  zemindar  gave  out  an 

^      .  estate  in  putni,   but  concealed  the  existence  of  an  interme- 

Frau4.  "^ 

.diat^  under-tenure,   the  Court  held  that  the  putnidar  was 

not  entitled  to    an  abatement  of  rent.     In  other  words,   that  though   the  plaintiff 

might  sue  to  be  relieved  of  his  contract,   he  could  not  sue  for  abatement  under  this 

section— (Shookur  AH  v.   Umola  Ahaly,  8   W.  R.,  504.)     In  1859,  G  entered  into 

negotiations  with   respect  to  the  purchase  of  a  certain  taluk  at  a  premium  of  Rs. 

42,411,  and  an  annual  rent  of  Rs.  48,070,  and  in  January   i860  he  signed  a  sale 

bond  which  obtained  an  enumeration  of  the  mouzahs   purchased,   the  actual   sale 

being  completed  on  th^  2nd    June  following.  Until  his  death  in    December   i86i>  he 

paid  the  stipulated  rent^  according  to  the  terms  of  the  deed.     Subsequently   his  widow 

brought  a  suit  for  abatement  of  the  rent  on  the  ground  that  her  husband  had  been 

misled  as  to  the  amount  of  rent  payable  by  the  under-tenants.  Held  (affirming  the  decision 

of  the  High  Court)  that  under  the  circumstances  the  suit  could  not  be  maintained— {5  C. 

L.  R.,  465  P.  C.)  The  only  exceptbn  allowed  is  on  account  of  diminution  of  area  which 

is  provided  by  s.  52.    Hence  reduction  could  not  be  claimed  op 

Is  the  tenant  restricted      the  ground  that  the  prevailincT  rate  is  lower.    (Babun    Mundle 

to  the  ifrounds  of  abatement  °  r  r>  ^ 

mentioned  in  this  section  ?  v.  Sheo  Kunwari,  21  W.  R.,  404).  "Sections  18  and  19 
of  the  old  Act,"  however,  it  has  been  held,  "  were  passed* 
for  the  benefit  of  the  raiyat  and  not  for  the  protection  of  the  zemindar.  Section  18 
says  that  no  raiyat  having  a  right  of  occupancy  shall  be  liable  to  an  enhancement 
of  rent,    except  upon    some  one  of  the    grounds  therein    specified,   but  section   19  is 
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differently  worded.  It  enacts  that  any  raiyat  having  a  right  of  occujfancy  »haU  be 
entitled  to  daim  an  abatement  of  rent  in  any  of  the  three  cases  mentioned  therein, 
but  it  does  not  say  that  he  shall  not  be  entitled  to  an  abatement  upon  any  other 
grounds.  Section  i8  was  to  protect  him  from  enhancement,  and  section  19  was 
intended  to  give  him  a  right  to  abatement  in  certain  cases,  but  not  to  protect  the 
zemindar  from  liability  to  make  abatement  in  any  other  case."  Thus,  where  the 
jumma  of  a  resumed  lakheraj  estate  had  been  reduced  by  Government  on  the 
condition  that  the  rents  of  the  raiyats  should  be  reduced  in  the  same  proportion, 
it  was  held  that  the  raiyats  were  entitled  to  the  benefit  of  the  stipulation  made  by 
Government  on  their  behalf  at  the  time  when  the  jumma  was  reduced.  It  was, 
however,  added  that  the  right  of  abatement  in  this  case  only  applied  to  the  case 
of  rents  of  which  the*  amounts  had  been  fixed  before  the  jumma  was  reduced  by 
Government,  and  not  to  rents  fixed  by  pottahs  or  kabuliyats  subsequently  entered 
into— (Sukhawatoollah  v.  Puthoo  Goldar,  i  Ind.  Jur.,  O.  S.,  7  ;  Goluk  Chundra  v. 
Parvati  Churun,  15  W.  R.,  168)  ;  such  remission  may  be  claimed  in  defence  in  a 
suit  for'  arrears  of  rent — (Baikunta  v.  Surendranath,  i  W.  R.,  84).  For  further 
comment  see  notes  under  sub-clause  (b)  of  (i)  section  52  of  the  Act. 

A  contemporaneous  oral  agreement  cannot  be  proved  under  s.  92  of  the   Evidence 

Act  to  shew  that  the  rent  is  less  than  what  was  stated  in  the 
S.  93,  Eyideitce  Act.  registered  kabultyat,  nor  is   the  tenant  entitled  to  give  oral 

evidence  of  the  subsequent  acts  and  conduct  of  the  parties  : — 
Radha  Raman  f.  Bhowani  Prosad,  6  C.  W.  N.,  61.  The  mere  acceptance  of  a 
reduced  rent,  though  it  may  amount  to  a  full  acquittance,  cannot  operate  as  a  binding 
contract  without  proof  of  the  agreement  forming  the  basis  of  thp  reduction  granted, 
and  such  an  acceptance  does  not  amount  to  such  an  agreement  or  release  of  a  portion 
of  the  rent  as  to  have  a  binding  effect.  (Per  GupU,  J-) ;  Ibid.  Although  oral 
evidence  is  not  admissible  for  the  purpose  of  contradicting  a  statement  made  in  a 
roistered  kabultyat  as  to  the  amount  of  rent,  yet  evidence  is  admissible  to  shew  that, 
as  between  the  landlord  and  the  tenant,  the  kihuliyai  was  never  intended  to  be 
acted  upon  or  enforced  or  that  there  was  a  waiver  of  some  of  its  terms. .  The 
evidence  that  since  the  execution  of  the  kabultyat  the  tenant  paid  rent  at  a  lower 
rate  than  that  stated  in  the  kabultyat,  is  admissible  to  siiew  that  the  intention  of 
the  parties  was  that  the  kabultyat  from  the  very  first  was  not  intended  to  be  acted 
upon  or  that  there  had  been  a  waiver  by  the  parties  : — Beni  Madhub  «.  Lalmoti, 
6  C.  W.  N.,  242. 

Permanently  deteriaratod  by  a  deposit  of  sand  &o:— "We  think,'' observed 

the  Chief  Justice  in  Sheik  Enyetullah  v.  Sheik  Elahi  Buksh,  (Sp.  W.  R.,  (Act  X), 
42  ;  2  Board's  Rep.,'  62),  "  upon  principles  of  natural  justice  and  equity,  that,  if  a 
landlord  jets  his  land  at  a  certain  rent,  to  be  paid  during  the  period  of  occupation,  and 
the  land  is,  by  the  act  of  God,  put  in  such  a  state  that  the  tenant  cannot  enjoy,  the 
tenant  is  entitled  to  an  abtement.  ♦  ♦  ♦  ♦.  With  regard  to  the  land  alleged  to  have  been 
covered  with  sand,  the  Judge  of  the  first  Court  will  have  to  enquire  if  that  portion 
was  covered  with  sand;   and  thereby  deteriorated  or  rendered  whoBy  useless,  by  the 
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act  of  God,  the  tenant  will  be  entitled  to  an  abatement,  provided  there  was  no  stipu- 
lation to  the  contrary  in  the  kabuliyat.  "  The  word  "  permanently  *'  should.be  liberally 
interpreted  and  ought  to  be  construed  with  reference  to  existing  conditions  ;  a  deterio- 
ration may  be  permanent  although  the  same  might  be  removed  by  application  of 
capital  and  skill : — Gouri  Pattra  r.   Reily,  I.  L.  R.,  20  Cal.  579. 

Without  fault  of  thO  raiyat  I — At  the  same  time  no  raiyat  can  claim  abatement 
unless  the  depreciation  in  the  value  of  the  land  has  resulted  from  causes  beyond  his 
control — (Munsoorali  v,  Harvey,  11  W.  R.,  291).  For  further  discussion  on  this  subject, 
the  reader  is  referred  to  notes  under  clause  (b)  of  section  52  of  the  Act. 

Price-lists, 

39  (1)  The  Collector  of  every  district 
fo^^Lps^.  ""^  '^^^^  shall  prepare,  monthly,  or  at  shorter  intervals, 
periodical  lists  of  the  market-prices  of  staple 
food -crops  grown  in  such  local  areas  as  the  Local  Government 
may  from  time  to  time  direct,  and  shall  submit  them  to  the 
Board  of  Revenue  for  approval  or  revision. 

(2)  The  Collector  may,  if  so  directed  by  the  Local 
Government,  prepare  for  any  local  area  like  price-lists  relating 
to  such  past  times  as  the  Local  Government  thinks  fit,  and 
shall  submit  the  list  so  prepared  to  the  Board  of  Revenue  for 
approval  or  revtsion. 

(3)  The  Collector  shall,  one  month  before  submitting  a 
a  price-list  to  the  Board  of  Revenue  under  this  secticn,  publish 
it  in  the  prescribed  manner  within  the  local  area  to  which  it 
relates ;  and  if  any  landlord  or  tenant  of  land  within  the  local 
area,  within  the  said  period  of  one  month,  presents  to  him  in 
writing  any  objection  to  the  list,  he  shall  submit  the  same  to 
the  Board  of  Revertue  with  the  list. 

(4)  The  price-list  shall,  when  approved  or  revised  by  the 
Board  of  Revenue,  be  published  in  the  official  Gazette ;  and  any 
manifest  error  in  any  such  list,  discovered  after  its  publication, 
may  be  corrected  by  the  Collector  with  the  sanction  of  the  Board 
of  Revenue. 

(5)  The  Local  Government  shall  cause  to  be  compiled  from 
the  periodical  lists  prepared  under  this  section  lists  of  the 
average  prices  prevailing  throughout  each  ye.ar,  and  shall  cause 
them  to  be  published  annually  m  the  official  Gazette. 
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(6)  In  any  proceedings  under  this  Chapter  for  an  enhance- 
ment or  reduction  of  the  rent  on  the  ground  of  a  rise  or  fall  in 
prices,  the  Court  shall  refer  to  the  list  published  under  this 
section,  and  shall  presume  that  the  prices  shown  in  the  lists 
prepared  for  any  year  subsequent  to  the  passing  of  this  Act  are 
correct,  ''  and  may  presume  that  the  prices  shown  in  the  lists 
prepared  for  any  yearprior  to  the  passing  of  this  Act  are  correct'' 
(Act  III  B.  C.  of  1898),  unless  and  until  it  is  proved. that 
they  are  incorrect. 

(7)  The  Local  Government,  subject  to  the  control  of  the 
Governor-General  in  Council,  shall  make  rules  for  determining 
what  are  to  be  deemed  staple  food-crops  in^any  local  area  and 
for  the  guidance  of  officers  preparing  price-lists  under  this 
section. 

These  provisions  have  been  framed  upon  the  principle  of  the  Tithe  Commutation 
Acts—Set  6  and  7  Will.  IV,  Cap.  71 ;  7  Will.  IV  and  i  Vict.,  Cap.  69  ;  2  and  3 
Vict.,  Cap.  15  ;  5  and  6  Vict.,  Cap.  54  ;  9  and  10  Vict.,  Cap.  75  ;  10  and  11  Vict., 
Cap.  164 ;  23  and  24  Vict.,  Cap.  93  ;  see  notes  und^r  s.  30,  s.  32,  gp-ound  {hi)  ante. 

For  rules  under  sub-section  (7),  see  Appendix. 

Commutation. 

40.  (i)  Where   an  occupancy-raiyat  pays  for    a  holding 

rent   in  kind,   or  on  the  estimated  value  of  a 

Commutation     of      portion   of   the  crop,   or  at  rates  varying  with 

rent  payable  m  kind.        f,  ^i       •  r  xl  j 

^  the   crop,  or  partly   m  one  of  those  ways  and 

partly  in   another,    either  the  raiyat   or  his  landlord  may  apply 
to  have  the  rent  commuted  to  a  money-rent. 

(2)  The  application  may  be  made  to  the;,  Collector  or  Sub- 
divisional  Officer,  or  to  an  officer  making  a  settlement  of  rents 
under  Chapter  X,  or  to  any  other  officer  specially  authorized 
in  this  behalf  by  the  Local  Government. 

(3)  On  the  receipt  of  the  application  the  officer  may  deter- 
mine the  sum  to  be  paid  as  monev-rent,  and  may  order  that 
the  raiyat  shall,  in  lieu  of  paying  his  rent  in  kind,  or  otherwise 
as  aforesaid,  pay  the  sum  so  determined. 

f4)  In  making  the  determination  the  officer  shall  hacve 
regard  to — 
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(a)  the  average  money-rent  payable  by  otcupancy-raiyats 
for  land  of  a  similar  description  and  with  similar 
advantages  in   the   vicinity; 

(A)  the  "average  value  of  the  rent  actually  received  by  the 
landlord  during  the  preceding  ten  years  or  during 
any  shorter  period  for  which  evidence  may  be 
available  ;and 

(c)  the  charges  incurred  by  the  landlord  in  respect  of 
irrigation  under  the  system  of  rent  in  kind,  and  the 
arrangements  made  on  commutation  for  continuing 
those  charges,         ^ 

(5)  The  order  shall  be  in  writing,  shall  state  the  grounds  on 
which  it  b  made,  and  the  time  from  which  it  is  to  take  effect,* 
and  shall  be  subject  to  appeal  in  like  manner  as  if  it  were  an 
order  made  in  any  ordinary  revenue  proceeding. 

(6)  If  the  application  is  opposed,  the  officer  shall  consider 
whether  under  all  the  circumstances  of  the  case  it  is  reasonable 
to  grant  it,  and  shall  grant  or  refuse  it  accordingly.  If  he 
refuses  it,  he  shall  record  in    writing  the  reasons  for  the  refusal. 

Extended  to  Orissa,  (NoU,  Oct.  17th,  1896}. 

Under  sec  178,  sub-section  (3),  d.  (g),  nething  in  any  contract  made  after 
tlie  passing  of  the  Act  cwn  talce  away  the  right  of  either  landlord  or  tenant  to  apply  for 
a  coumiutatian  of  rent  wider  this  section.  But  it  has  been  ruled  that  a  landlord  may 
demand  payment  of  rent  in  kind  in  aocordanoe'with  the  original  contract,  although  the 
tenant  has  paid  rent  in  money  for  some  years  (Sohabat  AH  v.  Abdul  Ali,  3  C.  W.N.,  151). 
Their  Locdships  (Ameer  AH  and  Pratt,  JJ.)f  tn  deKrering  judgment  said  as  follows  :— 
"  The  contract  between  the  parties  is  embodied  in  the  registered  hahuliyat  tmder  which 
the  defendants  hold  tiie  land,  and  if  that  contract  is  varied  or  put  aside,  it  might  not 
eventually  be  to  the  advantage  -of  the  defendants  themsdves,  and  if  that  is  the 
contract  under  which  the  tenure  is  held,  we  must  see  what  under  the  contract  the  rent 
was.  Now,  looldng  at  the  kabuliyaf,  it  is  perfecdy  clear  that  the  defendants  agreed 
to  pay  41  uris  of  dhan  as  the  rent  xA  thdr  hdding.  For  the  sake  of  convenience,  or  to 
mert  the  requirements  of  law,  Us.  10  was  put  down  as  the  -vafoe  of  that  dhan,  and  whe- 
ther from  indulgence,  or  for  any  other  rsason,  the  landlord  dtose  to  accept  Rs.  ro  for 
a  number  of  Jyears  as  representing  the  price  of  the  41  aris.  The  landlord  now 
diooses  to  insist  tqjon  the  enforcement  of  the  contract  tinder  which  the  defen- 
dants   hold  their  land,  and  we  do  not  think  we  should  be   justified,    merely  on  the 
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ground  that  the  16  years  the  defendants  have  been  paying  only  Rs.  xo,   in  supposing 
that  the  original  contract  has  been  altered  or  varied. 

The    Board    of    Revenue    have    issued    the    following    instruction    under  this 
section  : — 

The  Board  have  reason  to  believe  that  misconception  exists  among  some  offi- 
cers as  to  the  requirements  of  the  law  under  section  40  oi 
•tnSttens  Snd^\he"iS^iill'  ^^^  Bengal  Tenancy  Act,  and  that  this  has  led  to  the 
rejection  of  applications  for  commutation  of  rents  payable  in 
kind  on  insufficient  grounds,  and  the  consequent  discouragement  of  such  applicatons. 
They  desire,  therefore,  to  point  out  that,  subject  to  the  grounds  of  his  decision  being 
recorded,  and  to  an  appeal,  the  officer  dealing  with  an  application  under  the  section 
has  full  discretion  to  seek  for  such  evidence,  and  make  such  inquiry,  as  he  may  deem 
necessary  in  order  to  determine  the  money-rent  to  be  fixed.  If  the  tenants  are  unable 
to  produce  receipts  showing  the  quantity  of  produce  previously  received  by  the  landlord, 
or  its  cash -equivalent  and  they  will  seldom  possess  such  receipts— or  the  laodlords  file 
pipers  purporting  to  give  previous  outturns  and  divisions  of  the  crops  ^hich  the  tenants 
repudiate,  or  which  are  apparently  false,  the  applications  should  not  necessarily  be 
rejected,  but  the  officer  should  endeavour  to  arrive  at  a  fair  estimate  of  the  money-rent 
by  recording  and  duly  considering  such  oral  testimony  as  may  be  produced  by  the 
parties,  by  reference  to  other  sources  of  information,  such  as  the  cess  papers  of  the  estate, 
and,  if  necessary,  by  local  inquiry  conducted  in  person  or  through  some  other  competent 
officer.  Again,  in  determining  the  amount  of  the  money-rent,  the  officer  must  be  careful 
to  take  into  consideration,  not  one  only  but  all  the  matters  mentioned  in  sub-section 
(4),  save  (c)  whenever  it  has  no  application.  A  money-rent  fixed  on  the  basis  of  {a) 
only  would  ordinarily  be  too  low,  while  one  fixed  on  the  basis  of  {b)  only  would  ordi- 
narily be  excessive.  Apart  from  any  consideration  due  to  (c),  the  officer  is  required  to 
"  have  regard  "  to  both  (a)  and  (6),  and  to  fix  a  rent  which  will  be  fair  in  comparison 
with  both  the  average  cash  rent  of  the  neighbourhood  and  the  rent  in  kind  hitherto 
realized  for  the  land.  Unless  the  landlord  has  undertaken  to  maintain  means  of  irriga- 
tion, in  which  case  (c)  would  apply,  it  must  be  borne  in  mind  that,  as  the  rent  ceases 
to  vary  with  the  outturn  and  becomes  fixed,  the  risk  of  the  seasons  falls  on  the  tenant 
alone,  and  the  rent  should  therefore  be  such  as,  taking  the  Reasons  (good  and  bad) 
one  with  another,  he  will  be  capable  of  meeting  and  may  therefore  be  reasonably 
imposed  on  him. 

The  Board  of  Revenue  have  ordered  that,  when  an  application  for  commutation 
of  rent  payable  in  kind  is  opposed  on  the  ground  that  the  rent  is  not  in  fact  payable  in 
kind,  it  is  the  duty  of  the  officer  to  whom  the  application  is  made  to  enquire  in- 
to the  question,  and  if  he  finds  it  in  the  affirmative  he  is  bound  to  proceed  to  deal  with 
the  application. — ^Board's  Letter  No.  662  A,  30th  June,  1888  to  Government  of  Bengal. 

Stlb-6eotion  (4) : — "  We  have  in  s.  40  included  among  the  matters  to  be  taken 
into  consideration  by  an  officer  commuting  rent,  the  charges  incurred  by  the  landlord 
in  respect  of  irrigation  under  the  system  of  rent-in-kind  and  the  arrangements  made 
on  commutation  for  continuing  those  charges."    (S,  C.  B.  III). 

24 
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"  Tithes  were  formerly  p£ud  in  kind,  i.  e,,  the  person  entitled  to  tne  tithe  received 
a  tenth  of  the  crop.  This  system  was  found  to  be  vexatious  in  the  extreme,  and 
productive  of  disputes  and  litigation,  just  as  the  system  now  in  force  in  parts  of  Behar 
produces  constant  irritation  and  oppression.  It  was  finally  decided  to  be  a  source 
of  so  much  bitterness  and  want  of  charity,  that  the  following  rules  were  laid  down 
for  the  conversion  of  tithes  into  a  money- payment :  (i)  find  the  gross  average -money - 
vkhie  of  the  tithe  of  a  parish  or  district  for  seven  years  ending  on  Christmasday  of 
1835;  (2)  apportion  the  amount  of  that  value  upon  the  lands  of  the  several  tithe- 
payers  ;  (3)  ascertain  how  much  com  coiild  be  purchased  with  such  amount^  one-third 
of  it  to  be  laid  out  in  wheat,  one-third  in  barley,  one-third  in  oats,  at  the  average  price 
of  corn  for  the  seven  years  preceding  1835  ;  (4)  in  every  future  year  make  payable 
the  price  of  the  same  quantity  of  wheat,  barley  and  oats  at  their  average  prices  founded 
on  a  like  calculation  of  the  official  returns  for  the  seven  years  ending  at  each  preceding 
Christmas."— Field's  Digest. 

In  a  set  of  unreported  cases  (Musst.  Fasihun  v,  Dursan  Singh)  of  Patna  which 
were  analogous,  the  High  Court  has  held  that  where  the  rent-in-kind  was  changed 
into  a  money-rent  and  the  occupancy-raiyats  paid  that  money-rent  for  some  years,, 
but  it  did  not  transpire  that  the  landlords  abandoned  their  rent-in-kind  altogether, 
they  may  sue  again  to  revert  to  the  old  bhaoli  rent.  As  we  have  observed  under  s. 
30,  this  principle,  which  even  is  a  very  questionable  one,  will  not  hold  good  under 
the  present  law. — (See  Yakoob  Hossein  v,  Shaik  Chowdry  Wahid  Ali,  4  W.  R.,  Act 
X,  23,  per  Trevor,  J.;  and  also  Thakoor  Persad  v.  Nawab  Syad,  8  W.  R.,  170.) 
In  these  cases  it  has  been  held  that  a  conversion  of  rent-in-kind  into  money-rent  was 
feasible  under  s.  18  of  Act  YIIl  of  1869  (B.C.)  and  that  the  bhaoli  mode  of  payment 
was  a  retrograde  system. 

Sub-SOOtion  (6)  : — The  provisions  of  cL  5  are  imperative  and  should  be 
strictly  complied  with  before  an  order  under  this  section  can  have  any  effect.  The 
object  of  requiring  the  time  from  which  the  order  is  to  take  effect  to  be  stated  is 
to  enable  the  parties  distinctly  to  know  from  what  date  the  new  arrangement  is  to 
come  into  operation.  In  the  absence  of  any  date  being  fixed  in  the  order,  the  order 
must  be  taken  to  be  practically  inoperative,  or  at  any  rate,  to  remain  in  suspense 
until  it  is  amended  by  thtf  specification  of  the  time  of  its  operation.  The  omission  to 
specify  the  time  may  be  inadvertent  but  it  is  the  business  of  the  parties  in  order  to 
avail  themselves  of  the  effect  of  the  order,  to  have  the  time  specified  :— Chowdhry 
Paghunath    v,    Dadha,  I.  L.  R.,  18    Cal.,    469. 

An  appeal  lies  under  sub-section   (5)  against  an  order   determining  the  amount 

of  money- rent    under   sub-section  (3).    The  appeal  is  from 

th??SSon""^*'  ^^^  ^^^^  ^^  ^  Sub-divisional  officer  to  the  Collector,  from  the 

Collector  to  the  Commis^oner,  and  from  the  Commissioner  to 

the  Board  of  Revenue,  as  in    other    revenue    proceedings  ;  and  an  order    passed  on 

appeal    under   sub-section   (5)  by  the  Revenue   Authorities  has  been  held  to  be  final 

and  no  suit  lies  in  the  civil    court,   by  which  its  propriety  can  be  questioned.-" 

Lala  Saligram  v,  Mohunt    Ramgir,  3  C.  W.  N.,  313.    The  period  of  limitdtion  for 
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an  appeal  to  the  Commissioner   from  an  order  of  the  Collector  under  this  section  is 
30  days— see  Sched.  Ill,  Art.  5,  post. 

The  Board  of  Revenue  have  declared  that  there  is  no  appeal  to  the  Revenue 
Authorities  from  an  order  refusing  an  application  .  under  sub- 
undcTBuS^onT^).'^^"'  section  (6).  Sub-section  (5),  it  was  said,  clearly  and  specifi- 
cally gives  a  right  of  appeal  against  an  order  of  commutation 
under  that  sub-section,  while  sub-section  (6)  does  nothing  of  the  kind.  If  the 
legislature  had  intended  to  give  an  appeal  in  the  latter  case,  there  would  have  been 
a  definite  provision  with  that  object. — Board's  Memo.  706  A,  30th  July,  1895.  The 
Commissioner  has,  however,  the  same  general  powers  of  control  in  such  cases  as  he 
has  in  other  matters^  not  distinctly  judicial. — (see  Chapter  I,  Rule  2  of  the  Govt. 
Rules,  Appendix.) 

For  enquiries  under  this  section.  Revenue  officers  are  to  receive  travelling 
allowance  in  the  ordinary  way  from  the  Government  and  the  applicants  are  to  pay 
costs  of  amins  required. — Board's  letter  895  A,  3rd  Novr.,  1902,  to  Government  ; 
Government  order  No.  4125,  26th  Novr.  1902  to  the  Board. 


Digitized  by  LjOOQ IC 


1 88  BENGAL  TENANCY  ACT.  [chap.  ▼!• 

CHAPTER  VI. 

Non-Occupancy-Raiyats. 

Application  of  Chapter.  41.     This  Chapter  shall  apply  to  raiyats 

not  having  a  right  of  occupancy,  who  are  in 
this  Act  referred  to  as  non-occupancy-raiyats. 

"  Under  the    law  as  it  stood  before  the   Bengal  Tenancy    Act    was    passed, 
non-occupancy  raiyats  not  holding    untier  any    express  en- 

Under  old  law  a  non-occu-  .  ai.j^  ^^mi  *.  *r-« 

pancy  raiyat  is  tenant-at-  gagements  were  treated  as  tenants-at-will  or  as  tenants  from 
^   '  year  to  year."  Per  Baneqee,  J.,   in   Karim   Chowkidar  v. 

Sunder  Bewa,   i    C.  W.  N.,  89  ;  I.  L.  R.,  24  Cal.,  207. 

Ordinarily  a  non -occupancy  holding  is  not  heritable — Karim  Chowkidar  v.  Sunder 

NoHHKCupancy  holding  ®^^^'  ^'  ^'  ^''  ^^  ^^-  ^07  ;  I  C.  W.  N.,  89.  But  by  custom 
ordinarily  not  heriubie.  or  local  usage  it  may  be  transferred  (see  section  183,^05/) 

or  bequeathed  :  in  other  words,  it  may  be  dealt  with  either  inter  vivos  or  by 
a  testamentary  disposition  ;  and  nothing   in  a  contract  made  after  the  pas^ng  of  the 

Rights  possessed  by  a      Act  Can  take  away  the  rijrht  of  the  tenant   to  transfer    or 

Don-occupancy<raiyat  under  ^ 

custom  or  local  usHffe  can-  bequeath  the  holdine:  in  accordance  with  local  usage  [see 
net  be  taken  away  by  con-  ^  ^  ^  ®     .    , 

tract.  section  178   (3),  clause  (d),  post}.    Similarly,   he  can  sub-let 

hb  holding  (section  85,  post)  and  his  right  to  do  so  cannot  be  taken  away  by  any 

contract  made  after  the  passing  of  the  Act  [section  178  (3),  clause  (e)tPost'], 

Section   116,  ^(75/,  excludes  certain  kinds  of  land  from  the  purview  of  Chapter 

VI.    The  provisions  of  the  chapter,  therefore,  do  not  apply  to  the  private  lands  of 

Land  excluded  from  a  proprietor  known  as  girat,  nij  jote^  &c.,  held  "under  a 
operation  of  Chapter  VI.  .  r  .  r  j  1  t  .  n 

lease  for  a  term  of  years  or  under  a  lease  from  year  to  year ; 

but  the  qualification,  viV.,  when  they  are  held  "for  a  term  of  years  or •  from  year 
to  year"  must  be  carefully  borne  in  mind.  Under  section  180  (2),  postj  the  provi- 
sions of  Chapter  VI  do  not  apply  to  lands  held  under  the  utbandi  system.  "No 
doubt  it  is  only  an  occupancy -raiyat  who  is  authorized  by  the  Act  to  bring  a  suit 
under  section  38,  but  the  principles  laid  down  in  that  section  ought  to  be  taken  into 
consideration  in  all  proceedings  for  the  settlement  of  rent,  whatever  the  status  of 
the  raiyat."— Gouri   Patra  v,  Reily,    I,  L.  R.,  20  Cal.,  586. 

Tenants  let  into  land  by  persons  having  no  title  therein,  if  bond  fide  cultivators 
Nonoccurancy   raiyats      ^"^  "*^'  themselves  tortfeasors,   acquire  a  right  of  remain- 
under  trespafcsers.  ing  on   the  land  subject  to  payment  of  rent,   and  cannot  be 

ousted  from  their  holding  except  in  accordance  with  the  provisions  of  the  Act  :— 
Nfohim  Chundar  v.  Huzari,  I.L.R.,  17  Cal.,  45  ;  Binode  Lai  f.  Kalu  I.  L.  R.,  20  Cal., 
708,  F.  B.  Unless  the  land  comes  within  the  purview  of  section  107  of  the 
Transfer    of   Property     Act   (Act   IV   of   1882 ):— Lai  Sheo   Charan   r.     Purbhu 
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Doyal   I   C.  W.  N.,   142.    >^Tiere  certain  co-sharer  landlords,  claiming  an  exclusive 
Tenant  let  into  the  land       '*^^®  ^  Certain  land,  settled  the  same  with  a  tenant,  in  a 
by  co-»harer  landlords.  suit  for  rent  brought  by  the  other  proprietors,  it  was  held 

that  the  tenant  could  not  be  treated  as  a  trespasser,  and  that  the  plaintiffs  were 
entitled  to  claim  rent  from  him  for  use  and  occupation  : — Azim  v.  Ram  Lai,  L  L.  R., 
25  Cal.,   324, 

But  when  a  tenant  encroaches  upon  the  land  of  his  landlord,  he  does  not,  by 
Tenant  encroaching  opon      such  encroachment,   acquire  the  status  of  a  tenant  in  respect 
of  the  land  encroached  upon  against  the  will  of  the  land- 
lord.—Prahlad  V.  Kedar  Nath,  L  L.  R.,  25  Cal.,  302. 

42.     When   a    non-occupancy-raiyat   is   admitted  to  the 
Initial  rent  of  non-      Occupation  of  land,  he  shall  become  liable   to 
occupancy-raiyat.        p^^y  g^^h  rent  as  may   be  agreed  on   between 
himself  and  his  landlord  at  the  time  of  his  admission. 

43.  The     rent   of  a  non-occupancy- 
Condiiions  of  en-      raiyat     shall  not   be     enhanced    except     by 

hancement  of    rent.  -^.   ,j  .1  ij 

registered   agreement   or  by  agreement  under 
section  46 : 

Provided  that  nothing  in  this  section  shall  prevent  a  land- 
lord from  recovering  rent  at  the  rate  at  which  it  has  been  ac- 
tually paid  for  a  continuous  period  of  not  less  than  three  years 
immediately  preceding  the  period  for  which  the  rent  is  claimed. 

Extended  to  Orissa,  (Not.,  Sepr.  xoth,  1891). 

44.  A     non-occupancy-raiyat     shall, 
Grounds   on  which     subject  to  the  provisions  of  this  Act,  be  liable 

may  bT^ecreX"^^*^^  •    to   ejectment   on  one  or  more  of  the  following 
grounds,  and  not  otherwise,  (namely) : — 
{a)  on  the  ground  that  he  has  failed  to  pay  an  arrear  of  rent; 

{b)  on  the  ground  that  he  has  used  the  land  in  a  manner 
which  renders  it  unfit  for  the  purposes  of  the  tenancy, 
or  that  he  has  broken  a  condition  consistent  with  this 
Act  and  on  breach  of  which  he  is,  under  the  terms  of 
a  contract  between  himself  and  his  landlord,  liable 
to  be  ejected  ; 

{c)  where  he  has  been  admitted  to  occupation  of  the  land 
under  a  registered  lease,  on  the  ground  that  the  term 
of  the  lease  has  expired  : 
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{d)  on  the  ground  that  he  has  refused  to  agree  to  pay  a  fair 
and  equitable  rent  determined  under  section  46,  or 
that  the  term  for  which  he  is  entitled  to  hold  at  such 
a  rent  has  expired. 

Extended  to  Orissa,  (Not.,  Sepr.  loth,  1891). 

This  section  is  subject  to  the  provisions  of  s.  89,  post.  Mere  non-pay- 
ment of  rent  does  not  determine  the  tenancy ;  see  p.  8,  ante,  and  a  non-occupancy- 
raiyat  cannot  be  ejected  except  in  execution  of  a  decree  (s.  89),  and  under  the  provi- 
sion of  s.  66,  he  can  always  save  himself  from  ejectment,  even  after  the  decree,  by 
paying  the  amount  of  the  decree  with  costs  within  15  daysjn  period  of  grace. 
A  non-occupancy- raiyat  is  liable  to  ejectment  either  (i)  for  default  of  rent  (cL  a), 
or  (2)  for  breach  of  condition  of  the  tenancy  (cl  h).  or  (3)  on  the  expiration  of  the  term 
of  a  registered  lease,  (cl.  c),  or  (4)  on  his  refusal  to  pay  a  fair  and  equitable  enhanced 
rent  determined  under  s.  46  (cl.  d)^  or  (5)  on  the  expiration  of  the  term  for  which  the 
rate  settled  under  s.  46  holds  good.  When  the  tenant  is  not  admitted  under  a  regis- 
tered lease,  i .*.,  when  he  settles  verbally  or  under  an  unregistered  deed,  this  section 
provides  for  no  rule  of  eviction,  and  the  words  **noi  otherwise*'  read  with  cl.  (c)  of  sub-s. 
(i)  of  s.  178  seem  to  imply  that  in  these  hypothetical  cases  no  eviction  will  take  place. 
The  first  of  these  grounds  is  limited  by  s.  66,  third  by  s.  43,  and  the  fourth  and  fifth  by 
s.  46.  It  should  be  observed,  however,  that  the  last  clause  of  sub-cl.  (rf)  admits  of 
a  wider  meaning.  Clause  (A)  of  section  44  must  be  read  in  conjunction  with  section 
155,  sub-section  (i),  post,  which  prescribes  the  procedure  for  the  institution  of  a 
suit  for  the  ejectment  of  a  tenant  on  the  ground  that  he  has  broken  a  condition 
on  breach  of  which  he  is,  under  the  terms  of  his  contract  with  the  landlord,  liable  to 
ejectment.    Clause  (d)  must  be  read  with  s.  46  (7)  and  (8)  post. 

ClatLSe  (b)  : — I"  *  c^^se  arising  in  a  district  where  Act  X  of  185Q  was  in 
force,  it  was  found  that  the  tenant  defendant  had  been  in  occupation  of  the 
land  since  1876,  and  had  consequently  acquired  rights  of  occupancy.  One  of  the 
conditions  of  his  lease  was  that,  in  the  beginning  of  the  Bengalfyear  1286,  he  was  to 
take  an  Amin  from  the  landlord's  serishta  and  get  the  lands  measured  and  a 
jamabandi  of  the  naiakadi  lands  made;  he  failed  to  apply  for  an  Amin  in  1286  ,*  it 
was  held  that  there  was  a  breach  of  contract  and  the  zemindar  was  entitled  to  khas 
possession. — Nobin   Manjhi  v.    Raj  Kumar  Gourilal  Sing,  6  C.  W.  N.,  199. 

ClftSnO  fo)l — For  "  admitted  to  occupation  "  see  s.  47.  Clause  (c)  pro- 
vides for  the  ejectment  of  a  raiyat  admitted  to  occupation  under  a  r^stered 
lease,  on  the  ground  that  the  period  for  which  the  tenancy  was  created  has 
expired.  This  is  controlled  by  the  provisions  of  the  following  section,  which 
require,  as  a  condition  precedent  to  the  institution  of  a  suit,  the  service  of  notice  "not 
less  than  six  months  before  the  expiration  of  the  term/'  The  section  does  not,  however, 
provide  for  any  rule  of  eviction  in  the  case  of  tenants  admitted  into  occupation  under 
verbal  agreement  or  unregistered  lease.  A  non -occupancy  ratyat  acknitted  to  the  occupa- 
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tion  of  land  on  a  verbal  leafe,  or  one  who  is  altowed  to  hold  on  for  six  months  after 
the  expiry  of  ths  term  of  a  refjistercd  one,(see  sec.  45),  therefore,  cannot  be  ejected  so 
long  as  he  pa}^  the  rent,  does  not  misuse  the  land,  or  break  4iis  contract  or  refuse  to 
pay  such  an  enhanced  rent  as  a  Court  may  consider  fair  and  equitable.  In  a  case  in 
which  it  was  sought  to  eject  a  tenant  from  certain  homestead  land,  held  as  part  of  a 
raiyati  holding,  under  a  lease  which  contained  a  stipulation  that  the  tenant  would  quit 
whenever  the  landlord  called  upon  him  to  do  so,  it  was  ruled  Chat  sec,  44,  d.  (c),  only 
applied  when  a  lease  is  granted  for  a  fixed  term,  and  that  under  sec.  178,  sub-sec. 
i»  cl.  {c),  the  stipulation  in  the  lease  could  not  be  enforced  (Nando  Kumar  Guha  0. 
Kali  Kumudiri  Haji,  3  C.  W*  N.,  xlvii). 

Sisclaini^. — See  pp.  142  to  145  ante.  In  earlier  cases  decided  under  the  old 
law,  the  disclatmer  or  *  denial  by  the  tenant  of  the  landlord's  title  did  not  work  a  for- 
feiture of  the  tenancy,  but  later  decisions  expressed  a  different  view  and  held  that  such 
a  denial  furnished  a  ground  for  ejectment.  Since  the  passing  of  the  present  Act,  in 
any  case  to  which  it  applies  there  cannot  be  any  eviction  on  the  ground  of  forfeiture 
incurred  by  denying  the  title  of  the  landlord,  that  being  a  ground  not  enumerated  in 
the  Act  and  therefore  expressly  excluded  by  section  lyS^  post. — Chandra  Mohun  t?. 
Bisseswar,  1  C.W.N.,  158.  But  where  the  denial  took  place  before  the  Act  came  into 
operatioa,  the  forfeiture  being  complete  before  the  passing  of  the  Act,  it  was  held 
that  the  case  was  not  to  be  affected  by  section  178,  and  was  governed  by  the  old  law. 
Even  ii^cases  governed  by  the  old  law  a  denial  must  be  explicit,  and  not  in  the 
suit  itself,  to  work  a  forfeiture.  An  assertion  or  denial  of  a  right  in  a  written 
statement  does  not  give  rise  to  a  cause  of  action,  which  must  be  antecedent  to  any 
allegation  made  in  the  pleadings. — Madan  Mohan  r.  Rajab  Ali,  I.L.R.,  28  Cat., 
223.  In  Nizamuddin  w,  Mumtazuddin,  I.  L.  R.,  28  Cal.,  135  it  has  been 
held  that,  although  in  a  district  where  the  relations  of  landlord  and  tenant 
were  r^ulated  by  the  provisions  of  Bengal  Act  VIII  of  1869  a  tenant  denying 
his  landlord's  -  title  forfeited  his  tenancy,  3ret  a  penal  provision  of  this  character 
could  only  be  enforced  upon  an  express  denial  ;  such  a  denial  must  not  be 
inferential  or  proceed  upon  an  m  post  facto  circumstance.  A  denial  in  the 
written  statement  would  not  operate  as  a  forfeiture.  The  same  principle  applies  to 
adenial  by  an  under-raiyat.— -Dhorav.  Ramjeeban,  I.  L.  R.,  «o  Cal.,  loi.  Where, 
however,  the  land  is  found  to  belong  'to  the  plaintiffs  and  the  defendants 
persist  in  denying  theu*  title  as  well  as  their  right  to  recover  rent,  through  three 
successive  suits,  the  position  is  different. --Nil  Madhub  v.  Anantranv,  2  C.  W.  N., 
755 ;  Faiz  Dhali  v.  Aftabuddin,  6  C.  W.  N.,  575. 

Transfer  of  non-OOOUpanOJ  holding:— a  transfer  by  the  raiyat  of  the  whole 
or  part  of  a  holding  does  not  cause  forfeiture  of  the  tenancy  or  entitle  the  landlord  tt) 
eject  the  raiyat,  sok>ng  as  he  does  not  disclaim  his  interest  in  the  holding  and  continues- 
topaytherentforit.—KabilSardarv.  Chandra  NathNs^  Ghowdhri  [1892],  I.  L.  R., 
20  Cal.,  590  ;  Bansi  Das  v.  Jagdip  Nandn  Chowdhuri  [1896],  I.  L.  R.,  24  Cal.,  152; 
Shaikh  Gozaffur  Hossain  v,  Dabbish*  [1896],!  C.  W.  N.,  162;  Chandra  Mohun 
Mukhopadhya  V.  Bissesswar  Chatterji   ri392-],    i  C.  W.  N.,  158. 
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Nor  does  the  transfer  by  an  occupancy  raiyat  of  a  part  of  his  holding  give  any 
right  to  the  landlord  to  recover  by  ejecting  the  transferee,  in  the  absence  of 
evidence  to  show  that  hy  custom  such  transfer  is  allowed  so  as  to  sever  the  holding 
into  two  parts. — Durga  Parsad  v,  Dahla  Ghaze,  i  C.  W.  N.,  i6o.  But  when 
a  tenant  transfers  his  non- transferable  holding,  abandons  possession,  and  ceases 
to  pay  rent  for  it,  or  when  he  transfers  the  holding  and  accepts  a  new  tenancy 
from  the  transferee,  ceasing  himself  to  pay  rent  for  the  transferred  holding,  the  land- 
lord is  entitled  to  eject  the  transferee. — Robert  Wilson  v,  Radha  Dulari,  2  C.W.N. ,  63; 
Kali  Nath  Chakravarti  v.  Upendra  Chandra  Chowdhuri  [1896],  I.  L.  R.,  24 
Cal.,  212 ;  I  C.  W.  N.,  163 ;  see  also  Narendra  Narain  Ray  Chowdhury  v. 
Ishan  Chunder  Sen  [1874],  14  B.  L.  R.,  274;S.  C,  22  W.  R.,  22.  In  Pahdab 
Nath  V.  Durga  Churan,  2  C.  W.  N.  civ,  note,  it  was  held  that  alandlord  cannot  eject 
a  tenant  who  has  transferred  a  par^of  his  holding,  remaining  in  possession  of  the  5ther 
part.  But  some  doubt  was  thrown  on  the  correctness  of  this  view  in  the  case  of  Maharaja 
Kishen  Pertab  Sah  Bahadur  r.  Tripe  ;  a  C.  W.  N.,  civ.  and  the  question  whether 
the  transfer  of  a  portion  of  the  holding  worked  a  forfeiture,  so  far  as  that  portion 
was  concerned,  was  referred  to  a  Full  Bench.  The  Full  Bench,  however,  finding  that 
there  was  no  evidence  on  the  record  to  prove  that  the  tenant  had  refused  to  pay 
rent  for  the  portion  sold  by  him,  did  not  consider  it  necessary  to  answer  the  question 
referred. — Ibid, 

Ameliorating  waste  causes   no  forfeiture :— The  commision^of  an  act 

of  what  is  called  "ameliorating  waste"  will  not  give  the  landlord  the  right 
of  ejecting  the  tenant,  where  a  tenant  has  taken  lease  of  an  old  settled  up 
tank  from  a  co-sharer  landlord  and  re-excavated  it,  without  the  consent  of  the 
other  landlords,  they  would  have  no  right  of  -ejectment.  They  would  only  be 
entitled  to  their  share  of  rent. — Modan  Mohun  r.  Rajab  Ali,  I.  L.  R.,  28  Cal., 
223. 

Limitation  *— A  suit  is  to  eject  a  tenant  on  the  ground  that  he  •  has  used  the 
land  comprised  in  his  holding  in  a  manner  which  rendered  it  unfit  for  the  purposes 
of  the  tenancy  is  governed  by  Act  32  of  Sch.  II,  of  the  Limitation  Act: — Soman 
Gope  V  Raghubir,  i  C.  W.  N.,  223  ;  I.  L.  R.,  24  Cal.,  160  ;  Sharoop  Das  Mandal  v. 
Jogessur  Roy,  I.L.R.,  26wCal.,  565.  A  suit  under  the  latter  part  of  cl.  {b)  is  governed 
by  one    year's   limitation  ;   see  Sch.  Ill,  art  i. 

Court-fee. — in  a  suit  to  eject  a  defendant  as  being  a  tenant -at-will  the  Court- 
fee  upon  the  plaint  or  memorandum  of  appeal  is  8  annas,  under  Sch.  II,  cl.  5  of 
Act  VII,  1870.  Cl.  XI  (^)ofs.  7  of  that  Act  applies  only  to  suits  brought  by  a 
tenant  to  dispute  the  validity  of  his  landlord's  notice  to  quit. — (Bibi  Nurjahan  v. 
Morfan  Mundle,  11  C.  L.  R.,  91.)  "It  is  clear,"  says  Garth,  C. J.,  "that  clause  XI 
(d)  of  section  7  does  not  apply.  I  agree  with  the  Deputy  Registrar  that  this  clause 
applies  only  to  suits  brought  by  a  tenant  to  dispute  the  validity  of  his  landlord's 
notice  to  quit.  There  is  more  reason  in  the  argument  that  the  suit  is  brought 
to  recover  possession  of  land  under  clause  IV  of  section  7.  But  it  hardly  comes 
within  the  true  meaning  of  that  clause  ;  because  th^la  n  dlord  is  already  in  possession 
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in  one  sense  through  his  tenant,  the  defendant,  and  the  object  X)f  the  suit  is  merely 
to  put  an  end  to  that  tenant's  interest.  The  value  of  the  suit  would  therefore  be 
the  difference  between  the  value  of  the  landlord's  interest,  whilst  the  tenancy  continues, 
and  its  Vcdue,  when  the  tenant's  interest  has  been  terminated.  It  would  be  certainly 
very  difficult  to  estimate  the  value  of  that  difference,  and  if  it  were  necessary  to  do 
so,  I  would  say  that  Rs.  10  would  be  the  proper  stamp  fee.  But  it  seems  to  me . 
that  cl.  (5)  of  Sch.  II  solves  the  difficulty.  The  plaintiff's  real  object  seems  to 
^>e  to  defeat  the  defendant's  claim  to  the  land  as  an  occupancy-raiyat,  and  if  so,  the 
suit  is  brought  to  contest  a  right  of  occupancy.  The  proper  stamp  fee  will  therefore 
be  8  annas."  It  has  been  judicially  determined  by  a  Full  Bench  of  th'e  High  Court 
(Sutherland's  Full  Bench  Cases)  that  such  an  application,  as  is  made  under  s. 
25  of  Act  X  of  1859  for'  the  assistance  in  ejecting  a  raiyat,  is  not  a  suit.  The 
Revenue  Ccurts  should  therefore  receive  such  applications  upon  a  stamp  of  S 
annas.— (Peary   Mohun  v,  Kena  Bewa,    i  x  W.  W.,  90.) 

45-    A  suit  for  ejectment  on  the  ground  of  the  expiration 
of  the  term  of  a   lease  shall  not  be  instituted 
on^'^ound^fel^ra^^^   against  a  non-occupancy  raiyat  unless  notice ' 
^^  '®^®'  to   quit  has   been   served   on  the  raiyat  not 

less  than  six  months  before  the  expiration  of  the  term,  and  shall^ 
not  be  instituted  after  six  months  from  the  expiration  of  the  term,. 

Read  this  section  with  s.  44  els.  (c)  and  (d). 

The  application  of  this  section  does  not  seem  to  be  limited  to  cl.  (c)  of  s.  44.  Here 
the  word  used  is  'lease,'  and  the  section  does  not  speak  of  'registered  or  un- 
registered lease.'  The  object  of  the  provisions  is  that  a  tenant  of  a  fixed  terra 
should  know  six  months  before  that  his  landlord  will  not  suffer  him  to  continue 
his  holding,  while  if  the  landlord  suffers  him  to  continue  more  than  six  months 
after  the  expiration  of  the  lease,  the  presumption  is  that  he  .  has  no  intention  or  has 
abandoned  his  intention  to  terminate  the  tenancy,  and  that^notwithstanding  a  notice 
to  quit  has  been  served  six  months  before  the  expiry  of  the  lease.  Hence  if  a  notice 
to  quit  has  been  served  six  months  before  the  expiry  of  the  lease,  but  the  suit  is 
instituted  more  than  six  months  after  the  expiry,  the  notice  goes  for  nothing. 

The  status  of  a  tenant  after  the  ezpiry  of  liis  lease :— The  suit  in  ejectment 

only  is  not  to  be  instituted  unless  a  notice  is  served,  but  after  the  expiry  of  the  lease, 
and  before  the  notice  is  served,  in  what  light  is  the  tenant  holding  on  to  be  looked  at.? 
Is  he  to  be  treated  as  a  trespasser  or  as  a  tenant  ?  What  is  his  status  ?  Section  1 16  of 
the  Transfer  of  Property  Act  solves  this  question.  See  s.  51  post*  It  has  been  held  that 
a  tenant  who  Holds  over  after  the  expiration  of  lease  does  so  on  the  same  rent  and  terms 
as  before.— (Sheik  Pnyutullah  r.  Sheik  Elahie  Buksh,  Sp.   W.  R.,  Act  X,  42 ;  2  R.  J. 
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P.  J.,  204;  Tarachunder  v.  Amir  Mundal,  22  W.  R.,  394;  Sreemuty  Altab  v.  Joogut 
Mundal,  25  W.  R.,  234.^ 

Wheri  an  agricultural  tenant  holds  over  after  the  expiration  of  his  lease  his 
tenancy  is  renewed  from  year  to  year.  And  the  tenant  continues  upon  his  holding  on 
the  same  stipulations  as  in  the  original  lease,  subject  to  the  condition  that  they  are 
consistent  with  the  Act.  The  mere  fact,  therefore,  that  the  lease  has  expired  and 
the  tenant  is  holding  without  the  express  consent  of  the  landlord,  is  not  suflficient 
to  constitute  him  as  a  trespasser,  nor  can  he  be  ejected  without  a  sufficient  and 
reasonable  notice  determining  the  tenancy — Gobordhone  v.  Karuna,  I.L.R.,  25  cal.,  75. 

ICode  of  ServioO  of  notioO : — The  Local  Government  has  prescribed  the  following 
mode  of  service  of  a  notice  under  this  section : — ''  Section  45.  Nbtice  to  a  raiyat  to 
quit  under '  this  section  shall  be  served  through  the  Court  having  jurisdiction  to  en- 
tertain a  suit  for  ejectment  from  the  holding  in  the  manner  prescribed  for  the  service 
of  the  summons  on  a  defendant  under  the  Code  of  Civil  Procedure  and  shall  be  sub- 
ject to  the  same  process  fee."    See  Appendix. 

Notice  to  qtlit : — This  section  now  settles  the  period  of  notice  to  which  the 
non-occupancy-raiyat  is  entitled,  and  the  time  when  such  notic^  should  expire  ,*  and 
it  will  apply  to  a  raiyat  holding  a  homestead  as  a  part  of  his  holding  when  there  is  no 
local  custom  or  usage  regulating  it  (see  s.  182  post,  and  notes).  But  when  the 
homestead  is  held  not  by  a  raiyat  or  by  a  raiyat  as  not  a  part  of  his  holding,  the 
question  of  notice  and  its  reasonableness  becomes  complicated.  In  such  cases  the 
Idllowing  will  be  useful. 

Section  106  of  the  Transfer  of  Property  Act  runs  thus;  "In  the  absence  of  a 
contract,  a  local  law  or  usage  to  the  contrary,  a  lease  of  immovable  property  for 
agricultural  or  manufacturing  purposes,  shall  be  deemed  to  be  a  lease  from  year  to 
year,  terminable  on  the  part  of  either  lessor  or  lessee,  by  six  months*  notice  expiring 
with  the  end  of  a  year  of  the  tenancy  •  and  a  lease  of  immovable  property  for 
any  other  purpose  shall  be  deemed  to  be  a  lease  from  month  to  month,  terminable 
on  the  part  of  either  lessor  or  lessee,  by  15  days'  notice  expiring  with  the  end  of  a 
month  of  the  tenancy.  Every  notice  under  this  section  must  be  in  writing,  signed  by 
or  on  behalf  of  the  person  giving  it,  and  tendered  or  delivered  either  personally  to  the 
party  who  is  intended  to  be  bound  by  it,  or  to  one  of  his  family  or  servants  at  his  residence, 
or  (if  such  tender  or  delivery  is  not  practicable)  affixed  to  a  conspicuous  part  of  the 
property."  A  raiyat  who  has  held  without  any  period  having  been  fixed  for  the  duration 
of  his  tenancy,  although  he  may  not  have  gained  a  right  of  occupancy,  cannot  h^ve  his 
holding  determined  without  reasonable  notice  to  quit ;  and  a  notice  given  in  the  last 
month  of  a  current  year  would  not  be  sufficient. — (Bakra  Nath  v.  Binode  Ram,  10 
W.  R.,  33  F.  B.)  According  to  s.  8,  Act  VIII  of  1869  (B.  C.)  the  landlord  has  a 
right  to  make  his  own  terms  with  the  tenant  or  to  turn  him  out  of  occupation  by  ser- 
ving him  with  a  reasonable  notice  to  quit  unless  he  agrees  to  pay  the  rent  required 
— (Janoo  Mundur  r.  Brijo  Singh,  22  W.  R.,  548).  Such  notice  need  not  be  confined 
t»  a  simple  demand  of  possession  and  notice  to  quit  on  a  certain    d^y.     It  is  sufficient 
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if  the  landlord  asked  for  a  higher  rate  of  rent  and  gave  the  raiyat  notice  to  quit  if  he 
declined  to  pay  it.— (Hem  Chunder  v.  Radha  Prosad,  23  W.  R.,  440.)     A    tenant-at- 
will  who  has  been  served  duly  with  a  notice  to  quit,  may  be  successfully  sued  for 
ejectment,— (Abdool  Kareem  V.  Omer  Chand,  24  W.  R.,  461.)     In   Rajendra   Nath 
p.  Bassider  Rahman,  I.  L.  R.,  2  Cal.,  146,  F.  B. ;  25  W.  R.,  329,  F.  B.,  the  referring 
Judge  (Markby,  J.)  observed :     "  It  is,  I  think,  clear  upon  the  authorities  that  he  could 
not  have  been  ejected  without  a  reasonable  notice  to  quit  and  then  only  at  the  end 
of  the  year. — (Bakra  Nath  v.  Binode  Ram  and  Janoo  Mundul  v.   Brija  Singh.)    And 
unless  his  tenancy  has  been  put  an  end  to  by  his  present  litigation,  it  tf  still  subsisting. 
This  last  point  is  one  upon  which  the  doubt  arises  in  consequence  of  a  decision   in 
Hem   Chunder  v,  Radha  Persad.    There  the  learned  Judges,   whilst   recognizing 
the  right   of  the  tenant  to  a  reasonable  notice  to  quit,  expiringaat  the  end  of  the  year, 
seem  nevertheless  to  consider  that  the  institution  of  a  suit  is  itself  a  sufficient  deriiand 
of  possession  for  the  pur(>ose   of  maintaining  the  suit,  and  that  the  tenant's  claim  for 
a  reasonable  notice,   expiring  at  the  end  of  the  year,  will  be  satisfied  by  fixing  such  a 
date  for  giving  up  possession  as  will  be  fair  towards  himself.     If  that  be  so,    I   do  not 
think  the  plaintiff  in  the  present   case  could  recover  possession ;  he  would  only  be 
entitled  to  some  compensation  for  having  been  ejected  too  soon.    But  with  very  great 
deference,  I  cannot  bring  myself  to  think  that  the  decision  I  have  referred  to  is  correct* 
I  do  not  see  how  the  landlord,  who    has  not  determined  the  tenancy  by  a  proper 
notice,  can  recover  in  ejectment.    Even  in  the  case  of  a  tenancy-at-will,  it  is  necessary 
under  English  law  that  the  will  should   be  determined.— Doe  de  Jacobs  v.  Philips, 
10  Q.  B.,    130,   where  it  was  argued  that   the  will  was  determined  by  bringing  the 
action,  but  the  Court  held  that  it  was  not  so.    The  case  of  a  raiyat  whose  tenancy 
can  only  be  determined  at  the  end  of  the  year  by  a  reasonable  notice  to  quit  is  a 
much  stronger  one.     It  seems  to  me  impossible  to  consider  such  a  raiyat  otherwise 
than  as  a  tenant  from  year  to  year.    I  do  not  say  that  the  incidents  of  the  tenancy  are 
precisely  the  same  as  those  of  a  yearly  tenancy  in  England.     But  I   cannot  think  that 
the  raiyat  can  be  ejected    without   a  proper  notice  to  quit.      The  case  of   Hem 
Chunder  v.  Radha  Persad,  is  based  upon  the  decision  in    Mahomed   Rasid  v.  Jadoo 
Mirdha  (20  W..R.,  401),  but  I  am  strongly  disposed  to  think  that  the  learned  Juc^es 
did  not  there  intend  to  lay  down  any  proposition  of  law  at  all.  •  I   think   that  decision 
only  carries  out  a  suggestion  made  by  the  Court  for  the  benefit  of  the  parties,  and  in 
order  to  avoid  further  litigation."    The  judgment  of  the  Full  Bench  was  delivered  by 
Garth,   C.  J. :     "  We  are  of   opinion  that  in  the  case  of  a  raiyat  of  the  class  specified 
in  the  question  referred  to  us,  1.  e„  a  raiyat  whose  tenancy  can  only  be    determined  by 
a  'reasonable  notice  to  quit  expiring  at  the  end  of  the  year,  the  raiyat  can  claim  to 
have  a  suit  for  ejectment  brought  against  him  by  his  landlord  dismissed  on  the  ground 
that  he  has  had  no  such  notice."     Proceedings  in  a  Criminal  Court  under  s.  53  of  the 
Code  of  Criminal  Procedure  are  not  a  sufficient  demand  of  possession  for  the  purpose 
of  maintaining  an  ejectment  suit. — (Ramruttun  v.  Nritya  Kali,  I.  L.  R.,  4  Cal.,   339.) 
There  is  no  difference  in  law  between  the  position  of  a  raiyat  holding  without  a  pottah, 
and  that  of  one  holding  over  after  the  expiry  of  the  term  covered  by  a  pottah,  with 
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the  consent  of  his  landlord  and  both  are  entitled  to  a  notice  to  quit.  -  (Chatoori  Singh 
^.  Makund  Lai,  I.  L.  R.;  7  Cal.,  170;  Ram  Khelawan  Sing  v.  Musst.  Soondra,  7 
W.  R.,  152.)  A  notice  to  quit  running  only  for  ten  da3r9  and  terminating  on  the  25th 
Jeyt  is  not  a  sufficiently  reasonable  notice  on  which  a  landlord  can  maintain  a  suit  in 
ejectment  against  a  tenant  frort  year  to  year. — (Ramruttun 
eaaona  enew  o  ce.  ^^  Nritya,  4  Cal.,  339.)  A  notice  to  quit  within  thirty  dsys, 
served  by  a  landlord  on  his  tenant,  at  a  time  when  the  crops  are  ripening,  is  unreason- 
able and  insufficient.  Where  such  a  notice  was  given,  the  Court  refused  to 'determine 
what  would  have  been  a  sufficient  notice,  and  to  make,  a  decree  to  take  effect  at  a 
future  date  on  the  basis  of  such  notice.—  (Jubraj  Roy  v.  W.  Mackenzie,  5  C.  L.  R., 
531.)  A  tenant,  other  than  an  occupancy-raiyat,  is  entitled  to  a  reasonable  notice 
to  quit.  ^'  What  is  reasonable  notice  is  a  question  of  fact  which  must  be  decided  in 
each  case  according  to  the  particular  circumstances,  and  the  local  customs  as  to  reap* 
ing  crops  and  letting  land.  In  the  present  case  a  three  months*  notice  was  given  ; 
there  was  no  contention  that,  at  the  time  when  that  notice  expired,  any  crop  was  upon 
the  ground,  the  necessity  of  removing  which  would  have  made  the  notice  under  tbe 
circumstances  unreasonable.  Further,  the  notice  did,  as  a  matter  of  fact,  expire 
within  seven  days  of  the  close  of  the  year.**  Per  Field,  J. — The  notice  in  the  case 
was  found  good. — (Juggut  Chunder  tr.  Rup  Chand,  L  L.  R.,  9  Cal.,  48.)  There  is 
no  authority  for  the  proposition  that  a  notice  to  quit  to  a  raiyat  other  than  an  occupancy** 
raiyat  must  terminate  at  the  end  of  a  cultivating  year  or  by  a  three  months'  notice. 
Such  raiyat  is  only  entitled  to  a  'reasonable*  notice  and  such  as  will  enable  him  to  reap 
his  crop ;  what  is  a  reasonable  notice  is  a  question  of  fact  to  be  decided  in  each  case 
having  regard  to  its  particular  circumstances,  and  the  local  customs  as  to  reaping 
and  tilling  land. — (Radhagovinda  v.  Rakhal  Das,  L  L.  R.,  12  Cal.,  82.)  It  is  not 
necessary  that  the  period  allowed  in  a  notice  to  quit  by  a  landlord  to  his  tenant  should 
terminate  at  the  end  of  the  year,  but  the  notice  must  be  in  respect  of  the  date  of  deter- 
mination of  the  tenancy  as  well  as  in  other  respects  to  a  reasonable  notice.  A  notice 
to  quit  served  on  the  26th  Pous,  and  allowing  two  months  to  the  tenant  to  vacate 
his  holding,  such  period  thus  expiring  on  the  26th  Falgun,  when  it  appeared  that 
cultivation  began  in  the  months  of  Magh  and  Falgun,  and  that  they 2^ were  the 
months  for  tilling  out  land  in  the  district,  it  was  held  not  to  be  a  reasonable 
notice,— (Bidhumukhi  v,  Kefyutullah,  1.  L.  R.,  12  Cal.,  93.)  **  There  is  no  law 
in  this  country  which  requires  a  notice  to  quit,  to  expire  at  the  end  of  the  year,  and 
there  is  no  law  which  requires  six  months*  notice  to  be  given.'*- — Per  Fidd  J. 
(kali  Kishenv.  Gojamali,  I.  L.  R.,  13  Cal.,  3.)  Where  the  tenancy  is  an  annual 
tenancy  and  the  rent  is  payable  at  the  end  of  the  year,  the  tenant  is  entitled  to  havo 
a  notice  calling  upon  him  to  quit  "at  the  end  of  a  year**  of  tenancy. — Hunnan  Giri  v. 
Sri  Govinda  I.  L.  R„  29  Cal.,  203.  Where  a  notice  was  served  by  post  upon  the 
tenant  to  quit  certain  khudkasht  lands  that  were  alleged  to  be  in  his  wrongful  posses- 
sion, a  suit  by  the  landlord  for  his  ejectment  from  the  lands  was  dismissed  on  the 
ground  that  the  notice  was  bad  in  law  and  the  action  based  upon  it  must  fail. — 
Lala  Makhan    Lai  .v.   Lala    Kuldip,    I.  L.  R«>    27^Cal.,    774.     It  has  been    held, 
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however,  that  a  trifling  error  in  the  statement  of  area  in  the  notice,  especially 
when  the  defendant  does  not  raise  any  objection  that  he  was  misled  by  it, 
would  not  vitiate  the  notice.— Sharaa  Churan  v.  Uma  Churan,  I.  L.  R.,  25  Cal.,  36  ; 
2  C.  W.  N.,  106.  In  a  tenancy  created  by  a  kabuUyat  with  an  annual  rent 
reserved,  a  six  months'  itbtice  to  quit  requiring  the  tenant  to  vacate  the  holding 
within,  instead  of  on  the  expiry  of,  the  last  day  of  a  year  of  the  tenancy,  has 
been  held  to  be  a  good  notice  in  law,  inasmuch  as  there  was  no  appreci- 
able interval  between  v  the  expiry  of  the  notice  and  the  end  of  a  year  of  the 
tenancy.— Ismail  Khan  v.  Jaigun  I.  L,  R.,  27  Cal.,  570 ;  4  C.  W.  N.,  210. 
When  a  raiyat  surrenders  his  tenancy,  an  under- raiyat  who  is  not  protected 
by  section  85  or  section  86,  cl.  (d),  is  not  entitled  to  notice  to  quit,  before  the 
landlord  can  sue  to*  eject  him.— Nilkanta  v.  Ghatu  Shaik,  4  C.  W.  N.,  667. 
The  validity  of  a  notice  to  quit  may  be  questioned  for  the  first  tiipe  in  the 
course  of   a    second  appeal    to    the   High    Court.— Gouri     Sunkar  v.   Najubut,    i 

C.    W.    N.    clxxix.    A    notice    in  the   alternative    form  to 
AiternatiTe  noUce.  ^"*'    '^"^  °^    P^V    enhanced  rent  was  adopted  by  Phear, 

J.,  in  Jumoo  Mundur  v,  Brijo  Singh  (22  W.  R.,  548).  But 
the  correctness  of  this  decision  was  doubted  by  Garth,  C.  J.,  in  Mahamaya  v.  Nil 
Madhub  I.  L.  R.,  11  Cal.,  533.  The  learned  Chief  Justice .  observed :  "Now  in 
the  first  place  I  am  not  aware  of  any  other  case  in  which  this  ruling  of  Phear,  J., 
has  been  approved.  It  was  an  extra  judicial  opinion,  not  necessary  for  the  purposes 
of  the  case  then  under  consideration,  and  I  think  it  may  be  well  doubted  whether  a  tenant, 
after  such  alternative  notice  continuing  in  occupation  of  the  land,  would  be  liable  to 
pay  the  enhanced  rent  claimed.  ♦  ♦  ♦.  A  notice  to  quit  ought  to  be  clear  and  unam- 
biguous. This  is  the  English  rule,  and  it  seems  to  me  a  sensible  one,  but  it  is  neces- 
sary under  the  cricumstances  to  decide  that  point. "  In  the  same  case,  however, 
McDoncll,  J.,  dissented  from  the  Chief  Justice  and  remarked  "  I  am  doubtful  whether 
in  this  country  a  notice  by  which  a  tenant  is  g^ven  his  option  either  to  pay  an  enhanced 
rent  from  a  certain  day  or  quit,  should  be  held  to  be  insufficient  and  invalid  (see  Aheam 
V,  Biilman,  L.  R  ,  4  Ex.  D.,  202).  I  do  not  know  of  any  cases  in  which  this  has 
been  held,  and  certainly  notices  in  this  form  have  been  not  unfrequently  given  by  land« 
lords  in  this  country."  The  learned  Chief  Justice  seems  to  have  overiooked  a  few 
other  decisions  on  the  same  point.  In  Budun  Molla  v.  Khetter  Nath  (20  W.  R.,  441 )» 
Markby,  J.  observed  **  According  to  English  law,  it  would,  I  believe,  be  necessary  for 
the  landlord  to  give  a  positive  notice  to  quit  before  attempting  to  raise  the  rent  ,*  but 
having  done  that  he  could  negotiate  for  a  new  letting  on  any  terms  he  pleased,  and 
if  the  tenant  held  on  without  any  new  agreement  being  come  to,  the  landlord  could 
recover  for  the  occupation  at  a  fair  rate.  The  only  difference,  therefore,  is  between  a 
notice  to  raise  the  rent  and  a  notice  to  quit.  I  do  not  think  that  these  two  notices 
substantially  differ.  I  think  a  notice  to  raise  the  rent  does  in  fact  put  an  end  to  the 
tenancy  on  the  existing  terms,  and  that  it  leaves  the  tenant  at  liberty  to  quit  his  hol- 
ding at  the  end  of  'the  year  if  he  does  not  choose  to  pay  the  rent  demanded. "  ^• 
(Compare  Kylash  CTiander  v,    Wo^manund,   24  W.  R.,  413*4   Hurry  Doyal  v.  Ram 


Digitized  by  LjOOQ IC 


igB  BENGAL  TENANCY  ACT.  [chap. 


VI. 


Niilhii  I  Shome^s  Law  Reporter,  t6i).  Where  several  co-sharers  have  served  a  joint 
notice  to  quit  upon  which  notice  they  jointly  institute  a  suit  for 

.    Notice  of  co-»hftren.  the  recovery   of   the    land,  the    isLct  that  one  of  the  plaintiffs 

withdraws  from    the    suit    will    not    prevent,  the  remaining 

plaintiffs    from    obtaining    a    decree    for    possession    of    their  shares  of  the  land.— 

(Dwrkanath  v.  Kali  Chunder,  L  L.  R.,  13  Cal.,  ;$).  See  notice  under  s.  182. 

4-6.     (0  A  s^^t  for  ejectment  on  the  ground  of   refusal  to 

agree  to  an  enhancement   of  rent  shall  not  be 

•  Conditions  of  eject-     instituted    against    a    non-occupancy    raiyat  * 

"H^TS  if''^^^  fo    unless  the  landlord  has  tendered  to  the  raiyat 

enhancement.  an  agreement   to   pay  the  enhanced  rent,  and 

the  raiyat  has  withm  three  months  before   the 

institution  of  the  suit  refused  to   execute  the  agreement. 

(2)  A  landlord  desiring  to  tender  an  agreement  to  a  raiyat 
under  this  section  may  file  it  in  the  office  of  such  Court  or 
officer  as  the  Local  Government  appoints  in  this  behalf  for  ser- 
vice on  the  raiyat.  The  Court  or  officer  shall  forthwith  cause 
it  to  be  served  on  the  raiyat  in  the  prescribed  manner,  and  when 
it  has  been  so  served,  it  shall  for  the  purposes  of  this  section  be 
deemed  to  have  been  tendered. 

(3)  If  a  raiyat  on  whom  an  agreement  has  been  served  under 
sub-section  (a)  executes  it,  and  within  one  month  from  the  date 
of  service  files  it  in  the  office  from  which  it  issued,  it  shall  take 
effect  from  the  commencement  of  the  agricultural  year  next 
following. 

(4)  When  an  agreement  has  been  executed  and  filed  by  a 
raiyat  under  such  sub-section  (3),  the  Court  or  officer  in  whose 
office  it  is  so  filed  shall  forthwith  cause  a  notice  of  its  being  so 
.executed  and  filed  to  be  served  on  the  landlord  in  the  prescribed 
manner. 

(5)  If  the  raiyat  does  not  execute  the  agreement  and  file 
it  under  sub-section  (3),  he  shall  be  deemed  for  the  purposes  of 
this  section  to  have  refused  to  execute  it. 

(6)  If  a  raiyat  refuses  to  execute  an  agreement  tendered  to 
him  under  this  section,  and  the  landlord  thereupon  institutes  a 
suit  to  eject  him,  the  Court  shall  determine  what  rent  is  fair  and 
equitable  for  the  holding. 

(7)  If  the  raiyat  agrees  to  pay  the  rent  so  determined,  he 
shall  be  entitled  to  remain  in  occupation  of  his  holding  at  that 
rent  for  a  term   of   five   years   frowi  the  date  of  the  agreement. 
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but  on  the  expiration  of  that  term  shall  be  liable  to  ejectment 
under  the  conditions  mentioned  in  the  last  foregoing  section, 
unless  he  has  acquired  a  right  of  occupancy. 

(8)  If  the  raiyat  does  not  agree  to  pay  the  rent  so  deter- 
mined, the  Court  shall  pass  a  decree  for  ejectment. 

(9)  In  determining  what  rent  is  fair  and  equitable,  the  Court 
shall  have  regard  to  the  rents  generally  paid  by  raiyats  for  land 
of  a  similar  description  and  with  like  advantages  in  the  same 
village. 

(10)  A  decree  for  ejectment  passed  under  this  section  shall 
take  effect  from  the  end  of  the  agricultural  year  in  which  it  is 
passed. 

For  Govt,  rules  under  sub-sections  (2)  and  (4),  see  Appendix. 
Sub-SOCtion  (6): — The  rule  in  this  sub-section  is  according  to  the  spirit  of  the  deci- 
sions under  the  old  Act.  **  The  defendant  "-observed  the  Court  in  a  case,  "has  no  right 
of  occupancy ;  when  the  plaintiff  instead  of  giving  him  notice,  to  qiiit  the  land,  chooses  to 
retain  him  as  a  tenant,  and  asks  the  Court  to  compel  the  tenant  to  enter  into  an 
engagement  to  pay  rent,  the  Court  is  bound  to  see  that  it  does  not  enforce 
the  payment  of  any  rates  but  such  as  are  just  and  equitable.— (Ram  Mohan 
V.  Madhoo  Soodan,  11  W.  R., -384).  *' It  was  contended,"  said  Peacock, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  "  that  the  landlord  may  enhance  the 
rent  of  a  raiyat  to  any  amount  he  pleases,  and  specify  any  grounds  that  he  pleases 
for  such  enhancement ;  and  that  he  is  not  bound  to  prove  that  any  of  such  grounds 
'exist,  and  that  it  is  for  the  raiyat  to  prove  that  no  such  grounds  exist.  It  appears  to 
me  that  a  landlord  cannot  enhance  his  rent,  unless  he  states  the  grounds  on  which 
he  seeks  to  enhance,  and  if  those  grounds  are  disputed,  it  will  be  for  the  Court  to 
determine  whether  they  exist,  and  whether  they  are  such  as  to  justify  the  enhance- 
ment." 

Fair  ZSlA  ^CpitMB  rout  • — See  sub-section  (9)  which  follows  and  section  24 
ante  and  notes.  Where  the  tenant  was  found  to  have  no  right  of  occupancy,  and 
the  landlord  sought  to  enhance  his  rent,  amongst  other  grounds  on  the  ground  that 
the  land  was  situated  on  <the  banks  of  a  navigable  river,  and  that  a  Government  road 
had  been  opened  in  the  neighbourhood,  it  was  held  that  he  was  entitled  to  do  so— 
(Pitambur  v.  Ramtanoo,  10  W.  R.,  122.) 

SubiMCtioil  (9) : — Sub-sec.  (9),  is  not  exhaustive,  but  is  merely  one  of  the 
methods  by  which  a  Court,  acting  under  sub-sec.  (6)  of  the  same  section,  is  intended  to 
arrive  at  the  determination  of  the  question  as  to  what  is  a  fair  and  equitable  rent. 
The  fact  that  a  plaintiff,  suing  a  non -occupancy  raiyat  for  enhancement  of  rent,  is 
unable  to  comply  with  the  provisions  of  sub -sec.  (9)1  does  not  preclude  the  Court 
from  having  other  evidence  in  support  of  his  contention  : — Nwab  Sir  Syed  Hossein  v. 
Hati  Charan,  4  C.  W.  N.,  321. 1.  L.  R.,  27  Cal.,  476, 
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47.  Where  a  raiyat  has  been  in  occupation  of  land  and 
a  lease  is  executed  with  a  view  to  a  continuance 

mitte/tlTcJccupa^^  of  his  occupation,  he  is  not  to  be  deemed  to 
be   admitted  to   occupation   by   that  lease  for 

the  purposes  of  this  chapter,  notwithstanding  that  the  lease  may 

purport  to  admit  him  to  occupation. 


Other  incidents  of  a  non-occupancy  holding. 

Bight  to  sab-lot  • — See  ante  p.  191  and  section  Sspost,  which  tnsats  of  sub-leUing 
and  is  wide  enough  to  include  a  n©n-occupancy- raiyat,  because  the  power  to  sub-let  is  given 
to  the  '  raiyat ',  but  in  the  case  of  a  non -occupancy- raiyat,  whose  status  depends  upon  con- 
tract, the  landlord  may  put  in  a  condition  of  forfeiture  upon  sub -letting.  And  though  s. 
178  (3)  {e)  protects  an  occupancy- raiyat  against  a  contract  prohibiting  sub-letting,  it  does 
not  protect  a  non-occupancy-raiyat  from  the  effect  of  such  a  contract ;  and  if  we  read  cl.(e) 
with  sub-sections  (r)  and  {d)  of  s.  178,  it  seems  to  have  been  the  clear  intention  of  the 
Legislature  that  the  landlord  can  by  exprees  agreement  prohibit  sub-letting  by  a  non-  . 
occupancy- raiyat.  If  the  forfeiture  be  stipulated  in  the  contract,  breach  of  the  contract 
may  gfive  a  good  cause  of  action  to  the  landlord  to.  proceed  under  s.  44  ante.  But 
where  sub-letting  has  not  been  expressly  provideld  for  in  the  contract,  does  a  noh- 
-  occupancy- raiyat  by  sub-letting  render  his  holding  unfit  for  the  purposes  of  his  tenancy 
s.  44  {b)1  That  is  a  question  of  fact,  and  will  depend  upon  the  circumstances  attending 
the  inception  of  the  tenancy.         ' 

InhoritabiUty : — See  ante  p.  188.  Where  there  is  a  custom  or  usage,  s.  (178)  {3) 
(d)  will  govern  the  case.  Death  of  the  non-occupancy-raiyat  is  no  ground  of 
determination  of  the  tenancy ;  and  possibly  under  the  general  principles  of  equity 
and  good  conscience,  the  heir  of  a  non-occupancy-raiyat  will  have  the  benefit  of  the 
remainder  of  the  term  of  a  registered  or  a  determined  lease.  In  the  case  of  a  tenancy 
without  a  lease,  the  tenancy  will  be  considered  as  continuing  from  year  to  year,  and 
equity  will  not  allow  it  to  be  inhertiable.  A  contrary  view  involves  the  risk  of  laying 
down  that  a  non -occupancy  holding  is  a  permanent  property,  and  will  be  in  the  hands 
of  the  heirs  of  the  landholder,  as  long  as  they  are  available — a  proposition  which  is 
absurd. 

Sight  to  transfer  :— where  there  is  a  custom,*  s.  178  (3)  {d)  will  govern  the 
case.  Otherwise  a  non-occupancy  raiyat  may  not  transfer  his  holding.  See  p.  191  ante. 
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CHAPTER  VII. 
Under-raiyats. 

48.     The  landlord  of  an  under-raiyat  holding  at  a  money- 
Limit  of  rent   re-     ^^"^   ^^^^^   "^^    ^^    entitled   to   recover  rent 
coverable  from  under-     exceeding   the   rent  which  he  himself  pays  by 
raiyats.  more   than   the   following   percentage   of  the 

same,  (namely)  : — 

(a)  when  the   rent  payable   by  the  under-raiyat  is  payable 

under  a  •registered  lease  or  agreement — fifty  per 
cent;  and 

(b)  in   any   other   case — twenty-five  per  cent. 

Extended  to  Orissa,    (Not.,   Set)t.    loth,    1891). 

ClftUSO  (a)  ! — The  provisions  of  this  clause  are  retrospective.  Where  an  under- 
raiyat  holds  under  a  registered  lease  executed  before  the  Bengal  Tenancy  Act 
came  into  force,  the  provisions  of  section  48,  clause  (a),  operated  as  a  bar  to  the 
raiyat  recovering  from  his  under-raiyat  rent  more  than  50  per  cent,  in  excess  of 
the  rent  payable  by  him  to  his  own  landlord.— Ram  Kumar  Jugi  v.  Jafar  AH, 
[1898],  I.  L.  R.,  26  Cal.,  199,  note;  Guru  Das  v.  Nand  Kishore  [1898], 
I.  L.  R.,  26  Cal.  199  ;  Babaluddin  Mohamed  v»  Dwarka  Nath  [1900],  I.  L.  R., 
28  Cat.,  166.    When  the  under  raiyat  pays  in   kind,   the  section   is  not  applicable. 

Restriction  on  eject-  49-     An  under-raiyat  shall  not  be  liable 

mentofunder  raiyats.     to   be   ejected    by  his   landlord,  except — 

(a)  on  the  expiration   of  the  term  of  a  written   lease ; 

(b)  when   holding   otherwise   than  under  a  written   lease, 

at  the  end  of  the  agricultural  year  next  following 
the  year  in  which  a  notice  to  quit  is  served  upon 
him   by   his    landlord  * 

Compare  sections  66,   85,  89,  155  and  156,  post, 

CIaTLSO  (a):  —This  clause  declares  that  an  under-raiyat  holding  under  a  written 
lease  shall  not  be  liable  to  be  ejected  except  on  the  expiration  of  the  term  of 
that  lease.  But  this  does  not  affect  the  right  of  the  raiyat-landlord  to  instiute  a 
suit  under  s.  66  on  the  under  raiyat 's  default  of  payment  of  rent.  A  suit  for  eject- 
ment cannot  be  brought  until  after  the  liability  to  ejectment  has  arisen.  But  if  a  suit 
is1>rought  before  the  expiry  of  the  Bengali  year  in  respect  of  the  arrears  of  rent 
for  that  year,  the  raiyat  landlord  is  not  entided  to  eject  the  under-raiyat  tenant  under 
the  provisions  of  section  66.— *Gurudas  v,  Nund  Kishore,  I.  L.  R.,  26  Cal.,  199. 
26 


Digitized  by  LjOOQ IC 


202  BENGAL   TENANCY  AGT.  [chap,  vw . 

ClftlLSO  (b) : — Where      the  under-raiyat   is   "  holding    otherwise  than  under  a 
written  lease,"   he  can  be    ejected  only    "  at   the  end  of  the  agricultural  year  next 
following  the  year  in  which  a  notice  to  quit  is  served  upon  him     by  his  landlord.".    An 
under-raiyat  who  has  been   let    into  land  under  a*  kabuliyat, 
°    ^^^  '  but  has  been  allowed  to  hold  on  for  a     number  of  years  after 

the  expiry  of  the  period  mentioned  in  the  lease,  comes  with  tin  the  provisions 
of  s.  49,  clause  (5). — Rabiram  v.  Uma  Kant,  2  C.  W.  N.,  238.  "Written  lease"  in 
cl  (b)  of  this  section  means  such  a  lease  as  is  mentioned  in  cl  (a)  i.e,,  a  written  lease 
defining  the  term  of  the  tenancy. — Komaruddi  v»  Sreenath  Chowdhry,  8  C.W.  N.,  136  ; 
Mahendra  Nath  Sepai  v.  Parbutty  Chandra  Das,  8  C.W.N., 


**^'  136.      **  Written  lease"    also  means     a  written  lease    for  a 

fixed  term  of  years.  Idugazi  Doctor  v.  Chandra  Kali  Sundrani  8  C.  W.  N.,  139. 
An  under  tenant,  who  is  not  an  occupancy  raiyat,  cannot  be  ejected  by  the  land- 
lord without  the  notice  prescribed  by  this  section  in  order  to  take  khas  possession  of  the 
holding  .Peary  Mohan  Mukherjee  v.  Badul  Chandra  Bagdi,  I.  L.  R.,  28  Cal.,  205. 
distinguished, — Amirullah  Mahomed  v,  Nazir  Mahomed,  I.  L.  R.,  31  Cal.,  932. 
See  Babu  Ram  Roy  v,  Mohendra  Nath  SamanU  8  C.  W.  N.,  454. 

Notice  to   quit  • — An  under-raiyat  does  not  in  case  a  forfeiture  of  his  tenancy 

by  denying  his    landlord's  title  nor  can   he  be  ejected    from   his    holding    except 

after  a  notice  to  quit  as  prescribed  by  clause   (b)  of  the  present   section, — Dhora 

Kairi  V.   Ram  Jewan,    I.  L.  R.  20    Cal.    loi  ;    Kapali  v,  Jaki   Karikar,   6  C.  W.  N. 

377.    A  suit  to  eject  an  under-raiyat  under  sec.  49,   cl.  (6)  of  the   Bengal  Tenancy 

Act  can   not  be  maintained  without  a  notice  to  quit  and  the  suit   itself  cannot  be 

r^arded  as  a  sufficient  notice.     Where  an  under-raiyat  was  let  into  occupation  under  a 

kabuliyat  for  a  year  but  held  over  for  a  number  of  years  :  held^That  he  was  not  holding 

under  any  written  lease,  and  therefore  under  clause  (6)  of  sec.  49  of  the  Beng^al  Tenancy 

Act,  he  was  not  liable  to  be  ejected  without  a  notice  to  quit,   although   the  terms 

under  which  he  was  holding  were  the  ^me  in  there  under  which   he  had  been  let 

in  under  a  written  lease  : — Rabiram  r.   Uma   Kanta,   2  C.  W.  N.,   238.  But  where 

an  under-raiyat  holds  under  a  written  lease  for  an   indefinite  time  the  raiyat   is  not 

entitled  to  eject    him  under  s.    49  (b)  ;   he  can   be  ejected  only  for  non-payment 

of    rent :— Annada    v.  "Rajendra,    6    C.   W.   N.,    575 ;    I.    L.  R.,     29    Cal.     223. 

Where    a  notice  to  quit    does    not  specify  the    date    from    which     time   specified 

in  the  notice  is  to  run,  such  a  notice  is  ambiguous  and   bad    in  law  ;   the  validity 

of  such  a  notice  may  be  questioned  for    the    first    time   in   the   course  of  a    suit 

in  second  appeal  :-Gouri   Sankar  v.  Naja   Bratt,  i  C.   W.   N.,   cl.  xxix.  Sec.  49  of 

the  Bengal  Tenancy  Act  does    not  prescribe  any  period  of    notice    or    that    the 

Period  of     u  ^"*'    '°^    ejectment  shall     not   be    brought   until    a    certain 

term    after    the  period  of  notice  expires.      The    effect      of 

the  section  seems  to  be  that  the  landlord  can  serve  a  notice  to  quit  at  any  time 

in  the  course  of  year  but  that  he  shall  not  eject  the  raiyat  until  the  end  of  the  year 

next  following  the  the  year  in  which  the  notice  to  quit  is  served,   that  is  to  say,   an 

under-raiyat  must  under  any  circumstancS  get  a  full  year  expiring  at  the  end  of 
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the  agricultural  year  from  the  time  when  the  notice  is  served  :  — Naharulla  v,  Madan. 

I  C.  W.  N.,  133,  followed  in  Dwarka  Nath  v.  Rani  Dassi,  I.  L.  R.,  28  Cal.,  310,  where 

it  was  held  that  it  is   not   necessary  that  a  notice  under  s.  49,  cl.  {h)  should   mention 

any  particular  period   within   which   the  under-raiyat    is  to  quit  the   land.     Where  a 

notice  to  quit  to  an    under-raiyat  was  served  in  Pous    1303  and   he  was   required 

to  quit  in  Bysak  1304,  and  the  suit  was   not    instituted  till   the  ist   of   Bysak  1305  ; 

keldt   that  the    tenant     was   liable  to    ejectment  : — Mohendra  r.    Biswanath,    6   C. 

W.  N,,  183,  I.  L.  R.,  29  Cal.,  231.     But  to  determine  an  annual  tenancy  the    notice 

should  require  the  tenant  to  quit  at  the  end   of  the   year  of 
Annual  tenancy.  ,  .  ...,,.,•., 

the  tenancy  ;  so  where  a  notice  beanng  the  26th  of  Jaistha  1304 

B.  S.,  was  given  calling  upo|^  the  defendants  to  quit  at  the  end  of  six  months,  vis.^ 
on  the  last  day  of  the  *  month  of  Agrahayana  of  the  same  year  and  the  suit  was 
brought  on  the  i6th  Magh  1304  ;  held^  that  the  tenancy  being  an  annual  tenancy 
expiring  at  the  end  of  the  year  the  notice  was  bad  and  the  suit  was  liable  to  be  dis- 
missed and  that  the  decree  given  by  the  lower  Appellate  Court  for  khas  possession 
at  the  end  of.  1306  was  bad: — Hemanginee  v,  Srigovendo,  6  C.  W.  N.,  69  :  see  also 
Ramlal  v,  Dinanath.  I.  L.  R.,  23  Cal.,  200;  Hem  Chunder  «.  Radl^i  Pershad,  23 
W.  R.,  440 ;  Rajendra  v.  Bassider,  I.  L.  R.,  2  Cal.,  146 ;  Kishore  Mohun  v.  Nund 
Kumar,  I.  L.  R.,  24  Cal.,  720. 

As   there  is  no  special  rule   for  the    service  of  the    notice  to    quit  under    clause 

(b),  its  service  should    apparently    be  effected    in  accordance 
Serriee  of  notice.  with   rule   3,    Chap.    I   of  the    Government   rules   under  the 

Tenancy  Act,  1.  e.,  in  the  manner  provided  in  the  Civil 
Procedure  Code  for  the  service  of  a  summons.  If  the  notice  to  quit  has  not  been 
served  in  this  manner,  the  suit  for  ejectment  should  be  dismissed. — Taradas  Malakar 
V.  Ramdoyal  Malakar,  2  C.  W.  N.  A  notice,  therefore,  sent  by  post  in  a  registered 
cover  and  proved  to  have  been  delivered  to  the  defendant,  is  not  sufficient  in  law, — Ihid ; 
Lala  Makhanlal  v,  Lala  Kuldip  Narain,  I.  L.  R.,  27  Cal.,  774.  There  is  no 
rule,  however,  requiring  that  the  notice  should  be  served  through  the  Court  ,*  what  is 
really  required  is  that  it  should  be  served  in  the  same  manner  as  is  provided  in  the 
Code  of  Civil  Procedure ;  and  if  that  is  done,  the  requirements  of  the  law  are  com- 
plied with. — Lokenath  t;.  Pitambur,  3  C.  W.  N.,  215.  An  ^objection  to  the  notice 
that  it  should  have  been  made  by  proclamation  and  beat  of  drum,  raised  for  the 
first  time  in  second  appeal,  cannot  be  entertained.-/^!^.  But  a  trifling  error  which 
was  never  objected  to  by  the  defendant  on  the  ground  that  he  was  misled  by  the 
defect,  would  not  vitiate  the  notice. — Ibid,  In  a  ^e  where  four  under- raiyats  were 
sued  under  the  provisions  of  s.  49  upon  the  ground  that  they  had  not  been  served  with 
a  notice  to  quit  as  required  by  clause  (b),  it  appeared  that  a  personal  service  had  been 
effected  on  only  one  of  them,  it  was  held  that  Rule  3  of  Chap.  I  of  the  Local  Government 
Rules,  dated  the  21st  December  1885,  had  not  been  complied  with  and  that  conse- 
quently the  notice  was  bad  in  law. — Tamasha  Bibi  v.  Mathuranath,  6  C.  W.  N.,  67. 
This  rule  has  since  been  changed  by  notification,  dated  8th  January  1900. 
Where  a  notice  to  an  under-raiyat,  served  in   Pous   1303,   called  upon   him  to  quit 
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in  Bysakh  13^04,  but  the  suit  was  not  actually  instituted  until  the  first  of  Bysakh  1305, 
it  was  held  that  it  was  a  good  notice,  and  that  the  under-raiyat  was  liable 
to  ejectment. — Mahendranath  v,  Bisvanath,  I.  L.  R.,  29  Gal.  231  ;  6  C.  W.  N., 
183.  It  was  also  held  that  the  law  does  not  apparently  require  that  the  notice  should 
be  actually  signed  by  the  landlord.  It  is  sufficient  if  the  notice  is  at  the  instance  of 
the  landlord  calling  upon  the  under-raiyat  to  quit  the  land :  and  it  is  quite  immaterial 
whether  the  notice  is  actually  given  by  the  landlord  himself  or  at  his  instance,  provided 
that  the  notice  signifies  to  the  under-raiyat  that  the  landlord  has  called  upon  him  to 
quit  the  land.— /Au^.    Where  a  raiyat  surrenders  his  holding,  the  landlord  is  entitled  to 

re-enter  by  ejecting  the  under-raiyat  if  he  is  not  protected  by 
When  notice  not  neccwary     sec.  85  or  86,  cl.  (6).   In  such  f  case  no    notice  to    quit  is 

necessary. — Nilkanta  v.  Ghattoo,  4  C.  W.  N.,  667.  A  sub- 
lease differs  from  an  assignment  of  lease  in  that  it  creates  no  privity  of  contract 
between  the  sub-tenant  and  the  landlord  ;  the  landlord  has  to  deal  with  his  lessee  and 
not  with  the  sub-tenants  of  the  latter.  A  landlord  putting  an  end  by  proper  notice 
to  the  tenancy  of  his  tenant  thereby  determines  the  estate  of  the  under-tenants  of  the 
latter. — (Timmappa  v,  Rama  Venkanna,  I.  L.  R.,  21  Bom.,  311). 

Other  incidents  of  an  under-raiyat's  tenancy :— For  right  of  occupancy,  see 

s.  20,  and  notes  at  p.p.  The  Bengal  Tenancy  Act  contemplates  the  possibili^  of  the 
acquisition  of  occupancy  rights  by  under-raiyats. — See  s.  113,  and  s.  183,  illustration 
2,  post. 

The  rights  of  an  under-raiyat  are  not  heritable.  His  right  to  transfer  depends  upon 
custom,  see  s.  83.    So  under  the  old  law— (Banamali  v,  Kailas  Chunder,  I.L.R.,  4  Cal., 
135).    An  under  raiyat  may  sub-let  in  his  turn,  for  though  sec.  85  apparently  contem- 
plates sub-letting  by  raiyats,  yet  in  sec.  4  (3)  under  raiyats 
Rlglit  to  sub-let.  are    defined   as   "tenants    holding    whether  immediately  or 

mediately  under  raiyats."  He  can  protect  himself  against  the 
extinction  of  his  rights  In  the  land  in  consequence  of  a  surrender  of  the  holding  by  his 
raiyat  landlord  only  by  means  of  a  registered  instrument  [sec.  86  (6)  ].  The  grant  of 
a  mukarari  lease  may  convert  tenants,  who  were  origrinally  under-raiyats  holding  at 
fixed  rates — Baburam  Medda  v.  Umesh  Chandra  Parui,  2  C.  W.  N.,  ccxxxiv). 


Digitized  b;  Google 


SEC.  so.]  BENGAL  TENANCY  ACT.  .  205 

CHAPTER  VIII. 
General  Provisions  as  to  Rent. 

These  provisions  are  meant  to  apply  to  all  tenants  and  have  therefore  been 
characterized  as'  general.'  They  include  the  following  sub-heads  :— (i)  Rules  and  pre^^ 
sumptions  as  to  amount  of  rent;  (2)  Alteration  of  rent  or  alteration  of  area  ;  (3) 
Payment  of  rent ;  (4)  Receipts  and  accounts  ;  (5)  Deposit  of  rent ;  (6)  Arrears  of  rent ; 
(7)  Produce  rents ;  (8)  Liability  of  rent  on  change  of  landlord,  or  after  transfer 
of  tenure  or  holding)  and  (9)  Illegal  cesses,  &c. 

Rules  and  presumptions  as  to  amount  of  rent. 

50.     (i)  Where  a  tenure-holder  or  raiyat   and   his  prede- 
cessors in  interest  have  held   at  a   rent   or 
Rules  and  presumption     j-^te  of  rent  which  has  not  been  changed  from 
as  to  fixity  of  rent.  ^^^  ^j^^  ^^  ^^^  Permanent  Settlement,    the 

rent  or  rate  of  rent  shall  not  be  liable  to  be  increased  except  on 
the  ground  of  an  alteration  in  the  area  of  the  tenure  or  holding. 

(2)  If  it  is  proved  in  any  suit  or  other  proceeding  under 
this  Act  that  either  a  tenure-holder  or  raiyat  and  his  predeces- 
sors in  interest  have  held  at  a  rent  or  rate  of  rent  which  has  not 
been  changed  during  the  twenty  years  immediately  before  the 
institution  of  the  suit  or  proceeding,  it  shall  be  presumed,  until 
the  contrary  is  shewn,  that  they  have  held  at  that  rent  or  rate 
of  rent  from  the  time  of  the  Permanent  Settlement. 

Provided  that  if  it  is  required  by  or  under  any  enactment 
that  in  any  local  area  tenancies,*  or  any  classes  of  tenancies,  at 
fixed  rents  or  rates  of  rent  shall  be  registejed  as  such  on  or 
before  a  date  specified  by  or  under  the  enactment,  the  fore- 
going presumption  shall  not  after  that  date  apply  to  any  tenan- 
cy  or,  as  the  case  may  be,  to  any  tenancy  of  that  class  m  that 
local  area  unless  the  tenancy  has  been  so  registered. 

(3)  The  operation  of  this  section,  so  far  as  it  relates  to 
land  held  by  a  raiyat,  shall  not  be  affected  by  the  fact  of  the 
land  having  been  separated  from  other  land  which  formed  with 
it  a  single  holding,  or  amalgamated  with  other  land  into  one 
holding. 
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(4)     Nothing  in  this  section   shall  apply   to  a   tenure  held 
for  a  term  of  years  or  determinable  at  the  will  of  the  landlord. 

This  section  has  compressed  ss.  4^    16  and  17  of  Act  VIII  of  1869,  B.  C.  and 
corresponding  ss.  4,  15  and  16  of  Act  X  dt  1859. 

Old  law  : — Section  4  provided :  Raiyats  who,  in  any  provinces  to  which  this  Act 
may  apply,  hold  land  at  fixed  rates  of  rent,  which  shall  not  have  been  changed  from  the 
time  of  the  Permanent  Settlement  of  such  province,  are  entitled  to  receive  pottahs  at  those 
rates."  So  section  i6  of  Act  VIII  of  1869  B.C.  (section  15  of  Act  X  of  1859)  provided  : 
**  No  dependent  talukdar  or  other  person  possessing  a  permanent  transferable  interest 
in  land  intermediate  between  the  proprietor  of  an  estate  and  the  raiyat,  who,  in  any 
province  to  which  the  provisions  of  this  Act  may  apply,  holds-  his  taluk  or  tenure 
(otherwise  than  under  a  terminable  lease)  at  a  fixed  rent  which  has  not  been  changed 
from  the  time  of  the  Permanent  Settlement,  shall  be  liable  to  any  enhancement  of 
such  rent,  anything  in  section  51,  Regulation  VIII  of  1793,  or  in  any  other  law,  .to 
the  contrary  notwithstanding." 

Tennre-holdor  or  raiydt  and  his  predoceswors  in  interest :— The  word 

"predecessors"  seems  to  imply  that  in  case  of  transfers,  the  purchasing  tenant  may  add 

to  his  tenure  the  time  of  his  predecessor,   the  outgoing  tenant.     Under  section  4  of 

Act  VIII  of  1869  B.  C,   it  has  been  held  that  the  mode  in  which  the  tenant  acquired 

the  land  did  not  affect  the  application  of  the  rule— (Tirthanund  Thakur  v,  Herdu  Jha, 

I.  L,  R.,  9  Cal.,  252  ;    Ram   Nath  r.   Watson,  per  Peacock,  C.  J.,    i  R.  J.  P.  J.,  54  ; 

Raj  Kishore  r.  Hureehur,  10  W.R.,  117  ;  Kashi  Nath  v,  BamaSundari,  10  W.R.,  419. 

Bent  which  has  not  been  changed  • — The  change  of  Sicca  rupees  into  Company's 

does  not  alter  the  fixity  of  the  rate. — (Kalichurn  v.  Shoshee 
Difference  of  currency  _  ,*,«  «,^  ,,  w^'.^,. 

is  not  a  variation.  Dasee,   I    W.  R.,   248  ;  Ram    Kumar  v.    Raghu   Nath,     i 

W.  R.,  352;  (3  R.  J.  P.  J.»  353)-i  Khattyani  Debia  v. 
Soondari  Debia,  2  W.  R.,  (Act  XS  60  (4  R.  J.  P.  J.,  154)  ;  the  Tarasoondari  v. 
Sibesvar,  6  W.  R.,  Act  X,  51  ;  Watson  &  Co.  v.  Nundolal  Sircar,  12  W.  R., 
42  Q  A  Sicca  rupee  exceeds  the  Company's  rupee  by  one  anna  5  cowries  and 
I  kranti.  The  variation  of  a  few  rupees  between  a  raiyat's  admitted  j'umma  and  the 
jumma  of  his  dovtl  is  not  such  a  variation  as  to  destroy  the  right  of  a  fixed  jumma, — 
(Huro    Nath  v.  Ameer  Biswas,  i  W.  R.,   230.)    A  nominal 

Trifling  variation  ,       .  .«.,.«.  ...  .  .     . 

in  tiie  jumma.  reduction  or  a  tnflmg  difference  m  the ywmma  is  not  a  vanation 

that  deprives  the  raiyat  of  the  benefit  of  the  presumption  under 
this  section  (Ramruttun  v,  Chundramukhi,  2  W.  R.,  Act  X,  74.)  The  difference  of  i 
rupee  in  a  jumma  of  60  rupees  was  held  to  be  not  sufficient  to  destroy  the  presump- 
tion— (Anandalal  v.  Hills,  4  W.  R.,  Act  X,  33).  A  variation  of  one  anna  does  not 
destroy  the  uniformity  required  by  this  section: — Munsoor  Ali  v,  Bunno  Sing,  7  W.  R., 
282.  A  trifling  difference  in  \\^^  jumma  does  not  necessarily  affect  the  fact  of  an  uniform 
payment. — Elahi  Bux  «».  Rupan  Telee,  7  W.  R.,  184.  A  variation  in  the  rate  of  rent 
which  does  not  affect  the  integrity  of  the  jumma  does  not  rebut  the  presumption  of 
a    holding    at    a    fixed  rent  from  the   Permanent   Settlement. — Gopalchunder     r. 


Digitized  by  LjOOQ IC 


SBC.  50.]  BENGAL  TENANCY  ACT.  207 

Mathurmohun,  3  W.  R.,  Act  X,    132.    Where  a  tenant  showed  uniform  payment  of 

rent  for  nineteen  years,   aiid  a  slight  difiFerence  (two  or  three  annas)  in  the  rate  for  a 

long  period  prior  thereto,  he  was  allowed  the  benefit  of  the  presumption  under  Act  VIII 

^^^^^^  of  1869  (B.  0,  s.  4.— (R.  Watson  &  Co.  v.  Nundolal  Sirkar, 

21  W.  R.,  420.)    Abwabsare  not   rents,   and    therefore  the 

collection  of  abwabs  in  addition   to    rent  does  not  constitute  a  variation  which  would 

affect    the    presumption    of    this    section. — Samiruddin    v. 

Abatement,    turreoderor         __  *.,!  «<.T*>Am>'  *>«n«  ^. 

alienation  does  not  affect        Haro  Nath,    2    W.  R.,  Act  X,  93  ;  4  R.  J.  P.  J.,   308.    An 

abatement  of  rent  by  order  of  a  Civil  Court  in  con3equence  of 
a  diluvion  does  not  prove  alteration  of  the  rate  of  rent,  or  affect  raiyat's  claim  to  the 
benefit  of  the  presumption  arising  under  this  section. — (Reazoonnessa  v,  Tookan  Jha, 
10  W.  R.,  246)  Where  an  abtement  of  rent  is  allowed  in  a  lump  sum  upon  a  lump 
jumma  on  account  of  lands  rendered  unculturable  by  the  overflow  of  a  river,  the  abate- 
ment is  not  such  a  variation  of  the  rate  of  rent  as  to  debar  the  raiyat  from  the  benefit 
of  the  presumption  under  this  section— Radha  Gobindo  v.  Kiamatulla,  21  W.  R.,  401. 
When  a  tenant  holding  land  which  had  paid  an  uniform  rent  since  the  Permanent 
Settlement,  relinguished  a  portion  of  his  holding,  and  received  a  fresh  pottah  from 
his  landlord,  in  which  a  deduction  was  made  for  the  relinquished  land,  it  was  held 
that  the  fixity  of  rent  for  the  remaining  portion  was  not  affected  by  the  arrangement. 
The  pottah  was  merely  the  confirmation  of  the  tenancy  already  existing. — (Kenaram 
V,  Ramkoomar,  2  W.  R.,  (Act  X),  17.)  So  a  diminution  in  the /i^m ma  caused  by 
the  alienation  of  a  portion  of  his  jote  does  not  deprive  a  raiyat  of  the  benefit  of  the 
presumption  of  s.  4.  lb.  The  sale  of  a  portion  of  a  tenure  involving  a  distribution  of 
the  rent  over  two  parts  does  not  amount  to  a  change  of  rent  within  the  meaning  of  s. 
4  of  Act  VIII  of  1869  (B.  C),  so  as  to  deprive  the  defendant  of  the  benefit  of  the  pre- 
sumption under  that  section. — (Soodha  Mukhi  v.  Ramgati,  20  W.  R.,  419.)  But 
the  purchaser  of  several  holdings  of  cultivating  raiyats  cannot,  by  uniting  them  and 
paying  one  rent  for  the  whole,  change  their  character  without  the  consent  of  the  land- 
lord.—(Moula  Buksh  V.  Jadoonath,  21  W.  R.,  267.) 

A  mere  alteration  in  the  rate  of  the   rent  will  not  prove  variation,  unless  the 

tenant   submitted  to   or    paid    the    enhanced    rent. — Gopal 

r^f'I^f  i**f '*"*'"  '"  ^^       Mundler.  Nobo  Kishen  5  W.  R.,  Act  X,  83.    But,  on  the 

rate  of  rent,  or  an  ex  parte  *^  >     ^  ' 

thr*re8um*tioS*  destroy  other  hand,  it  is  not  uniformity  in  the  amount  actually  paid 
that  is  required  to  raise  the  presumption,  but  only  the 
uniformity  in  the  rate  agreed  upon,  either  express  or  implied,  between  the  parties  to  be 
paid. — (W.  Moran  r.  Anand  Chander,  6  W.  R.,  Act  X,  35.)  Ex  parte  summary 
decrees  are  not  satisfactory  proof  that  a  variation  has  taken  place  in  the  amount  of 
the  rent  paid  so  as  fo  destroy  the  presumption  under  s.  4,  Act  X.— (Kaleekanto  v.  Bibi 
Ashrufunnesa,  2  W.  R.,  326  ;  Joykishore  v.  Gopallal,  6  W.  R.,  Act  X,  28.)  A 
putnidar  is  protected  from  an  enhancement  under  s.  15,  Act  X,  notwithstanding  a 
decree  passed  before  that  Act,  by  which  the  reminder  was  declared  entitled  to 
enhance,  the  latter  having  omitted  to  take  any  effectual  steps  before  the  Act  to  vary 
the  rent  since  the  Decennial  Settement.— (Gobind  Chander  v.    Haronath  5  W.  R., 
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Act  X,  10 ;  contra,  see  also  Kalee  Chander  v.  Ruttun   Gopal,    ii   W.   R.,   571.)  In  a 

suit  for  enhanced  rent  brought  by  a  landlord  under  Act  X,  the 

Ret  Judicata,—  benefit  of  the  presumption  under   s.    4   arising  from  twenty 

E£fect   of  decreet.  ,  .,  f  -t     -t_  •      ^ 

years     uniform  pa3rment   of  rent    cannot    avail    the  Taiyat 
against  a  former  decree  of  a  competent  Court  declaring  his  holding  liable  to  enhan- 
cement.— (Rakhal  Dass  v.  Shaik    Golam,    2  W.    R.,   Act  X,  69.)  This  decision  was 
adopted  by  the  Privy  Council  as  to  the  presumption  under  ss.    15  and   16  referring  to 
under-tenants  or  Ulukdars. — (Nufferchunder  v.  Jonathan  Poulson,  19  W.R.,  175  P.  C; 
12  B.  L.  R.,  153  ;  and  Hurro  Nath  v,  Gobind  Chander,  23  W.  R.,  352 ;  P.  C,  15  B.L. 
R.,  120 ;  L.  R.,  2  I.  A.,  193.)  So  a   decree  of  the  late  Sudder  Court  fixing  the  enhanced 
jumma  for  a  certain  jote,  passed  before  the  promulgation  of  Act  X,  was  held  not  to 
have  become  ineffectual    by    the    fact    of  on   rents  having  been  recovered  under  it. — 
(Doorga  Churan  v.  Doya  Moyec,  20  W.  R.,  243.)  And  the  acceptance  of  old  rent  for 
year  subsequent  to  decree  the  date  of  enhancing  the  rent,  is  no  waiver  to  plaintiff's  claim  to 
the  higher  rate  decreed.— (Mr.    Lauder  v.  Benode   Lall,  6  W.  R.,  Act  X,  37.  See  also 
Woodoy  Narain  v,  Tarini  Churan,  11  W.R.,  4^).  On  the  other  hand,  where  a  tenant's 
title  to  mokurari  tenure  is  established  under  a  judicial  decree  of  1792,  he  having  been  at 
some  time  forced  to  pay  a  larger  rent  than  was  due,  will  not  render  him  liable  to  enhanced 
rent  forever. — (Goluk  Chander  v.  Sandes,  5  W.  R.,  Act  X,  32.),  In  a  suit  by  the  present 
defendant  against  the  present  plaintiff  for  an  enhancement  of  rent,  the  Court  of  first 
instance  and  the  High  Court    gave  plaintiff 's  decrees  for  enhanced  rent.     The  Privy 
Council  in  the  year   1873   reversed  thpse  decrees,  and  held  that  the  rent  could  not  be 
enhanced.     Before  the  date  of  the  Privy  Council  judgment,   the   present  defendant 
obtained  several  other  judgments  for  enhanced  rent  against  the  present  plaintiff.  No* 
application  was  made  by  him  for   review  of  those  judgments,  but  in  1875  he  brought 
this  suit  to  recover  the  difference  between  the  amount  of  enhanced   rent  recovered, 
and  the  fixed  rent    which   he  was  bound  to  pay.    Held  by  Macpherson,    Makby  and 
Ainslie,  J  J.,  that  the  decrees  for  enhanced  rent  were  superseded,  as  the  former  class  of 
decrees  are  ipso  facto  superseded  so  far  as  the  controlling   decrees  is  nullified,  and 
that  such  a  suit  as  the   present  one  would   lie. — (Joges  Chunder  v.  Kali   Churan, 
I.  L.  R.,   3  Cal.,   30,  F.  B.,   Mahomed  Elahee  Buksh  r.  Kalee  Mohan,   I.  L.  R.,  5 
Cal.,    589 ;    Shama    Prosad    v.    Hurro    Prosad,    10    Moo.    I.  A.,    230 ;   3   W.  R., 
P.  C,  II.)    Plaintiff  sued  defendant  in    1873  for  arrears  of  rent  at  a  certain   rate. 
Defendant  pleaded  that  the  land   had  been  held  by  him  at  an  uniform  rent  for  more 
than  twenty  years,  and  this  contention  was  supported  by  the  Court.  Plaintiff  then  gave 
the  defendant  notice  of  enhancement  and  sued  to  recover  rent  for  two  years  at  the 
rate  stated  by  defendant  and  for  one  year  at  an  increased  rate.    To  this  suit  defendant 
raised  substantially  the  same  defence :  Held  that  the  decision  in  the  previous  suit  was 
not  a  bar  to  the  present  suit,  there  beincf  two  questions  for  consideration  rtjr.,  whether 
there  had  been  an  uniform  payment  of  rent  for  twenty  years,   and,  if  so,   whether  the 
presumption,  which  the  law  directs  to  be  drawn  from  such  uniform  payment,  had  been 
rebutted  by  the  plaintiff  ;  neither  of  which  questions  had  been  concluded  by  the  previous 
decision. — (Gopee  Mohan  v.  Hills,  I,  L.  R.,  3  Cal.,  789.)    The  question   in  this  case 
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depended  upon  the  pleadings  in  the  former  suit.  Markby,  J.,  obsen^ed :  "One  of 
these  questions  (the  2nd)  was  not,  and  could  not  be,  gone  into  in  the  previous  suit. 
It  has  nothing  whatever  to  do  with  the  former  case,  where  the  landlord  received 
different  rates  of  rent  at  some  earlier  period.  No  doubt  the  Court  in  the  former  case 
did  express  an  opinion  that  for  twenty  years  rent  had  been  paid  at  an  uniform  rate  ; 
but  even  that^was  not  a  question  in  issue  in  the  former  suit,  and  in  such  a  manner  as 
to  make  the  decision  in  the  former  suit  for  enhancement  of  the  rent  of  a  share  in  a 
dependent  taluk,  the  zemindari  under  which  the  taluk  was  held  was  partitioned  under 
a  butwara  among  the  zemindars.  A  ten-anna  share  was  allotted  to  one  (the  present 
plaintiff)  a  four-anna  share  to  another,  and  a  two-anna  share  to  a  third.  The  talukdars 
continued  to  hold  the  entire  property,  and  paid  the  rent  apportioned  by  law  severally 
to  each  of  the  parties  entitled.  In  1861  the  owner  of  the  two-anna  share  obtained  a 
decree  against  the  talukdars  for  enhancement  of  the  rent  of  his  share.  In  the  present 
suit  against  the  same  talukdars,  the  defendants  contended  that  the  rent  of  their  taluk 
had  not  been  changed  for  a  period  of  more  than  twenty  years  before  suit.  It  was  held 
that  the  taluk,  which  was  intended  by  s.  17  of  the  Rent  Act,  was  the  original  taluk, 
and  that  if  the  defendants  could  show  that  the  rent  of  that  taluk  had  remained  unchanged, 
either  in  its  original  entirety  or  apportioned  as  it  had  been  under  the  butwara,  they 
would  be  entitled  to  the  benefit  of  the  section  ;  but  that  the  decree  in  the  suit'  of  1861 
had  the  effect  of  enhancing  the  rent  payable  for  the  whole  taluk,  and  that  the  plaintiff 
could  avail  herself  of  that  decree,  though  she  was  not  a  party  to  it. — (Sarut  Sundari  v. 
Anunda  Mohan,  I.  L.  R.,  Cal.,  273.)  N  brought  a  suit  against  P  for  enhancement  of 
rent.  P's  defence  was  (i)  that  no  notice  of  enhancement  had  been  given  :  (2)  that  the 
rent  was  not  enhanceable  as  he  and  his  predecessors  in  title  had  held  it  at  a  fixed  rent 
from  the  date  oi  the  Permanent  Settlement.  The  suit  was  dismissed  on  the  ground 
that  no  notice  had  been  given ;  but  the  Munsiff  stated  in  his  judgment  that  he 
considered  the  rent  enhanceable.  because  he  did  not  believe  in  the  genuineness  of 
the  documentary  evidence  produced  by  P.  The  decree  merely  ordered  that  the  suit 
should  be  dismissed,  the  portion  of  the  judgment  as  to  the  enhanceability  of  the  rent 
not  being  embodied  in  the  decree.  P  therefore  had  no  right  of  appeal  against  that 
portion  of  the  judgment.  In  a  subsequent  suit  by  N  against  P  for  enhancement  of 
rent  of  the  same  tenure,  it  was  held  that  P  was  precluded  by  flie  decision  in  the  former 
suit,  from  denying  that  the  rent  of  the  tenure  was  enhanceable,  although  the  decision 
on  that  point  was  not  embojjied  in  the  decree. — (Niamut  Khan  v,  Phadu  Buldia,  I.  L. 
R.,  6  Cal.,  319,  F.  B.)  In  Nundlal  v.  Bedhoomukhy,  I.  L.  R.,  13  Cal.,  17,  the 
correctness  of  this  decision  was  doubted  and  relying  upon  a  portion  of  the  judgment 
of  Run  Bahadur  v.  Lucho  Koer,  I.  L.  R.,  P.  C,  11  Qal.,  301,  it  wasYnaintained 
that  where  a  former  suit  between  the  same  parties  in  respect  of  the  same  subject- 
matter  has  been  dismissed  on  a  preliminary  point,  a,  finding  in  that  suit  as  to  the  merits 
in  the  plaintiff's  favour  will  not  bar  the  defendant  from  putting  forward  the  same  defence 
on  the  merits  in  a  subsequent  suit  by  the  same  plaintiff  against  the  same  defendant, 
in  deciding  cases  under  this  section,  it  is  only  necessary  to  consider  whether 
the  raiyat  has  held    at  a  fixed   rent    and    from    the   Permanent  Settlement.     For 
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definition    of    "Permanent    Settlement,"     see    sub-s.    12     of    5.    3,' ante,      "The 

ricrht  of    exemption  from  enhancement  is  founded  upon    the 
If  the  land  ha»  been  hdd  .^     .     ,  ,;'....,  ,     ,j  n      a       /    t 

at  a  fixed  rent  from  the      simple  fact  of  the  land  havmg  been  held  at  a  fixed  rate  of  rent 

nature  of  the  holding  need  irom  the  time  of  the  Permanent  Setdement.  When  it  is  proved 
not  be  considered.  ^^^^  ^^^  ^^^^  j^^   ^^^   ^^  ^^j^^    ^^  further  question  ailses 

as  to  whether  it  was  so  held  under  an  istemrari  or  mokurari  pottah,  or  whether  the 
person  claiming  the  right  to  enhance  is  an  auction-purchaser  or  not.  Sections  3  and 
4  of  Act  X  make  no  mention  of  the  nature  of  the  pottah  under  which  the  land  has 
been  held,  or  of  the  right  under  which  a  fixed  rent  has  been  paid  without  alteration, 
but  exempt  frcyn  assessment  lands  which  have  been  held  at  fixed  rents  from  the 
time  of  the  Permanent  Settlement.  The  presumption  required  to  be  made  is  not 
that  the  land  has  been  held  by  the  raiyat  and  his  ancestors,  or  bry  him  and  the  persons 
who  had  power  to  alienate  it  to  him,  but  simply  that  it  has  been  held  at  a  fixed  rent." — 
(Ram  Nath  v.  Watson,  i  Board's  Rep.,  169,  per  Peacock,  C.  J.) 

When  a  raiyat  has  held  at  a  fixed  rent  from  the  time  of  the   Permanent  Settle- 
ment, he  is  entitled  to  demand  a  pottah  at  the  fixed  rate  at 
auction^urch.-i8ere  "'  which  he  has  held,  and  his  rent  can  be  enhanced  even  by  an 

auction -purchaser  at  a  sale  for  arrears  of  revenue. — (Saduk  v. 
Mahamaya,  6  W.  R.,  Act  X,  16  ;  i  Ind.  Jur.,  77.)  The  raiyat  is  equally  protected, 
whether  the  sale  of  the  estate  was  made  under  the  former  sale  law.  Act  I  of  1845,  or 
the  existing  law.  Act  XI  of  1859.  Under  Act  I  of  1845,  s.  26,  a  tenure  was  only 
secure  from  enhancement  when  it  had  been  held  at  a  "  fixed  rent  more  than  twelve 
years  before  the  Permanent  Settlement ;"  but  this  has  been  modified  by  s.  i  of  Act  X  of 
1859,  which  says,  that  such  parts  of  s.  26,  A«:t  I  of  1845,  as  relate  to  the  enhancement  of 
rents  and  ejectment  of  tenants  by  the  purchaser  of  an  estate  sold  for  arrears  of  Grovt. 
.  revenue,  are  declared  subject  to  certain  modifications,  one  of  which  is  that  contained 
in  s.  3  vie.,  that  a  raiyat  who  has  held  at  a  fixed  rate  of  rent,  which  has  not  been  changed 
from  the  time  of  the  Permanent  Settlement,  is  entitled  to  receive  a  pottah  at  that  rate. 
— (Hurryhurv.  Puddo  Lochon,  7  W.  R.,  176,  F.  B.)  Auction -purchasers  at  a  revenue 
sale  where  declared  entitled,  after  notice  duly  given,  to  enhance  the  rents  of  all  under- 
tenures  and  to  eject  all  under-tenants  with  the  following  e'Xceptions,  and  cl.  2  of  s.  26 
Act  1  of  1845,  and  Act  XII  of  1841,  gave  the  first  and  second  exceptions,  vtBt  (i) 
Istemrari  or  mokurari  tenures  held  at  a  fixed  rent  more  than-  twelve  years  before  the 
Permanent  Settlement  ;  (2)  tenures  existing  at  the  time  of  .the  Decennial  Settlement, 
but  not  proved  to  be  liable  to  a  increase  of  assessment  on  the  grounds  stated  in  s,  51 
Reg.  VIII  of  1793.  Clause  2  of  s,  37  of  Act  Xlof  1859  made,  however,  exceptions  for 
(i)  Istemrari  or  mokurari  tenures  held  at  a  fixed  rent  from  the  time  of  the  Permanent 
Settlement ;  (2)  Tenures  existing  at  the  time  of  settlement,  which  have  not  been 
held  at  a  fixed  rent,  provided  always,  that  the  rents  of  such  tenures  shall  be  liable 
to  enhancement  under  any  law  for  the  time  being  in  force  for  the  enhancement  of  the 
rent  of  such  tenures.  It  will  thus  appear  that,  under  cl.  2  of  ss.  27  and  26  respectively 
of  Acts  XII  of  1841  and  I  of  1845,  the  tenures,  if  shown  to  be  in  existence  at  the 
time  of  the  Decennial  Settlement,  were  protected  from  enhancement,  unless  the  auction - 
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purchaser  could  prove  their  liability  thereto  ;  under  the  corresponding  clause  in  Act 
XI  of  1859,  the  tenant  is  protected  from  ejectment  but  is  liable  to  enhancement  unless 
he  can  prove  that  he  held  at  a  fixed  rent  for  the  time  of  the  Permanent  Settlement. 
The  burden  of  proof  in  this  latter  case  is,  however,  considerably  lengthened  by  the 
twenty  years'  presumption  of  ss.  4  and  16  of  Act  X  of  1859  (ss-  4  and  17  of  Act  VIII 
of  1869,  B.  C),  corresponding  to  the  present  section.  A  tenant  who  has  held  land 
since  the  Permanent  Settlement,  but  at  a  varying  rate,  acquires  no  right  under  this 
section  ;  his  position  is  in  no  respect  superior  to  an  ordinary  rai^-at  with  a  right  of 
occupancy  ;  and  consequently  he  is  .'only  entitled  to  pottah  at  fair  and  equitable  rates. 
— (Dinabundhu  v,  Ramdhon,  9  W.  R.,  522.) 

•Ezodpt  on  thf  ground  of  an  altdration  in  thd  area  of  the  holding  or 

tOnnrO : — The  use  of  the  word  "  alteration  "  is  not  very  happy.     Alteration   implies   a 
.  change  by  addition  or  subtraction.     If  a  tenant  holds  ostensibly 

iiabie*to  enhancement.  *  Certain  quantity  of  land,  but  it  is  found  on  measurement  that  he 

holds  more  than  what  he  professes  to  hold,  can  we  say  that  there 
has  been  an  alteration  in  the  area?   ^For  notes  under  this  head,   see  s.  52  of  the  Act. 
Snb-Section  2  : — Section 4  of  Act  VIII  of  1869  ran  as  follows:     "Whenever  in 
any  suit  under  this  Act  it  shall   be  proved  that  the   rent   at 
Th€  o    law.  which   land    is  held  by  a  raiyat  in  any  such  province  has  not 

been  changed  for  a  period  of  twenty  years  before  the  com- 
mencement of  the  suit,  it  shall  be  presumed  that  the  land  has  been  held  at  that  rent 
from  the  time  of  the  Permanent  Settlement,  unless  the  contrary  be  shown,  or  unless 
it  be  proved  that  such  rent  was  fixed  at  some  later  period."  And  s.  17  of  Act  VIII 
of  1869,  B.  C.  (s.  16  of  Act  X  of  1859)  provided  :  "  Whenever  in  any  suit  under 
this  Act,  it  shall  be  proved  that  the  rent  at  which  a  Uluk  or  other  tenure  is  held  in 
the  said  provinces  has  not  been  changed  for  a  period  of  twenty  years  before  the  • 
commencement  of  the  suit,  it  shall  be  presumed  that  such  taluk  or  tenure  has  been 
held  at  that  rent  from  the  time  of  the  Permanent  Settlement,  unless  the  contrary  be 
shown,  or  it  be  proved  that  such  rent  was  fixed  at  some  later  period." 

This  sub-section  should  be  read  with  s.  1 15  which  provides  that  when  the  parti- 
culars mentioned  in  s.  102,  cl.  (b)  have  been  recorded  under  Chap.  X,  the  presump- 
tion under  this  sub-section  shall  not  thereafter  apply  to  that  lenancy.-  See  note  to  that 
section  and  the  decision  in  the  case  of  Secretary  of  State  v.  Kazimuddin,  I.  L.  R.,  26 
Cal.,  617.    See  also  s.  191,  />(?s^. 

Proviso  to  SUb-SOOtion  (2) : — This  proviso  was  introduced  with  a  view  to  the 
introduction  into  Council  of  a  Bill  for  the  registration  of  the  tenancies  referred  to ; 
but  the  Bill,  though  introduced  into  Council,  was  subsequently  abandoned  (Proceedings 
of  the  Bengal  Council,  Nov.  27th,  1886,  p.  102). 

If  it  is  prOVOd  thaf,  &C ; — in  a  suit  for  enhancement  there  must  be  legal  evi- 
dence or  proof  of  twenty  years*  uniform  rent  before  defendant 
Proof  necessary  to  estab-  obtain  the  benefit  of  the  presumption  under  s.  4,  Act  X  of 

lish  the  presumption.  «^  »     .  ^ 

1859.— (Raj  Narain  r.  Atkins,  i  W^R.,  45 ;  3  ^-  J-  P-  J-.  161. 
See  also  3  W.  B.,  Act  X,  148  ;  Ram  Kishore  v.  Chand  Mundle,  5  W.  R.,  Act  X,  84.) 
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It  would  not  be  generally  sufficient  for  the  raiyat  to  swear  that  he  has  paid 
rent  at  a  uniform  rate  for  more  than  twenty  years  without  proving  such  payments  by 
dakhilas  or  other  good  independent  evidence. — (Huro  Chunder  v  Mohesh  Chundra, 
5  W.  R.,  Act  X,  89 ;  Kalee  Koomaree  v,  Shumboo  Chunder,  6  W.  R.,  Act  X,  23 ; 
Prem  Shahoo  v.  Sheik  Nyamat  Ali,  i A.,  Act  X,  89 ;  Ananda  Sundari  v.  Doofga 
Moni,  %b,f  Act  X,  91.)  A  raiyat  is  bound  to  give  strict  proof  of  a  uniform  payment  of 
rent  for  twenty  years.  That  is  a  matter  which  should  not  be  decided  in  his  favour  on 
mere  inference.— <Sham  Lai  v.  Boistub  Churn  7  W.R.,  407.)  The  evidence  must  go  the 
distance  of  twenty  years  at  least. — (Bungo  Chandra  v.  Ram  Kanye,  10  W.  R.,  256.) 
The  presumption  cannot  be  established  by  imperfect  and  unproved  evidence. — (Sree 
Nath  V.  Poglian,  17  W.  R,,  374.)  On  the  other  hand,  it  has  been  held  that  a  raiyat 
is  not  bound  to  file  dakhilas  in  order  to  establish  the  presumption  allowed  by  Act  X 
of  1859,  s.  4,  if  he  can  establish  it  by  other  good  independent  evidence. — (Radha 
Gobind  V.  Shama  Sundari,  21  W.  R.,  403;  Elahee  Bux  r.  Rupan  Tilee,  7  W.  R., 
284 ;  Gobinda  Kurmokar  v.  Kumud  Nath,  3  W.  R.,  Act  X,  148.)  The  sworn  de- 
claration of  the  raiyat  that  the  rent  had  not  vaped  for  more  than  twenty  years  corro- 
borated by  the  records  of  the  Collectorate  which  showed  that  the  rent  had  been  the 
same  as  it  had  been  more  than  thirty  years  ago,  was  sufficient  to  warrant  the  pre- 
sumption.— (Raj  Doorlub  r.  Moheseur  Bhutt,  10  W.  R.,  364 )  A  uniform  payment 
may  be  proved  by  evidence  very  much  short  of  the  production  of  receipts  for  each  and 
every  year  during  such  period.— (Komal  Lochan  v,  Zamiruddin,  7  W.  R  ,  417.)  Nor 
need  he  prove  receipts  for  twenty  consecutive  years  before  the  date  of  suit,  if  he  happens 
to  have  lost  the  dakhilas  for  one  or  two  years. — Katyanee  Debi,  v.  Sundari  Debi,  2 
W.  R.,  Act  X,  60  ;  4  R.  J.  P.  J.,  154)  ;  more  especially  where  the  landlord  refuses  to 
take  rent  a  few  years  before  suit. — (Gyaram  Dutt  r.  Gooroo.Churan,  2  W.  R.,  Act  X,  59.) 
As  to  proof  of  uniform  rent  for  twenty  years  the  decisions  all  tend  to  show  that  it  is  not 
necessary  to  prove  for  each  separate  year  of  the  twenty,'  provided  that  the  receipts 
extend  over  that  period. — (Hurro  Nath  v,  Chitra  Moni,  3  W.  R.,  Act  X, 
122;  so  I  W.  R.,  280;  3  R.  J.  P.  J.,  135.)  But  proof  of  uniform  payment 
must  be  shown,  if  not  for  every  year  in  twenty  years,  at  least  for  the  greater 
portion  of  that  period,  and  for  years  in  the  earlier  as  well  as  in  the  later 
portion  of  the  same*. — (Sumo  Moyi  v.  Baboo  Khan,  9  W.  R.,  270.) 
The  most  recent  explanation  on  this  point  is  thus  given  by  Phear,  J.  :  **We  will  add 
that  the  Judge  ought  not  to  presume  a  uniform  rent  for  twenty  years  preceding  suit 
upon  evidence  which  only  touched  a  portion  of  that  period.  For  instance,  suppose 
the  evidence  to  satisfy  him  that  the  rent  had  been  uniform  for  eighteen  years  before 
suit,  he  would  be  wrong  in  presuming  from  that  alone  that  it  must  have  been 
uniform  for  two  more  also,  or  in  other  words,  for  twenty  years  on  the  whole.  On  the 
other  hand^  to  support  a  finding  of  uniformity  for  any  giv5h  number  of  years,  it  is 
not  necessary  that  there  should  be  evidence  bearing  directly  upon  every  year  of 
that  number.  It  is  sufficient  if  the  whole  space  of  that  time  is  included  between 
limits  upon  which  the  ^evidence  bears,  provided  that  the  evidence  is  such  as 
10    lead    to    the    belief    that    the  rent    was   uniform   through    out    the    intervening 
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period."— (Foschola  v,  Hurro  Chunder,  8  W.  R.,  284 ;  Bash  Behari  v.  Ram 
Kumar,  22  W.  E.,  487.)  If  the  evidence  in  a  case  shows  that,  during  the  period 
for  which  receipts  afe  not  produced,  the  raiyat  was  paying  at  a  different  rate  of  rent, 
that  evidence  must  be  considered  with  the  receipts  that  are  produced. — ^Gobinda 
Chunder  v,  Romani  Dasi,  6  W.  R.,  Act  X,  42.)  "The  varying  amounts  of  rent  paid 
by  the  defendant  in  each  year  are  not  inconsistent  with  the  uniformity  in  the  amount 
of  payment  required  by  law  to  warrant  the  presumption.  It  is  not  uniformity  in  the 
amount  actually  paid  that  is  required  to  raise  the  presumption  but  only  uniformity 
in  the  r^te  agreed  upon." — (Moran  &  Co.  v,  Anunda  Chundra,  6  W.  R.,  Act  X,  35.) 
"  It  is  quite  possit{|e  that  a  raiyat  may  not  have  paid  his  rent  regularly,  in  which  case 
there  would  be  a  variarion  in  the  amonnt  of  rent  as  shown  by  the  receipts.  If  this 
kind  of  variation  were  to  be  the  test,  no  raiyat  would  be  safe,  and  the  object  of.  the 
law  would  be  frustrated. — Sham  Charan  v.  Dwarka  Nath,  19  W.  R.,  100.)  On  the 
other  hand,  the  amount  of  rent  paid  is  not  conclusive  evidence  of  the  amount  of  rent 
at  which  land  is  held  but  may  be  rebutted  by  showing  that  the  rent  is  greater  or  less. 
(Ananda  Moyi  v,  Banee  Sumomayi.  6  W.  R.,  Act  X,  83.) 

As  a  general  rule,  dakhilas- should  be  attested  or  proved  by  oral  evidence  in  the 

same  manner  as  all  other  documentary  evidence.    The  tenant 
to^rove"?^"*'^'*^  cannot  be  expected  in  every  case  to  summon  all  the  gomastas 

of  his  zemindari  for  the  past  20  or  30  years  to  attest  his  dakhilas. 
He  may  attest  the  dakhilas  himself  which  were  given  to  him  personally  — (Rajessuri  v, 
Srinath,  4  W.  R.,  Act  X,  42  ;  Dumaine  v,  Oottum,  13  W.  R.,  463  ;  compare  5  W, 
R.,  Act  X,  II,  53  ;  6  W.  R.,  Act  X,  83  ;  7  W.  R.,  15,.^!,  105,  33s  ;  8  W.  R.,  517  ;  10 
W.  R.,  107,  490;  II  W.  R.,  105,  170;  17  W.  R.,  346)  If  aVaiyat  produces 
dakhilas  and  swears  that  he  received  them  from  the  landowner  or  his  agent, 
or  g^ves  other  primd  facie  evidence  of  their  genuineness,  and  the  landlord  or 
his  agent  does  not  come  forward  and  deny  them  or  give  evidence  to  show 
that  they  are  not  genuine,  they  may  be  taken  as  primd  facie  evidence  against 
him,  if  the  evidence  of  the  raiyat  is  believed.  But  this  genuineness  is  not  to  be 
presumed  merely  because  they  are  not  disputed  by  the  landlord.  There  must 
be  some  primd  facie  evidence •  given  to  show  their  genuineness. — (Kritibash  v. 
Ramdhun,  7  W.  R.,  F.  B.,  526;  2  Ind.  Jur.,  197  ;  Ramjodu  v.  Sukhie  Narain,  8 
W.  R.,  488 ;  Gunganarain  v,  Saroda  Mohan,  12  W.  R.,  30 ;  Raj  Rahomed  v, 
Banoo  Lashma,  12  W.  R.,  34;  Madhub  Chandra  v.  Raja  Promothonath,  20  W.  R., 
264;  compare  9  W.  R.,  147,  241;  14  W.  R.,  211  ;  20  V^ ,  R,,  264,)  Dakhilas 
unattested  or  attested  only  by  the  evidence  of  a  manager  or  ammooktear  of  the 
defendant,  are  no  legal  •evidence  of  uniform  payment  of  rent. — (Reeazoonnisa  v. 
Bookoo  Chowdrain,  12  W.  R.,  267 ;  see  also  12  W.  R.,  350.) 

The  value  to  be  attached   to  jumma-wasil-baki  and  canungoe  papers  as  proof  on 

the  part  of  the  plaintiff  in  rebutting  the  presumption  of  a  uniform 
Value  of  lumma-waftil-       rent  was  discussed  by   Norman,  J.,   as  follows  ;  "  A  jumma- 

baki  and  other  zemindari  ^       ^  ^     ^ 

papers  a»  evidence.  wasil-baki  might  be  admissible  under  s.  43,    Act    II   of   1855, 

as  a  book  regulariy  kept  in  the  way  of  business,  but  as  such 
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it  would  be  corroborative  and  not  independent  proof  of  the  facts  stated  therein  :  very 
possibly  the  paper  may  be  made  evidence.  The  writer  of  it  may  be  produced. 
Refreshing  his  memory  from  the  paper  (see  s.  45)  he  might  be  alJle  to  state  what  rent 
the  defendant  paid  in  the  year  in  question  ;  and  then  to  corroborate  his  testimony,  the 
paper  may  be  put  in  under  s.  43.  If  it  is  proved  that  the  writer  is  dead  and  cannot  be 
found,  the  document  may  be  put  in  as  an  entry  made  in  the  ordinary  course  of 
business  under  s.  39,  Act  II  of  1855.  As  to  the  canungoe  papers,  it  is  not  stated  that 
the  state  was  held  khas  or  under  attachment  in  1227  ;  and  if  not,  it  is  probable  that 
the  entries  in  the  canungoe  paper  are  not  evidence  against  the  defendant.  If  they 
simply  g^ve  the  rate  of  rent,  they  will  probably  have  been  made  fjom  mere  hearsay  in 
the  first  instance.— (Kheromoni  Dasi  v.  Bijoygobind,  7  W.  R^,  533.)  Jumma-wasiU 
baki  ought  not  to  be  regarded  as  anything  else  than  "  books  proved  to  have  been 
r^ularly  kept  in  the  course  of  business,"  and  by  s.  43,  Act  II  of  1855,  they  are 
"admissible  as  corroborative^  but  not  as  independent  proof  of  the  facts  therein  stated." 
They  are  consequently  insuflficienl  by  themselves  and  without  independent  proof  to 
rebut  the  presumption  which  arises  under  s.4,  Act  X  of  1859.  in  favour  of  the  defendant 
who  has  been  found  to  hold  lands  at  a  uniform  payment  of  rent  for  more  than  20  years. 
— (Ramlal  V.  Tara  Soondari,  8  W.  R.,  280;  Sheik  Newazi  v,  Mr.  L.  Lloyd,  ib., 
464  ;  Bejoy  Gobinda  v.  Bhekoo,  10  W.  R.,  291  ;  Mohimchundra  f.  Poomo  Chundra, 
II  W.  R.,  165)  A  jumma-wasil-baki  paper  is  a  private  memorandum  made  for 
the  reminder's  own  use,  and  that  of  his  servants,  and  must  therefore  be  looked  on 
with  great  suspicion.  It  should  be  attested  and  proved  by  the  best  evidence  t.  e,,  of 
the  writer  himself. — (Adait  Chaitaman  v,  Jugalchundra,  5  W.  R.,  242;  compare 
s.  67  of  Act  I  of  1872.)  Hence  where  the  raiyat  proved  a  uniform  payment  for  20  years, 
it  was  held  that  the  presumption  was  not  rebutted  by  the  omission  of  all  mention  of 
the  holding  in  certain  jumma-wasil-baki  papers  produced  from  the  office  of  the  canungoe 
and  dated  1229. — (Ram  •  Lochan  v,  Bamasundari,  6  W.  R.,  Act  X,  95.)  Similarly 
jummabundi  papers,  like  books  of  account  can  only  be  used  as  a  corroborative  evidence. 
— (Chamarnee  Bibi  v,  Aenulla  Sirdar,  9  W.  R.,  451  ;  Gujjo  Koer  r.  Syud  Aulay 
Ahmed,  14  W.  R.,  474.)  The  evidence  of  the  patwari  as  to  previous  collfections, 
corroborated  by  the  jummabundi  papers  of  three  years,  is  conclusive  in  a  suit  of  rent. 
— (Dhanukdhari  v.  Mr.  George  Toomy,  20  W.  R.,  142.)  The  jummabundi  papers  are, 
however,  valueless  without  the  evidence  of  the  patwari. — (Pundit  Bhugawan  Dutt  tr. 
Sheomungal,  22  W.  R.,  256.)  Section  34  of  Act  I  of  1872  has,  however,  altered  the 
law  as  laid  down  by  s.  43  of  Act  II  of  1855,  and  jumma-wasil-baki  papers  are  indepen- 
dent evidence  in  a  suit  for  enhancement  of  rent  to  rebut  a  presumption  arising  from 
unifrom  paymet  for  20  years. — (Vilaet  Khan  r.  Rashbehari,  22  W.  R.,  549-)  "  Now 
it  would  appar."  observed  in  this  case,  Markby,  J.,  *•  that  prior  to  the  late  Evidence 
Act,  these  papers  would  not  have  been  admissible  to  prove  that  fact  unless  some  other 
evidence  tending  to  establish  the  same  fact  had  also  been  given.  This  was  so  held  in  a 
case  reported  in  the  8  W.  R.,  p.  280.  The  language  of  the  Statute  that  was  then  in 
force  differs,  however,  very  materially  from  that  of  the  present  Act.  By  Act  II  of  1885, 
s.  48,  documents  of  this  kind  were  declared  to  be  only  admissible  as  corroborative,  but 
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not  as  independent  proofs  of  the  facts  stated  therein  ;  that  language  has  not  been 
adopted  in  the  present  Act.  The  only  limitation  in  s.  34.  is  that  statementa^contained 
in  documents  of  this  kind  shall  not  alone  be  sufficient  evidence  to  charge  any  one  with 
liability.  It  appears  to  me  that  this  change  of  expression  has  made  a  substantial 
alteration  in  the  law,  and  I  do  not  consider  that  it  can  be  said  that  these  documents 
have  been  used  alone  in  order  to  charge  the  defendant  in  this  case  with  liability  tUftt 
has  been  imposed  upon  him.  He  is  charged  with  the  rent  of  the  land  he  occupies  by 
reason  of  its  occupation  by  him,  that  rent  being  considered  to  be  a  fair  and  equitable 
rent  for  the  land  occupied  ;  and  what  these  documents  have  been  usedjor  is  not  to 
charge  him  with  liability  but  to  answer  the  claim  which  he  set  up  to  exemption 
from  what  would  be  the  ordinary  liability  of  a  tenant."  So  jumma-wasil-baki 
papers  are  produced  "at  the  citation  of  the  raiyat  himself,  they  are  not  merely 
corroborative  but  good  and  sufficient  Evidence  as  against  the  latter  in  rebutting  the 
presumption  under  this  section.— (Shib  Persad  v.  Promotho  Nath,  10  W.  R.,  193.) 
But  zemindar's  papers  filed  and  attested  by  gomastas  are  not  conclusive  proof  of 
variation,  unless  it  can  be  shown,  not  merely  that  the  jumma-wasil-baki  and  similar 
papers  show  a  varying  rate,  but  that  the  raiyat  has  paid  at  a  varying  rate. — (Gopal 
Mundle  v,  Nobokishen,  5  W.  R  ,  Act  X,  83.)  Thus  it  has  been  held  that  jumma-wasil- 
baki  papers  are  not  admissible  as  independent  evidence  of  the  amount  of  rent  mentioned 
therein  ;  but  it  is  perfectly  right  that  a  person  who  has  prepared  such  jumma-wasil- 
baki  papers  on  receiving  payment  of  the  rents,  should  refresh  his  memory  from  such 
papers  when  giving  evidence  as  to  the  amount  of  rent  payable. — (Akhil  Chandra  v, 
Naya,  I.  L.  R.,  10  Cal.,  248.)  A  jummabundi  prepared  by  a  Deputy  Collector  while 
engaged  in  the  settlement  of  land  under  Reg.  VII  of  1822,  is  a  public  document  within 
the  meaning  of  s.  74  of  the  Evidence  Act,  and  it  is  not  necessary  to  show  that  at  the 
time  when  such  document  was  prepared,  a  raiyat  affected  by  its  provisions  was  a 
consenting  party  to  the  terms  therein  specified. — (Tara  Patra  v,  Abinash  Chunder  Dutt, 
I.  L.  R.,  4  Cal.,  79.) 

Snrillg  20  yeStrS.  &0 ; — a  raiyat  is  bound  to  give  strict  proof  of  a  uniform  pay- 
ment oi  rent  for  twenty  years  immediately  preceding  the  commencement  of  twenty 
years'  suit. — (Rajnarain  r.  Atkins,  i  W.  R.,  45;  Musst.  Mahmeda  Bibi  v.  Haradhun, 
5  W.  R.,  Act  X,  12.)  The  meaning  of  this  section  is  that  iX^here,  at  the  time  of  the 
commencement  of  the  suit,  land  is  held  by  a  raiyat,  and  has  been  held  by  him,  or  by 
some  person  through  whom  he  claims,  at  the  same  rent  for  a  period  of  twenty  years 
next  before  the  commencement  of  the  suil,  the  presumption  specified  in  the  section  shall 
be  made.  In  other  words,  there  must  have  been  a  holding  for  twenty  years  next  before 
the  commencement  of  the  suit  at  a  rent  which  has  not  been  changed  during  that  pe- 
riod.— (Luteefunnisa  Bibi  v.  Poolin  Behan,  i  Hay's  Rep.,  242.)  But  the  proof  of 
uniform  payment  of  rent  up  to  the  date  of  suit  is  not  absolutely  necessary  to  entitle  a 
raiyat  to  the  benefit  of  the  the  presumption  'in  a  case  where  the  landlord  refuses  to  take 
rent  for  a  few  years  before  suit.— (Gyaram  v,  Gooroochum,  2  W.  R.,  Act  X,  59.) 
In  cases  of  saleable  tenures,  the  period  of  possession  by  the  raiyat 's  vendor  is  included 
in  the  twenty  years  mentioned  in  this  section. — (Kaza  Newaz  v,  Nubokishore,  5  W. 
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R.,  Act  X,  53.)  In  a  suit  for  enhanced  rent,  the  presumption  from  uniform  payment 
of  rent  fonpiwenty  years  was  held  not  rebutted  by  the  mere  fact  that  the  defendant 
had  acquired  the  tenure  from  another  person  originally  in  1226. — (Sanji  Lall  Ram- 
narain  v.  Nudea  Panda,  2a  W.  R.,  475.)  Or  by  the  existence  of  a  kabuliyat  for  the 
year  1245,  such  a  kabuliyat  being  as  much  consistent  with  the  confirmation  of  a  pre- 
e^Hting  rent  as  with  the  settlement  of  a  new  rent :  the  presumption  from  uniform  pay- 
ment of  rent  for  twenty  years  can  only  be  displaced  by  positive  proof  to  the  contrary. 
— (Soorjamani  V.  Peary  Mohun,  25  W.  R.,  33i')  On  proof  of  payment  of  a  uni- 
form rent  for  twenty  years,  the  presumption  imperatively  arises  from  the  time  of  the 
permanent  Settlement.— (Rakhaldas  Tewary  r.  Kenooram  Haldar,  7  W.  R.,  242.) 
For  other  cases  see  notes  under  the  head — **  which  has  not  been  changed,"  A  break 
or  interruption  in  the  holding  of  the  land  would  be  sufficient  to  rebut  the  presumption. 
"But  if  a  raiyat  holding  at  particular  rent  was  unlawfully  evicted, 
A  break  In  the  holding.  j^^  ^^^j^  ^^^  necessarily  cease  to  hold  at  that  rent.     "  Evic 

tion,  though  it  would  put  an  end  to  the  raiyat's  possession,  would  not  destroy  his  hold- 
ing; and  therefore  if  the  raiyat  is  restored  to  possession,  he  is  restored  to  his  original 
holding,  if  that  holding  would  not  have  ceased  to  exist  but  for  the  eviction." — (Lutee- 
funnissa  Bibi  v.  Poolin  Behari,  W.R.,  Sp.,  91.)  The  break  of  one  year  in  twenty  is  not 
sufficient  to  rebut  the  presumption  that  the  receipts  for  nineteen  years  prove  the  payments 
of  uniform  rent.— <3  W.  R  ,  Act  X,  122 :  Radha  Moyi  v,  Aghorenath,  25  W.R.,  384.) 
Xt  shall  bo  prOSUmed,  &C. — The    grounds  on    which  a   raiyat  can   still   claim 

benefit  of  the  presumption  in  cases  where  he  sets  up  a 
.l*;'t^^can  U^u^m^eT       pottah  may  be  said  to  be  summarised  in  the  following  Full 

Bench  case,  where  Peacock,  C.  J.,  in  deliveryig  judgment, 
says:  "Then  comes  the  question,  what  would  comply  with  those  words  unless  the 
contrary  be  shown,  or  unless  it  be  proved  that  such  rent  was  fixed  at  some  later^period  ? 
If  a  defendant  sets  up  that  he  came  in  under  a  pottah  subsequent  in  date  to  the  time 
of  the  Permanent  Settlement,  it  appears  by  his  own  showing  that  he  has  not  held  from 
the  date  of  the  Permanent  Settlement.  Bnt  if  he  should  say,  "  I  hold  under  a  pottah 
prior  to  the  time  of  the  Permanent  Settlement,  and  I  have  been  paying  rent  4or  the 
last  twenty  years  at  a  uniform  rate,  and  should  prove  that  he  had  held  at  the  same 
rate  of  rent  for  a  period*of  twenty  years  next  before  the  commencement  of  the  suit, 
the  fact  of  his  having  stated  that  he  held  under  a  pottah  would  not  deprive  him  of 
the  benefit  of  the  presumption  arising  from  the  uniform  payment  of  rent  evefi  if  he 
should  fail  to  prove  that  his  pottah  was  genuihe."  So,  if  he  were  to  say  "  I  have  held 
for  a  period  of  twenty  years  at  the  same  rate,  and  I  hold  a  pattah  of  a  date  subsequent 
to  the  Permanent  Settlement,  but  that  pottah  was  granted  to  me  in  confirmation  ol 
a  prior  holding,"  that  would  not  rebut  the  presumption  arising  from'the  proof  of  his 
having  held  at  a  rent  which  has  not  been  changed  for  a  period  of  twenty  years  next 
before  the  commencement  of  tffe  suit.  It  is  only  when  by  evidence  or  by  his  own 
showing  it  appears  that  his  holding  commenced,  or  that  his  rent  was  fixed  at  a  period 
subsequent  to  the  date  of  the  Permanent  Settlement  that  the  presumption  created 
in  his  favour  by  s.  4,  Act  X  of  1859,  is  rebutted.    A  raiyat  is  not  precluded  from   the 
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benefit  of  his  having  held  at  a  fixed  rate  of  rent  which  had  not  been  changed  from  the 

date  of  the  Permanent   Settlement,    or  of  any   presumptive    evidence  to  that  effect 

merely  from   the  fact   of   his  stating  that  he  held  under  a  pottah  not  inconsistent  with 

that  presumption,  thougfh  he  might  fail    to  prove  the  pottah." — ((^rish    Chunder  v. 

Kali    Krista,   6   W.  R.,  Act  X,  58.)     As  a  confirmation  of  the  views  above  expressed, 

the  Privy  Council  says  :  "  A  pottah  may  be  a  confirmatory  grant  only  ;  there  is  nothing 

in    accepting  such  a  grant     inconsistent     with   the   presumption   that  a  prior  title 

existed. — (Ram  Chunder  v.  Jogesh  Chunder,  19  W.  R.,  353.)     But  the  setting  up  of 

a  pottah  found  to  be  a  forgery  was  held  to  be  no  bar  to  the  presumption  arising  under 

this  section.— (I shur  Chunder  v.  Nitya  Nund,  6  W.  R.,  Act  X,  70.) 

On  the  other  hand,    if  a  raiyat  pleads  a  holding  for  more  than  twenty  years,  at  a 

uniform   rent    on    a     pottah   subsequent  to   the    Permanent 

When  benefit  can  Settlement,    the  defence   viods  the  presumption,  and  the  case 

not  be  claimed. 

must  be  decided  according  to  the  pottah. — (Luchmee  Persaud 

V.   Ram   Gholam,   2    W.  R.,    Act  X,    130 ;  Watson  &  Co.  r. 

Choto  Joora,  Marsh.,  68  ;  Hay,  232.)     In  a   suit  for  enhancement  of   rent  where    a 

lower  Appellate  Court  decided   that   the  tenure  originated  in  1200  under  a  kabuliyat, 

and  that  there  was  no  presumption  under  this  section,  it  was  held   that   there   was   no 

error  of  law. — (Mahomed   Manoo   v.   Sheik    Mahomed  Asanullah,    17   W.  R.,  349; 

Ramlal  v,  Lalla  Petumlal,  Marsh.,  403  ;  Kundu  Misser  v,  Gunesh    Sing,   6   B.  L.  R., 

App.,  120 ;  15  W.  R.,  193 ;  Huree  Kishen  t?.  Sheik  Baboo,  i  W.  R.,  5  ;    Ram    Kishen 

V.   Meeah   Delerali,   Sp.  W.  R.,  Act  X,  36.)    But  the  production  of  a  pottah  of  a  date 

subsequent  to  the  Permanent  Settlement,  if  not  inconsistent  with  the  inference   that   it 

is  a  continuance  of  a  former  state  of  things,  will  not  deprive  the  raiyat  of  the  benefit  of 

the  presumption  under  this  section   if  he  can   prove  a  uniform    payment  for    twenty 

years,  previous  to  the  commenecment  of  the  suit. — (Kishen  Mohan  v.    Eshan  Chunder, 

4  W.  R.,  Act  X,  36 ;  Peary  Mohun  v.  Koylash  Chunder,  23  W.  R.,  53  ;  Ram  Chunder 

V.  Jogesh  Chunder,  19  W.  R.,  35.  P.  C,  Sooja  Mani  v.  Peary  Mohan,  25  W.  R.,  331.) 

The    mere    existence  of    a    pottah  and  an    amulnama    of  a    date  subsequent  to  the 

Permanent  Settlement  is  ndt  conclusive  evidence   that  the  rate  was  then  changed  or  was 

first  fixed.— (Luchman  Narain  v.  Koodil  Kant,  6  W.  R.,  Act  X,  46.)  But.where  a  raiyat 

cannot  show  thai  his  pottah  is  only   confirmatory  of  a  previous  holding,  his   possession 

dates  from  the  date  of  the   pottah,   an  J  he  will  not  be  entitled  to  the  benefit  of  the 

presumption. — (Sheik  Jainuddin   v.   Poorno   Chunder,  8  W.  R.,  129  ;  Watson  &  Co. 

V.  Anjuhna  Dasi,  10  W.  R.,   107.)  A   person   by  taking  a  perpetual  pottah  after  the 

Permanent  Settlement  at  the  same  rate  as   paid  by   the  formar  holders,  must  be  con- 

sidered  to  have  acquired  a  new  tenure,   and   is  not  protected   from  enhancement  on  the 

ground  that  the  former  holders  held  at  the   present  rate  from   before  the  Permanent 

Settlement.— (Ram  Chunder  t?.    Romesh   Chunder,    2   W.     R.,    Act   X,   47.)    The 

presumption  will  not  be  rebutted  by  showing  that  the  estate   within  which  the    tenure 

is  situated  was  not  permanently   settled  in  1793.     The  section   does  not  apply  only  to 

tenures  forming  part  of  an  estate  permanently  settled  by  the  permanent  settlement 

of  1793  (Tamasha  v.  Asutosh  Dhar,  4  C.  W.  N.,  513). 
28 
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When  a  defendant  wishes  to  avail  himself  of  the  benefit  of  the  presumption  of 
an  unchanged  rent  for  twenty  years,  he  must  take  care  that 
contistenT  \s^K  the*  fact  there  is  nothing  in  his  pleadings  which  is  inconsistent  with 
sLJdiJiSSt^'*'"'  Permanent  ^  holding  from  the  time  of  the  Permanent  SetUement.  Thus 
in  Watson  &  Co.  v,  Chota  Joora,  Marsh.,  68,  the  defendant 
setup  a  pottah  which  had  been  granted  in  1212  at  a  rent  of  Rs  12  per  annum,  and 
alleged  that  he  had  been  in  possession  more  than  fifty-seven  years  at  the  rent,  but 
did  not  plead  possession  from  the  time  of  the  Permanent  Sfttlement ;  it  was  held  by 
the  Court  that  the  defence  itself  rebutted  the  presumption. '*  Soction  4,  "  observed 
Peacock,  C.  J.,  "makes  the  payment  of  rent  for  twenty  years,  without  alteration  of 
the  amount,  presumptive  evidence  that  the  land  has  been  held  at  that  rent  from  the 
time  of  the  Permanent  Setdement ,-  and  unless  the  presumption' is  rebutted,  the  raiyat 
is  entitled  by  s.  3  to  a  pottah  at  that  rate,  and  his  rent  consequently  cannot  be 
enhanced.  But  in  this  case  the  defendant  did  not  rely  upon  the  fact  that  the  land  had 
been  held  at  a  rate  of  rent  which  had  not  been  changed  from  the  time  of  the  Permanent 
Settlement,  but  upon  a  pottah  alleged  to  have  been  granted  in  121 2,  long  after  the 
Permanent  Settlement.  His  own  defence  rebutted  the  presumption  ;-and  although  he 
'failed  upon  the  ground  that  the  pottah  was  not  a  genuine  one,  he  never  alleged  in 
his  answer  that  the  rent  of  Rs.  12  had  been  paid  from  the  time  of  the  Permanent  Settle- 
ment, as  he  ought  to  have  done,  if  he  intended  to  rely  upon  that  defence.  " — Marsh., 
68.  At  the  same  time  it  is  not  absolutely  necessary  that  the  occupation  from  the  time  of 
the  Permanent  Settlement  should  be  actually  pleaded,  provided  there  is  nothing  in  the 
defendant's  answer  inconsistent  with  such  fact.  '*  When  the  raiyat  tenders  proof  and 
succeeds  in  proving  that  he  has  paid  rent  at  one  uniform  rate  for  twenty  years,  then 
the  presumption  imperatively  arises,  unless  the  contrary  be  shown,  that  the  rent  has 
been  unchanged  from  the  time  of  the  Permanent  Settlement,  and  upon  that  presumption 
so  arising  the  defendant -is  entitled  to  the  whole  legal  consequences  of  that  state  of 
things.  If  the  tenant  succeeds  in  proving  that  he  was  held  at  one  uniform  rate  for 
twenty  years,  then  the  Court  is  bound  to  go  on,  and  presume  that  the  land  has  been 
held  at  that  rent  from  the  time  of  the  Permanent  Settlement." — (Rakhal  Das  v.  Kinoo 
Ram,  7  W.  R.,  242  ;  see  also  Hurruck  Sing  v.  Toolsi  Ram,  11  W.  R.,  84;  Mon 
Mohan  v.  Husrut  Sirdar,  2  W.  R.,  Act  X,  39.)  To  the  same  effect.are  Gooroo  Das 
V,  Sheik  Durbaree,  5  W.  R.,  Act  X,  16;  and  Munee  Kurnika  v,  Anunda  Moyi,  8 
W.  R.,  6 ;  Bhairub  Chunder  r.  Muty  Mundle,  Sp.  W.R.,  Act  X,  100.)  The  defendant 
therefore  need  not  plead  in  words  that  the  tenure  is  "  from  the  Decennial 
Settlement."  A  plea  that  the  tenure  is  the  grandfather's,  inherited  by  succession 
and  of  long  standing,  is  sufficient. — (Hem  Chunder  f.  Purno  Chunder,  3 
W.  R.,  Act  X.  162.)  Such  terms  as  "for  a  long  time,"  "for  more  than 
forty  or  seventy  years,"  "for  a  long  series  of  years,"  "from  generation  to  generation/' 
&c.,  entitles  the  raiyat  to  the  presumption  of  this  section. — (Ramrathon  v.  Chandra 
Mukhi,  2  W.  R.,  Act  X,  74;  Jugo  Mohan  v,  Purno  Chandra,  3  W.  R.,  Act  X,  133 ; 
id,, ,  162  ;  Hem  Chandra,  Raj  Kumar  v.  Musst.  Assa,  3  W.  R.,  170;  Nyamutullah  v, 
Gobinda   Chundra,   4  W.  R.,   Act  X,  25 ;    Dhun   Sing  v,   Chundra   Kant,   u/.,   43  ; 


Digitized  by  C^OQ IC 


SKC.  so]  BENGAL   TENANCY   ACT. 


^19 


Kazee  Khoda  Newaz  t?.   Nobo   Kishore,  5  W.  R.,   Act   X,   53;   Gooroodas  v.  Sheik 
Durbaree  id.,  86;  Sham    Lai  v,  Mudun  Gopal,  6  W.  R.,  Act  X,  37  ;  Poolin   Behari  v. 
Nemye  Chand,  7  W.  R.,  472  ;    Rakhal  Dass  v,  Kinooram,  7  W.  R.,  242  ;    Soodistee 
Lai  V.  Mutee  Lai,   8    W.  R.,  887  ;    Huiruk  Sing  if.  Toolsi   Ram,  11  W.  R.,  84  ;   Raja 
Nilmoni  v.   Ananto   Ram,    19  W.  R.,  393.)     The  mere  fact   that  the    tenant   fails   to 
establish  the  document  upon  which    he  rests   his  allegation  that  his  tenure  or  holding 
is  of  a  permanent  nature  is  not  sufficient  to  entitle  the  landlord  to  a   decree  for   eject- 
ment.    Long  possession,  coupled  with  conduct  on  -the  part  of  the  landlord  and  tenant, 
may  give  rise  to   the   presumption   of  a  permanency,   which,  unless   rebutted  would 
have  the  effect  of  making  it  conclusive. —  Durga  Mohan  v,  Rakhal,  5  C.  W.  N.,  801. 
Of  course  the  consideration  of  the    length  of   time  during  which  the  tenancy   has 
been  held,  and  of  the  particular  character  of  the  acts   done  by  the  tenant  which   are 
alleged  to  give  rise  to  that   presumption,    must  depend  on  the  circumstances  of  each 
particular  case.     Where  it   was  found   that  the  defendants  and   their   ancestors  had 
held  the  land  for  a    considerable  time,  that  the  landlord  had  permitted  them  to  build 
a  ^MCCtf  house  upon  it,  that  the  house  had    been   there  for    a   very   considerable    time, 
that  it  had   been  built  or  added  to  by  successive  tenants,  and  that  the  tenure  had  been 
transferred  from   time  to    time  by  succession  and   purchase  in   which   the  landlord 
was  found    to    have    acquiesced,    or    of    which    he    could    nof  have  been   ig^norant 
since    he    accepted    rent    from    the    transferees,    it    was    held    that  the  facts   were 
sufficient   to  warrant  thfe  Court  in  presuming  that   the  tenure  was  of  a   permanent 
nature.— Casperz   v.    Kedarnath,  L   L.   R.,   29  Cal.,   738;  5  C.  W.  N.,   858.    But 
where  a  tenancy  was  created   by    a    kabuliyat   and   pottah    not    containing    words 
of  inheritance  or  ^f  perpetual   tenancy,   the  mere  facts  that  the  land  had  been  held 
by  tenants  at  an  unchanged  rate  of  rent  for  a  very  long  period   and   that   it  had    been 
the  subject  of  successive  transfers,    were  held  not    to  warrant  the  inference  that  the 
tenancy  was,    when  first  created,  intended  to  be  permanent,  or  was  subsequently  con- 
verted,  into  such.— Ismail  Khan   t?.  Nilratan,   6  C.  W.  N.,   352.     The  words    "you 
are  to    enjoy  the    land  with    great    pleasure,   "  param    sukhe "     do   not    create  a 
permanent  tenancy. — Devendra  v,  Tetraram,    7  C.  W.  N.,  810.  • 

In  some  earlier  decisions  a  somewhat  different  opinion  was  entertained.  Thus 
it  was  held  that  it  is  only  when  a  raiyat  claims  tb  hold  from  the  Per- 
manent Settlement  that  the  presumption  arising  from  ^twenty' years'  payment 
oL.  uniform  rent  can  avail  him. — (Sheik  Ekram  v,  Bibi  Bahoorun  2  W.  R., 
Act  X,  6S.)  A  plea  of  holding  at  the  same  rent  for  forty  or  fifty  years  is 
not  sufficient  to  raise  the  presumption. — (Ghose  Sing  v,  Ottur  Sing,  4  W.  R.,  Act 
X,  15),  and  the  admission  by  a  raiyat  that  his  tenure  was  acquired  by  his  father  thirty 
or  thirty-five  years  ago,  rebuts  it.— (Mugni  Moyi  v.  Huro  Chunder,  6  W.  R.,  Act  X, 
27  )  A  landlord's  admission  that  the  raiyat  has  held  a  tenure  for  thirty  or  thirty -two  years 
%t  the  same  rent  does  not  amount  to  an  admission  that  the  land  has  been  held  at  that 
rate  of  rent  from  the  Permanent  Settlement,  but  on  the  contrary  it  states  that  tenure 
commenced  at  a  much  later  period.— (Peary  Mohan  v.  Radha  Madhab,  10  W.  R., 
427.)     Where  the  defendant  did  not  expressly  plead  that  he  had  held  at  a  fixed  rate 


Digitized  by  LjOOQ IC 


220  BENGAL  TENANCY  ACT.  [chap,  viii* 

from  the  time  of  the  Permanent  Settlement,  but  stated  that  he  had  paid  an  uniform  rent 
since  1829,  the  Court  held  that  his  answer  in  no  way  rebutted  the  presumption.  "The 
defendant,"   observed   Norman,  J.,  "stated  his  title  as  well  as  he  could,  alleging  pay- 
ment of  rent  at  a  unifrom   rate  from    1829,   nearly  forty  yaers  ago,  as  far  no  doubt, 
as  his  recollection  can  go,  and  says  in  effect ;  "I  claim  the  presumption  that   the  rate 
was  fixed  from  an  earlier  period,   that  is  to  say  from  a  time  prior  to  the   Permanent 
Settlement."— (Poolin  Behari  v.  Nemye  Ch§nd,  7  W.  R.,  472^     It  must  be  observed  in 
this  case  that  the  defendant  did  not  plead  that  his  tenaney   commenced  in    1829, 
but  merely  produced  proof  to  show  that  he  had  paid  a  unifom  rent  since  1829 ;  and  the 
Court   inferred  from   the  particular  facts   of  the  case,  that  he  meant  to  plead  that  his 
tenancy  started  from  the  time  of  the  Permanent  Settlement.    Thus  when  a  raiyat  pleads 
that  he  and  his  family  had  held  certain  lands  from  generation  to*  generation  and  claims 
the  benefit  of  the  twenty  years'   presumption,  he  will  be  supposed  to  have  dated  his 
claim  from  the  time  of  the   Permanent  Settlement.     Thus  when  a  raiyat  pleads  that  he 
and  his  family  had  held  certain  lands  from    generation  to  generation  and  claims 
the  benefit  of  the  twenty  years*  presumption,   he  will   be  supposed  to  have  dated  his 
claim  from  the  time  of  the  Permanent  Settlement;  but  where  a  tenant  fixes  some 
particular  date,  as  the  one  from  which  his  tenancy  commenced,  no  matter  how  remote 
that  may  be,  if  subsequent  to  the  Permanent   Settlement,   he  cannot  claim  the  benefit 
of  the  presumption  arising  under  this  section. — (Miturjeet  Sing  v,  Toondun   Sing,  3 
B.  L.  R.,    App.,  88;    12  W.  R.,  14;    Kanda  Misser  v.  Guntsh  Sing,  15  W.  R.,  193); 
so  where  in  a  suit  for  enhancement  a  raiyat  or  talukdar  pleads  the  section  and  plaims 
the  benefit  of  the  presumption  of  the  section,   it  is  tantamount  to  his  having  named  the 
Permanent  Settlement.— (Dhun  Sing  r.  Chundra  Kant,  4  W.R.,  Act  X,  43.)    A  raiyat 
is  not  precluded  from  the  benefit  of    the  presumption  under  this  section,   merely 
by  reason  of  his  stating  that  he  holds  under  a  pottah  not  inconsistent  with  that 
presumption,   though  he  may  fail  to  prove  the  pottah.— (Grish  Chunder  v.  Kalee 
Krista,  6  W.  R.,  Act  X,  57,  F.  B. ;    Karoonamayi  v.  Sib  Chundra,  f</.,.50 ;   Haronath 
V.  Kamala   Kanta,  5  W.  R.,  Act  X,  56 ;  Peary  Mohan  v,  Koylas  Chunder,  23  W.  R., 
58K     If  a  raiyat  sets  up  a  mokurari   pottah  as  an  answer  to  a  landlord's  claim  to 
enhance  his  rent,   and  fails  to  prove  the  pottah,   or  the  pottah  produced  by  him   is 
held  to  be  forged,  the  landlord  is  not  necessarily  entitled  to  enhance  the  rent  to  the 
full  amount  claimed,  but  only  to  a  fair  and  equitable  rate  having  regard  to  the 
grounds  of  enhancement. — (Issur  Chundra  v,  Nityanund,6  W.  R.,  Act  X,  70,    F.  B.) 
A  forged  document  does  not  prevent  a  party  to  a  suit  from  claiming  an  adjudication 
on  ther  evidence  of  such  portion  as  his  claim  as  is  true. — (Rani  Swamamayi  v. 
Maharaja  Suteesh   Chunder,   2  W.  R.,  P.  C,    13.)     The  fact  of  a  raiyat's  having 
relied  upon  a  mokurari  tenure  cannot  prevent  his  falling  back  on  the  presumption 
arising  under  this  section. — (Chamarni  v.  Ainulla  Sirdar,  9  W.  R.,  45  ) 

This  section   makes  no  exception  in  favour  of  khamar  land.—  (Ram   Coomar  1^ 

Raghoonatha,    1  W.   R.,  356.)    The  presumption    does    not 

on  preiomption.  arise  in  a  suit  brought  by  a  raiyat  to  have  his  jumma  declared 

mokurari.— (Dukina  Mohan  v,  Kareemalla,  12  W.  R.,  243.) ;  so  in  the  case  of  Ishan 
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Chunder  v,  Bhyrab  Chunder,  21  W.  R.,  25,  Kemp,  J.,  observed:  "  We  think  the 
Subordinate  Judge  was  wrong  in  raising  the  presumption  under  section  4.  The 
suit  is  a  declaratory  suit,  and  such  a  suit  is  not  provided  for  either  by  Act  X  of 
1859  or  Act  VIII  of  1869  (B.C.)*  It  is  a  declaratory  suit  brought  by  the  raiyat 
in  the  Civil  Court  to  establish  his  title.  The  plaintiff  therefore  must  prove  his  case 
by  written  contract  such  as  a  pottah  or  by  satisfactory  evidence,  that  his  tenure  was 
in  existence  at  the  time  of  the  Permanent  Settlement,  and  he  has  paid  a  uniform 
rate  of  rent  ever  since." 

In  rebutting  the  persumption  arising  from  a  twenty  years'  holding,  the   landlord 
.  ^     ^  .     u    .-  . .,  must  show  either  that  the  rent  has  been  chanired,  or  that  the 

A  break  in  the  holding  ^      ' 

rebuu  the  presumption.  rent  was  fixed  subsequent  to  the   Permanent    Settlement.     A 

break  or  interruption  in  the  holding  would  be  sufficient  to  rebut  the  presumption,  but  if 
a  raiyat  holding  at  a  particular  rent  was    unlalwfully  evicted,  he  would  not  necessarily 
cease  to  hold  at  that  rate. — (Luteefunnesa  Bibi  r.  Pool  in  Behan, 
bee"nS3awfX''eJc^^^^^  W.  R.,  Sp.,  Qi.)     Nor  IS  a  tenant's   protection   swept  away 

'  *  by    a    revenue-sale. — (Saduk  Sirdar  v,   Sremati  Mahamoyi, 

5  W.  R.,  Act  X,  16  ;*i  Ind.  Jur.,  77.)  The  break  of  one  year  in  twenty  is  not  sufficient 
to  set  aside  the  presumption  that  the  receipts  for  nineteen  years  prove  about  the  pay- 
ment of  uniform  rent. — (3  W.  R.,  Act  X,  123.)  In  a  suit  relating  to  ioxirjummas 
in  the  possession  of  the  same  persons,  in  which  it  was  proved  that  three  of  the  jummas 
had  been  held  at  the  same  rate  for  tweenty  years,  but  that  the  4th  having  been  pur- 
chased only  eighteen  years  previously  by  the  said  person,  had  not  been  longer  in  their 
own  possession,  it  was  held  that  the  presumption  might  arise  that  the yumma  itself 
had  been  held  at  an  unchanged  rent  for  twenty  years,  and  that  the  lower  Courts 
were  justified  in  inferring  that  such  had  been  the  case. — (Radha  Moyi  v.  Aghore 
Nath,  25  W.  R.,  384.)  "  We^think,"  observed  Jackson  J.,  in  this  case,  "that  although 
the  dakhilas  in  respect  of  that  jumma  went  back  to  eighteen  years,  being  the  whole 
time  that  has  passed  since  the  y^m ma  was  purchased  by  the  defendants,  the  Court 
was  at  liberty  to  infer  that  it  had  continued  to  be  held  at  an  unchanged  rent  for 
twenty  years." 

It   must  be  remembered  that  it  is  only  tenants  who  can  claim   the  benefit    of    the 

The  presumption  only      presumption  under   this    section.     Ttius   where  several    joint 

applies  to  raiyats  and  tenants.  ,  ^  ^u  i  '^  c 

owners    by  arrangement    among  themselves  permit  one   of 

their  number  to  hold  a  portion  of  the  joint  property,   paying  a  sum   to   others,   this 

arragement  does  not  convert  the  occupier  into  a  raiyat  holding  land  at  a   particular 

rate  of  rent.     It   is  a  temporary  arrang^ement  among  the  joint   ewners  of  a  particular 

time  and  cannot,  either  with  or  without  a  further  holding,   such  as  is    here  shown,   be 

a  basis  for  the  presumption  mentioned  in  this  section. — (Raghoobun  v,   Bishen  Dutt, 

2  W.  R.,  Act  X.  92.)     It  seems,   however,  that  when  one  co-sharer  holds  land    in 

f^cess  of  his  share  at  an  agreed   rent,   he  can   be  sued  for  such   rent   by    the  other. 

— (Kalee   Pershad  v.   Shah   Lutafut,    12  W.  R.,  418;  and  the  same  opinion  is  held  in 

Alladin  Dasi  v,  Sreenath  Chunder,  20  W.  R,,  258) ;  and  this  section  will  also  apply   to 

lands  which  had  been  held  under  an  invalid  lakheraj  grant,  and  had  been  resumed 
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subsequent  to  the  Permanent  Settlement.— (Beni  Madhub  v,  Bhagbut  Pal,  20  W.  R., 
466.)  When,  however,  a  raiyat  sets  up  an  adverse  proprietary  title  to  his  landlord, 
which  he  fails  to  establish,  he  is  not  entitled  to  the  benefit  of  the  presumption.  In  the 
case  of  Panday  Bishonath  the  defendant  pleaded  that  he  was  a  jaghirdar,  but  being 
unable  to  prove  his  jaghir  title,  he  was  not  allowed  to  fall  back,  upon  any  right  which 
he  might  have  acquired  from  any  lengthened  occupation  of  the  land.  •*  A  party," 
the  Court  observed,  "  may  have  subordinate  rights  awarded  when  they  arise  out 
of  the  principle  right  which  he  pleads.  But  when  a  party  pleads  distinctly  a  jaghirdar's 
proprietary  right  against  a  malik's  proprietary  right,  a  Court  cannot  award  a 
subordinate  right  of  occupancy,  which  in  no  way  arises  out  of  a  jaghirdar's 
proprietary  right,  but  out  of  a  regular  right  never  pleaded  by  defendant,  and,  in 
fact,  incompatible  with  defendants*  case." — (Panday  Bishonath  r.  Bhagvut  Sing, 
7  W.  R.,  145.)  In  other  words  where  a  defendant  has  held  as  a  trespasser,  and 
not  as  a  raiyat,  he  cannot  claim  the  benefit  of  the  presumption  which  th«  law 
makes  in  favour  of  tenants. 

The    presumption    will    apply   to   tenants  of  khas  mehal.     The  resumption  by 

Government  of  a  parent  estate  does  not  nullify  the  existing 
Tenants  In  khas  mehal.        rights  of  a  howladar  within  that  estate,  or  deprive  him  of  the 

presumption  arising  under  this  section. — (Mathuara  Nath  v, 
Sheeta  Moni,  9  W.  R.,  354.)  The  definition  of  '  proprietor  *  now  includes  Government, 
and  the  tenant  of  a  khas  mehal  is  therefore  in  the  same  position  as  that  of  an  ordinary 
proprietor. 

In  one  case  it  was  held  by  the  Calcutta  High  Court  that  the  presumption  relating  to 

the  fixity  of  rent  did  not  apply  to  occupancy- raiyats.—  Bansi  Das 

Occiipancy-raiyat.  1      J-       i  f    d  n\  tu'       •        u       u  IJ 

t7.  Jugdip,  I.L.R.,  24  Cal.,  152.  This  view  has  been  overruled 
by  the  Full  Bench,  which  has  held  that  occupancy-raiyat  are  entitled  to  the  benefit  of  the 
presumption  under  sub-section  (2)  of  section  50  and  that  where  it  was  proved  that 
such  raiyats  had  held  their  lands  at  a  uniform  rent  for  twenty  years  the  Assistant 
Settlement-officer  was  right  in  recording  them  as  "raiyats  holding  at  fixed  rates.  " — 
Dulhin  Golab  Koer  v.    Balla  Kurmi.  I.    l»    R.,  25  Cal..  744. 

In  any  suit  or  other  proceeding  under  this  Act:— Probably  the  words  "in 

^any  suit  under  this  act  "  were  not  intended  to  limit  the  pre- 
^^X^iol^^lT^^'''''  sumption  to  cases  under  this  Act.-(Per  Norman,  J.,  in 
Dukhina  Mohan  v,  Kureemalla,  12  W.  R.,  243.)  Under 
this  ruling  it  was  doubtful  whether  the  presumption  of  twenty 
years  could  not  be  urged  in  a  suit  by  a  zemindar  against  a  talukdar  for  enhancement 
of  rent  under  Reg.  VIII  of  1793,  s.  51.  This  point  was  settled  under  the  old  law 
by  the  decision  of  Hurro  Nath  v,  Gobind  Chunder,  23  W.  R.,  353^  P.  C.,  their 
Lordships  holding  that  even  a  dependent  talukdar  who,  under  s.  51,  Reg.  VIII  of 
^793/  might  otherwise  be  liable  to  enhancement  was  exempted  by  s.  15,  Act  X,  if  le 
held  his  tenure  otherwise  than  under  a  terminable  *  lease  and  at  a  fixed  unvarying  rate 
from  the  Permanent  Settlement.  In  a  recent  decision,  however,  it  has  been  held  that 
the  presumption    cannot  arise    except    in    a  suit    or     proceeding    under  the  Act. 
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— Rasaniay  Parkait  v,  Sreenath  Moyra,  7  C.   W.   N.,  132.     It  cannot  arise  in  a  suit 

for    damages  under  the  Small    Cause  Court    Act.— Nilmani    Maitra    v,    Mathur^ 

4  C.   W.    N.,    clix.     Where  a  suit  was   brought  by   the  plaintiff    for  recovery   of 

possession    against    certain    persons  alleged    to    be    "  trespassers,"  the    defendants 

claiming  to   hold  as  tenants,   the  action  was   not  a  suit  or  proceeding   under  the  Act 

until  the  defendants' allegation  was  established.— Rasamay  v,  Sreenath,  7  C.W.N.,  132. 

Sllb-S9Cti0&  (3)* — This  sub -section  explains  the  effect  of    consolidation  of  several 

jummas  into  one  and  of  su6-division  of  one  jumma  into  many. 

Effect  of   consoHda-  Where  a  number  of  jummas  which   have  been   held  at  fixed 

tion  and  bub-divIsion.  -^ 

rates  are  consolidated  into  one  holding,  the  fixity  of  rent  is  not 
affected  by  the  consolidation.— (Kazee  Khoda  Newaz  v.  Nubo  Kishen,  5  W.  R.,  Act  X, 
53  ;  Sukhomoni  v.  Gungagobinda,  Sp.  W.  R.,  Act  X,  52.)  "  This  principle  applies 
equally  to  jummas  which  have  been  derived  in  part  or  in  whole  with  the 
consent  of  the  landlord  and  which  are  subsequently  consolidated  into  one 
jumma.  The  presumptions  of  s.  4  are  not  restricted '  to  holdings,  but  refer 
simply  to  the  fact  'that  land  has  been  held  by  a  raiyat  at  a  rent  which  has  not 
been  changed  for  a  period  of  twenty  years,  before  the  commencement  of  the  suit.  " — 
(Rajkshorev.  Hureehur,  10  W.  R.,  177  ;  Kashinath  r.  Bamasundari,  ja?.,  429.)  In 
the  same  way  the  sub-division  of  a  holding  does  not  necessarily  destroy  the  continuity 
of  the  tenure  in  respect  to  the  rate  of  rent.  The  question  in  such  cases  is  whether 
"the  rate  of  rent  paid  for  each  biglia  has  remained  unchanged  for  the  period 
prescribed  by  law.*'  If  it  has,  that  rate  cannot  be  altered.  The  zemindar  by 
consenting  to  a  sub-division  of,  addition  to,  or  subtraction  from,  the  total  holding^of 
the  raiyat,  dose  not  destroy  ihe  continuity  of  the  tenure  in  respect  of  the  rate  of 
rent,  and  the  rent  paid  for  each  bigha  of  land.  It  is  undoubtedly  true  that 
the  zemindar  might  refuse  to  consent  to  a  sub-division  of  the  tenure  or  to  a  contraction 
of  the  holding,  and  might  say,  "  I  will  hold  the  whole  tenure  responsible  for  the  whole 
rent.  "—Hills  v.  Hurolal,  3  W.R.,  Act  X,  135.  Similarly  the  division  of  a  raiyat 's  tenure 
among  his  heirs  does  not  destroy  the  continuity  of  the  holding,  and  as  long  as  the  entire 
rent  is  paid  by  their  joint  contributions,  the  old  holding  will  be  preserved ;  but  the  entire 
holding  will  be  vitiated  if  one  of  the  jont  tenants  make  default. — (Hills  v,  Bisharuth, 
I  W.R.,  10.)  If  the  rent  of  one  share  is  enhanced,  the  rent  of  rfie  whole  tenancy  is  liable 
to  enhancement. — (Surat  Sundari  v.  Anando  Mohun,  I.L.R.,  5  Cal.,  273  ;  4  C.  L.  R., 
448.)  If  it  be  found  that  one  of  the  hoTdings  constituting  the  tenure  has  been  treated  since 
the  Decennial  Settlement,  the  tenant  cannot  ask  for  the  benefit  of  the  presumption 
in  respect  of  the  rent  only. — (Moula  Buksh  v,  Judunath,  21  W.  R.,  267.)  But  the 
alienation  of  a  portion  of  a  permanent  tenure  by  one  of  several  co- tenure -holders  will 
not  work  a  forfeiture  of  the  whole  tenure. -(Dasarathi  Hari  Chandra  v.  Ram  Krishna, 
I.  L.  K.,  9  Cal.,  526.)  When  a  tenant  holding  land  which  had  paid  a  uniform  rate, 
Mce  the  Permanent  Settlement  relinquished  a  portion  of  his  holding,  and  received  a 
fresh  pottah  from  his  landlord,  in  which  a  deduction  was  made  for  the  relinquished  land, 
it  was  held  that  the  fixity  of  rent  for  the  remaining  portion  was  not  affected  by  the 
arrangement.    The    pottah  was    merely    the  confirmation    of  the  tenancy    already 
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existing — (Kenaram  r.    Ramkumar,    2  W.  R.,  Act  X,  17.)  The  sale  of  a  portion  of  a 

tenure  involving  a  distribution  of  rent  over  two  parts  does  not  amount  to  a  change  of 

rent  within  the  meaning  of  this  section. — (Soodha  Mukhi  v,  Ramgati,  20  W.  R.,  419.) 

Sub-SOCtiOll  (4)  : — The  probable  meaning  of  this  clause  is  that  at  the  time  when 

the    enhancement   is  sought,    if  the  tenure  is  a    terminable 
Terminable  tenures.  .  .,1 

tenure,  the  presumption  will  not  arise. 

51.     If   a  question  arises  as  to  the  amount  of   a   tenant's 
o  ^«.^«*;««  ,c  f«     rent  or  the  conditions  under  which  he  holds  in 

Presumption  as   to  •       1  1  1  i     n    1  t 

amount  of  rent  and     any  agncultural  year,  he  shall  be    presumed, 
conditions  of  holding.     yj^^^[\  ^-^^  contrary  is  shown,  to  hold  at  the  same 
rent  and. under  the  same   conditions   as   in    the  last  preceding 
agricultural  year. 

Holding  07&t'- — if,  after  the  expiration  of  a  lease  a  landowner  continues  to  receive 
rent  for  a  fresh  period,  he  must  be  considered  to  have  acquiesced  in  the  tenant's 
cpntinuing  to  hold  upon  the  terms  of  the  origfinat  lease,  and  cannot  turn  out  the  tenant 
or  treat  him  as  a  trespasser,  without  giving  him  a  reasonable  notice  to  quit : — Ram 
Khelwan  v,  Musst.  Soondra,  7  W.  R.,  152";  see  also  Ooma  Lochun  v.  Nittye  Chand, 
14  W.  R.,  467  ;  Jumaut  AH  V.  Chowdhury  Chutturdharee,  16  W.  R.,  185  ;  Chaturi 
Sing  V,  Makund  1^1,  I.  L.  R.,  7  Cal.,  710,9  C.  L.  R.,  240.  Where  a  tenant  holds 
over,  after  the  expiration  of  his  lease,  he  does  so  on  the  term  of  the  lease, 
on  the  same  rent  and  on  the  same  stipulation  as  are  mentioned  in  the  lease 
until  the  parties  come  to  a  fresh  settlement :  Kishore  Lai  v.  The  Administrator- 
General  of  Bengal,  2  C.W.N. ,  303,  see  also  Srimaty  Alt2(b  Bibee  v.  Jogiil  Mundal,  25 
W.  R.  234;  Sheo  Sahey  v,  Bechun  Sing,  22  W.  R.  (31)  32  ;  Tara  Chum  v.  Ameer 
Mundal,  22  W.  R.  (394),  395;  Shaik  Enayatullah  v.  Sheikh  Eaheebaksh,  W.  R. 
1864,  Act  X  p.  42,  Sreemutty  Altub  v.  Joogul  Mandul,  25  W.  R.  234.  There  is  no 
general  rule  of  law  to  the  effect  that  the  lease  of  an  agricultural  tenant  in  this  country 
who  holds  over,  must  be  taken  as  renewed  from  year  to  year,  and  if  any  contract  is  to 
be  implied,  it  should  be  taken  to  have  been  entered  into  so  soon  as  the  term  of  the 
lease  expired  rather  th^  at  the  beginning  of  each  year: — Kishore  Lai  v.  The 
Administrator-General  of  Bengal,  2  C.  W.  N.  303.  But  it  has  been  held  that  when  an 
agricultural  tenants  holds  over,  his  tenancy  is  from  year  to  year : — Administrator- 
General  of  Bengal  v.  Asraf  Ali,  28  Cal.,  227,  (at  p.  233);  (see  AH  Mahomed  v.  Bhagabati, 
2  C.W.N.,  525.)  Where  the  term  of  a  kabuHyat  expired  some  years  before  the  passing 
of  the  Bengal  Tenancy  Act  and  the  tenant  continued  to  hold  over  after  the  expiry 
of  the  lease,  held  that  the  tenant  was  liable  to  pay  interest  at  the  kabuHyat  rate  even 
after  the  passing  of  the  Bengal  Tenancy  Act :  Ibid.  But  where  an  agriculturaljtenant 
continued  to  hold  over  after  the  expiry  of  the  lease  in  1881,  held  that  the  landk)rd 
could  not  recover  interest  at  the  rate  mentioned  in  the  lease  but  was  entitled  to  inters© 
at  the  rate  provided  for  in  s.  67  of  the  Act. — Administrator-General  of  Bengal  v, 
Asraf  Ali,  28  Cal.,  227 ;  their  Lordships  (Ameer  Ali  &  Brett,  JJ.),  in  delivering 
judgment  obsen^ed  as  follows :— "  Supposing  the  contract  was    expressly   renewed 
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after  the  passing  of  the  Act  and  the  stipulation  as  to  interest  was  embodied  in  a  new 
tease,  the  tenant  would  not  be  bound  by  it  and  the  stipulation  would  not  be  enforce* 
able  under  the  law.  It  would  be  anomalous  to  hold  that  what  cannot  be  done  by  a 
lease  may  be  done  by  allowing  the  tenant  simply  to  hold  over."  See  also  Alim  v. 
Satis,  24  Cal.,  37. 

When  a  tenant  holds  over  he  may  be  ejected  on  the  expiration  of  lease  without 
the  intervention  of  Court; — Chowdhry    Izharool   v.   Bhoosee 
Ejectment.  Mahton,     25   W.    R.,   20I.     For   the   ejectment  of  a    non- 

occupancy  raiyat  upon  the  expiration  of  the  term  of 
his  lease  there  must  be  a  notice  to  quit,  and  not  only  a  notice  to  quit,  but  a  notice 
served  on  the  raiy^  not  less  than  six  months  before  the  expiration  of  the  term  : — 
Goburdhone  v.  Karuna,  I.  L.  R.,  25  Cal.,  77.  A  tenant  holding  over  after 
an  expired  lease  would  generally  be  considered  as  lawfully  in  possession,  and 
as  having  an  interest  in  the  land,  and  where  such  a  tenant  who  holds  over 
is  dispossessed  he  has  a  right  to  be  restored  to  possession  and  has  the  same 
right  if,  having  been  ejected  during  his  lease,  his  lease  expires  pending  a  suit  to 
•  recover  possession  : — Shaikh  Arub  v.  Ashruf  :  24  W.  R.,  335. 

AgricnltXiral  year:— See  section  3  (n)  p.  33  ante. 

£atO  of  BdHt  • —  This  section  provides  that  a  tenant  shall  be  presumed,   until 
the  contrary  is  shown,  to  hold  at  the  same  rent  and   under   the 
bnas.  same   condition,   as  in   the  last   preceeding  agricultural  year. 

In  a  suit  to  recover  arrears  of  rent  from  the  defendants  who, 
as  ticcadars  of  the  plaintifl's  share  in  a  certain  mouzah,  had  been  in  possession  from 
1262  to  128-1  without  having  paid  any  rent,  the  plaintiff  who  claimed  a  bhaoli  rent  at 
the  rate  9  annas  of  the  crop,  proved  that  in  the  mouzah  in  question  the  raiyats  paid  rent 
at  that  rate.  Held  that  under  the  particular  circumstances  the  onus  was  on  the  defend- 
ants who  alleged  that  the  proper  rate  was  8  annas  to  prove  their  allegation.— 
(Lochan  v,  Anup,  8  C.  L.  R.,  426.)  The  mere  fact  .that  a  tenant  some  time  ago  gave 
a  kabuliyat  for  a  limited  period  at  a  particular  rate  of  rent  is 
Burden  of  proof.  not  sufficient  in  itself  to  throw  upop   the   defendant   theentire 

burden    of    proving  what  the    present   rent   is,   without  any 
evidence  on  the  part  of  the  landlord  that  the  rent  specified  in  the  kabuliyat  had  ever 

been   realised  from  him: — Mukund  v.  Arpan,  2  C.  W.  N.,  47. 

• 

Until  the  Contrary  is  Shewn  :— The  existence    of  a  decree    for  enhanced 

rent,  even  if  the  landlord  accepted  the  old  rent  for  some  years  after  the   passing  of  the 

decree  rebuts  the  presumption.— (Lander  v.  Binode  Lai,  6  W.R.,  Act  X,  37.)  A  decree 

for  enhancement  having  been  obtained  the  zeminder  agreed  that  the  tenant  should 

•be  allowed  to  hold  a  lease  at  a   less  rent  for  a  cerUin  number  of    years  on  certain 

conditions.    After  the  expiration    of    the  period    fixed    by    the  lease,    he  sued  to 

recover  rent  at  the  rate  declared  payable  by  the  enhancement  decree.    //eW,  that  the 

effect  of  the  argument  was  to  suspend  the  decree,  and  in  the  absence  of  a  provision  in 

29 
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the  lease  for  revival  of  the  decree  on  the  expiration  of  the  term  limited,  the  plaintiff 
must  have  recourse  to  the  procedure  laid  down  by  the  enhancement  provisions  of 
Act  VIII  B.  C.  of  1869,  if  the  seek  to  recover  a  higher  rent  than  that  paid  under  \he 
lease — (Nobin  Chandra  v.  Gour  Chandra,  I.  L.  R.,  6  Cal.,  759;  8  C.  L.  R.,  161). 
So  in  Burhunnadi  v,  Mohan  Chandra,  8  C.  L.  R.,  508,  the  defendant  being,  under  a 
settlement  originally  obtained  from  the  Government,  bound  to  pay  a  particular  rent  to 
the  plaintiff  who  had  subsequently  to  that  settlement  obtained  an  ijara  from  the  plaintiff 
in  1879,  sued  to  enhance  that  rent  and  obtained  a  decree  upon  which  a  compromise 
was  made,  the  defendant  agreeing  to  pay  a  higher  rent  for  the  years  1281  and  1282. 
The  defendant  having  paid  no  rent  for  1283  and  1284,  the  plaintiff  sued  for  the 
arrears  at  the  higher  rent.  Held,  that  no  proper  proceedings  for  enhancement  having 
been  taken,  or  fresh  contract  with  the  defendant  entered  into,  the  special  arrangement 
came  to  an  end  at  the  expiration  of  1282,  and  the  original  arrangement  revived,  and 
therefore  the  plaintiff  was  not  entided  to  demand  more  than  the  original  rent  payable. 
A  decision  in  a  previous  rent  suit  as  to  the  amount  of  rent  annually  payable  was 
held  not  to  operate  as  resjudicata  in  a  suit  for  the  rent  of  subsequent  years,  although 
it  was  held  that  it  g^ve  rise  to  a  presumption  under  this  section  that  the  rents 
for  subsequent  years  remained  the  same. — Beni  Pershad  v.  Raj    Kumar,  6  C.  W.  N., 

589. 

LimitaitOIl  • — Under  art.  139,  Sch.  II.,  of  the  Limitation  Act  time  b^ins  to 
run  against  alandlord  when  the  period  of  a  fixed  lease  expires,  when  there  is  no  evidence 
from  which  a  fresh  tenancy  can  be  inferred,  and  not  at  some  indeterminate  date  after 
that  period  (Kantheppa  r.  Sheshappa,  I.  L.  R.,  22  Bom.,  893). 

Alteration  of  rent  on  alteration  of  area, 

52.     (i)     Every  tenant  shall — 

{a)  be  liable  to   pay  additional  rent   for  all  land  proved  by 
measurement  to  be  in  excess  of   the  area 
Alteration  of  rent      for  which  rent  has  been    previously    paid 
iionin  area.  '^''''^\      by  him,  unless  it  is  proved  that  the  tenure 
or   holding   of    land    which    having   pre- 
viously  belonged  to  th^  tenure   or   holding   was  lost 
by    diluvion    or  otherwise  without  any   reduction    of 
•       the  rent  being  made  ;  and 

{b)  be  entitled  to  a  reduction  of  rent  in  respect  of  any 
deficiency  proved  by  measurement  to  exist  in  the 
area  of  his  tenure  or  holding  as  compared  with  the 
area  for  which  rent  has  been  paid  by  him,  unless  it 
is  proved  that  the  deficiency  is  due  to  the  loss  of 
land  which  was  added  to  the  area  of  the  tenure 
or  holding   by   alluvion   or    otherwise,  and    that  an 
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addition  has  not  been  made  to  the  rent  in  respect  of 
the  addition    to  the  area. 

(2)  In  determining  the  area  for  which  rent  has  been  pre- 
viously paid,  the  Court  shall,  if  so  required  by  any  party  to  the 
suit,  have  regard  to — 

(a)  the  origin  and  conditions  of  the  lenancy,  for  instance, 
whether  the  rent  was  a  consolidated  rent  for  the  entire 
tenure  or  holding; 

(b)  Whether   the  tenant    has    been   allowed  to    hold   ad- 

diticfhal  land,  in  consideration  of  an  addition  to  his 
total  rent  or  otherwise,  with  the  knowledge  and 
consent  of  the  landlord  ; 

(c)  the  length  of  time  during  which  the    tenancy  has  lasted 

without  dispute   as  to  rent  or  area  ;  and 

(d)  the  length   of  the    measure    used  or  in  local  usC  at  the 

at  the  time  of  the  origin  of  the  tenancy,  as  compared 
with  that  used  or  in  local  use  at  the  time  of  the 
institution  of  the  suit. 

(3)  In  determining  the  amount  to  be  added  to  the  rent, 
the  Court  shall  .have  regard  to  the  rates  payable  by  tenants  of 
the  same  class  for  lands  of  a  similar  description  and  with  a 
similai;  advantage  in  the  vicinity,  and,  in  the  case  of  a  tenure- 
holder,  to  the  profits  to  which  he  is  entitled  in  respect  of  the 
rent  of  his  tenure ;  and  shall  not  in  any  case  fix  any  rent  which, 
under  the    circumstances    of  the    case,   is  unfair  or  inequitable. 

(4)  The  amount  abated  from  the  rent  shall  bear  the  same 
proportion  to  the  rent  previously  payable  as  the  diminution  of 
the  total  yearly  value  of  the  tenure  or  holding  bears  to  the 
previous  total  yearly  value  thereof,  or,  in  default  of  satisfactory 
proof  of  the  yearly  value  of  the  land  lost,  shall  bear  to  the  rent 
previously  payable  the  same  proportion  as  the  diminution  of 
Irea  bears  to  the  previous   area  of  the  tenure  or  holding. 

**  (5)  When  in  a  suit  under  this  section  the  landlord  or 
tenant  is  unable  to  indicate  any  particular  land  as  held  in  excess, 
the  rent  to  be  added  on  account  of  the  excess  area  may  be 
calculated  at  the  average  r^^te  of  rent  paid  on  all  the  lands  of 
the  holding  exclusive  of  such  excess  area.*'  (Act  III  of 
1898,  s.  6.) 
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Extended  to  Orissa  (Not.  Oct.    17th,  1896.) 

Application  of  the  Section  • — Where  the  terms  of  the  pottah  were  that  the  whole 

of  the  lands  being  brought  under  cultivation,   the  landlords  would  be  at  liberty  to 

measure  the  lands  of  the  gantt,  and  if  the  land   be  found  in  greater  quantity  than  150 

bighas,  the  tenant  would  pay  rent  at  the  rate  of  10  ans.  per  bigha,  and  the  lands  being 

found  greater  than  the  said  quantity,   the  plaintiff,   one  of  the    co-sharer   landlords, 

brought  a  suit  for  rent  at  th^t  rate  for  the  whole  area  claiming  his  own  share,  making 

the  other  co -sharer  landlords  as  defendants,  held  that  the  suit  was  maintainable  at 

the  instance  of  the  plaintiff  alone  and  that  it  was  not  a  suit  to  alter  the  rent  under  the 

provisions  of  this  section  : — Dintarini  v,  L.  P.  D.  Broughton,  3  C.  W.  N.,  225.    A  suit 

for  arrears  of  rent  under  the  terms  of  a  kabuliyat  at  the 

rcnt"of  iand"a  jwir"of  which      Original   rate   specified   in  the  kabuliyat«irf  respect  of  the  land 

S^kabuh'yir^  ""*  ^^"^  '**'''      demised,   part  of  which   left  unassessed  at  the  time  by  reason 

of  its  not  being  then   culturable  is   not  a  suit  for  enhancement 

in  the  ordinary  sense  of  the  term,  nor  even  is  it  a  suit  for  additional  rent  for  land  found 

in  possession    of  the    tenant   in  excess   of  what  he  was  paying  rent    for,    and    where 

a  co-sharer    landlord  is    in  separate  receipt  of    his  share'of  the  rent   there  can  be  no 

bar  to  hit  maintaining  a  suit  for  recovery  of  arrears  of  his  share    of   the  rent : — Ram 

Chunder  v,  Giridhur,  I.L.R.,  19  Cal.  755.     It  was   held  in  the 

hancemfen^un'der  sITif*"       case  of  Richard  De  Courey  v,  Mcghnath,  15  W.  R.,  157,  that 

°  *  ^^"  the  rent  of  a  tenure  protected  from  enhancement  under  the 

provisions  of  sec.   4  of   Act  X  of   1859  could  not  be   increased  on  the  ground  of 

excess  land. 

In  a  case  where  the  tenants  took  possession  of  certain  lands  by  gradual  encroachment, 

and  some  of  the  landlords  brought  a  suit  for  recovery  of  their 

as  a^n^  hofdingf^^  *  share   of    the   encroached  lands  or    for  assessmeril   of  rent 

and  made   their  co-sharers  parties  :   held — that    the  plaintiff 

not  having  treated  the  defendants  as  trespassers  from  the  beginning  the  defendants 

must  be  treated  as  tenants  of  those  lands  apart   from  their  tenancy  in  respect  of  the 

holding  ;  that  it  is  altogether   a  new  holding  and  the  rent  that  would  be  assessed  upon 

that  would  be  a  new  rent  in   respect   of  the  new  holding  and  a  suit  for  the  assessment 

of  rent  is  not  an  act   that  Js  authorised  by  sec.  188  of  the  Bengal   Tenancy  Act,  and 

sec.  52  does  not  apply.     But  where  a  co-sharer  landlord  claimed  for  khas  possession 

with  an  alternative  claim   for  rent,  not  merely  of  the  additional 

Exception.  land  found   in  possession   of  the  tenants  over  and  above  the 

land  of  their  own  holding  but  in  respect  of  the  entire  quantity 

of  land  found  in   possession   of  the  tenants   including  the   lands  of  their  own  holding  ; 

held  that  sec.  52  of  the  Bengal  Tenancy  Act  applied. — 4  C.  W.  N.,  508. 

A  kabuliyat  executed  before    the  passing    of     the  Bengal    Tenancy  Act  by 

^  ,      ^  defendant  No.  i,  the  holder  of    a    darmourasi    pottah,    in 

Kabuliyat  before  the  pass-  ' 

ing  of  the  Bengal  Tenancy      favour  of  his  immediate  landlord,  a  mokuraridar,  provided 

that  the  former  should  have  his  name  entered  in  the  zemindar's 

sherUta  in     place  of  the  mokuraridars  and  pay  rent  direct   to  the  zemindar,  and 


Digitized  by  LjOOQ IC 


SEC.  52.]  BENGAL  TENANCY  ACT.  *  229 

also,  in  case  the  area  of  the  tenure  should  exceed  certain  bighas,  that  he  should  pay 
rent  on  each  excess  bigha  at  the  rates  of  12  annas  and  2  annas  to  the  zemindar  and 
the  mokuraridar  respectively.  The  agreement  was  ratified  by  the  zemindar.  On  the 
zemindar  suing  defendant  No.  i  for  measurement  of  the  tenure  and  enhancement 
of  rent,  it  was  objected  that  under  the  kabuliyai  only  the  mokuraridar  was  entitled 
to  sue  for  such  measurement :  held — That  though  they  were  both  landlords  of  de- 
fendant No.  I,  they  were  not  joint  landlords  within  the  meaning  of  sec.  188  that  even 
if  they  were  joint  landlords,  by  their  subsequent  conduct,  in  collecting  rent  and  suing 
separately,  they  had  ceased  to  be  so  ;  that,  further,  as  the  kabuliyai  upon  which  the 
suit  is  based,  was  executed  prior  to  the  passing  of  the  Bengal  Tenancy  Act,  the  suit 
was  not  under  sec.  52,  Bengal  Tenancy  Act,  and -so  would  not  be  barred  by  the  provi- 
sions of  sec.  188,  Bengal  Tenancy  Act : — Matungini  Dassi  v.  Ram  Das  MuUick 
7  C.  W.  N.,  93. 

NotioO : — No  notice  of  enhancement  is  necessary  under  this  Act.  See  s.  30, 
pp.  155-6,  ante.  Under  all  the  old  law,  no  suit  for  enhancement  on  account 
of  accretion  would  lie  unless  a  proper  notice  of  enhancement  was  previously  given .«• 
(Brojendra  Kumar  v,  Upendra  Narain,  I.  L.  R.,  8  Cal.»  706  ;  Ramnidhi  v,  Parbati 
Dasi,  I.  L.  R.,  5  Cal.,  823;  Huro  Sundari  v.  Gopee  Sundari,  10  C.  L.  R.,  539; 
Shurosvati  Dasi  v.  Parbati  Dasi,  6  C.  L.  B.,  362  ;  10  W.  R.,  F.  B.,  33 ;  Dwarkanath 
V,  Baburam,  I.  L.  R.,  9  Cal.,  72.)  • 

ToUSmt : — The  word  '  tenant  *  includes  tenure -holders,  rai3'ats  of  three  classes,  and 

under-raiyats,  see  s.  4.     So  that  even  a  raiyat  at  a  fixed  rate 

This  provision  is  not  res"      is  subject   to  this  section,  and  his  rent  may  be  enhanced  by 

tricted  simply  to  occupanqr.  .  ,  .  .  ,        ,        .    .  . 

raiyate  but  to  all  tenants.  re-measurement  of  his  area  for  surplus  land  in  possession. 
The  principle  upon  which  this  section  has  been  enacted  is  that 
and.additional  rent  for  excess  land  in  possession  of  the  tenant  is  no  enhancement.  Hence 
this  provision  has  been  removed  from  the  enhancement  section  and  enacted  as  a  separate 
rule.  The  term  "  tenant  "  in  this  section  does  not  include  the  case  of  a  mere  co-sharer 
tenant  who  has  only  a  fractional  share  in  the  tenure ;  it  means  tne  tenant  of  the  tenure, 
not  one  of  many  tenants.  In  a  suit  for  arrears  of  rent  by  some  of  several  joint 
landlords  against  one  of  several  joint  tenants  who  had  for  m^y  years  paid  rents  to 
the  plaintiffs  in  respect  of  the  fJl^ntiffs'  3  ans.  3  pies  share.  It  was  held  that  the  defend- 
ant was  not  entitled  to  claim  abatement  under  sub-section  (1),  d.  (b),  but  that  his 
proper  remedy  was  by  suit  making  all  the  co-sharer  landlords  and  tenants  parties. — 
Bhupendra  v,  Roman,  4  C.  W.  N.,  107  ;  I.  L.  R.,  27  Cal.,  417.  When  a  tenure  or 
holding  is  sold,  the  auction -purchaser  has  the  right  to  claim  any  abatement  which  may 
have  allowed  to  his  predecessor. — Kali  Prosunnov.  Dhanunjai,  I.L.R.,  11  Cal.,  625. 

Fractional  Oo-Sharw: — S.  188  requires  that  where  two  or  more  persons  are  joint 
proprietors  they  must  all  join  in  bringing  a  suit  additional  rent  for  additional  area : — 
Gopal  Chunder  v.  Umesh  Narain,  17  Cal.,  695.  But  when  the  lands  for  which  rent 
b  claimed  form  no  part  of  the  original  holding,  and  are  outside  its  boundaries,  section 
188  does  not  bar  a  suit  by   a  fractional  co-sharer,  because  the  right  to  claim  rent  is 
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inseparable  from  the  landlord's  position,  and  is  not  a  thing  merely  authorised  by  this 
Act: — Khandkar  Abdul  Hamid  ar.  Mohini  Kant  Saha  [1900],  i  C.  W.  N.,  508. 
See  also  Gobind  Chandra  Pal  v,  Hamidulla  Bhinan  [1903]!  7  C«  W.  N.,  670 
noted  under  section    188,  post. 

Sub-section  1  fa) :  Excess  lands  liable  to  measurement  :-'To  entitle  a  plaintiff 

to  a  decree  for  increased  rent  on  the  ground  of  an  alteration  in  the  area  of  the  defend- 
ant's holding,  the  plaintiff  must  show  that  the  defendant  is  holding  land  in  excess  of 
what  he  is  paying  rent  for,  and,  in  order  to  do  that,  he  must  show  for  what  quantity 
of  land  the  defendant  is  paying  rent  : — Surjo  Kant  Acharji  r.  Baneswar  Shaha,  I.L.R., 
24  Cal.,  251.  A  decree  for  additional  rent  on  account  of  additional  land  cannot 
stand  merely  on  the  ground  that  the  defendant's  land  as  now  measured  by  a  parti- 
cular standard  is  larger  in  area  than  the  defendant  admits.  It  must  be  shown  that 
the  defendant  is  in  possession  of  more  land  than  he  has  been  previously  paying  rent 
for,  or  that  the  rent  which  he  has  been  paying  was  not  payable  for  the  whole  of  the 
land  which  is  in  his  possession,  or  that  the  pole  with  which  the  defendant's  land  has 
now  been  measured  was  the  pole  with  which  it  was  measured  in  the  first  instant : — Alif 
Khan  v,  Raghu  Nath  Prasad  i  C.  W.  N.,  310.  It  has,  also,  been  held  that  the 
provisions  of  section  52  are  applicable  to  settlement  proceedings  under  Chap.  X  of  this 
Act,  and  that  the  mere  fact,  that  on  a  measurement  made'  by  a  zemindar  under  the 
authority*  of  Government  g^iven  under  Chapter  X  oi  this 
Chapter  XtExcc»»  area.  Act,  it  is  found  that  the  tenants  generally  are  in  pos- 
session of  lands  in  excess  of  the  areas  entered  in  his 
zemindari  papers  and  their  rent-receipts  would  not  necessarily  prove  that  he  is 
entitled  to  additional  rent  for  the  excess  areas  : — Gouri  Patra  v.  Rely  I.  L.  R.,  20  Cal., 
579.  In  th2  case  of  Sheoratan  Koer  v.  Sobh  Gond,  Rule  266  of  iqth  Sept.,  1895, 
(unreported)  circulated  with  Board  of  Revenue's  C.  O.  No.  i  of  March,  1896,  it  was 
pointed  out  that  when  in  settlement  proceedings  the  tenants  admitted  the  landlord's 
claim  to  additional  rent  for  excess  lands,  each  of  the  tenants  should  be  asked  by  the 
Settlement  Officer  what  he  understood  and  admitted  to  be  tjie  represenation  of  the 
area  of  his  previous  holding,  and  that,  then,  the  Settlement  Officer  would  be  in  a 
position  to  determine  whether  on  the  new  measurement  such  tenant  was  liable  to 
additional  rent  on  ejfcess  lands.  The  expression  "^the  area  for  which  rent  has 
been  previously  paid"  in  this  section,  sub-sec.  i,  cl.  (a)  means  the  area  with 
reference  to  which  the  rent  previously  paid  had  been  assessed  or  adjusted  ;  a  landlord 
cannot  therefore  successfully  claim  additional  rent  in  respect  of  an  excess  of  area, 
when  he  fails  to  shew  what  the  area  of  the  tenure  was  when  first  created,  and  that 
the  rent  originally  fixed  did  not  cover  and  was  not  intended  to  cover  such  excess 
area  : — Rajendra  Lai  v.  Chunder  Bhusan,  6  C.  W.  N.,  318. 

It  very  frequently  happens  that  a  lease  which  conveys  a  certain  number  of  bighas 

with  certain  defined  boundaries,  contains  in   reality  a  greater 

^blJJndliiL***''^™^  quantity  of  land  than  is  specified ;  and  the  question  whether 

this  excess  land  is  liable  to  assessment  furnishes  a  constant 

cause  of  litigation.     It  seems,   however,  to  be  tolerably  settled  by  a  number  of  recent 
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decisions  that,  where  the  boundaries  are  given,  the  lease  covers  all  the  land   included 

within   those   boundaries,    whether  in  excess  of  the  quantity  specified  or  not.     In  such 

cases  the  lease  is  not  to  be  construed  as  a  lease  of  so   many 
Include  all   land   within         ...  •  ,  ,  .  .,,. 

tho.*c  boundaries.  Dignas  and   no  more,    but  as  a  lease  of  certams  lands,  the 

number  of  bighas  being  added  more  by  way  of  description 
than  of  limitation.— (See  Janaki  Bulluv  v,  Nobinchandra,  2  W.  R.,  Act  X,  33  ;  2 
Board's  Rep.,  365;  Modie  Hudden  v.  Sandes,  12  W.  R.,  439;  Abdool  Mena  v. 
Barada  Kant,  15  W.  R.,  394;  Shib  Chunder  v,  Brojo  Nath.  14  W.  R.,  301  ;  Pahalwan 
V.  Mohesur,  16  W.  R.,  P.  C,  5 ;  Farquesson  v.  The  Government  of  Bengal,  16 
W.  R.,  P.  C,  29;  Indra  Bhusan  v,  Goluk,  12  W.  R.,  350.  In  Pahalwan 
Sing  V.  Maharaja  Maheswar  Baksh  Sing  Bahadur,  9  B.L.R.,  169,  the  16  W.R.,  P.C.  5 ; 
JudFcial  Committee  observed:  *^The  plaintiff  is  to  recover  it  according  to  the 
boundaries  given  in  the  plaint.  It  is  true,  it  goes  on  to  specify  the  quantities, 
but  it  turns  out  that  those  quantities  are  not  strictly  accurate.  Then  the  question 
is,  which  is  he  to  recover,  the  quantities  or  according  to  the  boundaries  g^ven 
in  the  plaint  ?  Their  Lordships  think  that  it  must  be  interpreted  as  if  it  were  a  con- 
veyance of  'land  stating  the  boundaries,  and  then  saying  that  it  contains  so  many 
acres  ;  of  course,  the  real  conveyance  would  be  of  the  land  within  the  boundaries, 
and  it  would  be  a  mere  false  description  that  there  was  some  slight  mistake  in  the 
quantities.  Their  Lordships  think  that  that  principle  ought  to  be  applied  to  the 
case  because  they  find  it  among  the  rules  that,  prevail  in  the  Courts  in  India."  So 
in  another  case  where  the  land  leased  consisted  of  several  old  holdings^ 
some  of  which  had  been  abandoned  by  the  former  occupiers,  'and  one  of 
which  had  previously  been  in  the  occupation  of  the  defendant  and  the  description 
of  the  quantity  in  the  kabuliyat  purported  to  be  taken  from  other  old  measure- 
ment papers,  and  it  was  probable  that  the  land  itself,  the  subject  of  the  lease,  must 
have  been  known  to  the  defendant^  the  Court  remarked  :  *'  Under  these  circum- 
stances, we  think,  it  would  be  no  defence  to  this  suit  for  rent  even  if  the  defendant 
could  succeed  in  establishing  that  the  quantity  of  lan^J  is  in  fact  not  so  great  as  the 
quantity  mentioned  in  the  kabuliyat.  The  defendant,  probably  knowing  the  land 
for  which  he  was  in  treaty,  there  is  no  reason  to  suppose  that  he  was  misled,  or  that 
he  has  not  substantially  that  land,  and  he  cannot  now  evade  the  payment  of  the  rent 
contracted  by  availing  himself  of  the  error  or  misdescription  (if  it  exists)  of  the  actual 
quantity  given  in  the  kabuliyat." — (Tripp  v.  Kali  Das,  Sp.  W.  R.,  Act  X,  122; 
see. I.  L.  R.,  20  Cal.,  379.) 

Where,    however,  a  lease    merely    conveyed    so    many    bighas  of  land  without 

specification  of  boundaries^  the  tenant  would,  under  ordinary 
are^noUrcdredX"fa"yrt  circumstances,  be  bound  to  pay  rent  for  any  excess  land  he 
ESd'hc^Yoids'  ''"  **"**      "i^g^t    hold— (Bipradas    Dey    v.    Musst,     Sakermani    Dasi 

W.  R.,  Act  X,  1864,  38  :  2  Board's  Rep.,  57.) 
It  has  been  held  that  when  a   raiyat  holds   in    excess  of  the    area    leased    to  him 

he  is  liable  to   enhancement— (Raj    Mohan  v.  Issur  Chunder, 
croaciS^nt.      "  8  W.  B.,    Act    X,  19  ;  3  W.  B.,    14  ;  David  t;.  Pamdhun,  6 
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W.  R.,  Act  X,  Q7;  Shama  Jha  v,  Doorga  Roy,  7  W.  R.,  122;  Golam  Ali 
V.  Baboo  Gopal  Lai  Thakur,  9  W.  R.,  65 ;  Goopeenath  v.  Ram  Tukee,  9 
W.  B.,  476).  In  sane  decisions  under  the  old  law  a  raiyat  who  held  land 
in  excess  of  the  quantity  included  in  his  mokurari  pottah  was  treated  as 
a  trespasser,  and  it  was  held  that  he  could  not  be  sued  for  enhance- 
ment in  respct  of  it— (Roshun  Bibi  v,  Bissonath,  6  W.  R.,  Act  X,  57) ;  In  the 
case  of  Prankishen,  v.  Monomohini,  1 7  W.  R.,  33,  Couch,  C.J.,  observed  :  "  We 
think  that  the  judgment  of  the  Privy  Council  which  has  been  followed  by  the  late 
E  h  t  b  tb  ^^'^^  Justice  (Sir  Barnes  Peacock)  in  the  case  reported  in 
raiyat  for  the  benefit  of      6  Weekly  Reporter  Act  X,  p  57,   is  to  be  reconciled  with  the 

the  landlord.  •'  "^  »!-*// 

provisions  of  section  17,  Act  X,  of  1859,  clause  (A),  by 
considering  that  the  clause  is  applicable  to  cases  where  the  land  was  undoubtedly  includ- 
ed in  the  original  tenure,  but  upon  a  fresh  measurement  it  has  has  been  found 
that  there  was  some  mistake  in  the  former  measurement,  and  that  a  greater  amount 
of  rent  ought  to  be  paid  in  respect  not  of  any  fresh  land,  but  in  respect  of  land  which  was 
included  in  the  original  tenure.  ♦  ♦  ♦  The  Judicial  Committee  of  the  Privy 
Council  say  in  Rajah  Sutta  Surun  v.  Mohesh  Chunder  and  Tarini  Chum,  •(12  Moore's 
Indian  Appeals,  p.  274  ;  11  W,  R..  P.  C,  p.  11)  'a  suit  for  enhancement  implies 
such  a  privity  of  title  or  tenure  existing  between  the  parties  that  a  claim  for  some 
rent  is  legally  inferable  Irom  it,  and  there  is  here  proof  that  that  relation  is  denied 
to  have  existed  in  respect  of  these  two  parcels  of  land.  As  to  the  latter  portion,  where 
the  respondent's  title  is  denied,  and  the  claim  of  another  zemindar  set  up,  the 
proper  remedy  seems  to  be  by  a  suit  in  the  nature  of  an  ejectment,*  Hereto  it  was 
denied  that  in  respect  of  this  land,  the  relation  had  existed.  ♦  ♦  ♦  Sir  Barnes 
Peacock  says,  in  the  case  in  6  Weekly  Reporter  Act  X,  p.  157,  that  *'if  the  party 
has  not  been  paying  anything  for  the  excess,  he  may  be  a  trespasser  as  to  the  excess, 
but  he  is  not  a  tenant  liable  to  assessment.  This  case  before  Sir  Barnes  Peacock  is 
more  strictly  applicable  to  the  present  case  than  the  judgment  in  the  Privy  Council." — 
See  also  Binode  Bihari  r.  Masseyk,  15  W.  R.,  483.  In  other  decisions  it  has*been, 
held  that  when  a  tenant  holds  excess  lands  for  which  no  rent  has  hitherto  been  paid 
the  zeminder  may  treat  him  either  as  a  tespasser  or  as  a  tenant— (David  v,  Ramdhun, 
6  W.  R.  Act  X,  97*  Rajmohun  v,  Gooro  Churn,  6  W,  R.,  Act  X,  106;  Seik 
Ahmed  Hosscin  r.  Musst.  Bandee,  15  W.  R.,  91  ;  Binode  Beharee  v.  Masseyk, 
15  W.  R.,  493).  In  the  latest  of  the  decisions  on  this  point,  e,  g,,  Gooroo  Das  v. 
Issur  Chunder,  22  W.  U.,  246,  Mr  Justice  Markby  distinguished  the  cases  reported 
in  the  6th  Weekly  Reporter,  p.  57,  and  17th  Weekly  Reporter,  p.  33,  and  observed  : 
"  We  think  the  true  presumption  as  to  encroachments  made  by  a  tenant  during  his 
tenancy  upon  the  adjoining  lands  of  his  landlord  is  that  the  lands  so  encroached  upon  are 
added  to  the  tenure,  and  from  part  thereof  for  the  benefit  of  the  tenant  soiong  as  the 
original  holding  continues,  and  afterwards  for  the  benefit  of  his  landlord,  unless 
it  cleariy  appeared  by  some  act  done  at  the  time  that  the  tenant  made  the  encroachment 
for  his  own  benefit.  This  is  the  clear  rule  of  English  law  which  is  supported  by  reason 
and  principle.     In  India,   where  there   is  a  great  deal  of    waste  land,   and  where 
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quantities  and  boundaries  are  very  often  ill -defined,  there  are  very  strong  reasohs  for 
the  application  of  such  a  rule.  And  the  principle  upon  which  the  rule  is  founded  is 
one  of  general  application,  namely  that  if  an  act  is  capable  of  being  treated  as  either 
rightful  or  wrongful,  it  shall  be  treated  as  rightful.  Now  in  the  case  put  the  act  of  th  e 
tenant  in  taking  possession  of  more  land  that  was  let  to  him,  though  it  possibly  may 
have  been  a  trespass  and  wrongful,  may  in  most  cases  equally  well  have  been 
done  with  the  assent,  express  or  implied,  of  the  landlord,  and  so  have  been  rightful, 
and  in  the  absence  of  any  proof  to  the  contrary  it  is  treated  as  the  latter.  We  know  of 
no  case  in  which  the  principle  has  been  expressly  recognized  by  judicial  decision 
in  India,  but  it  is  in  accordance  with  the  principle  laid  down  by  section  4  of  Regula- 
tion XI  of  1825  as  the  increase  of  land  by  alluvion.  In  practice  also  encroachments 
made  by  the  tenant  afe  not  considered  as  held  by  him  absolutely  for  his  own  ben  efit  • 
against  his  landlord.  If  it  were  so,  the  tenant  would  in  twelve  years  necessarily  gain 
an  absolute  title  under  the  statute  f>f  limitations ;  but  we  do  not  know  of  any  case  in 
which  a  title  has  been  thus  established."  This  decision  has  been  followed  in 
Nudyar  Chand  v.  Mian  Jan,  I.  L.  R.,  10  Cal.,  820.  The  Judges  remarked:  "This 
case,  therefore,  directly  raises  the  question,  what  the  law  of  this  country  is  with 
regard  to  encroachments  made  by  a  tenant  upon  his  landlord's  property.  There  is 
no  doubt  whatever,  that  by  the  English  law  an  encroachment  made  by  a  tenant  upon 
land  adjoining  to,  or  even  in  the  neighbourhood  of  his  holding,  is  presumed,  in  the 
absence  of  strong  evidence  to  the  contrary,  to  be  made  for  the  benefit  of  the  land- 
lord. And  this  rule  applies  to  all  land  so  encroached  upon,  whether  the  landlord  has 
any  interest  in  it  or  not.  If  a  tenant  during  his  tenancy  encroaches  upon  the  land 
of  a  third  person  and  holds  it  with  his  own  tenure  until  the  expiration  of  the  tenancy, 
he  is  considered  to  have  made  the  encroachment,  not  for  his  own  benefit  but  for  that 
of  his  landlord  ;  and  if  he  has  acquired  a  title  against  a  third  person  by  an  adverse 
possession  he  has  acquired  it  for  his  landlord  and  not  for  himself.  This  doctrine 
appears  to  havejjeen  adopted  here  in  the  case  of  Guru  Das  Roy  ^.  Iswar  Chandra 
Bose,  as  well  as  in  other  cases.  It  is  true  that  by  the  English  law  if  it  could  be 
distinctly  proved  that  the  tenant  made  the  encroachment  adversely  to  his  landlord,  an 
adverse  possession  for  12  years  might  then  give  the  tenant  a  title  by  limitation  ,•  and 
probably  that  would  be  so  in  this^ country.  But  that  was  clearly  not  the  case  in  this  in- 
stance because  the  plaintiff  himself  in  his  plaint  claims  the  land  in  question  as 
part  of  his  talu]^  (under  defendant  No.  2)  ♦  ♦  ♦  *.  It  wou^d  indeed  seem  strange 
if,  as  a  matter  of  law,  a  tenant  were  allowed,  without  his  landlord's  permis- 
sion^ to  appropriate  any  land  which  adjoins  his  own  tenure,  and  then,  when  this 
landlord  complained  of  the  trespass  and  required  him  to  give  the  land  up,  he  were 
allowed  to  take  advantage  of  his  own  wrong,  and  insist  upon  retaining  possession  of 
it,  until  the  expiration  of  his  tenure.  In  this  particular  case,  however,  it  was 
no  part  of  the  plaintiffs  case  that  the  zemindar,  either  expressly  or  impliedly,  had 
consented  to  the  encroachment.  His  case,  in  the  first  mstance.  was  that  the  land  in 
question  formed  part  of  his  original  taluk.  That  has  boen  negatived  by  both  the 
Courts.    He  then  contended  that  he  had  held  it  adversely  to  his  landlord ;  but  that, 
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for  the  reasons  already  given  we  have  found  to  be  untenable."  See  also  Earl  of 
Lisbume  v.  Davies,  L.  R.,  i  C.  P.,  259 ;  Whitmore  v,  Humphris,  L.  R.,  7  C,  P., 
Kingsmith  v.  Milliard,  11  Ex.  313;  Andrews  r.  Hailes,  2  E.  &  B.,  349 ;  Andrews. 
Francis,  2  Hay's  Reports,  560  ;  Esubai  v.  Damodur,  I.  L.  R.,  16  Bom.,  556.  In  the 
case  of  Prahlad  Teor  v.  Kedar  Nath,  I.  L.R.,  25  Cal.,  302,  it  was  observed  that  "  when 
a  tenant  encroaches  upon  the  land  of  his  landlord,  though  the  landlord  may  if  he 
chooses,  treat  him  as  a  tenant  in  respect  of  the  land  encroached  upon,  the  tenant  has 
no  righ\  to  compel  the  landlord  against  his  will  to  accept  him  as  a  tenant  in  respect  of 
that  land."  But  it  does  not  follow  that  because  the  landlord  has  this  option  he  can 
treat  the  tenant  as  a  trespasser  at  any  time  after  having  exercised  his  option  in  treating 
him  as  a  tenant  for  some  time.— (Abdul  Hamid  v,  Mohini  Kant  Saha,  4  C.  W.  N., 
508). 

Where  land  accretes  to  an  under-tenure,  the  right  of  occupancy  in  the  land  passes 
to  the  owner  of  the  under-tenure,   and  not  to  the  zemindar. 
and^^wrnV''^""^  The  general  law  upon  the  subject  is  contained  in  clause  i, 

section  4,.Regulation  XI,  1825,  which  is  as  follows  :•' When 
land  may  be  gained  by  gradual  accession,  whether  from  the  recess  of  a  river  or  of  the 
sea,  it  shall  be  considered  as  an  increment  to  the  tenure  the  person  to  whose  land  or 
estate  it  is  thus  annexed,  whether  such  land  be  held  immediately  from  Government  by 
a  zemindar,  or  as  a  subordinate  tenure  by  any  description  of  under-tenant  whatever.* 
provided  that  the  increment  of  land  thus  obtained  shall  not  entitle  the  person  in 
possession  of  the  estate  or  tenure  to  which  the  land  may  be  annexed,  to  a  right  of 
property  or  permanent  interest  therein  beyond  that  possessed  by  him  in  the  estate  or 
tenure  to  which  the  land  may  be  annexed  ;  and  shall  not  in  any  case  be  understood  to 
exempt  the  holder  of  it  from  the  payment  to  Government  of  any  assessment  for  the 
public  revenue  to  which  it  may  be  liable  under  the  provisions  of  Regulation  II, 
1819,  orof  any  other  Regulation  in  force.  Nor,  tf  annexed  to  a  subordinate  tenure 
held  under  a  superior  landholder,  shall  the  under-tenant,  whether  a ^hudkasht  raiyat 
holding  a  mourasi  istemrari  tenure  at  a  fixed  rate  of  rent  per  bigha,  or  any  other 
xlescription  of  under-tenant,  liable  by  this  engagements  or  established  usage,  to  an 
increase  of  rent  for  the  land  annexed  to  his  tenure  by  alluvion,  be  considered  exempt 
from  the  payment  of  any  increase  of  rent  to  w^ich  he  may  be  jointly  liable.  "  The 
accretion  will  then  belong  to  the  holder  of  the  jote  to  whose  tenure  it  has  become 
attached  -  (Juggut  Cl\jinder  v.  Panioty,  6  W.  R.,  Act  X,  48 ;  Atlynoolla  v.  Sheik 
Saheboollah,  15  W.  R.,  149).  And  the  jotedar  is  entitled  to  hold  the  accretion  on  the 
same  principle  and  under  the  same  legal  conditions  as  he  holds  the  parent  estate— 
(Gobindkmani  V.  DinaBandhu,  15  W.  R.,  87  ;  Golam  Ali  v.  Kali  Krishan,  8  C.  L.  R., 
Sijt  p^  Field,  J.)  The  words  "justly  liable"  in  section  4,  cl.  (i)  of  Regulation 
XI  of  1825  indicate  an  intention  on  the  part  of  the  Legislature  that  the  rent  payable 
for  an  alluvial  increment  shall  be  settled  with  reference  to  the  circumstances  of 
each  particular  case,  regard  being  had  to  the  agreement  between  the  parties 
in  respect  of  the  original  tenure,  where  there  is  such  an  agreement,  and 
where    there    is    no     such    agreement,    to    any    usage    proved    to    be  applicable 
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to   such    tenure.    When,    therefore,    a    zemindar   desires    to  assess   the   accretion, 
he  must  show  that  he  is  entitled  to    do  so  either  by    law,  custom  or  special    agree- 
ment, and  accreted  lands,   when  liable  to     enhancement  at  the  ordinary  neighbour- 
ing rates,    are    entitled  to  a    deduction    of    ten    per    cent,    for    collection    charges 
and  ID  per  cent,  for  talukdari   profits. — Quggut  Chunder  v,  Panioty,  J5  W.  R.,  Act 
X,  48 ;  Baboo  Gopal  Lai  v,  Kumar  Ali,  6  W.  R.,  Act  X,  85 ;  Juggut  Chunder  r» 
Panioty,  8  W.  R.,  427 ;   (in  review), '9  W.  R.,  379)     And  even  a  tenant-at-will  is 
entitled  to  occupy  an  accretion  so  long  as  he  retains  possession  of  his  original  holding.— 
(Bhagbut  Prosad  v.  Durga  Bijai,  8  B.L.R.,  73  ;  16  W.R.,  95.)  It  will  be  observed  that 
cl.  I,  s.  4,  of  the  Reg.  XI  of  1825,  refei^s  only  to  under-tenants  intermediate  between  the 
zemindar  and  the  raiyat,  and  khudkasht  or  other  raiyats  who  possess  some  permanent 
interest  in  the  land,  and  not  to  tenant  from  year  to  year. — (Zaheeruddin  v,  Campbell^ 
4  W.  R.,  57.)    The  party  tP  whose  lands  new  formations  gradually  accrete  is  entitled 
to  them,  though  he  may  not  have  lost  any  lands,  and  though  the  accretion   may  have 
been  caused  by  the  washing  away  of  the  lands  of  another  person.— (Adoomeah  v. 
Shiboo  Sundari,  2  W.  R.,  295.)    As  long  as  any  portion  of  the  estate  is   in   existence 
the  zemindar  is  entitled  to  claim  the  land  accreting  to  it  as  forming  by  law  part  of 
that  estate. — (Bhoobun  Mohan  v.  Watson  &  Co.,  Sp.  W.  R.,  64.)    A  zemindar  cannot 
claim  lands  as  an  accretion  to  his  estate,  when  such  lands  are  capable  of   being   iden- 
tified as  a  re-formation  of  land  belonging  to  another  owner  upon  their  original  site.— 
(Lopoz  t^.  Madan  Mahan,  14  W.  R.,  P.  C,    11;   Hurshahai  Sing  v.   Syud   Lootfali 
23  W.  R.,   P.C.,   8  ;   Ramnath  v.  Chundernarain,  i  Hay,  284,*  Musst.  Imam  Bandi 
r.  Wajid  Ali,  7  W.  R.;  P.  C,   67  ;    Nugendrachunder  v.   Bipin  Behari,    23   W.   R., 
no)    Where  land    has  been  added  to  the  jote  of  a  tenant  by  gradual  accretion,  the 
landlord  is  entitled  to  an  increased  rent  on  account  of  such  accretions,   on  the  con- 
ditions laid  down  in  Reg.  XI   of   1825,   s.  4,  cl.  i. — (Shoroshutti  Dassee  r.  Parbutty 
Oassee,  6  C.  L.  R.,  362  ;  see  also  Gopi  Mahun  v.  Hill,   5   C.  L.  R.,   33.)    A  suit  for 
enhanced  rent  will  lie  for  increase  of  the  area  of  a  jote  after  accretion. — (Hara 
Sundari  v,  Gopi  Sundari,    10  C.  L.  R.,   559 ;  Brojendra  Kumar  v,  Upendra  Narain 
I.  L.  R.,  8  Cal.,  706  ;  Ram  Nidi  v.  Parbati  Dasi,  I.  L.  R.,  5  Cal.,   823.)    Where  the 
plaintifl  held  a  jote  under  the  defendants  and  their  co-sharers,    and  a  partition  of  the 
of  the  estate  was  effected  in  1877,  and  to  the  defendant  was  allotted  only   15   cottahs 
out  of  the  plaintiff's  jote,  the  defendants  notwithstanding  recovered  by  decree  in  May 
1 88 1  rent  for  a  larger  quantity  than  what  the  plaintiff  held  under  him ;   and  the 
plaintiff  therefore  sued  for    reduction  or  rather  for  apportipnment  of  the  rent  due  to 
the  defendant  in  September  1881  ;  held  thai  the  suit  was   not  barred  by  reason  of  its 
having  been  brought  beyond  a  year  from  the  date  of    partition,  and  that  the  proper 
period     for    bringing    such    a    suit    was    s(ix    years.— (Durga    Prosad  v.   Ghosita 
Goria,    I.    L.   R.,    11    Cal ,  284.)    The  accretion  should    be    assessed    at  the  same 
rate    as    the    parent    tenure. — (Golam    Ali  v.    Kali   Krishna,    I.  L.  R.,  7  Cal.,  479 : 
8     C.    L.    R.,      517);      in    this    case    it    was     not      laid     down  *  that       there 
should  be  an  inflexible   rule    applicable    to   all    cases,    but    having  r^ard    to  the 
particular    circumstances    of    that    case,    (V.  e,    Golam     Ali     v.     Kali   Krishna)    it 
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was  thought  that  the  accreted  land  should  bear  the  same  rent  as  was  payable  in 
respect  of  the  land  included  in  the  original  tenure. — (Chooramonee  v.  Howrah  Mills 
Company,  I.L.R.,  11  Cal.,  696.)  Where  a  mokurari  is  granted  at  the  full  letting  value  of 
the  land  comprised  in  it.  it  would  be  unjust  to  assess  the  newly-added  land  at  the  rate 
of  the  original  mokurari,  if  the  accreted  lands  be  of  inferior  quality  ;  on  the  other  hand 
if  the  accreted  lands  be  of  superior  qualityi  or  if  in  fixing  the  mokurari  rent  a  lower 
standard  than  the  full  letting  value  was  adopted  in  '  consideration  of  any  bonus  paid, 
it  would  be  unjust  to  the  landlord  to  fix  the  rent  of  the  accretion  at  the  rate 
of  rent  fixed  in  respect  of  the  original  tenure. — Ibid,  But  in  the  absence  of 
any  special  circumstance  the  rate  of  rent  to  be  ^  assessed  upon  the  accretion  should 
be  in  proportion  to  that  paid  for  the  parent  tenure. — Ibid»  An  increment  is  to  be 
regarded  as  a  part  of  the  parent  tenure  and  the  landlord  cannot*  treat  the  increment 
as  a  separate  tenure  altogether,  and  treating  it  as  a  part  and  parcel  of  the 
parent  tenure  he  can  claim  such  relief  as  under  the  law  he  is  entitled  to  obtain  as 
against  the  tenure-holder. — Assanulla  v.  Mohini  Mohan,  I.  L.  R.,  26  Cal.,  739  (744)- 

If  there  has  been  a  diluvion,  and  the  tenant  was  paying  on  for  the  portion  washed 
away,  the  re-formation   of  that  portion  will  not  make  him 

c  orme  s  tc  subject    to    enhancement.     If,    however,   after  the  deluvion 

he  has  obtained  a  reduction  of  the  rent,  a  re-formation  will 
again  subject  him  to  enhancement. — (Compare  Hem  Nath  Dutt  v,  Ashgur  Sirdar, 
1.  L.  R.,  4Cal.,  894.) 

There  is  nothing  in  the  Bengal  Tenancy  Act  to  debar  the  landlord  from  claim- 
ing  back-rents  for  any  additional  area,  if  such  additional  area 

Back  rent.  was   in  the  use  and  occupation  of  the  tenant.— (J ugemath  v. 

Jumn^n,  I.  L.  R.,  29  Cal.,  247  ;  see  also  Assanulla  v.  Mohini 
Mohan,  I.  L.  R.,  26  Cal.,  139.)  There  is  no  provision  in  s.  52  or  in  any  other  section 
as  is  to  be  found  in  s.  154  which  prescribes  the  time  from  which  a  decree  for  en- 
hancement of  rent  is  to  operate.—  Ibtd. 

Snb-Seotion  1  (b)  :— Eednction  of  rent.— This  section  should  be  read  with 
9-  178  (3)  (/)•  A  raiyat  whose  land  has  diluviated  has  three  courses  open  to  him  : 
He  may  either  (i)  sue  under  this  section  for  reduction  of  rent,  or  (2)  he  may  wait  until  sued 
by  his  landlord,  and  plead  that  he  is  entitled  to  a  cerUin  reduction  on  account  of  the 
diluviated  land.— (Mahtab  Chand  v.  Chitra  Kumar  16  W.  R.,  207  ;  Ramnarin  v,  Pulin 

Behari,  62  C.  L,  R.,  5 ;  Dindiyal  v.  Thukra,  6  W.  R.,  X,  24.) 
Suit  or  8et-off.  --,,  ,  .  »      »     -r^ 

Where,  however,  a  suit  for  rent  is  brought  by  some 
of  several  joint  landlords  against  one  of  several  joint  tenants  for  recovery  of  the  plaint- 
iff's share  of  the  rent',  such  tenant  defendant  cannot  claim  abatement  under  the 
provisions  of  this  section.  His  remedy  is  to  bring  a  suit  for  abatement  making  all 
the  joint  landlords  and  his  co-sharers  in  the.  tenancy  parties.^Bhupendra  Narain 
Datta   V.     Raman   Krishna   Datta,   I.    L.  R.,   27   Cal.,  417;    4  C.  W.  N.,    197. 

Afsuroobdee   v,    Musst.  Shorashi    Bala,    Marsh.,    558);  or 

(3)  he  may  complain  of  an  excessive  demand  of  rent, 
and  sue  for  a  refund    of    the  sum  which  has    been    exacted   from  him.    When 
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a  raiyat  had  been  compelled  to  pay  an  excess  rent  for  1265  of  Rs.  99,  for  1266  of 
Rs.  199,  for  1267  of  Rs.  195,  for  1268  of  Rs.  1,126,  in  all  Rs.  1,617,  and  sued  the 
2emidar  to  recover  the  excess,  it  has  held  that  the  suit  was  maintainable  :  "  No  doubt " 
observed  the  Court,  "  when  a  diluvion  took  place,  the  plaintiff  had  a  right  of  suit  to 
obt  lin  an  abaterflent  of  his  jumma,  if  the  zemindar  had  refused  to  grant  such  abatement. 
But  he  was  not  bound  to  sue  for  that  pupose.  He  was  not  actually  injured  until 
compelled  to  pay  the  rent  named  in  the  potUh,  without  the  allowance  of  the  abatement 
he  claimed.  Upon  that  payment  having  been  extorted  from  him,  he  had  a  new  right 
of  action.— Barry  «;..Abdool  Ali,  Sp.  W.  B„  64;  2  Board's  Rep.,  85  ;  Raja  Nilmoni 
Sing  V,  Annoda  Prosad,  i  B.  L.  R.,  F.  B.,  97  ;  10  W.R.,  F.B„  41.)  A  plaintiff  who 
has  sued  for  and  obtained  a  decree  for  an  abatement  of  rent  payable  in  respect  of  a 
Refand.  *    P^^"*  ^^^^  ^^  ^^^'  ™^y  afterwards  sue  for  a  refund  of  the  rent 

paid  by  him  before  instituting  the  suit  for  abatement,  in  excess 
of  the  amount  justly  payable,  notwithstanding  that  he  might,  if  he  had  chosen,  have 
included  this  claim  in  his  suit  for  abatement  of  rent-(Okhoy  Kumar  v,  Mahtap 
Chunder,  I.  L.  B.,  5  Cal.,  24.)  In  Afsurooddeen  v.  Musst.  Shorashi  Bala,  Marh. 
558,  a  talukdar  claimed  an  abatement  of  renf  on  the  ground  that  a  portion  of  his  taluk 

had  been  washed  away  by  a  river ;  and  the  question  arose 
Abatement  of   rent  must      whether  he  was  entitled  to  claim  a  diminution  of  rent  on  this 

follow  a  damage  caused   to 

the  land   demised  by  the      account.    The  Court  held  that  he  was  SO  entitled,    unless  there 
act  01  Ood. 

Vfas  an  express  stipulation  that  he  should  pay^  whether  the 
land  was  washed  away  or  not,  **  If  a  man,"  observed  the  Chief  Justice,  **  stipulates 
to  pay  rent,  it  is  clear  he  engages  to  pay  it  as  a  compensation  for  the  use  of  the  land 
rented,  and  independently  of  section  18,  Act  X  of  1859.  We  are  of  opinion  that, 
according  to  the  ordinary  rules  of  law  if  a  talukdar  agrees  to  pay  a  certain  amount  of 
rent,  the  tenant  is  exempt  from  the  payment  of  the  whole  rent  if  the  whole  of  the  land 
be  washed  away.  According  to  English  law  a  tenant  is  entitled  to  abatement  in  proportion 
to  the  quantity  of  land  washed  away,  and  he  is  entitled  to  that  abatement  in  suit  brought 
by  the  landlord  for  arrears  of  rent."  This  question  was  further  discussed  in  a 
subsequent  case,  in  which  the  tenant  claimed  an  abatement,  upon  the  ground  that  par 
of  his  land  has  been  washed  away,  and  that  a  part  of  it  had  been  covered  with  sand. 
'*  We  think, "  observed  tha  Chief  Justice,  "  upon  principles  of  natural  justice  and 
equity,  that,  if  a  landlord  lets  his  land  at  a  certain  rent,  to  be  paid  during  the 
period  of  occupation,  and  the  land  is,  by  the  act  of  God,  put  in  such  a  state  that 
the  tenant  cannot  enjoy,  the  tenant  is  entitled  to  an  abatement.  The  first  question 
then  is,  whether  there  was  any  stipulation  in  the  kabuliyat,  which  precluded  the  tenant 
from  claiming  an  abatement,  if,  by  act  of  God,  any  portion  of  his  land  was  washed 
away  ?  If  it  is  found  that,  according  to  an  express  stipulation  in  the  kabuliyat  the  tenant 
is  not  entitled  to  any  abatement  by  reason  of  any  part  of  the  land  being  washed  away 
by  the  act  of  God,  then  the  tenant  is  not  entitled  to  abatement  during  the  term  of  that 
iease.  But  it  is  said  the  lease  is  at  an  end ;  but  we  think  then,  when  a  tenant  holds  on 
after  the  expiration  of  the  lease,  he  does  so  on  the  terms  of  the  lease,  at  the  same  rent 
arflfcri  the  same  stipulation  as  are  mentuined  in  the  lease,  until  the  parties  come  to  a 
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fresh  settlement.  '—(Sheik  Ennyet  Ulla  v.  Sheik  Elahee  Buksh,  Sp.  W.  R.,  Act  X,  42  ; 
2  Board's  Rep.,  62.  Quare,--Rim  Chum  v.  Lucas,  16  W.  R.,  279.)  Under s.  178 
(3)  (f)  even  a  contract  will  not  take  away  the  right  of  the  raiyat  for  reduction  of  rent. 
Where  a  raiyat  instead  of  suing  for  abatement  waits  until  an  action  for  arrears  of  rent  has 
been  brought  against  him  by  his  landlord,  and  then  claims  a  reduction  on  the  ground 
of  diluvion,  the  whole  onus  lies  upon  him  of  proving  the  extent  of  the  deduction  to 
which  he  is  entitled,  and  of  showing  precisdy  what  lands  have  disappeared.  The 
zemindar  in  proving  that  full  rent  has  always  been  paid  has  proved  a  sufficient  prima 
facie  case,  which  it  is  for  the  tenant  to  rd>ut.<*<Savi  v.  Obhoy  Nath,  2  W.  R.,  Act  X, 
28.)  A  tenant  is,  however,  entitled  to  abatement  when  the  area  of  his  holding  has 
been  reduced,  not  only  by  diluvion,  but  by  other  causes  also.  Thus  when  a  portion  of 
Land  acquired  for  *  raiyat's  land  has  been  taken  up  by  Gbvemment  for  a  road, 

public  purpoae.  j^  ^^  ^^^  ^j^^^.  ^^  ^^  entitled  to  a  deduction  of  rent  from 

the  zemindar  for  the  land  taken  from  him.— (Deen  Doyal  v.  Musst.  Thakroo,  6 
W.  R.,  Act  X,  24 ;  Maharaja  Dheraj  Mahtab  Chand  r.  Chitra  Kumari,  16 
W.  R.,  201.)  For  remission  on  account  of  diluvion  or  washing  away,  see  Krista 
Sunder  v,  Chunder  Nath,  15  W.  R.,  230 ;  or  on  account  of  land  taken  by  Govern- 
ment for  Railway  purposes,  see  Mohes  Chunder  v.  Gunga  Moni,  2  Hay,  495 ;  Gordon 
Stuart  &  Co.  v,  Maharajah  Mahtab  Chand  id,,  565 ;  Prosunno  Mayi  v,  Sundar 
Kumari,  2  W.  R.,  Act  X,  30 ;  Maharajah  Mahtab  Chand  v,  Chitra  Kumari, 
16  W.  R.,  201  ;  or  in  respect  of  lands  resumed  as  chakran  by  Government, 
— (Huro  Kish6n  v»  Joy  Kishen,  i  W.  R.,  299.)  A  landlord  claiming  remis- 
sion from  Gk)vemment  on  account  of  damage  done  to  his  estate  by  a  cyclone 
is  not  on  that  account  bound  to  allow  a  remission  to  his  under  tenants  unless 
he  got  the  remission  on  the  understanding  or  agreement  that  he  was  in 
his  turn  to  grant  remission  to  his  under-tenants. — (Goluk  Chunder  v.  Parbuti 
Chum  15  W.  R.,  168.)  Where  the  jumma  of  a  resumed  lakheraj  estate  had  been 
reduced  by  Government  on  the  condition  that  the  rents  of  the  raiyats  should  be 
reduced  in  the  same  proportion,  it  was  held  that  the  raiyats  were  entitled  to  the 
benefiit  of  the  stipulation  made  by  Government  on  their  behalf  at  the  time 
when  the  jumma  was  reduced. — (i  Ind.  Jur.,  7  ;  Sukhawutalluh  v,  Puthu  Goldar  ; 
contra  Oomanunda  Roy  ^,  Sree  Kanta,  21  W.  R.,  108.)  In  a  suit  for  rent 
by  a  zemindar  against  a  patnidar,  the  latter  claimed  abate- 
mS^Tlulnffcnt  *^^'*  "^^  ^^  ^c  rent  on  the  gronnd  that  part  of  the  land 
included  in  the  patni  tenure  had  been  acquired  by 
the  Government  for  public  purposes.  The  kabuliyat  executed  by  the  patnidar 
contained  a  provision  to  the  effect  that,  if  any  of  the  land  settled  should  be 
taken  up  by  Government  for  public  purposes,  the  zemindar  and  patnidar  should 
divide  and  take  in  equal  shares  the  compensation -money,  and  a  further  provision  to 
the  effect  that  the  patnidar  should  make  no  objection  on  the  score  of  diluvion  or  other 
causes  to  pay  the  rent  fixed  or  reserved  by  this  kabuliyat.  Held  that  the  patnidar  was 
entitled  to  abatement  of  the  rent.— (Uma  Sankur  r.  Tarini  Chunder,  I.  L.  R.,  9  Cal., 
571.)     In    this     case     Field,    J.,     in  construing  the      clause    in    the    stipul^Ah, 
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observed:  "It  appears  to  me  that  the  taking  of  land  by  Government  for  a  public 
purpose  is  not  a  cause  of  the  same  nature  as  diluvion,  and  for  this  reason  :  When 
land  is  washed  away  by  action  of  the  river,  the  thing  itself  out  of  which  the  rent 
issues  is  destroyed,  certainly  for  a  time,  although  it  is  quite  possible  that  by  action  of 
the  same  river  there  may  be  a  re-formation.  But  in  the  case  of  re-formation  the 
custom  of  the  country  is  that,  where  an  abatement  has  been  allowed  for  diluvion, 
enhancement  is  claimable  for  alluvion.  When  land  is  taken  up  by  Government,  the 
thing  itself  out  of  which  the -rent  issues  is  not  destroyed ;  it  continues  to  exist,  and  the 
Government  pays  what  must  betaken  tohe  the  market  value  of  the  land  at  the  parti- 
cular time.  It  therefore  appears  to  me  that  it  is  impossible  to  say  that  ths  taking  of 
land  by  Government  for  public  purposes  is  a  case  ejusdem  generis  (of  the  same  kind) 
with  diluvion."  Norns,  J.,  remarked :  "  In  construing  this  document  it  cannot 
reasonably  be  held  that  the  taking  of  part  of  the  land  by  the  Government  for  the 
purposes  of  a  railway  is  ejusdem  generis  with  land  abating  or  increasing  by  reason 
of  diluvion  and  alluvion,  or  in  other  words,  by  the  act  of  God ;  and  I  am  strengthened 
in  coming  to  this  conclusion  when  it  is  manifest  that  there  was  present  before  the 
minds  of  the  parties  at  the  time  the  patni  settlement  was  granted  by  the  plaintiff,  the 
fact  that  the  Government  was  likely  to  take  a  portion  of  the  land  included  in  the 
settlement  for  the  purposes  of  railway ;  and  if  the  parties  intended  that  there  should 
be  no  abatement  of  rent  when  Government  exercises  their  powers,  in  addition  to 
making  an  express  provision  for  the  distribution  of  the  compensation-money,  they 
would  have  further  stated  that  there  would  be  no  abatement,  of  rent."  An  ijaradar 
took  on  lease  certain  lands,  giving  a  kabuliyat  which  contained  the  following  clause : 
"  In  regard  to  the  aforesaid  rent  we  take  upon  ourselves  the  risk  of  flood  and  drought, 
of  death  and  flight,  of  alluvion  and  diluvion,  of  profit  and  loss.  In  no  case  shall  we 
be  able  to  claim  a  reduction  in  the  rent,  nor  will  it  be  open  to  you  to  demand  more 
on  account  of  alluvion,  &c."  During  the  lease,  parts  of  these  lands  were  taken  up 
by  Government  for  the  purpose  of  a  railway,  and  compensation  was  paid  to  the  lessor 
therefore.  The  ijaradar  claimed  to  make  a  deduction  from  his  rent  for  the  land  taken 
away  from  him.  Heldf  that  such  a  claim  did  not  come  under  the  meaning  of  the 
word  **  abatement  "  as  used  in  the  Rent  Law,  nor  was  it  intended  by  the  parties  to 
to  be  within  the  clause  of  the  lease,  but  the  land  having  been  taken  from  the  whole 
area  demised,  not  by  natural  causes,  but  by  vis  major, 
*"**'**'  the    ijaradar     was,   entitled    to    a     deduction    from     the 

rent  on  his  showing  that  there  were  tenants  of  his  on  the  land,  who 
before  the  land  was  taken  by  Government,  paid  rent  to  him,  which  they  had 
now  ceased  to  pay.— (Watson  and  Co  «.  Ntstarini,  I.  L.  R.,  10  Cal.,  5445.)  **We 
think/'  says  Mr.  Field  in  this  casc»  "  that  it  is  not  properly  a  case  of  abatement,  at 
the  term  is  ordinarily  used  in  the  Rent  Law.  It  is  a  case  in  which  the  tenant  seeks  to 
have  a  deduction  in  respect  of  land  taken  away  from  the  whole  area  demised,  not 
by  natural  causes  but  by  vis  major.  In  this  view  we  think  that  the  ijaradar  is  entitled 
to  a  deduction."  Portion  of  certain  land  held  under  a  patni  having  been  taken  up 
by   the   Government  for  public  purposes  under  the  Land  Acquisition  Act,  the  zemindar 
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declared  his  intention  of  granting  no  abatement  of  rent,  and  acting  upon  this  declara- 
tion the  patnidar  was  allowed  to  appropriate  the  whole  of  the  compensation.  The 
patni  was  subsequently  sold  under  Reg.  VIII  of  1819,  with  notice  of  the  amount  of 
the  original  rent,  and  the  purchaser  now  sued  for  abatement  of  that  rent.  He  did  not , 
allege  that  he  had  no  notice  of  the  proceedings  under  the  Land  Acquisition  Act — heldt 
that  the  plaintiff  must  be  presumed  to  have  had  notice  of  these  proceedings,  and  that  it 
was  therefore  incumbent  upon  him  to  have  made  enquiry  regarding  the  position  of  the 
patni,  and  that  under  the  circumstances  he  was  not  entitled  to  the  abatement  sought 
for — (Pearymohun  v,  Aftab  Chand,  10  C.L.l>.,  526.)  A  putnidar  may  also  claim  abate- 
ment upon  such  ground  as  the  land  is  absolutely  lost  to  the  putnidar,  and  he  is  also 
entitled  to  some  share  of  the  compensation  money : — (Bhowani  Nath  Chuckerbutty 
V.  Land  Acquisition  Deputy  Collector  of  Bogra  and  another:  7  C.  W.  N.,  130.) 
In   Satyendranath  Thakur  «.  Nilkantha,  I.  L.  R.,  21  Cal.,  383,  in  which  a  tenant 

was  sued  for  arrears  of  rent  of  his  jote,  and  compromised  the 
abatomMt"^  *''^  °*^  c^se  by  executing  a  solehnama  agreeing  to  pay  rent  at  13  ans. 

per  bigha  or  Bs.  4,300  bighas,  and  that  no  remission 
of  rent  should  be  claimed  on  any  account  whatever,  and  in  which,  the  jote  being  sub- 
sequently sold  in  execution  of  a  decree  passed  on  the  basis  of  the  solehnama,  the 
landlord  sued  the  purchaser  for  arrears  at  the  rate  specified  in  the  solehnama,  it  was 
held  that  the  compromise  was  a  valid  and  binding  transaction,  and,  that  being  so^ 
the  purchaser  was  bound  by  it.  The  provisions  of  sec.  178  (3)  f/)  were  not  referred 
to  in  this  case.    A  suit  by  a  tenant  for  declaration  that  he  is  no  longer  liable  to  pay  the 

whole  amount  of  rent  on  the  ground  that  a  third  party  has 
o?5thl7  prou^lJdr'*^  established  his  right  to  a  share  of  the  rent,   is  not  a  suit  for 

abatement  of  the  rent  payable  for  the  plaintiff's  land. — Chand 
moni  V.  Lokenath,  6  C.  L.  R.,  494.)  Where,  under  such  circumstances,  the  tenan 
U  holding  more  land  than  is  covered  by  his  lease,  it  is  not  necessary  that  the  landlord 
should  be  refered  to  a  separate  suit  if  he  is  desirous  of  enhancing  the  rent.— Ibtd.  When 
a  tenant  was  obliged  to  bring  a  suit  to  obtain  possession  and  succeeded  in  obtaining  only 
a  part  of  what  was  granted  in  mokurari,  held  that  there  was  the  same  equity  for  an 
apportionmentasltiacaseofeviction.— (Imambaodi  v.  Kamleswari,  I.L.R.,  21  Cal.,  1005 
(P.C.)  A  patnidar  can  Sue  his  zemindar  for  abatement  of  the  patni  rent  on  the  ground 
that  the  assets  of  the  patni  fell  short  of  the  amount  stated  in  the  lease,  although  such 
a  suit  is  not  a  suit  for  abatement  of.  rent  within  the  meaning  of  Act  X  of  1859.— 
(Bajah  Nilmony  v.  Unnoda  Persad,  10  W.  R.,  F.  B.,  41 ;  Rajah  Nilmony  v,  Sharooda 
Persad,  18  W.  R.,  434.)  A  ^suit  for  abatement  of  rent  by  a  patnidar  on  the  ground  of 
fraud  catised  by  the  concealment  from  him  of  the  existence  of  intermediate  tenure 
created  by  the  zemindar,  is  maintainable  under  the  Rent  Law,  though  not  under  s. 
19. — (Shokoor  Ali  v.  Umola  Ahalya,  8  W.  R.,  504.) 

Where  a  tenant,  after  obtaining  a  lease  for  a  certain  quantitly  of  land,  was  evicted 

from  a  portion  of  it,  owing  to  the  defective  title  of  his  lessor, 
iefecTTlSMrVUUe*'  '^  ^*^^  ^^^    *^^*  ^®   ^"^^^   entitled  to  an    abatement  of  rent. 

"  When   a    landlord,"   observed   the    Court,    *'  leases   any 
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portion  of  land  without  any  further  stipulation  with  regard  to  the  title,  he  does  thereby 
impliedly  undertake  that  he  has  sufficient  title  to  support  the  lease,  and  he  guarantees 
the  tenant  quiet  possession  and  enjoyment.  This  is  the  result  of  the  law  of  England, 
and  we  believe  that  it  has  always  been  held  to  be  the  same  here." — (Brojo  Nath  v, 
Heera  Lai,  i  B.  L.  R.,  A.  C,  87  ;  10  W.  R.,  120.)  When  once  it  is  determined  that 
a  tenant  is  entitled  to  an  abatement  of  rent,  in  consequence  of  the  subject  of  the 
demise  having  beea  diminished,  the  only  thing  that  requires  to  be  settled  is,  what  was 
the  portion  of  the  original  rent  which  was  referable  to  the  portion  of  the  tenure  which 
has  disappeared.  If  there  is  nothing  in  the*  pottah  to  show  that  the  rent  was  appor- 
tioned in  parcels  to  the  different  parts  of  the  whole  land,  the  only  way  to  arrive»at  a 
conclusion  as  to  how  much  of  the  whole  rent  is  fairly  attributable  to  this  particular 
portion  is  to  deal  with  it  as  a  matter  of  proportion,  t.^.,  such  a  sum  ought  to  be  deduct- 
ed from  the  whole  rent  as  would  bear  to  that  whole  rent  the  same  proportion  as  the 
annual  value  of  the  portion  of  tTie  land  that  has  disappeared  bears  to  the  annual  value 
of  the  land  originally  leased. — Ih.,  121.  The  right  of  a  landlord  to  receive  rent  from 
a  tenant  depends  upon  his  securing  to  the  latter  quiet  possession  of  the  property  leased. 
— (Kristo  Sunder  V.  Chunder  Nath,  15  W.  R.,  230.)  If  the  tenant  be  evicted  from 
land  demised,  or  they  be  recovered  by  a  title  paramount,  the  lessee  is  discharged  from 
the  payment  of  the  rent  from  the  time  of  such  eviction,  and  if  he  is  evicted  from  part, 
the  rent  is  to  be  4»"^i"ished  in  proportion  to  the  land  from  which  he  is  evicted. — 
Gopanund  v.  Lalla  Gobind,  12  W.  R.,  109.) 

But  the  plea  of  the  quantity  of  land  being  less  or  greater  than  that  mentioned  in 
the  pottah  cannot  avail  the  tenant  or  the  zemindar  if  he 
mcntioncdL?heYease.  "  ^^^d  known  the  land  itself — the  subject  of  the  lease.— (Tripp  v. 
Kalidas  Mukerji,  Sp.  W.  R.,  Act  X,  122.)  The  mere  fact  of 
his  having  been  in  possession  of  less  land  than  that  mentioned  in  his  pottah  will  not 
entitle  the  tenant  to  a  reduction  of  rent. — (Sitanath  Bose  ».  Shamchand  Mitter,  17 
W.  R.,  418.)  A  suit  by  a  tenant  against  his  original  lessors  for  a  declaration  that  he 
is  not  liable  to  pay  them  the  whole  rent  payable  under  his  pottah  in  consequence 
of  a  third  person  having,  subsequent  to  the  grant  of  such  pottah^  by  suit  established 
a  right  to  a  share  of  the  rent,  is  not  a  suit  for  abatement  under  Act  VIII  of  1869  (B.C.)» 
and  therefore  not  subject  to  the  rule  of  limitation  prescribed  by  s.  27  of  the  Act. 
Where  under  such  circumstances,  the  tenant  is  holding  more  land  than  is  covered  by 
his  pottah,  it  is  not  necessary  that  his  landlord,  if  desirous  of  enhancing  the  rent, 
should  be  referred  to  a  separate  suit  for  that  purpose.  The  suit  of  the  tenant  beiq^ 
tor  equitable  relief,  the  claim  of  the  landlords  must  be  taken  into  consideration  in 
determining  what  relief  the  plaintiff  is  entitled  to  obtain. — (Chand  Moni  v,  Lokenath, 
6  C.  L.  R.,  494.) 

B08*JlldiCfttft : — ^  claim  for  rent  being  a  recurring  cause  of  action,  a  tenant  is 
entitled  to  set  up  against  it  for  any  particular  year  any  right  which  he  had  to  a  deduc- 
tion or  abatement,  notwithstanding  that  he  has  paid  full  rent  for  several  previous 
years. — (Maharajah  Mahtab  Chand  v.  Chitra  Kumari,  16  W.  R.,  201  ;  Gour  Kishore 
r.  Bonomali,  22  W.  R.,  117.)    Each  year's  rent  is  in  itself  a  separate  and  entire  cause 
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of  action  and  the  mere  failure  of  a  tenant  to  prove  in  a  previous  suit  for  rent  that  he 
was  entitled  to  an  abatement  does  not  prevent  him  from  proving  the  same  in  a  subse- 
quent suit  brought  for  recovery  of  rent  for  a  different  period. — (Nilmadhub  v.  Brojonath 
I.L.R.,  21  Cal.,  240 ;  Raghoonath  v,  Juggut  Bundhoo,  I.L.R.,  7  Cal.,  214.  But  where  in 
a  suit  for  rent  the  issue  was  as  to  whether  the  rent  claimed  was  payable  in  respect  to  the 
quantity  as  alleged  by  the  landlord  or  a  much  larger  quantity  as  alleged  by  the  tenant 
and  it  was  decided  in  favour  of  Ahe  landlord,  held  that  a  subsequent  suit  by  the  tenant 
for  a  declaration  that  the  rent  was  payable  for  the  larger  area  as  claimed  by  him  was 
barred  by  the  rule  of  resjudtcaia. — Bussun  Lall  v.  Chundee,  I.L.R.,  4  Cal.,  686  ;  see 
also  ^obodurga  v.  Foyzbux,  I*  L.  R.,  i  Cal.,  202  ;    24  \V.  R.,  403. 

Sub-SdCtioa  (2)  (b)  &  (C):-^"  Payment  of  the  full  rent,  ]^ear  by  year,  more  than 
30  years  after  the  lands  are  said  to  have  been  washed  away,  would  be  strong  evidence 
that  no  such  claim  was  in  the  contemplation  of  the  parties  when  the  contract  was  origi- 
nally made." — (Ram  Churun  v.  Lucas,  i6  W.  R.,  279  ;  see  also  Ram  Narain  v. 
Poolin  Behari,  2  C.  L.  R.,  5.)  See  notes  under  sub-s.  (i).  The  defendant  haying  for 
more  than  sixty  years  occupied  lands  in  excess  of  the  number  of  bighas  specified  in 
his  pottah,  and  the  lands  in  question  having  always  been  deemed  to  form  part  of  what 
was  covered  by  the  pottah,  it  was  held  that  they  had  been  occupied  and  enjoyed  as 
the  land  included  in  the  pottah  since  before  iheDecennial  Setdement,  and  that  the 
rent  therefore  could  not  be  enhanced. — (Jannaki  Ballabh  Chakravarti  v,  Nabin  Chan- 
dra Rai,.2  W.  R.,  Act  X,  33  ;  Indra  Bhushan  Deb  v.  Golak  Chandra  Chakravarti, 
12  W.  R.,  350  ;  Farquharson  v.  Government  of  Bengal,  16  W.  R.,  P.  C,  29). 

Sub-SdCtion  (2)  (d)  : — in  this,  the  Legislature  seems  to  have  overruled  the  decision 
of  Baban  Mundul  v.  Sheeb  Kumari,  21  W.R.,  404,  where  it  was  held  that  s.  19  refer- 
red to  an  alteration  of  area  owing  to  a  portion  of  the  land  having  gone  away  by  diluvion 
or  otherwise,  and  not  to  some  difference  in  the  length  of  the  measuring  pole  in  use  at 
different  periods. — See  Jugut  Chunder  v*  Panioty,  8  W.  R.,  427  ;  Ram  Narain  v, 
Poolin  Behari,  2  C.  L.  R.,  5  ;  Prosunnomoyi  v.  Doyamoyi,  22  W.  R.,  275  ;  Nobin 
Chandra  v,  Gour  Chundra,  8  C.  L.  R.,  161. 

Sub-section  (S)* — it  should  be  remarked  that  though  in  fixing  the  reduced  rent 
considerations  should  be  made  of  the  surrounding  rates,  yet  the  low  rates  of  the 
neighbourhood  is  no  ground  for  making  the  .reduction. — (Baban  Mundul  v,  Sheeb 
Kumari,  21  W.  R.,  404). 

PrpfitB  of  the  tenure>holder.       See  s.  7  and  notes  ante. 

The  old  law  laid  down  that  the  additional  rent  should  be  at  a  rate  in  proportion  to  that 
of  S"vicin7t'**  ^*^  ^^^  ^^^  parent  tenancy.— (Gopal  Lai  v,  Kunar  AH,  6  W.R ., 

Act  X,  85  ;  Nistarini  Dasiv  .  Bonomali,  I.  L.  R.,  4  Cal.,  941  ; 
Golam  Ali  v.  Kali  Krishna,  I.  L.  R.,  7  Cal.,  479  ;  I^idley  v.  Bisnu  Charan,  I.  L.  R., 
1 1  Cal.,  553).  But  this  rule  is  not  meant  to  be  inflexible — (Churamani  v.  Howrah 
Mills  Company  I.  L.  R.,  n  Cal.,  696). 

Sub-SOOtion  (4)- — The  rule  prescribed  in  this  sub-section  is  the  same  as  that 
laid  down  in  Brajanath  Pal  v.    Hira  Lai  Pal,   (i  B.  L.  R.,  A.  C,  87  ;  10  W.  R.,  120). 
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Sub-SOCtioa  (5) — This  sub-section  was  added  by  the  Bengal  Tenancy  Amend- 
ment Act   III,  B.  C,  of  1898.     In  the  Statement  of  Objects  and  Reasons  the  reasons  for 
the  addition   were  explained    thus. — "  It    has   been   held  by  some  Special  Judges, 
interpreting  a  decision  of  the   High  Court  (i)   that  when  additional  rent  is  claimed   on 
the  ground  of  excess  area,  the  landlord   must   indicate   the  precise   plots  or  pieces  of 
land  acquired  by  the  tenant  in  excess  of  the  original   holding,   while  section  52  itself 
does  not  provide  for  the  assessment  to  rent  of  excess  lands,  where  there  are  no  rates  for 
lands  of  a  similar  description  in  the  vicinity  but  lump  rentals.   The  section,  as  amended, 
indicates  that  it  should  not  be  always  necessary,    in  order  to   prove  excess   area,  to 
point  out  the  particular  plots  that  were  acquired  since  the  original    letting,   and 
provides  a  rule  for  assessment  of  such  excess  areas,  when  proved.  When  the  original  let- 
ting was  at  so  much  al>igha,  and  it  is  shown  by  measurement  by  the  same  standard  and 
under  the  same  conditions  that  the  tenat  is  holding  a  larger  number  of  bighas  than  he 
is  paying  rent  for,  it  should  not  be  necessary  for  the  landlord  to  point  out  the  particular 
plots  which  the  tenant  has  acquired  in  excess  of  the  original  area  comprised  in  his  holding", 
ZiimitAtion: — The  right    to  recover    additional    rent   for  increased    area   is    a 
recurring  one  and  a  landlord  is   not  entitled  to  exercise   it  whenever  he  finds  it 
necessary    to   do    so.( — ^Jotindra    Mohan    v.    Chandra    Nath,    6  C.  W.  N.,    260.) 
A  landlord  brought  a  suit  in  an  alternative  form  asking  either  for   khas  possession  of 
the  excess  land  or  for  a  declaratory  decree  assessing  the  rent  thereon  in  the  terms  of 
the  kabuliyat ;  he  ultimately  failed   in  his  prayer  for  direct  possession  but  succeeded  in 
getting  a  declaratory  decree ;  he  broughr  a  suit  for  rent  allying  that  his  cause  of  action 
accrued  by  virtue  of  the  decree  ;  held,  that  this  was  not  so  and  that  the  cause  of  action 
accrued  on  the  last  day  of  the  year  on  which   the  rent  fell  due. — (Hurro  Kumar  v.  Kali 
Krishna,  I.L.R.,  17  Cal.,  251 ;  see  also  Dayamoyee  v.  Bholanath,  6  W.R.,  ActX,  77  ; 
HuroPershad  v,  Gopal  Das,  I.L.R.,  9  Cal.,  255  ;  Sheriff  v.  Dinanath,  I.L.R.,  12  Cal., 
258.)     A  tenant  is  also  entitled  to.  claim  an  abatement  of  rent  although  he   has  paid 
Jull  rent  for  several  years  : — Mahtab   Chand   v,   Chittra  Coomaree,    16   W.  R.,   201. 
Plaintiffs    ( psanidars )  sued  the  defendants  ( durpatnidars )   for    arrears    of     rent. 
The  defendants  alleged  that  a  part  of  the  land  had  been  taken  by  the  Government 
twenty-four  years  previously,    for  the  purposes    of  a  railway,  and  they  claimed  an 
abatement  on  that  ground :    Held  that  the  Limitation  Act  does  not  in  terms  prevent  a 
defendant    from    setting    up    such    a    defence  ;  but  that  the  great  delay  in  this  case, 
combined  with  other  circumstances,  disentitled  the  defendants,  to  any  relief  in  a  Court 
of  Equity — (Ramnarain  r.  Poolin  Bihari,  2  C.  L.  R.,  5.) 

Oonrt  foOSi — Under  sec.  7,  sub-sec.  11,  Act  VII  of  1870,  in  a  suit  (i)  to  enhance 
the  rent  of  a  raiyat  having  a  right  of  occupancy,  (2)  for  abatement  of  rent,  the  amount 
of  fee  payable  under  Act  shall  be  computed  according  to  the  amount  of  the  rent  of  the  land 
to  which  the  suit  refers,  payable  for  the  year  next  before  the  date  of  presenting  the  plaint. 
Board  of  BsVOnUO's  instructions: — The  Board  of  Revenue  has  laid  down  the 
following  instructions  tor  the  guidance  of  Revenue-officers  in  assessing  additional  rent 
for  excess  area  and  in  decreasing  rent  for  diminution  of  area.— (Survey  &  Settle- 
ment Manual,  Part  III,   Chapter.  VI,  p.  90), 
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The  Revenue-officer  has  to  consider  what  the  old  area  was ;  what  the  present  area 
is  ;  how  much,  if  any,  of  the  difference  represents  a  real  excess  or  deficit,  after  making 
allowance  for  different  standards  and  systems  of  measurement ;  and  what  rate  should 
be  applied  to  the  excess  or  deficit.     His  inquiries  should  take  the  following  orden — 

(i)  Whether  there  is  any  proof  or  admission  of  encroachment  or  loss  as  regards 
any  particular  field  or  fields. 

(2)  Whether  there  is  any  positive  proof  or  admission  of  a  previous  measurement ; 

and,  if  so,  how  it  was  made,  and  by  what  standard. 

(3)  Whether,  in  the  absence  of  any  positive  proof  of  previous  measurement, 

there  is  sufficient  indirect  evidence  to  show  that  there  was  such  a  measure- 
ment, e,g,,  the  custom  of  measurement  before  settlement ;  and,  if  so,  by 
what  standard  it  was  probably  made. 
In  making  these  inquiries,  the  Revenue-officer  may  find  it  useful  to  collect  a 
number  of  cases  in  which  he  can  identify  a  field  or  holding  now  held  with  a  field  or 
holding  formerly  recorded,  or  in  which  he  can  obtain  the  recorded  area  of  a  fieW 
or  holding  known  to  have  been  unchanged  in  shape  and  size,  or  presumed  to  be  so 
from  its  being  situated  near  the  homestead  or  in  the  centre  of  cultivation,  and  a 
similar  list  of  fields  or  holdings  situated  at  the  edge  ci  the  village  or  near  existing 
waste  lands,  where  it  may  be  reasonable  to  suppose  that  former  waste  has  been 
encroached  on.  The  totals  of  two  such  lists  will  give  him  some  reasonable  ground 
for  a  conclusion  as  to  whether  there  was  a  considerable  or  constant  error  in  the  old 
recorded  areas,  and  if  any  allowance  should  be  made  for  such  error.  It  would  be 
well  also  to  consider  what  allowance  should  be  made  for  error  in  old  recorded  areas, 
whether  because  of  difference  between  the  old  system  of  measurement  and  that  now 
adopted,  or  because  of  the  exclusion  of  ails  or  partitions  between  the  fields  in  the  old 
measurement  and  the  inclusion  of  them  in  the  new,  or  for  other  reasons. 

From  these  materials  the  Revenue-officer  will  be  able  to  decide  what  is  the 
difference  between  the  present  and  past  measurements  in  respect  of  (a)  system  of- 
measurement,  and  (b)  standard  adopted.  On  the  other  hand,  if  the  Revenue-officer 
finds  that  the  original  areas  were  entered  only  by  guess,  it  will -not  be  advisable  to 
adopt  this  method  for  settling  fair  rents. 

(4)  The  Revenue-officer  should  next  consider  the  amount  of  the  difference  bet- 

>veen  the  present  and  the  former  recorded  area,  and  what  amount  should 
be  considered  assessable  excess. 

(5)  Then  he  should  consider  the  rate  for  assessing  such  excess  area.     The  village 

rate,  or  the  rate  for  that  particular  class  of  land,  may  be  considered  ;  and, 
under  subsection  5  of  section  52  of  the  Act  the  previous  average  rate  of  rent 
of  the  holding  may  be  applied.  In  the  case  of  privil^jed  tenants  the 
excess  may  often  be  assessed  at  privileged  rates. 

(6)  The  actual  additional   rent  has  then  to  becalculated ;  and  this,  added  to  the 

present  rent,  gives  the  new  fair  rent.  Similar  calculations  will  give  the 
amount  of  rent  to  be  deducted  to  make  a  fair  rent  in  the  case  of  a  deficit  of 
area. 
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Payment  of  rent. 

53.     Subject  to  agreement  or  established  usage,  a  money- 
rent   payable   by  a   tenant   shall   be    paid  in 
Payment  of  rent.        fQ^J.    equal    instalments    falling    due    on    the 
Instalments  of  rent,      j^^^  j^^    oi  ^^,z\i   quarter   of   the    agricultural 
year. 

SnHoct  to  agrOOniOat  \ — This  section  applies  where  instalments  are  not  fixed 

by  special  agreements  ;  and  section  178  of  the  Act  does  not 

Contract  instalments.         interfere  with  such  contract.    Where  by  an   agreement  the 

defendant    was    to    pay  Government    revenue    through    the 

plaintiff,  held  that  he  was  liable  to  pay  the  Giovemment  revenue  as  it  fell   due  and 

the  rule  which  prevailed   in   the  locality  for  the    payment  of  instalments  of  rent  by 

ordinary  tenants  was  not  at  all  applicable  to  the  defendant. — (Giridhari  v.  The   Court 

of  Wards^  10  W.  R.,   368.     Where  in  a  kabuliyat  it  was  provided  that  rent  was  to  be 

paid  in  monthly  instalments  the  mere  fact  that  the  payment  of  the  rent  had  not  been 

enforced   (by  not  taking  the  rents  in  monthly  instalments)   did  not  take  away  from 

the    landlord    the    right  to  enforce  it  wheneyer  the  tenant  fell  into  arrear. — (Pearee 

Mohun  V,   Brojo    Mohun,    21    W.  R.,  36:    Pearee  Mohun  v.   Brojo    Mohun,   22 

W.  R.,  428.> 

Sstablishdd  nsagO : — Means  the  established  usage  in  the  pergunnah,  not  the 
established  usage  between  the  parties. — (Chytunno  Chunder  v.  Kedemath,  14  W.  R., 
99.)  The  words  "  established  use  "  in  s.  53  of  the  Bengal  Tenancy  Act,  1885,  do 
not  refer  to  a  practice  previously  prevailing  between  the  landlord  and  his  tenant,  but 
to  the  established  usage  of  the  pergunnah  in  which  the  holding  is  situate. — (Hiralal 
Das  V.  Mothura  Mohun  Roy  Chowdhuri,  I.  L.  R.,  15  Cal.,  714.)  The  established 
usage  of  the  locality,  and  not  the  usage  between  the  parties,  is  that  contemplated  by 
s.  S3  of  the  Bengal  Tenancy  Act. — (Hira  Lai  Das  v.  Mothura  Mohun  Roy,  I.  L.  R., 
15  Cal.,  714,  followed;  Watson  &  Company  v.  Sreekristo  Bhumic,  I.  L.  R.,  21 
21  Cal.,  132.) 

MoilOy-reilt  : — This  section  provides  for  instalments  of  money-rent  only ; 
produce-rents  are  payable  when  the  produce  is  gathered,  or  as  agreed  upon  between 
the  parties,  or  where  there  is  no  such  agreement  according  to  the  custom  of  the  country. 
The  word  **  rent "  in  ss.  53  to  68  also  includes  money  recoverable  under  any  enactment 
for  the  time  being  in  force  as  if  it  was  rent.  See  s.  3,  sub.-sec.  (5)  ante^  pp.  12,  18 
and  24.  The  sums  recoverable  as  rent  mentioned  in  the  notes  to  section  3  (5)  on  pages 
12,  i84md  24  anU^  are  payable  in  the  same  instalments  as  rent,  except  where  other- 
wise provided  by  contract  or  usage. 

Liability  of  an  auction  pnrchaSOr  \ — Since  rent  is  regarded  as  not  accruing 
from  day  to  day,  but  as  falliilg  due  only  at  stoted  times  according  to  the  contract 
of  tenancy,  or  in  the  absence  of  a  contract,  according  to  the  general  law  laid  down 
in  this  seaion  (53),  an  auction-purchaser  of  a  tenure  or  holding  in  respect  of  which 


Digitized  by  LjOOQ IC 


246  BENGAL  TENANCY   ACT.  [chap.  vixi. 

rent  is  claimed  is  liable  for  the  whole  of  the  instalment  which  accrues  due  after  the 
date  of  his  purchase,  though  he  may  not  have  been  in  possession  for  the  whole  period 
in  respect  of  which  the  instalment  b  due,  although  as  a  matter  of  fact  his  title  becomes 
perfected  only  on  the  date  of  confirmation  of  the  sale  under  section  314  of  the  Code 
of  Civil  Procedure.— (Satyendro  Nath  v.  Nil  Kantha,  I.  L.  R.,  21  Cal.,  385.  The 
purchaser  can,  it  was  said,  always  protect  himself  by  paying  for  the  property  only 
its  value,  regard  being  had  to  the  liability  with  which  it  is  burdened.  But  when  a 
landlord  brings  a  tenure  to  sale  in  execution  of  a  decree  for  arrears  of  rent,  the 
purchaser  becomes  his  tenant  only  from  the  date  of  confirmation  of  sale,  and  the 
former  tenant  is  liable  for  the  arrears  accruing  between  the  date  of  sale  and  con- 
firmation.— (Karunamay  v.  Surendra,  2  C.  W.  N.,  cccxxvii. 

Time  and  place  for  54.     (i)    Every   tenant  shall  pay  each 

payment  of  rent.  instalment  of  rent  before   sunset   of  the  day 

on  which  it  falls  due. 

(2)  The  payment  shall,  except  in  cases  where  a  tenant  is 
allowed  under  this  Act  to  deposit  his  rent,  be  made  at  the  land- 
lord's village-office,  or  at  such  other  convenient  place  as  may 
be  appointed  in  that  behalf  by  the  landlord : 

Provided  that  the  Local  Government  may,  from  time  to 
time,  make  rules,  either  generally  or  for  any  specified  local 
area,  authorizing  a  tenant  to  pay  his  rent  by  postal  money- 
order. 

(3)  Any  instalment  or  part  of  an  instalment  of  rent  not 
duly  paid  at  or  before  the  time  when  it  falls  due  shall  be  deemed 
an  arrear. 

Sub-SdCtion  (1)  : — Section  50  of  the  Indian  contract  Act  provides  :  "The  per- 
formance of  any  promise  may  be  made  in  any  manner,  or  at  any  time  which  the  pro- 
misee prescribes  or  sanctions.     Illustrations  : — 

"  (a).  B  owes  A  Rs.-  2,000.  A  desires  B  to  pay  the  amount  to  A*s  account  wiih 
C  a  banker.  B,  who  also  banks  with  C,  orders  the  amount  to  be  transferred  from 
his  account  to  A's  credit,  and  this  is  done  by  C.  Afterwards,  and  before  A  knew  of 
the  transfer,  C  fails.     There  has  been  a  good  payment  by  B. 

*' (A).  A  and  B  are  mutually  indebted.  A  and  B  settle  an  account  by  setting 
off  one  item  against  another,  and  B  pays  A  the  balance  found  to  be  due  from  him 
upon  such  settlement.  This  amounts  to  a  payment  by  A  and  B  respectively  of  the 
sums  which  they  owed  to  each  other. 

"(c).     A   owes   B   Rs.   2,000.     B  accepts  some  of  A's  goods  in  reductioff  of  the 
debt.     The  delivery  of  the  goods  operate  as  a  part  payment. 

*'  (d),  A  desires  B,  who  owes  him  Rs.  100,  to  send  him  a  note  for  Rs.  100  by 
post.  The  debt  is  discharged  as  soon  as  B  puts  into  thd  post  a  letter  containing  the 
note  duly  addressed  to  A."  These  illustrations  indicate  4  different  ways  in  which  a 
debt  may  be  paid.    Another  (5)  common  mode  of  payment  is,  when   the  creditor  de- 
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sires  the  debtor  to  pay  the  money  to  some  third  person,  as  by  atomment  or 
apportionment.  A  payment  by  a  tenant  under  the 
landlord's  directions  to  another  or  for  a  specified 
purpose,  is  tantamount  to  a  payment  to  the  landlord  himself,  and  is  a  sufficient 
answer  to  the  landlord's  suit  for  rent — (Musst.  Joykoer  v.  Furlong,  Sp.  W.  R., 
Act  X,  112;  3  R.  J.  P.  J.,  loi;  compare  Kristo  Dhun  v.  Mahomed  Nukee, 
ID  W.  R.,  495) ;  similarly  a  payment  of  Government  revenue  by  the  tenant  must  be 
treated  as  a  payment  on  account  of  rent — (Hill  v.  Wooma  Moyee,  15  W.  R.,  545). 
Where  a  tenant  has  paid  rent  to  two  proprietors  jointly,  payment  to  one  is  a  sufficient 
defence  in  a  suit  by  the  other,  unless  he  has  had  notice  of  separation — (3  R.  J.  P.  J., 
137.)  A  payment  of  rent  to  one  of  several  joint  proprietors  is  a  payment  to  all  — 
(Oodit  Narain  v.  Hudson,  2  W.  R.,  Act  X,  15  ;  Mookta  Keshi  v,  Koylash  Chunder, 
7  W.  R.,  493).  An  auction -purchaser,  with  a  notice  of  a  payment  in  advance,  made 
by  the  tenant  to  the  former  proprietors  of  rent  due  for  a  period  subsequent  to  the  date 
of  purchase,  is  bound  by  such  payment — (Ram  Lall  v,  Rao  Joggendra  Narain,  18 
W.  R.,  328  ;  Madun  Mohan  v.  Holloway,  I.  L;  R.,  12  Cal.,  555.)  Another  (6)  mode 
of  payment  is,  when  the  debtor  agrees  to  give  a  promissory  note  or  to  accept  a  bill  for 
the  amount,  and  a  7th  mode  of  payment  is  by  money  order  as  in  proviso  to  clause  (2)  of 
this  section.  Illustration  (a)  is  an  instance  of  payment  to  an  agent ;  but  payment  to  an 
agent,  who  is,  to  the  payer's  knowledge,  not  authorized  to  receive  it,  is  not  equivalent  to 
payment  to  the  principal — (Mackenzie,  Lyall  v.  Shib  Chunder,  12  B.  L.  R.,  360.)  As 
to  illustration  (b),  set  off  can,  of  course,  be  pleaded  in  an  action  for  the  debt  without 
showing  any  con§ent  on  the  part  of  the  plaintiff.  See  Civil  Procedure  Code,  section  3. 
Before  sunset: — Under  the  old  law  it  was  held  by  a  Full  Bench  that 
rent  becomes  due  "  at  the  last  moment  of  the  time  which  is  allowed  to  the  tenant 
for  payment." — Kashi  Kant  v,  Rohini  Kant,  I.  L.  R.,  6  Cal.,  325,  over- ruling^ 
Woomesh  Chunder  v.  Surja  Kant,  I.  L.  R.,  5  Cal.,  713.  According  to  English 
law,  rent  is  not  due  till  midnight  of  the  day  specified  in  the  lease  for  payment, 
but  where  it  is  necessary  to  demand  or  tender  rent  in  order  to  eject  or 
prevent  a  forfeiture,  such  demand  or  tender  must  be  before  sunset.  The  common 
law  distinguishes  between  cases  where  the  thing  is  to  be  done  anywhere,  and  those 
where  it  is  to  be  done  at  a  particular  place.  In  the  former 
The  time  of  payment.  case  a  tender  at  a    convenient  time   before   midnight   is  suffi- 

cient ;  in  the  latter  it  must  be  before  sunset,  because  it  is  the 
duty  of  the  promisee  to  attend— (Coke  on  Li  ttleton,  202fl  ;  Startup  t;.  Mac  Donald,  6 
Manning  and  Granger's  Reports,  C.  P.,  593).  Under  section  47  of  the  Contract  Act, 
the  tender  must,  under  any  circumstances,  be  during  the  usual  business  hours.  This 
section,  however,  provides  that  the  tender  must  be  made  before  sunset,  and  read  with 
section  47  of  the  Contract  Act,  it  would  mean  that  the  tender  must  not  only  be  before 
sunset,  but  also  during  the  usual  hours  of  business. 

Sub-section  (2);  Village-office: — ** The  plac^ where  the  promise   ought  to  be 

performed  "  is  fixed  by  clause  (2)  to  be  the  landlord's  village- 

e  p  ace  o  pay  men  .  office,   or    at  such   Other    convenient  place    as    the  landlord 
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may  appoint.  The  word  *' convenient"  implies  that  it  docs  not  lie  entirely  within 
the  power  of  the  landlord  to  appoint  arbitrarily  any  unreasonable  place.  Section  49  of  the 
Contract  Act  has  "a  reasonable  place."  The  rule  is  thus  stated  in  Coke's  Littleton, 
2106  :"  If  the  condition  of  a  bond  or  3l  feoffment  be  to  deliver  twenty  quarters  of 
wheat  or  twenty  loads  of  timber  or  such  like,  the  obligor  or  feoffer  is  not  bound  to  carry 
the  same  about  and  seek  the  feoffee,  but  the  obligor  or  feoffer  before  the  day  must  go 
to  the  feoffee  and  know  where  he  will  appoint  to  receive  it,  and  there  it  must  be  deli- 
vered."  This  is  qualified  by  section  49  of  the  Contract  Act  by  the  duty  imposed  on 
the  promisee  of  appointing  "  a  reasonable  place."  It  is  for  a  debtor  to  pay  his  debts 
due  at  a  fixed  time ;  ^and  when  a  debtor  pleads  tender  of  payment  as  a  ground  for  not 
being  saddled  with  interest,  it  is  for  him  to  prove  such  tender .^Sarat  Sundari  Debi  v 
The  Collector  of  Mymensingh,  5  W.  R.,  Act  X,  69).  A  tenant's  liability  to  pay  rent 
remains  notwithstanding  that  the  landlord  has  no  village-office  and  that  he  has  not 
appointed  a  convenient  place  for  payment ;  where  there  is  no  controlling  agreeiyient 
the  tenant  must  go  to  his  landlord  and  pay  the  rent  as  it  falls  due : — Fakir  Lai  v.  W. 
C.  Bonnerjee,  4  C.  W.  N.,  324. 

StLb-SOCtion  (2)  ;  FroriSO: — The  Local  Government  has  in  a  Resolution  dated 
19th  March,  1 89 1,  published  in  the  Calcutta  Gasette  oi  the  2$th  idem ^  Part  I,  page 
287,  authorised  tenants  to  pay  their  rents  by  money-order,  in  all  districts  in  which  the 
present  Act  is  in  force.    Sums  recoverable  as  rent  may  also  be  paid  in  the  same  way. 

Snb-Sectlon  (3):  Arrear : — Section  21  of  Act  VIII  of  1869  (B.  C),  and  section 
20  of  Act  X  of  1859,  ran  as  follows  :  **  Any  instalment  of  rent  which  is  not  paid  on  or 
before  the  day  when  the  same  is  payable  according  to  the  pottah  or  engagement,  or  if 
there  be  no  written  specification  of  the  time  of  the  payment,  at  or  before  the  time  when 
such  instalment  is  payable  according  to  established  usage,  shall  be  held  to  be  an  arrerar 
*  of  rent  under  this  Act.  Under  the  old  sections  in  Woomesh  Chunder  v,  Soorja  Kanta, 
L  L,  R.,  5  Cal.,  713,  the  Court  held  that  the  arrear  of  rent  of  any  year  cannot  be  due 
except  on  the  first  day  of  the  year  following.  This  decision  was,  however,  overruled 
by  a  Full  Bench  in  the  case  of  Kasheekanta  ir.  Rohinikant,  I.  L.  R.,  6  Cal.,  325,  in 
which  the  learned  Chief  Justice  (Sir  R.  Garth)  remarked  ;  "'  We  do  not  quite  under- 
stand the  reasons  upon  which  the  case  of  Woomesh  Chunder  v,  Soorja  Kanta,  proceeded. 
It  seems  to  have  been  considered  by  the  learned  Judges  in  that  case,  that  an  arrear  of 
rent  does  not  become  due  untill  the  day  after  that  on  which  by  the  terms  of  the  holding 
the  rent  is  payable.  But  this,  we  think,  is  a  fallacy.  The  rent  becomes  due  at  the  last 
moment  of  the  time  which  is  allowed  to  the  tenant  for  payment.  If  it  is  not  paid  within 
that  time,  it  becomes  an  arrear  and  continues  an  arrear  until  it  is  paid.  The  word'  arrear  * 
in  section  29 of  the  Rent  Act  (VIII  of  1869  B.  C.)  means  *  rent  in  arrear' ;  and  rent  in 
arrear  would  undoubtedly  become  due  on  the  last  day  of  the  year  in  which  it  is  payable." 

A  produce-rent  which  is  not  paid  when  due  is  an  arrear. — Krishna  Bandhu 
Bhattacharji  v,  Rotish  Sheik,  25  W.  R.,  307.  A  suit  for  produce-rent  or  its  money" 
value  is  a  suit  for  rent  under  the  Bengal  Tenancy  Act  and  not  a  suit  for  damages  for 
breach  of  contract,  and,  therefore,  is  not  cognizable  by  a  Provincial  Small  cause 
Court. — (Shoma  Mehta  v.  Rajani  Biswas   i  C.  W.  N.,  55.)  An  arrear  of  rent  due  in 
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respect  of  a  property  sought  to  be  sold  in  execution  of  a  decree  is  to  be  regarded  as 
one  of  the  matters  to  be  notified  as  being  material  for  the  purchaser  to  know  in  order 
to  judge  of  the  nature  and  value  of  the  property,  and  the  omission  of  the  decree- 
holder  to  notify  such  arrear  due  to  him  at  the  date  of  the  issue  of  the  proclamation 
for  the  sale  of  the  property  has  the  effect  of  destroying  the  lien  he  has  upon  the  property. 
— Giribala  v.  Rani  Mina,  4  C.  W.  N.,  497  ;  see  also  Rajnarain  v.  Panchana!Rd,  7  C.W. 
N.|  xl.  Under  sec.  67  an  arrear  of  rent  shall  bear  simple  interest  at  the  rate  of  12  p.  c.  • 
per  annum  from  the  expiration  of  the  quarter  in  which  the  instalment  falls  due,  and 
under  sec.  147,  suits  for  arrears  of  rent  cannot  be  brought  more  frequently  than  at 
intervals  of  three  months. 

55-     (0  When  a  tenant  makes  a  payment  on   account  of 

.  ,  rent,  he  may   declare  the  year  or  the  year  and 

of  paymenu^*^"  instalment   to  which  he   wishes  the   payment 

to    be   credited,    and    the    payment  shall  be 

credited  accordingly. 

(2)  If  he  does  not  make  any  such  declaration,  the  payment 
may  be  credited  to  the  account  o^such  year  and  instalment  as 
the  landlord  thinks  fit. 

Extended  to  Orissa,  (Not.,  Sept.,  lothi  1891). 

Appropriation: — The  following  sections  of  the  Indian  Contract  Act  should  be 
read  with  this  section:— 

"59.  Wh^re  a  debtor  owing  several  distinct  debts  to  one  person ,  makes  a  payment 
-  to  him,  either  with  express  intimation,  or  under  circumstances  implying  that  the 
payment  is  to  be  applied  to  the  discharge  of  some  particular  debt,  the  payment, 
if  accepted,  must  be  applied  accordingly.    Illustrations  ;— 

"(a.)  A  owes  B,  among  other  debts,  Rs.  1,000  upon  a  promissory  note,  which  falls 
due  on  the  i8th  June.  He  owes  B  no  other  debt  of  that  amount.  On  the  ist  June  A 
pays  to  B  Rs.  1,000.  The  payment  is  to  be  applied  to  the  discharge  of  the  promissory 
note. 

**(b,)  A  owes  to  B,  among  other  debts,  the  sum  of  Rs.  567.  B  writes  to  A  and 
demands  payment  of  this  sum.  A  sends  to  B  Rs.  567.  This  payment  is  to  be  applied 
to  the  discharge  of  the  debt  of  which  B  had  demanded  payment. 

"60.  Where  the  debtor  has  omitted  to  intimate,  and  there  are  no  other  circum- 
stances indicating  to  which  debt  the  payment  is  to  be  applied,  the  creditor  may  apply  it 
at  his  discretion  to  any  lawful  debt  actually  due  and  payable  to  him  from  the  debtor, 
whether  its  recovery  is  or  is  not  barred  by  the  law  in  force  for  the  time  being  as  to  the 
limitation  of  suits. 

"61.  Where  neither  party  makes  an  appropriation,  the  payment  shall  be  applied 
in  discharge  of  the  debts  in  order  of  time,  whether  they  are  or  are  not  barred  by  the 
law  in  force  for  the  time  being  as  to  the  limitation  of  suits.  If  the  debts  are  of  equal 
standing,   the  payment  shall  be  applied  in  discharge  of  each   proportionately." 

The  word  "declare"  in  this  section  must  be  construed  as  declare  expressly  or 
impliedly.    The  intention  of  the  debtor  may  be  indicated  by  the  circumstances  under 

32 
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which  the  payment  is  made,  and  the  illustrations  of  section  59  of  the  Contract  Act  give 
two  such  instances.  This  right  of  the  debtor  cannot  be  affected  by  any  refusal  of  the 
creditor  to  apply  the  payment  according  to  the  expressed  will  of  the  payer.  If  the 
creditor  does  not  choose  so  to  apply,  he  must  refuse  it  and  enforce  his  rights  as  the  law 
allows  him.  Where  a  debtor  owed  two  debts,  one  actually  due.  the  other  not  yet 
due,  but  tffe  latter  was  guaranteed  by  the  debtor's  father-in-law,  and  it  was  shown 
that  discoiint  was  allowed  by  the  creditor  on  a  payment  made,  it  was  held  that  these 
facts  sufficiently  established  the  debtor's  intention  to  appropriate  the  payment  to  the 
guaranteed  debt — (Marryatts  v.  White,  2  Stark,  101).  The  mere  fact,  however,  oC 
one  debt  being  guaranteed,  and  another  not,  raises  no  presumption  that  a  payment  is 
made  in  respect  of  the  guaranteed  debt — (Plomer  r.  Long,  i  Stark,  153).  A  general  pay- 
ment made  by  one  who  is  indebted  in  his  own  right  and  also  in  another  right,  as  executor, 
for  instance,  is  taken  to  be  made  in  discharge  of  the  debt  due  in  his  own  right — 
(Goddard  V.  Cox,  2  Str.  1194.)  If  there  has  been  no  express  or  implied  declaration 
of  the  debtor's  intention,  the  creditor  has  the  right  of  appropriating  payment.  But 
when  money,  belonging  to  the  debtor,  comes  into  the  creditor's  hands  without  the 
debtor's  knowledge,the  debtor's  right  of  apportionment  remains  until  he  has  had  an 
opportunity  of  exercising  it — (Waller  v,  Cacey,  1  M.  and  G.,  54).  Tl^  paymem  can 
be  appropriated  only  to  a  "lawful  debt  actually  due  and  payable,"  by  the  debtor. 
A  payment  could  not,  therefore,  be  appropriated  to  a  debt  not  yet  due,  or  which 
arose  out  of  a  contract  illegal  or  otherwise  void.  When  neither  the  creditor  nor 
the  debtor  has  exercised  his  right  of  appropriation,  the  payment  is  appropriated  to 
the  earlier  debt,  that  is  to  say,  the  first  item  on  the  debit  side  is  to  be  discharged  by 
the  first  item  on  the  credit  side.  A  payment  made  without  specification  of  account 
may  be  applied  to  the  payment  of  any  debt  between  the  parties— (Shumbho  Chunder 
V.  Baroda  Sundari,  5  W.  R.,  45 ;  R.  J.  P.  J.,  162).  A  general  payment  made  in  one 
year,  without  proof  that  it  was  in  satisfaction  of  the  rents  of  that  year,  may  be  applied 
in  satisfaction  of  the  arrears  of  the  previous  years — (Ahmutty  v,  Brodie,  Sp.  W.  R., 
Act  X,  15).  A  payment  for  rent  should  be  credited  to  the  oldest  rents  first  and  not 
to  current  rents,  unless  so  specifically  stated  by  the  party  making  it — (Ranee  Sumomayi 
V,  Singhooroof,  Sp.  W^  R.,  Act  X,  134).  If  a  raiyat  shows  payment  of  rent  for  1265 
and  1266,  it  is  to  be  presumed  that  all  previous  claims  have  been  satisfied.  To  entitle 
the  landlord  to  carry  to  the  credit  of  1264  any  of  the  payments  made  in  1266,  he  must 
show  that  at  the  close  of  1264  there  was  an  arrear  due  to  him— (Ranee  Sharut  Sundari 
V.  Brodie,  i  W.  R.,  274).  The  payments  in  each  year  must  be  presumed  to  be  for 
the  current  year  till  the  contrary  is  shown  ;  and  the  surplus  payments  must  primd 
facte  be  presumed  to  be  for  past,  and  not  for  subsequent  years;— (Tara  Monee  Dasi 
V.  Kali  Churun  Surma,  Sp.  W.  R.,  Act  X,  14).  When  neither  the  debtor  nor  any 
circumstance  indicates  to  which  of  several  debts  a  payment  is  to  be  applied,  the 
creditor  may  apply  it  at  his  discretion  to  any  debt  actually  due  and  payable  to  him 
from  the  debtor.— (Ramesvar  Koer  r.  Mehdi  Hossain,  I.  L.  R.,  26  Cal.,  39  P.  C, 
25  f.  A.,  179.)  It  is  open  to  the  Court,  dealing  with  the  facts  of  a  case,  to  say 
whether,   taking  the  receipts  which  extended  over  a  number  of  years,    and  having^ 
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regard  to  the  circumstance  that  they  did  not  specify  the  years  to  which  the  amounts 
related,  the  amounts  paid  in  any  particular  year  were  partly  for  the  rents  of  that 
year  and  partly  for  the  rents  due  in  respect  of  previous  years. — Surjakanta  Acharya  v, 
Banesvar,  I.  L.  R.,  24  Cal.,  251.  In  a  suit  by  a  landlord  against  his  tenant  for 
arrears  of  rent  due  for  a  portion  of  the  year  1283  (1876},  the  defendant  pfeaded  pay- 
ment and  called  as  his  witness  the  plaintiff's  agent,  who  admitted  the  receipt  of 
certain  payment  from  the  defendant's  under-tenants  during  the  time  for  which  the 
arrears  were  demanded  ;  but  swore  that  they  were  payments  made  in  respect  of  arrears 
due  on  account  of  previous  years.  HM  that  the  defendant  having  pleaded  payment, 
was  bound  to  prove  that  the  admitted  payments  were  in  respect  of  that  portion  of 
r  the  year  1283  for  which  arrears  were  claimed — (Bibi  Syefun  v.  Rudder  Sahay,  I,  L.  R., 
7  Cal.,  582.)  Wher^  money  is  paid  and  received  as  rent  under  a  lease,  a  mere 
protest  that  it  is  accepted  conditionally  and  without  prejudice  to  a  right  to  a  prior 
forfeiture  cannot  countervail  the  fact  of  such  receipt. — (Davenport  r.  The  Queen, 
L,  R,  3  App.  Cas.  US ;  see  also  Kali  Krishna  v,  Fuzle  Ali,  I.  L.  R,,  9  Cal.,  843.) 

Receipts  and  accounts, 

m 

56.     (1)  Every  tenant  who  makes  a  payment  on  account 

Receipt  and  accounts.     ^^  ^^^^    *^    ^^^    landlord  shall  be  entitled  to 

Tenant  making  pay^     obtain  forthwith   from   the   landlord  a  written 

ment  to  his  landlord    receipt  for  the  amount  paid  by   him,  signed 

entuledtoarece.pt,       ^y  ^^^  i^^ji^.d. 

(2)  The  landlord  shall  prepare  and  retam  a  counterfoil 
of  the  receipt. 

(3)  The  receipt  and  counterfoil  shall  specify  such  of  the 
several  particulars  shown*  in  the  foT-m  of  receipt  given  in  Schedule 
II  to  this  Act  as  can  be  specified  by  the  landlord  at  the  time 
of  payment : 

Provided  that  the  Local  Government  may,  from  time  to 
lime,  prescribe  or  sanction  a  niodified  form  either  generally 
or  for  any  particular  local  area  or  class  of  cases. 

(4)  If  a  receipt  does  not  contain  substantially  the  parti- 
culars required  by  this  section  it  shall  be  presumed,  until  the 
contrary  is  shown,  to  be  an  acquittance  m  full  of  all  demands 
for  rent  up  to  the  date  on  which  the  receipt  was  given. 

Extended  to  Orissa,  (Not.,  Sept.  loth.,  1891). 

Sub-section  1 : — This«ection  entitles  every  tenant  to  a  receipt  on  payment  of  any 
rent,— (Narendro  Chandra  Lahiri  v,  Asmatulla,  i  C.  W.  N.,  xiv).    Receipts  signed  by 
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landlord's  agent,  if  shown  to  be  authentic,  are  prima  facii  evidence  of  payment  but  not 
conclusive  evidence. — Sheik  Ameer  v,  Yousoofali,  22   W.  R.,   439.    See  the  definition 
of  the  term  *  signed  '  in   sub-s.  14  of  s.  3.  *  Signed'  includes 
Signed  by  the  landlord.  ,  stamped ';  *  signed  by  the  landlord  '  does  not  necessarily  imply 

signed  by  him  personally.  The  receipt  may  be  signed  by  the  agent— See  s.  187  (3) 
post.  Section  188  of  the  Indian  Contract  Act  says  :  "An  agent,  having  authority 
to  do  an  act,  has  authority  to  do  every  lawful  thing  which  is  necessary  in  order  to  such 
act.  An  agent  having  an  authority  to  carry  on  business  has  authority  to  do  every 
lawful  thing  necessary  for  the  purpose,  or  usually  done  in  the  course  of  conducting 
such  business."  And  s.  226  says:  ''Contracts  entered  into  through  an  agent,  and 
obligations  arising  from  acts  done  by  an  agent,  may  be  enforced  in  the  same  manner 
and  will  have  the  same  legal  consequences  as  if  the  contracts  liad  been  entered  into 
and  the  acts  done  by  the  principal  in  person."  The  form  of  the  receipt  given  in  Sch. 
II  of  the  Act  shows  that  the  receipt  may  be  signed  by  the  landlord  or  his  **  authorized 
agent."  It  also  shows  that  payments  and  the  dates  on  which  they  are  made  are 
all  to  be  entered  in  the  same  receipt.  Authority  to  give  receipts  may  be  either  in  writing 
or  verbal. — Gopinath  Chakravurti  r.  Uma  Kanta  Das  Roy  (1896),  I.  L.  R.,  24  Cal., 
169.     If  there  are  several  landlords,  the  ai^hority  must  be  from  them  all. 

By  clause   (c),   Article  53,   of  Schedule  I  to  Act  II  of  1899,  receipts  granted  ^^^ 

any    (>ayment    of    rent     by    a    cultivator  on    account    of 

tamps  on  rece  pts.  j^^^    assessed    to    Government  revenue  are  exempt  from 

stamp  duty.    Receipts  granted  to  cultivators  by  owners  of  revenue-free  property, 

if  for  sums  exceeding  Rs.  20,  should  be  stamped  under  the  said  article. 

Sub-section  (3).  Proviso : — By  a  Notification,  jiated  30th  January,  1888, 
published  at  p.  83,  Part  I,  of  the  Calcutta  Gasette  of  February  ist,  1888,  the  Local 
Government,  under  the  proviso  to  sub-sec.  (3),  sanctioned  a  special  form  of  receipt 
for  certain  areas  then  under  settlement  in  the  Rajshaye  district.  By  a  Resolution, 
dated  the  8th  May,  1890,  published  at  p.  452,  J'art  I  of  the  Calcutta  QaBette  of 
May  14th,  1890,  the  Local  Government  sanctioned  a  special  form  of  receipt  to  be 
used  by  landlords  receiving  rent  paid  by  money  orders,  a  separate  receipt  being  given 
for  each  holding.  (For  forms  of  receipt,  see  p.  453  of  the  Calcutta  Gasette  of  thai 
date,  as  also  p.  650,  Part  I,  of  the  Calcutta  Gasette  of  July  24th.  1889).  The  Local 
Government  by  Notification  No.  378,  L.  R.,  dated  22nd  Jan.,  1894,  published  at  p.. 
84,  Part  I,  of  the  Calcutta  Qaeette  of  24th  Jan.,  1894,  prescribed  a  modified  form  of 
rent-receipt  for  use  in  the  Orissa  division  and  by  Notification  No.  872  T.R.,  dated  loth 
Oct.,  1899,  another  for  use  in  the  Western  Duars  of  the  Jalpaiguri  district. 

Sub'SeotiOQ  (4)  :-^The  receipt  before  it  can  form  the  basis  of  any  presumption 

under  this  sub^section  must  be  shewn   to  be  a  receipt  granted 

re»ump  on.  ^^  ^^  ^^  behalf  of  all  the  landlords,  t.*.,  in  a  case  where  there 

are  several  joint  landlords,  it  must  be  shewn  that  the  person  by  whom   the  receipt 

was  signed  was  authorised  by  them  all,  either  verballj^  or  in  writing. — (Gopinath  v. 

Umakanta,  I.  L.  R.,  24  Cal„  169.; 
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BoCOiptS  how  to  bo  prOTOd  r-^'^^^P^  should  be  proved  by  oral  evidence.  A 
tenant  cannot  be  expected  to  summon  all  the  gomastas  of  his  zemindars  to  attest 
dakhilas.  He  can  prove  them  personally  as  well  as  by  witnesses.— (Rajessuri  v. 
Shibnath,  4  W.  R.,  Act  X,  42  ;  his  own  evidence  is  legally  sufficient ;  Madhub  v. 
Ramnath,  20  W.  R.,  264;  Surjakant  r.  Banesvar,  I.  L.  R.,  24  Cal.,  251).  But  he 
roust  prove  them. — (7  W.  Jl.,  576 ;  Ram  Jadu  v.  Lukhinarain.  8  W,  R.,  ^88 ;  Raj 
Mahomed  v.  Banoo,  12  W.  R.,  34 ;  13  W.  R.,  452.  Bharat  Roy  v.  Ganganarain, 
14W.  R.,  211.) 

57.  (i)  Where  a  landlord  admits   that  all  rent  payable 
Tenant  entitled  to      ^J  ^  t^i^^Lnt  to  the  end  of  the  agricultural  year 

full    discharge    or   ,  has   been   paid,  the  tenant   shall  be  entitled 

^d<J^of''^^''""^      to  receive  from  the   landlord,   free   of  charge, 

within  three  months  after  the  end  of  the  year, 

a*  receipt  in  full  discharge  of  all  rent  falling  due   to   the   end    of 

the  year,  signed  by  the  landlord. 

(2)  Where  the  landlord  does  not  so  admit,  the  tenant  shall 
be  entitled,  on  paying  a  fee  of  fcur  annas,  to  receive,  within 
three  months  after  the  end  of  the  year,  a  statement  of  account 
specifying  the  several  particulars  shown  in  the  form  of  account 
given  in  Schedule  II  to  this  Act,  or  in  such  other  form  as  may 
from  time  to  time  be  prescribed  by  the  Local  Government, 
either  generally  or  for  any  particular  local  area  or  class  of 
cases. 

(3)  The  landlord  shall  prepare  and  retain  a  copy  of  the 
statement  containing  similar  particulars. 

Extended  to  Orissa,  (Not.,  Sept.,  loth,  1891). 

By  a  Notification,  No.  377,  L.  R.,  dated  22nd  January,  1894,  published  in  the 
Calcutta  GaBctte  of  the  24th  January,  1894,  Part  I.,  p.  83,  the  Local  Government  has 
under  sub-section  (2)  prescribed  a  modified  form  of  account  for  use  in  the  Orissa 
division. 

58.  (i)  If  a  landlord   without  reasonable  cause  refuses 

.ox  neglects  to  deliver  to  a  tenant  a  receipt 
wittr.hdding'^rJreipte  .containing  the  particulars  prescribed  by  sec 
and  statements  of  tion  56  for  any  rent  paid  by  the  tenant,  the 
account  and  failing  to     tenant  may,  within  three    months   from   the 

Keep  counterparts.  ,  «••'•.•  •  t 

date  of  payment,  mstitute  a  suit  to  recover  from 
him  such  penalty,  not  exceeding  double  the  amount  or  value  of 
that  rent,  as  the  Court  thinks  fit. 

(2)  If  a  landlord  without  reasonable  cause  refuses  or 
neglects  to  deliver  to   a  tenant  demanding  the  same  either  the 
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receipt  in  full  discharge  or,  if  the  tenant*  is  not  entitled  to  such  a 
receipt,  the  statement  of  account  for  any  year  prescribed  in 
section  57,  the  tenant  may,  within  the  next  ensuing  agricultural 
year,  institute  a  suit  to. recover  from  him  such  penalty. as  the 
Court  thinks  fit,  not  exceeding  double  the  aggregate  amount  or 
value  ©f  all  rent  paid  by  the  tenant  to  the  landlord  during  the 
year  for  which  the  receipt  or  account  should  have  been  delivered. 

(3)  If  a  landlord  without  reasonable  cause  fails  to  prepare  and 
retain  a  counterfoil  or  copy  of  a  receipt  or  statement  as  required 
by  either  of  the  said  sections,  he  shall  be  punished  with  fine 
which  may  extend  to  fifty  rupees. 

Extended  to  Orissa  (Not.,  Sept.,  loth,  1891). 

The  operation  of  this  section  is  not  limited  Jo  the  case  where  the  payment  has  been 
made  by  the  registered  tenant ;  when  a  landlord  receives  rent  from  a  person,  whose 
name  has  not  been  registered  and  thus  recognises  him  as  his  tenant,  he  renders  himself 
liable  to  the  penalty  provided  by  s.  58,  if  he  refuses  to  deliver  a  receipt  without 
reasonable  cause.—  (Norendra  v.  AsmatUia,  i  C.  W.  N.,  xix.) 

59.  (i)    The    Local    Government    shall    cause    to    be 

prepared   and   kept  for  sale  to  landlords  at  all 
Local  Government      subdivisional   offices    forms   of   receipts,    with 

to  prepare  forms  of  a.     c   *}  jfx^  .  r*^ 

receipt  and  Account.      Counterfoils,   and   of   statements  of    account, 
suitable  for  use    under  the  foregoing  sections. 

(2)  The  forms  may  be  sold  in  books  with  the  leaves 
consecutively  numbered  or  otherwise  as  the  Local  Government 
thinks  fit. 

Use  of  Government  forms  b  not  obligatry,MCal.  Ga«.  i6th  sept.  1885,  P.  1648, 
Supplemental). 

60.  Where   rent   is   due   to   the    proprietor,  manager  or 
.  fnortgagee   of   an    estate,    the   receipt  of  the 

regis^teV^d  p'i^pn^etor^  person  registered  under  the  Land  Registration 
manager  or  mort-  Act,  1 876,  as  proprietor,  manager  or  mort- 
Vll^f  1876^^  ^""^  S^S^^  ^^  ^^^^  estate,  or  of  his  agent  authorized 
in  that  behalf,  shall  be  a  sufficient  discharge 
for  the  rent;  and  the  person  liable  for  the  rent  shall  not  be 
entitled  to  plead  in  defence  to  a  claim  by  the  person  so 
registered  that  the   rent  is  due  to  any  third  preson. 

But  nothing  in  this  section  shall  affect  any  remedy  which 
any  such  third  person  may  have  against  the  registered 
proprietor,  manager  or  mortgagee. 

Extended  to  Orissa,  (Not.,  Sept.  loth,  1891). 
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The  Land  Begistration  Aot-'-^Section  78  of  the  Land  Registration  Act  (Bengal 
Act  VII  of  1876)  provides  as  follows:— No  person  shall  be  bound  to  pay  rent 
to  any  person  claiming  such  rent  as  proprietor,  or  manager  of  an  estate  or 
revenue- free  property  in  respect  of  which  h«  is  required  by  this  Act  to  cause 
his  name  to  be  registered,  or  as  mortgagee,  unless  the  name  of  such  claimant 
shall  have  been  registered  under  this  Act ;  and  no  person,  being  liable  to  pay 
rent  to  two  or  more  such  proprietors,  managers,  or  mortgagees  holding  in  common 
tenancy,  shall  be  bound  to  pay  to  any  one  such  proprietor,  manager,  or  mortgagee 
more  than  the  amount  which  bears  the  same  proportion  to  the  whole  of  such  rent  as 
the  extent  of  the  interest  in  respect  of  which  such  proprietor,  manager,  or  mortgagee 
is  registered  bears  to  the  entire  estate  or  revenue-free  property.  Section  79  of 
the  same  Act  provides  as  follows :  —The  receipt  of  any  proprietor,  manager  or 
mortgagee,  whose  name  and  the  extent  of  whose  interest  is  roistered  under 
this  Act,  shall  afford  full  indemnity  to  any  person  paying  rent  to  such 
proprietor,  manager  or  mortgagee.  The  mere  fact  that  a  person  is  registered 
as  owner  under  Act  VII  of  1876  (B.C.)  does  not  entitle  him  to  recover 
rent  where  his  title  is  denied.  -  (Ram  Bhushan  v,  Jebli 
rcgwtcre    owner.  Mahata,  I.  L.  R..  8  Cal.,  853  ;  Sarasvati  v.  Dhunput,  I.  L.  R., 

9  Cal.,  431.  (Ram  Kristo  Dass  (Mahalanavis)  v.  Sheikh  Harain  (Mahmad  Jan), 
I.  L.  R.,  9  Cal.,  517  ;  12  C.  L.  R.,  141.)  ''That  section  (section  78  of  Act  VII  of  1876 
B.C.)  says,"  observed  in  this  case  the  learned  Chief  Justice,  "that  no  person  shall  be 
bound  to  pay  rent  to  any  person  claiming  such  rent  as  proprietor  or  manager  of  an  estate 
or  revenue-free  property  in  respect  of  which  he  is  required  by  this  Act  to  cause  his  name 
to  be  registered,  or  as  mortgagee,  unless  the  name  of  such  claimant  shall  have  been 
roistered  under  this  Act.  It  is  contended  that  under  the  provisions  of  that  section, 
the  registered  owner  of  a  revenue-paying  estate  has  a  right  to  sue  the  tenants  for  rent, 
although  he  has  not  entered  into  any  contract  with  them,  and  although  he  cannot  prove 
a  good  title  to  the  estate  of  which  he  is  the  registered  owner.  We  think  that  the 
section  does  not  say  or  mean  anything  of  the  kind.  It  is  true  that  the  owner  of 
the  estate  cannot  sue  for  rent,  unless  he  is  Registered;  but  it  by  no  means  follows  that  he 
who  is  not  the  true  owner  can  sue  because  he  is  registered.  The  point  is  very  clear 
and  has  been  decided  by  this  Court  on  several  previous  occasions.  Speaking  for 
myself,  I  heartily  wish  it  were  the  law  that  the  registered  owner,  and  the  registered 
owner  only,  was  entitled  to  sue  the  tenants  for  rent;  and  that,  not  only  as  regards 
revenue-paying,  but  all  other  estates.  Unfortunately*  however,  that  is  not  the  law  at 
present  " — The  registration  under  Bengal  Act  VII  of  1876  is  not  only  not  conclusive 
proof,  but  no  evidence  at  all,  upon  the  question  of  the  title  of  a  proprietor  so  registered; 
and  that  such  registration  does  not  relieve  a  plaintiff  from  proving  his  title  to  land 
claimedby  him  (Ram  Bhushan  Mahto  t^.  Jebli  Mahto,  I.  L.  R.,  8  Cal.,  853).  The 
entries  made  under  Bengal  Act  VII  of  1876  by  the  Collector  recording  the  names  of 
proprietors  of  revenue  paying  estates  are  not  evidence  under  sec.  35  of  the  Evidence 
Act  of  the  fact  of  proprietorship. — (Saraswati  Dasi  v,  Dhunpat  Singh,  I.  L,  R^  9Cal., 
431  ;    12  C.  L.  R.,  12). 
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Thd  prMOnt  IftW : — ^This  section  seems  to  have  extended  the  provbions  of  the 
Bengal  Land  R^stration  Act  by  providing  that  the  receipt  of  the  proprietor,  manager, 
or  mortgagee,  or  of  his  agent  authorised  in  that  behalf,  shall  be  a  sufficient  discharge 
for  the  rent,  and  debars  the  person  liable  for  the  rent  from  pleading,  in  defence  to  a 
claim  by  the  person  registered,  that  the  rent  b  due  to  a  third  person. 

''  Section  60  is  new,  and  its  object  is  to  give  an  advantage  to  the  landlord  whose 

title  is  registered  against  a  claimant  who  is  not  registered  in  the  Collector's  books." — 

(Sir  Steuart  Bayley  in  the  Debate.)     It  has  been  accordingly  held  that  no  person 

claiming  as  a  proprietor  can  recover  rent  from  a  tenant  unless  his    name  has  been 

registered  under  the  Land  Registration  Act.     It  is  immaterial 

Unregiatered  proprietor        how  the  transfer  of  proprietorship  has  been  effected,  whether 
cannot  recorer  rent.  ..  ,,..•  ,  r. 

It  IS  a  case  of  transfer  by  purchase  or  a  caSe  of  transfer  by 

succession.  Every  person  succeeding  to  the  proprietary  right 
in  any  estate  must  apply  for  registration  of  his  name. — (Panak  Lai  Mandar  v.  Thakur 
Prasad  Sing^,  I.  L.  R.,  25  Cal.,  717).  When  some  of  the  share-holders  get  their 
names  registered  under  the  Land  Registration  Act  in  respect  of  fractional  shares, 
all  the  landlords  may  sue  jointly  for  the  entire  rent,  but  will  get  a  decree  for  a  share  of 
the  rent  proportionate  to  the  share  in  respect  of  which  their  names  are  registered.  The 
penalty  for  non-registr:ition  under  sec.  78  of  the  Land  Registration  Act  is  the  forfeiture, 
not  of  the  whole  rent,  but  of  the  rent  of  the  share  in  regard  to  which  the  landlord  is  unre- 
gistered.—(Nil  Madhab  Patra  v.  Ishan  Chandra  Sinha  I.L.R.,  25  Cal.,  787;  2  C,W.N., 
600).  When  an  estate  pirtly  situated  in  Goalpara  in  Assam  and  partly  in  Rungpur  was 
entered  in  the  Touzi  of  Goalpara  Collectorate  in  Assam  and  the  landlord  brought  a 
suit  for  rent  in  Rungpur  for  lands  lying  in  that  district,  held  that  plaintiff  was  entitled 
to  maintain  the  suit  although  his  name  was  not  registered  ft  the  Rungpur  Collectorate 
under  Act  VII  of  1876,  B.  C,  inksmuch  as  his  name  was  registered  in  Goalpara  under 
the  Assam  R^ulations :— Surendra  Narain  r.  Joynath,  1  C.  W.  N.,  civ.  It  was  at 
first  held  that  r^stration  before  the  pendency  of  suit  is  necessary  and  r^^ration 

before  decree  if  made  is  of  no  avail. — Surjo  Kanta  v.  Hemanta 
deJE^lSffident***'^'*  Kumari,  I.L.R.,  16  Cal.,  706  ;  Dharani  Dhurv.  Wajidunnesa, 

I.  L.  R.,   16  Cal.,  708.    But  the  matter  was  reconsidered  by 

a  Full  Bench  and  it  was  held  that  r^istration  before  decree  was  sufficient. — Alimuddin 

Khan  v.   Hiralal  Sen,   I.  L.   R.,   23  Cal.,   87.    The  same  rule  was  laid  down  in 

Belchambers  v.  Hussan  Ali  Mirza,  (2  C.  W.  N.,  493),  and  in  Abdul   Khair  v.  Meher 

Ali,  I.  L.  R.,   26  Cal.,   712;  3  C.  W.   N.,   381).    But  actual  registration  of  name  is 

necessary  to  enable  a  person  to  recover  rent ;  a  mere  order  of  the  Civil  Court  for 

Castration  b  not  sufficient. — (Ugpra  Mohan  Thakur  v,  Bideshi  Rai,  5  C.W.N.,  360). 

A  manager    appointed    under    section    95  of   the    present  Act    must    have 

A  mana«er  most  ^*^  name  regrbtered  before  he  can'  recover  rents. — Makbal 

■egitter  his  name.  Ahmed  V.   Girish    Chandra,    I.   L.  R.,  22  Cal.,  639.    So 

must   an    administrator,    who    is,    as    such,    representative    of  a  deceased  pro- 

So       dminiftiator  pnctor    and  legal    owner  of    his    property. — Mcintosh    v. 

Jhara  Molla,   I.  L.  R.,  22  Cal.,  454. 
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A  suit  for  rent  accruing  due  partly  during  the  lifetime  of  a  registered   proprietor 

and  partly  after  his  dea\)i  was  brought  by  his   representatives  :   the  defence  was  that 

the  suit  was  not  maintainable    as  the  plaintiffs  were  not  registered  proprietors  and  had 

no  certificate  under  the  Succession   Certificate  Act.     Held,  that  sec.  78   of  the   Land 

Registration  Act  is  not  a  bar  to  the  realization  of.  rent  accruing  due  during  the   lifetime 

of  the  registered  proprietor,    but  a  suit  for  rent  accruing  due   after   the   death  of  the 

registered  proprietor   is    not    maintainable  by    his    represntatives,    without    having 

their  names  roistered  under    the   Land   Registration    Act.     Held,   also,  that    rent 

is  not  a   "  debt "    within    the    meaning  of    sec.    4    of    the 
Succession  Certificate.  «  -  r-     .-e      .        k.    .  j.tr 

Succession    Certificate    Act,    and,  therefore,    no    succession 

certificate    is  necessary — (Nagendra  Nath   Basu   v.   Satadal  Basini    Basu,  L  L.  R., 

26    Cal.,  536;    3    C.'W,  N.,    394.).     See    also    Pramada    Sundari   Debi    v,    Kanai 

Lai  Saha  L  L.  R.,    37  Cal.,  178).     But  a  suit  for  arrears  accruing  after  the   death 

of    the    proprietor    is    not  maintainable   by    his    l^al    heir 
Legal  heirs  or  representa.-  ,  .  i  i     •  •  ^        j 

tive  must  register.  and     representatives    unless   their    names    are    registered. — 

Jibanti  c,  Gokul,  LL.R.,  19  Cal.  760.  But  a  Receiver  appointed 
by  a  Court  and  suing  as  such   to    recover  arrears    which   accrued  during  the  life- 
Receiver  not  required        ^*"^®  ^^  ^^®  deceased   registered  proprietor  is  not   required  to 
to  be  registered.  ^    y^^  registered  before  being  entitled    to  sue.— Belchambers   v. 

Hussan    Ali    2    C.  W.  N.,    493.      A    patnidar    or    ijaradar    need    not     have     his 
Nor  a  patnidar  name   registered    in    order   to  be    entitled   to    sue   for   rent, 

or  Ijaradar.  — Sukarulla    V.    Bama    Sundari,    L    L.    R.,  24    Cal.    404. 

When  a  niortgagee  had  got  his  name  registered  as  such  under  sec.  44  of  the 
Land  Registration  Act  and  sued  for  rent,  alleging  that  the  right  of  redemption  of  the 
mortgagor  had  been  extinguished  by  limitation,  it  was  pleaded  that  in  these 
circumstances  the  plaintiff  was  not  entitled  to  sue,  as  he  had  not  registered  his  name 
as  proprietor.  But  it  was  held  he  was  entitled  to  sue  as  mortgagee  till  the 
fact  of  the  redemption  of  the  mortgage  was  noted  in  the 
**  ^^^^'  General     Register    under    sec.    26    of    the  Act,    and    that 

so  long  as  his  name  continued  on  the  register,  a  receipt  granted  by  the 
mortgagor  proprietor  did  not  operate  as  a  valid  discharge  under  sec.  78  of  the  Land 
Registration  Act  or  sec.  60  of  the  Tenancy  Act — Sundar  Oas  v.  Charitter  Rai,  i 
C.  W.  N.,  clxiii.  In  a  suit  for  enhancement  brought  by  a  sar-i-peshgi  thihadaron  the 
ground  that  the  defendant  paid  at  a  rate  lower  than  the  prevailing  rent,  it  was  held 
that  the  suit  was  for  the  declaration  of  enhanced  rates  payable  in  future,  and  was  there- 
fore not  -affected  by  the  provisions  of  this  section  or  of  sec.  78,  Act  VII,  B.  C,  of 
1876. — Maugni  Ram  v,  Seo  Charan  Mander,  i  C,  W.  N.,  clxxix. 

A  tenant  cannot  deny  the  right   of   a  registered  proprietor  to  distrain  and  plead 

payment  of  the  rent  to  a  third  person  whose  name  has  not  been 

of  regTsterSpropriHOT.  registered. — Hanuman  Ahir  v.  Govinda  Kar,    i  C.  W.  N., 

318).   So   that,   if  a  tenant  pays  rent  to  the  true  proprietor, 

whose    name    has    not    been    roistered,    he    may    be    sued    for  it  by  the  registered 

proprietor ;  nor  can  a  tenant  plead  that  the  rent  was  due  to  a  mortgagee  to  whom 

33 
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the  landlord  had  assigned  part  of  his  interest  and  whose  name  has  not  been 
registered. — Hem  Chandra  v.  Raja  Sir  Sourindra  Mohan  5  C.  W.  N.,  452. 
But  when  a  tenant  in  good  faith  and  in  the  reasonable  *  belief  that  the  land  held 
by    him    was    included    in    the  estate  of   a   third   person,  attorned   to  such   person 

Tenant    making  payment.         '^"^   ^^"^     ^^^^^    ^^^    institution    of  the    Suit,    it    was    held 

nof^egutered*''  *  '^"*^"  *^^  ^^^^  ^*^  "^^  ^^^P  ^^®  defendant  from  pleading  that  the 
rent  was  due  to  a  third  person,  notwithstanding  that  the 
plaintiffs  were  registered  proprietors. — Durga  Dass  r.  Samuatra  Akan,  4  C.  W.  N., 
606.  The  effect  of  the  attornment  was  to  oust  the  plaintiffs  from  possession, 
and  their  remsdy  would  apparently  be,  it  was  said,  to  bring  a  suit  to 
recover  possession  of  the  land  from  which  they  had  been  ousted.  By  this 
section     a    defendant,    in    a    suit    for    rent    brought    by     a  'person    registered    as 

proprietor,  is   precluded  from   raising  a  defence  that  the 
Tenant  cannot  plead  that  ,    .     .„    ••..«■•  « 

the  regiatered   proprietor  is        plamtiti   IS  a   benamidar  Of  another  person  and  as  such  not 

***"''"'^*'-  entitled  to  rent.— Sadhu  Charan   Pal  v.  Radhika  mohan 

Ray.    8  C.  W.  N.,  695. 

Deposit  of  Rent. 

The  operation  of  ss.  61  to  64  was  kept  in  abeyance  by  Act  XX  of  1885  till  ist 
February  1886,  up  to  which  the  provisions  of  the  old  Act  were  \f\  force  so  far  as  they 
related  to  deposits  of  rent. 

Application  to  deposit  61.     (0  I"  ^ny  of  the  following  cases, 

rent  in  Court.  namely  : — 

{a)  when  a  tenant  tenders  money  on  account  of  rent  and 
the  landlord  refuses  to  receive  it  or  refuses  to  grant 
a  receipt  for  it ; 

{b)  when  a  tenant  bound  to  pay  money  on  account  of  rent 
has  reason  to  believe,  owing  to  a  tender  having  been 
refused  or  a  receipt  withheld  on  a  previous  occasion, 
that  the  person  to  whom  his  rent  is  payable  will  not 
be  willing  to  receive  it  and  to  grant  him  a  receipt 
for  it :  " 

(r)  when  the  rent  is  payable  to  co-sharers  jointly,  and  the 
tenant  is  unable  to  obtain  the  joint  receipt  of  the 
co-sharers  for  the  money,  and  no  person  has  been 
empowered    to  receive   the   rent   on  their  behalf ;  or 

{d)  when  thd  tenant  entertains  a  hondfid^  doubt  as  to 
who  is  entitled  to   receive  the  rent  ; 

the  tenant  may  present  to  the  Court  having  jurisdiction 
to  entertain  a  suit  for  the  rent  of  his  tenure  or  holding  an 
application  in  writing  for  permission  to  deposit  in  the  Court 
the  full  amount  of  the  money  then  due. 
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(2)     The     application  shall   contain   a   statement   of  the 
grounds  on  which  it  is  made  ;  shall  state — 

in  cases  (a)  and  (b),  the  name  of  the  person  to  whose 

credit  the  deposit  is  to  be  entered, 
in  case  (^),  the  names    of   the  sharers  to  whom  the 
rent  is  due,   or  of  so  many  of   them  as  the  tenant 
may  be  able  to  specify,  and 
in    case    (d),   the  names   of  the  person  to  whom  the 
rent  was  last  paid  and  of  the  person  or  persons  now 
claiming  it ; 
shall    be   signed  and  verified,   in    the    manner  prescribed 
in     section    52   of    the    Code    of  Civil    Rrg- 
cedure,  by  the   tenant,   or,  where   he   is   not 
personally  cognizant  of  the  facts  of   the   case,  by   some  person 
so  cognizant ;  and  shall  be  accompanied  by  a  fee  of  such  amount 
as  the  Local  Government  from  time  to  time  by  rule  directs. 

Sub-section  (1):  Tenant- — in  this  chapter  for  tfje  meaning  of  the  word  'tenant'  see  cl. 
(3)  of  s.  3  and  also  s.  4.  Tenure-holders,  raiyats  and  un^er-raiyats  are  all  tenants.  This 
chapteris  headed  General  provision  as  to  rent,  and  therefore  refers  to  all  classes  of  tenants, 
unless  expressly  provided  otherwise.  The  word  "tenant"  therefore  includes  a  patnidar 
as  well  as  an  under-raiyat  ;  see,  however,  s.  195  (e),  post.  The  word  "under-tenant*' 
in  s.  46  of  Act  VIII  of  1869  (B.C.)  was  wide  enough  to  include  patni  talukdars. — 
(Thakoor  Das  v.  Peary  Mohun,  22  W.  R.,  431.) 

Tender  - — a  raiyat's  tender~of  payment  to  be  valid  must  be  made  by  the  rerog 
nized  tenant  and  at  the  proper  place,  and  to  a  person  authorized  to  receive  the 
same.— (Dulichand  v,  Meherchand  Sahoo,  8  W.R.,  138.)  But  it  has  been  recently 
held  that  it'is  not  necessary  that  the  tenant  must  present  the  application  in  person  and 
that  a  deposit  of  rent  though  not  made  by  a  tenant  himself,  but  made  on  his  behalf 
by  a  transferee  of  the  holding  is  a  valid  deposit. — Behary  Lai  v.  Basarat,  I.  L.  R.,  25 
Cal.  289.  Banerjee,  J.,  in  delivering  judgment  in  this  case  observed  as  follows  :— 
"The  application  here  was  made  on  behalf  of  the  tenant  though  it  was  presented  on 
his  behalf  by  the  transferee  of  the  holding  from  him.  The  Bengal  Tenancy  Act  does 
not  make  any  provision  as  to  how  applications,  other  than  those  in  suits,  are  to  be 
made  by  or  on  behalf  of  the  parties  in  a  case  like  this.  Neither  s.  145  nor  s.  188  applies 
to  cases  hi  this  description.  That  being  so,  we  think  the  Miew  taken  by  the  lower 
Appellate  Court  that  an  application,  such  as  the  one  that  was  made  in  this  case  for 
the  deposit  of  rent,  was  in  substantial  compliance  with  s.  61  is  a  reasonable  view."  • 
Where  rent  was  tendered  to  the  plaintiff's  im-muktear  but  the  plaintiff  refused  to 
accept  it ;  it  was  held  that  the  defendant  was  liable  to  pay  interest  on  arrears  in  spite 
of  such  tender,  because  he  omitted  to  take  advantage  of  the  procedure 
prescribed  by  s.  61.— Ransglt  v.  Bhagabati,  7  C.  W.  N.,  720.  Where  a 
party  wishes  to  make  known    to    a    zemindar  that    he   has    a  right    to    a     tenure, 
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the  rent  of  which  the  zemindar  refuses  to  accept  from  him,  it  is  not  sufficient  for  him 
to  put  the  money  into  Court  in  the  pame  of  the  recorded  zemindar  along  with  his  own 
name  without  stating  what  his  claim  is  ;  he  should  give  distinct  notice  to  zerr.indar  of 
the  interest  which  he  claims. — (Mrityunjai  Sircar  r.  Gopal  Ohunder,  2  B.  L.  R.,  131  ;' 
10  W.  R.,  466.)  The  deposit  which  is  contemplated  by  this  section  is  a  deposit  after 
the  rents  have  become  due  ;  where  a  tenant  deposited  rent  before  it  became  due,  he 
would  not  be  entitled  to  the  benefit  of  this  section. — (Taramoni  v.  Jeebun  Inandur, 
6  W.  R.,  Act  X,  99.)  A  party  under  the  old  law  was  not  entitled  to  benefit  from 
a  deposit,  if  it  was  piad  in  without  a  previous  tender  to,  and  refusal  by  the  opposite 
party.— (Krista  Protibur  v.  Alladini  Dasi,  15  W.  R.,  4.)  Clause  (b)  now  extends  the 
sphere  of  tender  from  the  present  to  the  past.  The  tender  must  be  at  a  proper  place 
and  to  a  person  authorized  to  receive  the  rent. — (Isan  Chunder  Ray  v,  Khajeh 
Ahsanullah,  16  W.  R.,  79.)  In  making  the  tender  a  mistake  in  the  name  of  the  taluk 
is  an  immaterial  error,  specially  when  there  is  no  doubt  that  the  talukdar  is  aware 
of  the  tender  being  made.  —  (Woomachum  Sett  v.  Huree  Prosad  Misser,  10  W.  R., 
loi.)  In  a  suit  for  rent,  where  an  intervenor  who,  on  his  own  account,  pleads  a  deposit 
in  Court  made  under  this  section  is  made  a  defendant  by  the  Court,  the  fact  of  his  being 
a  defendant  does  not  give  rise  to  any  equity  as  between  the  plaintiff  and  the  other 
defendants.— (Greedharilall  v.  Chunder  Persad,  21  W.  R.,  277.) 

SubSOOtion  (1)  »  clftUSe  (d)« — Tenants  who  have  been  in  the  habit  of  depositing  in 
Court  the  rent  due  to  a  landlord  in  his  sole  name,  are  not  justified,  without  receiving  notice 
or  orders  to  that  effect  in  making  the  deposit  in  the  joint  names  of  that  landlord  and 
another. — (John  Rudd  Rainey  v.  Nubokumar  Mukerji,  24  W.R.,  128.)  The  bond  fide  of 
the  doubt  ought  to  be  enquired.  The  deposit  of  rent  in  Court  under  s.  61  of  the  Banga! 
Tenancy  Act  (where  the  tenant  entertained  a  bond  fide  doubt  aS  to  who  was  entitled  to 
receive  it)  operates  as  an  acquittance ;  and  where  such  deposit  is  proved  as  a  defence  to 
a  suit  for  rent,  the  suit  should  be  dismissed.  Where  in  such  a  suit  the  defendant  is 
found  to  have  been  not  to  blame  for  the  litigation,  he  is  entitled  to  his  costs.7-(Stalkartt 
t;.  Guru  Das  Kundu  Chowdhry,  I.  L.  R.,  21  Cal.,  680.) 

Landlord  has  no  right  to  dispute  the  validity  of  the  depodt :— when  after 

a  deposit  was  made  under  s.  61  and  the  Court  granted  the  tenant  a  receipt,  the 
zemindar  applied  to  the  Court  stating  that  the  tenant  had  deposited  rent  upon  false 
and  unfounded  grounds  whereupon    the  Court  being    of   opinion  that  the  dispute 

between  the  parties  was  as  to  the  form  of  receipt  which  the 
lii^'^^r^^  ^^^         .tenant  was  entitled   to  receive  decided   that   such  a  dispute 

could  not  be  taken  cognisance  of  by  him  and  cancelled  his 
previous  order  and  directed  the  tenant  to  take  back  the  money  deposited,  held  that 
the  landlord  had  no  right  to  come  in  and  be  heard  in  the  matter,  there  being  no 
machinery  whatsoever  provided  by  the  Act  for  the  Court  to  enter  into  a  judicial 
enquiry  in  connection  with  the  matter  of  the  deposit : — Sridhar  w.  Rameswar  I.  L.  R.^ 
15  Cal.,  166.  As  far  as  the  tenant  is  concerned,  after  such  deposit  is  made  and  a  receipt 
granted,  the  Court  \s  functus  officioy  and  is  not  authorised  to  return  the  money  to  the 
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tenant  upon  an  application,  made  by  the  zemindar :  Ibid. 

Th6  fall  aOlOtlllt  of  the  XnO&Oy  thou  duo  : — These  words  do  not  mean  anything 
more  than  the  words  *-  what  the  tenant  shall  consider  the  full  amount  of  rent  due  from 
him  at  the  date  of  the  tender  to  the  zemindar"  as  they  occur  in  s.  46 of  Act  VIII  of 
1869  (B.  C.):— Sridhar  Roy  v.  Rameshwar,  15  Cal.,   166. 

Sffoot  of  withdrawal  of  monoy  dopodtod  by  tenant :— where  a  Hmdu  widow 

made  a  grant  of  a  putni  tenure  without  any  valid  cause  and  on  her  death  the  rever- 
sionary heir  brought  a  suit  to  set  aside  the  putni  grant,  held  that  the  reversioner  having 
withdrawn  money  deposited  by  the  putnidar  as  rent  due  by  him  under  this  section, 
this  was  prima  facie  an  admission  that  the  putni  was  still  subsisting : — Modhu  Sudan 
'v.  E.  G.  Kooke,  I.  L.  R.,  25  Cal.,  i. 

Bona  fide  doubt  as  to  wHo  is  entitled  to  receive  rent :— a  tenant  has  no  right 

to  bring  a  suit  to  have  it  determined  which  of  two  defendants,  both  of  whom 
claimed  rent  from  him,  is  his  landlord: — Koylash  v.  Goluk  2  C.  W.  N.,  61. 
Plaintiff  brought  a  suit  for  rent  of  a  plot  of  bastu  land  from  the  defendant  who 
was  a  raiyat  of  the  village  under  another  landlord.  The  defendant  pleaded  that 
owing  to  dispute  between  rival  landlords,  he  had  deposited  the  rent  under 
sec.  61  of  this  Act  and  that  there  was  a  full  acquittance  by  the  deposit.  Per 
Ghose  J. — It  was  not  necessary  to  decide  in  the  case  whether  the  defendant 
was  a  raiyat  under  sec.  182  of  this  Act,  and  whether  a  deposit  could  be  made  .under 
section  61.  The  deposit  had  been  made  in  fact,  and  the  question  which  remained 
for  determination  was  as  to  who  amongst  the  rival  landlords  was  entitled  to  the  money 
made  available  by  the  deposit.  The  present  suit  was  therefore  liable  to  be  dismissed. 
Per  Geidt  J. — The  suit  was  liable  to  be  dismissed  because  section  182  applied 
and  the  deposit  under  section  61  was  a  valid  deposit.—  (Protap  Chandra  Das  v. 
Biseswar  Pramanick  9  C.  W.  N.,  416.) 

Pees  leviable  on  applications  to  deposit  rent :— For  the  fees  to  be  levied 

under  sub-section  (2),  see  rule  5,  Chap.  VII  of  the  Government  rules.  Appendix.  They 
are  : — '*  For  deposits  of  rent  under  Section  61  (2),  4  annas  for  every  such  deposit  of 
Rs.  25  or  less,  with  an  additional  4  annas  for  every  Rs.  25  or  jyirt  of  Rs.  25  in  excess : 
provided  that  in  no  case  shall  the  fee  exceed  the  sum  of  Rs.  5."  By  Notification  of  the 
Government  of  India,  No.  4650  of  the  loth  September,  1889,  it  has  been  declared  that 
"the  proper  fee  to  be  charged  on  an  application  to  deposit  in  any  Court  rent 
not  exceeding  the  sum  of  fifteen  rupees,  shall  be  as  follows: — If  the  amount  deposited 
does  not  exceed  Rs.  2-^  one  anna ;  if  the  amount  deposited  exceeds  Rs.  2-8  but  does 
not  exceed  Rs.  5,  two  annas ;  if  the  amount  deposited  exceeds  Rs.  10,  but  does  not  exceed 
Rs.  15,  six  annas ;  provided  that  no  fee  shall  be  chargeable  on  an  application  to  deposit 
rent  in  respect  of  which  a  fee  is  chargeable  under  any  rule  framed  under  sub-section 
(2)  of  section  61  of  the  Bengal  Tenancy  Act,  VIII  of  1885.  (i)  (See  High  Court's 
General  Rules  and  Circular  Orders,  Civil,  Chap.  II,  part  IV,  rule  9.) 

Limitation* — Co-sharer  landlords  being  jointly  and   severally  entided  to  the 
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rent,  the  service  of  notice  of  the  deposit  of  rent  on  any  of  them  under  sec.  6i  will  not 
reduce  the  period  of  limitation  to  six  months  under  art.  2  (a)  of  Sch.  Ill — Rup  Chand 
Mahton  r.  Gudar  Singh,  5  C.  W.  N.,  xxx. 

62.  (i)  If     it    appears    to    the      Court     to     which     an 

.  ^^        application  is  made   under  the  last   fore-going 

Co^'&%n"depo^       section  that,  the    applicant   is    entitled    under 

sited  to  be  a  valid       that  section  to  deposit  the  rent,  it  shall  receive 

acquittance.  ^j^^  ^^^^  ^^^  gj^^  ^  receipt  for  it  under  the  seal 

of  the  Court. 


(2)  A  receipt  given  under  this  section  shall  operate  as  an 
acquittance  for  the  amount  of  the  rent  payable  by  the  tenant 
and  deposited  as  aforesaid,  in  the  same  manner  and  to  the  same 
extent    as   if   that   amount    of   rent    had    been    received — 

in  cases  (a)  and  (b)  of  the  last  foregoing  section,  by 
the  person  specified  in  the  application  as  the  person 
to  whose  credit  the   deposit  was  to  be  entered  ; 

in  case  (c)  of  that  section,  by  the  co-sharers  to  whom  the 
rent  is  due ;  and 

in  case  (d)  of  that  section,  by  the  person  entitled  to 
the  rent. 

The  principles  inculcated  in  ss.  61,  62,  63  and  64  have  been  'thus  explained 
by  the  High  Court  in  the  case  of  Sridhur  v.  Rameswar,  I.  L.  R.,  15  Cal.,  166  : 

"It  would  appear  upon  a  consideration  of  these  two  sections  (61  and  62)  that  if 
a  verified  application  is  made  (o  the  Court,  and  if  it  contains  the  grounds  under  which 
an  application  under  s.  61  is  authorized  to  be  made  and  if  it  also  contains  the  particulars 
which  must  be  mentioned,  the  Court  is  bound  to  receive  the  rent  and  give  a  receipt 
to  the  tenant.  The  Court  is  not  authorized  at  this  stage  of  the  proceeding,  or  at  any 
subsequent   stage,   to  en*^er  into  a  judicial  enquiry  as  to  whether  sufficient  grounds  in 

law  exist  entitling  the  tenant   to   make  the  deposit It  will  be  observed  that  there  is 

no  machinery  provided  for  the  Court  to  enter  into  a  judicial  enquiry  in  connection  with 
the  matter  of  the  deposit,   nor   is  there  any  provision  entitling  the  zemindar  to  come  in 

and  to  be   heard  upon   the  subject The  words '  the  full  amount  of  the  monev  then 

due'  in  sec.  61,  and  'the  amount  of  the  rent  payable  by  the  tenant*  in  s.  62,  have  no 
relation  whatsoever  to  the  amount  of  rent  justly  payable,  but  only  to  such  rent  due  and 
payable.  It  is  entirely  at  the  option  of  the  zemindar  either  to  receive  the  rent  deposited 
or  not,  just  as  he  pleases.  He  may,  if  he  objects  to  the  amount  of  rent  payable  by  the 
tenant  for  his  holding,  bring  a  suit  under  sec.  158  of  the  Act  to  have  that  matter 
determined,  or  he  may  bring  a  suit  for  the  recovery  of  the  whole  of  the  arrcar  of  rent 
due  to  him  up  to  the  date  of  deposit  within  6  months  of  the  date  of  the  service  of  the 
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notice  upon  him  disregarding  altogether  the  deposit  made  by  the  tenant ;  and  if  in  that 
suit  it  be  proved  that  the  tenant  had  without  reasonable  or  probable  cause  neglected  or 
refused  to  pay  the  aniount  of  rent  due  to  the  zemindar,  the  Court  might  award  to  him 
damages  and  costs  in  addition  to  the  rent.  But  if,  on  the  other  hand,  it  appears  that 
the  suit  of  the  zemindar  was  without  reasonable  or  probable  cause,  the  court  might  award 
the  tenant  damages  as  against  the  landlord.  Upon  these  considerations  it  seems  to  us 
clear  that  when  a  deposit  is  made  by  a  tenant,  and  the  Court  grants  him  a  receipt,  the 
zeminrdar  cannot,  in  any  way  be  prejudiced,  and  that  the  tenant  makes  such  a  deposit 
at  his  own  risk  " 

Sub-section  (2).  A  deposit  of  rent  operates  as  an  aoqnittanoe:— when  a  tenant 

entertains  a  bond  fide  doubt  as  to  who  is  entitled  to  receive  his  rent  and  deposits  it  in 
Court  under  the  provisions  of  this  section,  such  deposit  operates  as  an  acquittance  and 
it  is  a  good  defence.— Stalkartt  v.  Guru  Das  Kundu,  I.  L.  R.,  21  Cal.,   680. 

63.     (0    The  Court  receiving  the  deposit  shall  forthwith 

cause   to   be  affixed  in  a  conspicuous  place  at 

Notification  of  the   Court-house   a  notification  of  the  receipt 

receipt  deposit.  thereof  containing  a  statement  of  all  material 

particulars. 

(2)  If  the  amount  of  the  deposit  is  not  paid  away  under 
the  next  following  section,  within  the  period  of  fifteen  days  next 
following  the  date  on  which  the  notification  is  so  affixed,  the 
Court  shall  forthwith — 

in  cases  {a)  and  {b)  of  section  61,  cause  a  notice  of  the 
receipt  of  the  deposit  to  be  served,  free  of  charge, 
on  the  person  specified  in  the  application  as  the 
person  to  whose  credit  the  deposit  was  to  be 
entered  ; 

in  case  {c)  of  that  section,  cause  a  rrotice  of  the  receipt 
of  the  deposit  to  be  posted  at  the  landlord's  village- 
office   or   in   some    conspicuous   place  in  the  village 

in  which  the  holding  is  situate  ;  and 

• 

in  case  {d)  of  that  section,  cause  a  like  notice  to  be 
served,  free  of  charge,  on  every  person  who,  it  has 
reason  to  believe,  claims  or  is  entitled  to  the 
deposit. 

Servioe  of  notice  • — The   Local   Government    has  framed  the  following  rule 
r^^arding  the  service  of  notice  under  sub-section  (2)  :— 
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"Section  63  (2). — In  cases  («),  (b)  and  (d)  of  section  61  herein  referred  to,  the 
notice  of  the  receipt  of  the  deposit  shall  be  served  by  forwarding  the  notice  by  post 
in  a  letter  registered  under  Part  III  of  the  Indian  Post  Office  Act,  1866,  or  where 
the  Court  may  dsem  it  necessary,  in  the  manner  prescribed  for  the  service 
of  a  summons  on  a  defendant  under  the  Code  of  Civil  Procedure."     See  Appendix. 

Ziix&itatiO&  • — ^A  suit  for  arrears  of  rent  which  fell  due  before  a  deposit  was 
made  under  sec.  61  on  account  of  the  rent  of  the  same  holding  mu^  be  brought 
within  six  months  of  the  date  of  service  of  the  notice  of  the  deposit  [Sch.  Ill,  Part  I, 
art  2  (a)].     But  see  Mahomed  Sukhurulla  a.  Ramya  Bibi,  7  W.  R.,  487. 

64.     (i)  The    Court    may   pay  the  amount  of  the  deposit 

to  any  person  appearing  to  it  to  be  entitled  to 

f^^^Td'  ^  ^^'  ^^^  same,  or  may,  if  it    thinks  fit,    retain   the 

un  o    eposit.  amount  pending  the  decision  of   a  Civil  Court 

as  to  the  person  so  entitled. 

(2)  The  payment  may,  if  the  Local  Government  so  direct, 
be  made  by  postal  money-order. 

(3)  If  no  payment  is  made  under  this  section  before  the 
expiration  of  three  years  from  the  date  on  which  a  deposit  is 
made,  the  amount  deposited  may,  in  the  absence  of  any  order 
of  a  Civil  Court  to  the  contrary,  be  repaid  to  the  depositor 
upon  his  application  and  on  his  returning  the  receipt  given  by 
the  Court  with  which  the  rent  was  deposited. 

(4)  No  suit  or  other  proceeding  shall  be  instituted  against 
the  Secretary  of  State  for  India  m  Council,  or  against  any 
officer  of  the  Government,  in  respect  •of  anything  done  by  a 
Court  receiving  a  deposit  under  the  foregoing  sections  ;  but 
nothing  in  this  section  shall  prevent  any  person  entitled  to 
receive  the  amount  of  any  such  deposit  from  recovering  the  same 
from  a  person  to  whom  it  has  been  paid  under  this  section. 

Effect  of  Witlldrawai  of  dopodt:  ~  in  a  suit  in  which  a  patnidar  deposited  two 
years*  rent  under  this  Act,  and  the  rent  was  withdrawn  by  the  landlord  by  a  petition  stat- 
ing that  "  my  tenant  had  deposited  Rs.  1043  rent  due  to  me,"  their  Lordships  the  Privy 
Council  Judges  held  that  by  such  action  the  lan4lord  must  be  r^arded  as  having 
elected  to  recognize  and  confirm  the  patni  tenure  Madhu  Sudan. — Singh  v.  Rooke 
•  I.  L.  R.,  25  Cal.,  I  ;  I  C.  W.  N.,  433;  L.  R.,  24. 1.  A.,  164.  The  mere  deposit 
of  rent  in  the  G>llector*s  Office  by  the  purchaser  of  an  under-tenure  in  his  own  name 
and  that  of  the  registered  tenant  is  not  sufficient  notice  to  the  zemindar  of  such 
purchase,  nor  is  the  mere  acceptance  by  the  zemindar  of  rent  so  paid  an  acknowledg- 
ment on  his  part  of  the  purchaser  as  his  under-tenant  ;  but  it  is  otherwise  when 
there  is  acceptance  with  notice,   notwithstanding  that  the  transfer  has  not    been 
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registered.— Mritan  Jai  Sarkar  v.  Gopal  Chandra  Sarkar,  2  B.  L.  R.,  A.  C,  131  ; 
10  W.  R.,  466. 

Court-fee  leviable  on  applications  for  the  payment  and  return  of  deposits 

of  rent* — The  Government  of  India  has  remitted  (see  Notification,  4650  of  the  loth 
iuiad9sber,  1889,)  ^^^  ^^^  payable  under  clause  (a),  para  (4),  and  clause  (b),  para  (2),  of 
art.  I,  Sched.  II  of  the  Court  Fees  Act,  on  applications  for  the  payment  of  deposit  of 
rent  in  which  the  deposit  does  not  exceed  Rs.  25,  and  the  application  is  made  within 
three  months  of  the  date  on  which  the  deposit  first  became  payable  to  the  applicant. — 
(High  Court's  General  Rules  and  Circular  Orders,  Civil,  Chap.  II  Part  IV,  rule  9, 
A  (10),  p.  78).  But  when  the  deposit  exceeds  Rs.  25,  but  is  less  than  Rs.  50,  or  when 
the  deposit  exceeds  Rs.  25,  but  the  application  has  not  been  made  within  three  months 
of  the  date  on  which  the  deposit  became  payable,  the  application  for  payment  or  for 
the  return  of  the  deposit  will  if  presented  to  a  Civil  Court  of  original  jurisdiction,  be 
subject  to  a  fee  of  i  anna  under  para.  4,  cl.  (a),  art.  i,  Sched.  II,  Act  VTI  of  1870. 
When  the  deposit  amounts  to  or  exceeds  Rs  50,  and  in  all  cases  in  which  the 
application  is  made  to  a  principal  Civil  Court  of  original  jurisdiction,  the  application 
for  the  payment  or  return  of  the  deposit  will  be  subject  to  a  Court-fee  duty  oi  8  annas, 
under  para.   2,  cl.    {bji  art.  i,  Sched.   II,    Act  VII  of  1870. 

•65.  Where  a  tenant  is  a  permanent  tenure-holder,  a 
raiyat  holding  at  fixed  rates  or  an  occupancy- 
a!iS'in'''crse  of  raiyat,  he  shall  not  be  liable  to  ejectment  for 
permanent  tenure,  arrears  of  rent,  but  his  tenure  or  holding  shall 
and  ^"SrcL^anc"^^^^  ^^  ^^^^^^  ^^  sale  in  execution  of  a  decree  for  the 
holding.  rent  thereof,  and  the  rent  shall  be  a  first  charge 

thereon.  • 

This  section  has  introduced  a  revolution  :  *  We  have  every  reason  to  believe  that  it 
(sale  for  arrears  of  rent)  will  be  equally  successful  in  the  case  of  occupancy-holdings. 
Indeed,  we  are  not  without  previous  experience  in  respect  of  these  also,  many  landlords 
of  their  own  option  and  as  the  readiest  way  of  getting  rent,  having  brought  raiyati- 
holdings  to  sale  in  execution  of  decrees  obtained  for  rent.  The  largest  amount  of  rent 
which  a  landlord  can  sue  to  recover  is  about  four  year's  rent.  There  are  few  occupancy- 
holdings  in  fairly  populated  districts  which  arc  not  worth  four  years '  rent  with 
the  costs  of  getting  a  decree  for  it.  If  the  landlord  has  any  doubt  on  this  point,  he 
need  not  allow  more  than  a  single  year's  rent,  or  even  than  a  single  quarter's  rent  to 
fall  into  arrear  without  suing  for  it.  "  (R.  C.  R.  I.  58.) 

Old  law  I — Sections  22  and  23,  52  and  59  of  Act  VIII  B.  C.  of  1869  contained  the 
old  law  on  this  subject.  While  *ss.  22  and  23  of  the  old  Act  contemplated  suits 
for  ejectment  against  all  raiyats  and  ordinary  leaseholders  for  non-payment  of  rent 
and  while  s.  52  gave  a  right  to  the  landlord  to  eject  all  raiyats  and  leaseholders  for 
default  of  rent,  s.  65  of  this  Act  expressly  protects  permanent  tenureholders,  fixed 
raiyats  and  occupancy  raiyats  from  ejectment.  Even  non-payment  of  rent  does  not 
subject  them  to  forfeiture.    This  is  consistent  with  ss.  10  and  25  of  the  Act.    As  to 
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nan -occupancy  raiyats,  the  old  law  seems  to  remain  in  tact  (s.  66).  But  \3iere  an 
und^r-tenure  was  transferable  by  sale,  either  by  the  title  deeds  or  by  custom  of  the 
country  (s.  59  of  Act  VIII  B.  0.  of  iS'S^V  it  was  held  that  a  landlord  who  had  a 
decree  for  arrears  of  rent  could  not  eject  the  tenant,  but  co'ild  only  sell  the  tenure  or 
jote  in  question. — Tirbhobun  Sing  v.  Jhona  Lall  (1872),  18  W.  R.,  206;  Krishtendra 
Roy  V,  Aina  Bewa  [1882J,  I.  L.  R.,  8  Cal.,  675  ;  S.  C,  10  C.  L  R.,  399;  Fakir 
Chand  v.  Fouzdar  Misra  [1884],  I.  L.  R.,  10  Cal.,  547. 

Bont  shall  b3  a  first  Chargd  thereon  :— The  object  of  this  section   is  that  all 
permanent    tenures    and   fixed    and    occupancy   holdings  are    hypothecated    to    the 
Qjj  ,j^^  landlord    for  rent ;    so  that    the  tenant   cannot,    by   disposing 

of  the  tenure  to  a  third  party,  deprive  the  landlord  of 
his  lien  upon  it.  There  were  at  first  some  conflicting  decisions  on  this  point  under 
the  old  law.  Thus  where  the  plaintiff  had  purchased  under  a  Civil  Court  decree, 
the  rights  and  interests  of  a  tenant  in  a  certain  under-tenure  or  holding,  and 
this  under-tenure  was  afterwards  brought  to  sale  for  arrears  of  rent  by  the 
zemindar  ,  it  was  held  that  the  purchaser  under  Act  X  sale,  and  not  the  plaintiff, 
was  entitled  to  possession. — (Khoobhari  v.  Roghoobur,  2  W.  R.,  141  ;  Gopal  Mundle 
V,  Subhodra  Boistobee,  5  \V.  R.,  205  ;  Safurunnessa  v.  Saree  Dhoobee,  8  W.  R., 
384  ;  see  also  Ram  Jeeban  v.  Peary  Lai,  4  W.  R.,  Act  X,  30 ;  Golam  Chunder  v. 
Nuddiar  Chand,  16  W.  R.,  i  ;  15  W.  R.,  99  ;  17  W.  R.,  452  ;  20  W.  R  ,  59;  Sp. 
W.  R.,  Act  X,  48).  But  another  decision  seemed  to  be  contrary  to  these,  in  which  Phear,  J., 
said:  "The  power  which  a  Revenue  Court  has  in'this  behalf  is  given  to  it  by  section 
105  of  Act  X  of  1859,  and  we  think  that  those  provisions  only  enable  the  Revenue 
Court  to  seize  and  sell  that  which  at  the  time  is  the  property  of  the  judgment-debtdr. 
There  is  nothing  in  the  whole  Act  as  we  read  it  to  indicate  that  the  Legislature  contem- 
plated for  a  moment  that  the  property  of  any  other  person  than  the  judgment -debtor 
should  be  sold  for  the  debt  of  the  latter,  even  though  the  property  had  previously  been 
the  property  of  the  judgment-  debtor." — Pran  Bandhu  v.  Sarba  Sundari,  3  B.  L.  R., 
A.  C,  note  52  ;  10  W.  R.,  434.  And  this  decision  was  followed  in  Samiruddi  v.  Hurish 
Chunder.  3  B.  L.  R.,  A.  C,  49,  where  Loch,*J.,  said  :  "But  it  was  further  urged  that 
under  the  provisions  of  section  112  of  Act  X,  of  1859,  the  tenure  of  the  raiyat  was 
hypothecated  for  rent.  This  is  a  mistake.  The  produce  of  the  land  is  held  to  be 
hypothecated  and  the  zemindar,  instead  of  bringing  a  suit  for  arrear,  may  recover 
the  same  by  distraint  and  sale  of  the  produce." — (Compare  also  10  W.  R.,  334,  446  ; 
W.  R.,  449;  15  W.  R.,  341  ;  17  W.  R.,  417  ;  B.  L.  R.,  App.,  49  I  7  W.  R.,  183  F.  B.  ; 
Dowlatgazi  v  Moonshi  Munwar,  12  B.  L.  R.,  485  note;  Raj  Kishore  v.  Bulbhuddur, 
S.  D.  A.,  (1859),  389  ;  Wahed  Ali  v.  Sadiq  Ali,  12  B.  L.  R.,  487.  note.  But  it  was 
later  on  settled  by  a  Full  Bench  t'  at  the  tenure  passes  t>y  the  sale — Sham  Chand  v.  Brojo 
Nath,  12  B.  L.  R.,  484,  F.  B.  ;  21  W.  R.,  94.  This  decision  wasputby  Chief  Justice  Couch 
upon  the  ground  that  "the  holding  or  interest  which  had  been  created  by  the  lease 
passes  under  such  a  sale"  ;  and  he  argued  that  if  this  is  not  intended,  when  it  is  said  the 
'tenure'  is  to  be  sold,  there  was  no  need  for  the  provision,  because  "the  right,  title  and 
interest   of  the  judgment -debtor  could   be   sold   under    an   ordinary   decree."   This 
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argument  will  apply  even  to  the  present  section  of  the  new  Act.    But  wilh  due  deference 
to  the  learned  Chief  Justice,  we  might  venture  to  submit  that  the  provisions  for  sale   of 

an  under-tenure  for  arrears  of  rent  prescribe  a  different  mode  of  sale  from  the  ordinary 

process  of  sale   in  execution,  and  expressly  give  a  different  effect  to  such   sale,   since 

they  entitle  the  purchaser  to  avoid  incumbrances  :  and  if  the   mere   provision   that    the 

tenure  should  be  sold  sufficed  to  pass  the  entire   interest,    in   whomsoever   vested,   as 

argued  by  the  Chief  Justice,  there  would  seem  to   have   been  no   necessity  to   provide 

that  incumbrances  might   be  avoided,  since  to  use  the  words  of   the  Chief  Justice   the 

"tenure"    means    'not  the  right   or  interest  of   any   person  in  the  land  but  the  holding 

which  has  been   created   by  the  lease." 

The  provisions  of  s.  65  of  the   present  Act   are,    however  more  explicit.     When- 
ever a  tenure  or  holding  is  sold    otherwise   than    in   execution 
of  a  decree   for  arrears  of   rent,    it   is   sold   subject   to    the 
lien  of  the  landlord  on  it  for  any  rent   due  at  the  time  of  sale ;    the   landlord   is  thus  in 
the  position  of  a  first  mortgagee,  as  far  as  the  rent  is  concerned. 

Rent  first  lien.  ^     .    .     ,.  ,  .t        •  U  •    ,     ,      ^  ^   , 

— Tanni  Prasad  v.  Naraiyan  Kurtiari,  1.  L.  R.,  17  Cal.,  301. 
So,  when  a  tenure  is  sold  in  execution  of  a  mortgage  decree,  the  purchaser  takes  it  subject 
to  the  liability  for  the  rent  which  had  accrued  due  in  respect  thereof  at  the  time  of  its 
purchase. — Maharani  Dasyav.  Harendro  Lai  Rai,  i  C.  W.  N.,  458.  And  if  he  paid  the 
amount  to  save  the  tenure  from  sale,  he  had  no  right  of  recourse  against  the  former  tenant. 
— Ibid,  Where  the  rents  had  become  due  from  the  tenant  whilst  he  held  the  tenure,  and 
the  landlord  obtained  a  decree  therefor  after  he  (the  landlord)  had  transferred  the 
property  to  somebody  else,  such  transfer  would  be  no  bar  to  the  landlord  enforcing 
his  right  against  the  tenure.  "The  relationship  of  landlord  and  tenant  existed  during 
the  period  for  which  rent  was  claimed,  the  rent  was  du^  to  him  as  landlord,  was 
decreed  to  him  as  such,  and  it  was  a  charge  on  the  tenure."  It  could  not,  therefore, 
be  successfully  contended  that  he  could  not  have  executed  the  decree  under  the 
provisions  of  the  Tenancy  Act,  by  the  sale  of  the  tenure  in  respect  of  which  it  was 
obtained.— Chatrapat  Singh  v.  Gopi  Chand  Bothra,  1.  L.  R.,  26  Cal.,  750.  But  see 
contra  in  the  case  of  Hemchandra  Bhunjo  v.  Monmohini  Dasi.  3  C.  W.  N.,  604. 
A  thikadar  brought  a  suit  for  the  rent  of  a  tenure  more  than  two  years  after  the 
expiration  of  his  lease,  and  brought  the  tenure  to  sale  more  than  five  years  after  he 
had  ceased  to  be  in  possession  ;  and  in  the  meantime  the  landlord  had  entered  into 
possession  of  the  tenure  and  had  obtained  a  decree  for  arrears  of  rent  falling  due 
after  the  termination  of  the  lease :  it  was  held  that  there  could  not  be  two  first  charges 
standing  simultaneously  against  the  tenure,  and  that,  under  the  circumstances,  the 
only  person  entitled  to  the  first  charge  was  the  landlord  in  possession  ;  also  that,  at 
the  time  of  the  sale  under  the  thikadar's  decree,  the  tenure  was  subject,  to  the  first 
charge  existing  in  favour  of  '^tt  lan.:llord  for  the  rents  which  had  fallen  due  after  the 
termination  of  the  lease. — Srimant  Roy  v.  Mohadeo  Mahata  (1904),  L  L.  R.,  31  Cal., 
500  ;  S.  C,  8  C.  W.  N.,  531.  A  16  anna  proprietor  obtaining  a  decree  for  the  whole 
rent  due  in  respect  of  a  mokurari  tenure  in  a  suit  brought  against  all  the  tenants  is 
entitled  under  this   section   of   the  Act    to   sell    the  tenure  in  execution  of  the  decree, 
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although,  he  recogniied  the  fact  that  the  tenants  had  subdivided  the  tenure  and  chose  to 
accept  a  decree  making  each  of  them  separately  liable  for  his  own  share  of  the  rent* 
Tarini  Prosad  Roy  v,  Narayan  Kumari  Debi  I.  L.  R.,  17  Cal.,  301.  Referred  to 
and  explained.      Surbo   Lai  v.],  M.  Wilson,  L  L.  R.,  32  Cal.,  680. 

But,  where  a  tenure  or  holding  is  sold  in  execution  of  a  decree  for  its  own  arrears  of 
rent,  it   passes   to  the    purchasers    free    from    all    liability  for 
arrears  of  rent.'  previous  arrears.    The  Judges  observed  : — "  Rent  falling  due 

during  the  time  that  a  tenure  belongs  to  any  particular 
tenure-holder  is  a  first  charge  on  the  tenure,  only  so  long  as  it  is  his,  and  has  not  been 
sold  for  arrears  of  rent.  And  this,  we  think,  is  made  clear  beyond  doubt  by  clause  {c)  (A 
section  169,  which  enacts  that  if  any  surplus  remains  of  the  proceeds  realized  by  the 
sale  of  a  tenure  in  execution  of  a  decree  for  arrears  of  rent,  after  satisfying  that 
decree,  any  rent  falling  due  between  the  date  of  the  suit  in  which  the  decree  was  passed, 
and  the  date  of  sale,  shall  be  paid  therefrom  to  the  decree-holder.  This  provision  of 
the  law  evidently  shows  that  tlie  legislature  intended  that  the  charge  in  respect  of  any 
rent  falling  due,  between  the  date  of  suit  and  the  date  of  sale  in  satisfaction  of  the 
decree  passed  therein,  shall  be  transferred  from  the  tenure  to  its  sale-proceeds,  and 
that  the  tenure  shall  pass  to  the  purchaser  at  a  sale  for  arrears  of  rent  free  of  all  liability 
created  upon  it  by  the  default  of  the  previous  holder" — (Faiz  Rahman  v.  Ram  Sukh 
Bajpai,  L  L.  R.,  21  Cal.,  169.  Hence  when  a  landlord  himself  sold  an  occupancy 
holding  in  execution  of  a  money  decree,  he  could  not  again  sell  it  in  execution  of 
a  decree  for  rent  due  for  past  years,  and  that  a  purchaser  at  such  a  sale  acquired 
no  right  in  the  holding.— (Ram  Saran  Poddar  v.  Mahomed  Latif,  (3  C.  W.  N.,  62). 
Section  65,  which  provides  that  the  "tenure  or  holding  shall  be  liable  to  sale  in  exe- 
cution of  a  decree  for  the  rent  thereof,  and  the  rent  shall  be  first  charge  thereon," 
only  intends  what  is  explicity  laid  down  in  subsequent  sections  of  the  Act,  that  is, 
those  in  Ch.  XIV,  namely  that  the  charge  should  be  enforced  by  the  sale  of  the 
tenure  or  holding  free  of  encumbrances,  and  if  in  any  case  the  decree  for  rent  either 
has  not  been,  or  cannot  be,  enforced  by  the  sale  of  the  tenure,  we  do  not  think  that 
the  charge  created  by  s.  65  can  be  enforced  in  any  other  way.*' — {Per  Norris  and 
Banerjee,  JJ.)  Shoshi^  Bhusan  v.  Gogan  Chunder,  22  Cal.,  364.  The  **charge** 
,  ,  ^     ,      referred    to    in    this   section   is    not  "such  a'  "charge"   as  is 

Not  a  charge  as  defiend  ° 

by    s.    I  op  of  Transfer  of      defined   by  s.   loo  of  the    Transfer  of    Property    Act  ;   and  a 

Property   Act.  -^  ,  •        * 

landlord  is  not  restricted  by  the  provisions  of  this  Act  to 
executing  a  decree  obtained  by  him  for  arrears  of  rent  in  the  first  instance  by  sale 
of  the  tenure  or  holding,  but  is  at  liberty  to  execute  it  in  the  ordinary  manner 
against  the  person  or  other  property,  whether  movable  or  imnwvable,  of  the 
tenant : — Fatick  Chunder  v,  E.  G.  Foley,  15  Cal.  492.  In  the  case  of  Tarini  Pershad 
V,  Narayan  Kumari,  L  L.  R.,  17  Cal.  301,  Petheram,  C.  J.,  said  as  follws: — "This 
section,  so  far  as  I  can  see,  creates  a  first  charge  upon  the  tenure  for  the  rent  of  it, 
and  puts  the  landlord  in  the  position  of  a  first  mortgagee,  so  far  as  the  rent  is 
concerned,  but  the  tenant  remains  personally  liable  for  the  rent.  So  that  the  landlord's 
position  is  this:   he   has   a  mortgage  or  charge   upon  the  tenure  for  the  rent,  and  he 
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has  a  remedy  against  the  tenant  personally  for  the  debt  due  to  him.  That  being  tha 
case,  he  has  a  right  to  avail  himself  of  either  of  his  remedies.  He  may,  if  he  chooses, 
bring  an  action  in  which  he  claims  to  establish  his  lien  upon  the  tenure  to  bring  that 
tenure  to  sale,  notwithstanding  any  other  charge  which  may  have  been  made  upon 
it,  and  that  whether  the  tenant  had  any  other  property  and  whether  some  one  else  had 
a  charge  by  way  of  contractual  mortgage  upon  the  tenure  or  rent.  " 

When  a    landlord  has  taken  a  mortgage  of  the  holding  of  a  tenant  he  is  debarred 

under  s.  99  of  the   Transfer  of  Property  Act  from  bringing 
mortgagee  of  the  holding.        the    tenure   to   sale    in   execution  of  his  rent  decree  otherwise 

than  by  instituting  a  suit  under  s.  67  of  the  Act :  -  Rai  Ramani 
V.  Surendra  Nath  Dutt,  i  C.  W.  N.,  80. 

The  effect  of  sale  upon  xinregisterd  tenant:— The  Full  Bench  decision  in  the 

case  of  Sham  Chand  V.  Brojo  Nath  12  B.  L.  R.,  484,  21  W.  R.  95  [had,  however,  its 
effects  upon  the  unregistered  tenant  under  the  old  law.  It  has  been  laid  down  that  the 
zemindar  need  not  look  beyond  his  registered  tenant,  and  in  any  case  the  sale  cannot 
be  set  aside  for  fraud  on  that  ground  alone. —  ( Bhabo  Tarinee  r.  Prosunno  Mayi, 
10  W.  R.,  304;  Sadhun  Chuuder  v,  Goor©o  Churun,  15  \V.  R.  99.)  A  decree 
for  rent  obtained  by  a  landlord  against  his  registered  tenant  renders  the  tenure  in 
respect  of  which  it  is  passed  liable  for  sale,  although  it  may  have  passed  into  other 
hands  than  those  of  the  judgment-debtor. — (Rashbehary  v.  Pehary  Mohan,  I.  L.  R., 
4  Cal.,  346.)  Where  a  tenure  stood  in  the  name  of  one  or  two  original  co-sharers, 
but  the  other  co-sharer  had  bought  all  his  right  at  a  sale  in  execution  of  an  ordinary 
decree,  and  thus  was  the  owner  of  the  whole  tenure,  but  whose  name  was  not  registered, 
it  was  field  that  the  tenure  might  be  sold  in  a  suit  for  eleven  years'  arrears  against  the 
registered  tenant  who  admitted  the  claim  for  arrears.— (Doorga  Prosad  v,  Sreekisto 
Moonshee,  2  Wyman's  Rep.,  212  ;  Sp.  W.  R.,  Act  X,  48.)  And  similarly  a  sale  under 
decree  in  a  suit  for  arrears  due  from  all  the  shareholders  in  a  taluk,  but  to  which  only  the 
registered  sharers  seem  to  have  been  partie?,  although  the  other  sharers  were  aware 
of  the  pendency  of  the  suit,  was  held  to  pass  the  tenure. — (Alimoodeen  v»  Sabir  Khan, 
8  W.  R.,  60.)  In  execution  of  a  decree  against  one  of  several  joint  holders  of  a 
tenure  when  it  is  clear  that  what  is  sold  and  intended  to  be  sold  is  the  interest  of  the 
judgment-debtor  only,  the  sale  must  be  confined  to  that  interest,  although  the  decree- 
holder  might  have  sold  the  whole  tenure,  had  he  taken  proper  steps  to  do  so,  or  although 
Che  purchaser  may  have  obtained  possession  of  the  whole  tenure  under  the  sale. 
But  if  however,  it  appears  that  the  judgment-debtor  has  been  sued  as  representing 
the  ownership  of  the  whole  tenure,  and  that  the  sale,  although  purporting  to  be  of 
the  right,  title,  and  interest  of  the  judgment-debtor  only,  was  intended  to  be  and  in 
justice  and  equity  ought  to  operate  as  a  sale  of  the  tenure,  the  whole  tenure  must 
be  considered  as  having  passed  by  the  sale.  If  the  question  is  doubful  on  the  face 
of  the  proceeding,  the  Court  must  look  to  the  substance  of  the  matter  and  not  to 
the  form  or  language  of  the  proceedings.  Where  a  judgment-debtor  was  alone 
registered  in  the  sherista  of  the  zemindar  as  owner  of  a  tenure,  but  it  appeared  that 
his   two   brothers,   who  were   joint  -in  estate  with  him,  were  entitled  to  an  equal  share 
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with  him  in  the  tenure,  but  that  the  judgment-debtor  was  the  manager  ;  and  when 
it  appeared  that  the  zemindar  being  only  entitled  to  a  share  in  the  zemindarl  had 
obtined  a  decree  against  the  judgment-debtor  alone  for  arrears  of  rent,  and  in  execution 
thereof  proceeded  to  sell  his  right,  title,  and  interest  under  s.  64  of  the  Rent  Act — it 
was  held  that  as  the  judgment-debtor  represented  his  brothers,  and  as  they  were 
equally  liable  to  pay  the  amount  of  the  decree,  upon  the  principle  set  out  above,  the 
latter  were  not  'entitled  to  recover  their  share  of  the  tenure  which  the  auction -purchaser 
had  obtained  possession  of  in  execution  of  the  decree  against  the  judgment -debt  or. — 
(Jeolal  r.  Gunga  Prosad,  I.  L.  R.,  10  Cal.,  996.)  In  this  case  the  older  decisions 
of  Dular  Chand  v.  Lala  Chabeel  Chand,  L.  R.,  6  I.  A.,  72,  and  Bissessur  Lai  v, 
Maharajah  Luchmessur,  L.  R.,  6  I.  A.,  233,  were  commented  upon.  The  plaintiff 
purchased  in  a  private  conveyance  from  the  registered  tenant  of  a  permanent 
transferable  interest  in  land  such  as  is  described  in  s.  26  of  Act  VIII  of  1869  (B.  C.)^ 
but  no  notice  of  the  transfer  was  given  to  the  zemindar.  The  zemindar  subsequently 
brought  a  suit  against  the  tenant  for  arrears  of  rent  and  obtained  a  decree,  in 
execution  of  which  he  caused  the  tenure  to  be  sold  and  himself  became  the  purchaser. 
The  plaintiff  took  proceedings  under  ^,311  of  the  Civil  Procedure  Code  to  set  aside 
the  sale,  but  his  application  was  rejected  on  the  ground,  an  erroneous  one,  that  he 
was  not  a  proper  party  to  take  such  proceeding,  and  he  did  not  appeal  against  the 
order  rejecting  it.  It  was  held  in  a  suit  brought  against  the  zemindar  and  the  tenant 
to  set  aside  sale,  that  in  the  absence  of  fraud  the  suit  was  not  maintainable.  The 
plaintiff  might  have  satisfied  the  rent  decree,  and  so  prevented  the  sale,  or  he  might 
have  appealed  against  the  order  rejecting  his  application  to  set  it  aside.  But  having  done 
neither,  and  the  zemindar  having  had  no  notice  of  the  transfer,,  the  plaintiff  was  not 
entitled  to  treat  the  proceedings  in  the  rent  suit  as  a  nullity  on  the  ground  that  he  was 
not  a  party  to  it, — (Panye  Chunder  v,  Huro  Chunder,  1.  L.  R.,  10  Cal.,  496.) 
In  a  case  the  plaintiff  had  obtained  a  decree  for  possession  of  a  taluk,  but 
while  the  decree  was  under  appeal  the  zemindar  sued  the  registered  tenant  for  arrears 
up  to  a  period  subsequent  to  such  decree  a  sezawal  was  put  in  possession  of  the 
taluk,  and  a  sale  decreed  in  the  rent-suit ;  and  the  plaintiff  did  not  get  himself 
registered  or  tender  to  stay  the  sale  or  apply  for  the  removal  of  the  sezawal :  under 
these  circumstances  it  was  held  that  plaintiff  would  not  set  aside  the  sale,  and  that  the 
whole  tenure  passed,  there  being  the  necessary  provision  to  that  effect  in  the  lease. — 
(Forbes  v,  Protap,  7  W.  R.,  409.)  But  where  a  transfer  tenure  has  been  recognizeS 
the  zemindar  cannot  sell  tor  drrears  in  a  suit  against  the  registered  holder. — (Umurt 
Lai  V,  Soorub  Dasi,  2  W.  R.,  Act  X,  86 ;  Samiraddi  Khalifa  v.  Harrish  Chandra, 
3  B.  L.  R.,  A.  C,  49  ;  Pran  Bundhu  r.  Sarba  Sundari,  tbid.f  52  note  ;  Meah  Jan  v, 
Karuna  Mayi,  8  B.  F^.  R.,  i  ;  Ram  Buksh  v,  Hridoy  Mani,  {bid.  10  note ;  Mojon  v,  Dula 
Gazi,  12  B.  L.  R.,  492  note;  Ram  Kishore  v.  KristamDnee,  23  W.  R.,  106. •  Compare 
also  Krista  Chander  v.  Raj  Krista,  I.  L.  R.,  12  Cal.,  24.  A  decree  for  arrears  of  rent  of 
an  under-tenure  was  obtained  against  a  tenant  who  became  an  insolvent,  and  whose 
tenure  became  vested  in  the  Official  Assignee  by  virtue  of  the  provision  of  the  Indian  In- 
solvent Act,  1 1  and  12  Vict.,  C.  21.  An  application  was  made  under  ss.  59  and  60  of  the 
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Rent  Law,  Bengal  Act  VIII  of  1869,  for  an  order  that  the  tenure  should  be  sold  for  its 
own  arrears.  The  Official  Assignee  objected  to  the  sale,  and  contended  that  the  decree- 
holder's  only  right  was  to  prove  in  the  insolvency  for  the  amount  of  his  debt.  It  was 
held  that,  whether  arrears  of  rent  became  due  before  or  after  the  insolvency  of  the 
judgment-debtor,  the  decree-holder  was  entitled  to  sell  the  tenure  in  execution 
of  his  decree. — Chunder  Narain  v.  Kishen  Chand,  L  I^.  R.,  9  Cal.,  855. 
Where   upon   the   d3ath   of   the   last   recorded  tenant,  none  of  his  heirs  had  his    name 

recorded   in   the   landlord's    office,  but  they  held  the  land  and 
I>ecrcc    aginst  some   of 
the    heirs   to      the  went  on  paying  the   rent  and  obtained   separte  rent -receipts 

recorded  tenant.  ..  .  . 

for  some  years  until  recently  when  a  rent-suit  was  brought 
against  two  of  them  only  and  the  jumma  was  sold  in  execution  of  the  decree  :  heldf 
that  after  having  accepted  rent  from  all  the  heirs  the  landlord  had  no  right  to  ignore 
some  of  them  ;  that  the  sale  did  not  pass  the  entire  jumma  but  only  the  right,  title 
and  interest  of  the  judgment-debtors: — Durga  Hazra  v,  Samosh  Akon,  4  C.  W.  N., 
608.  The  heirs  of  the  last  recorded  tenant  with  respect  to  an  occupancy  holding  are 
entitled  to  claim  recognition  from  the  landlord  and  if  the  latter,  ignoring  them, 
bring  a  suit  for  arrears  of  rent  and  in  executron  thereof  sell  the  holding  the  right  of  the 
former  is  not  affected :  Ibid,  •  Where  a  decree  for  the  rent  was  obtained  against 
some  of  several  heirs  of  a  deceased  tenant,  held  that  the  heirs  who  were* 
not  parties  were  entitled  to  contest  a  sale  fraudulently  obtained,  although 
as  heirs  of  a  deceased  registered  tenant  they  had  not  got  themselves  registered 
in  the  landlord's  shei'istha  and  as  such  not  competent  to  question  the 
Watson  and  Company,  decree: — ^Jagan  Nath  v,  19  Cal.,  341.  When 
occupancy  rights,  transferable  by  custom,  have  been  transferred,  it  is  no 
doubt  open  to  the  transferees  to  sue  under  the  Specific 
Suit   for    repistra-  Relief  Act  to  have  it  declared  that  they  have  acquired   certain 

tion  section  73.  ^     ^  -^  -1 

rights,  but  if  it  is  the  object  of  such  a  suit  to  have  it  declared 
that  the  old  tenant  is  no  longer  responsible  for  the  rent,  and  that  the  transferee  is  so 
responsible  to  the  landlord,  such  a  declaration  cannot  be  obtained  without  the  service 
of  the  notice  prescribed  by  s.  73  : — Ambica  Pershad  v,  Chowdry  Keshri,  L  L.  R.,  24  Cal., 
642.  By  suing  the  unregistered  transferee  of  a  particular  putni  jointly  with  the  trans- 
feror the  zemindar  only  recognises  him  as  one  of  the  joint  holders  of  the  putni  but 
because  he  does  so,  he  cannot  be  said  to  have  waived  the  right  secured  to  him  to 
preserve  the  unity  of  the  tenure  held  under  him  without  splitting  it  and  apportioning 
its  rent: — Sourindra  Mohan  v.  Surnomoyee,  3  C.  W.  N.,  38  :  L  L.  R.,  26  Cal.  103. 
A  decree  for  rent  of  a  tenure  obtained  against  the  registered  tenant  binds  an 
unregistered  transferee  of  the  same  who  can  shew  no  sufficient  cause  for  not  registering 
his  name  and  may  be  enforced  by  sale  of  the  tenure : — Shosi  Bhusan  v.  Gagan  Chunder, 
L  L.  R.,  22  Cal.  364   (at  p.  372).     All  the  co-owner  of  a  taluk  are  jointy  liable  for  the 

rent  during  the  perigd  over  which  their  ownership  extends  ^nd 
liabk  ^rco^ntrib"t?on.  although   the  landlord  sues  only  the  recorded  tenants   for   the 

rent,  this  would  not  relieve  the  unrecorded  tenant,  from  the 
equitable  liability  of  paying  their  bhare  of   rent   to  those  of  the    recorded  tenants 
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who  are  obliged  to  pay  the  whole.  The  fact  that  one  of  the  co-owners  (whose  name 
is  not  recorded  and  who  is  not  a  party  to  the  suit  for  rent),  sold  away  his  interest 
before  tha  dite  of  suit  he  having-  been  a  co-owner  at  the  time  the  liability  arose,  would 
not  relieve  him  of  the  liability  although  he  may  not  have  derived  any  advantage  from 
the  payment  made. — Gobinda  Chander  v.  Basanta  Kumar,  3  C.  W.  N.,  384. 

Eights  of  fractional  co-sharers  under  this  section ,— One  of  several  pro- 
prietors can  hold  the  status  of  a  tenant  under  the  other  co- proprietors  of  land  which 
appertains  to  the  common  estate : — Jawadul  Huq  v.  Ram  Das,  I.  L.  R.,  24  Cal.,  143. 
Section  65  should  be  read  with  s.  188  post,  A  decree  obtained  for  rent  by  some  of  the 
co-shares  in  a  zemindari  and  not  by  the  whole  body  of  zemindari  could  not  be  regarded 
as  a  decree  under  the  Bengal  Tenancy  Act. — Durga  Charan  Mandal  v.  Kali 
Prosanna  Sircar  1899,  I.  L.  R.,  26  Cal.,  727,  3  C.  W.  N.,  586  ;  see  also  Prem  Chand 
Nuskur  V.  Mokshada  Debi  1887,  I.  L.  R.,  14  Cal.,  201  ;  and  Jugobundhu  Pattuck  r. 
Jogu  Ghose  Alkushi  1887,  I.  L.  R.,  15  Cal.  47.  And  if  an  occupancy-holding  is  not 
saleable  according  to  customer  usage  it  is  not  open  to  the  co-sharer  landlord  (who 
could  not  be  regarded  in  any  other  Tght  as  a  mere  creditor)  to  bring  to  sale  the 
interest  of  the  occupancy  raiyat  in  the  holding,  and  the  raiyat  would  be  entitled 
to  object  to  the  application  for  delivery  of  possession  even  after  the  confirmation  of 
the  sale,  on  the  ground  that  it'  was  illegal. — Durga  Churn  v.  Kali  Prosunna  cited 
above.  The  Bengal  Tenancy  Act  does  not  contemplate  or  provide  for  the  sale  of  a  holding 
at  the  instance  of  one  only  of  several  joint  landlords,  who  has  obtained  a  decree  for 
the  share  of  the  rent  separately  due  to  him  :  such  a  sale  must  be  under  the  provisions 
of  the  Civil  Procedure  Code  and  would  not  carry  with  it  the  special  incidents 
attaching  to  a  sale  under  the  Bengal  Tenancy  Act.  When,  therefore,  an  occupancy 
holding,  not  transferable  by  custom  or  local  usage,  is  sold  in  execution  of  a  decree 
obtained  by  one  of  several  joint  landlords  for  the  .share  of  the  rent  separately  due 
to  him,  the  purchaser  acquires  nothing  by  his  purchase,  the  judgment -debtor  having 
no  saleable  interest  in  the  holding :— (Saudagar  Sarkar  v,  Krishna  Chandra  Nath. 
I.  L.  K.,  26  Cal.,  937;  3  C.W.N.,  742).  A  fractional  share-holder  selling  a 
non -transferable  holding  in  execution  of  a  decree  which  he  obtained  for  his  share 
of  the  rent  is,  therefore,  in  no  better  position  than  an  outsider  selling  the  holding 
in  execution  of  a  money  d«cree  : — (Jarip  v.  Ram  Kumar  De,  3  C.  W.  N.,  747).  The 
term  "parcel"  or    ''parcels"  in  s.  3  cl.  9    of  this   Act   means 

HoldiDg. 

"entire  parcel"  or 'entire  parcels"  and  is  not  "intended  to 
apply  to  an  undivided  fractional  share  in  a  "  parcel  or  "parcels"  of  land  ;  undivided 
shares  in  parcels  of  land  cannot  constitute  distinct  "holding"  within  the  meaning 
of  this  Act."  An  attachment  of  a  tenure  or  holding  execution  of  a  decree  for 
arrears  of  rent  is  not  such  an  attachment  as  is  contemplated  by  sec.  170  of  the 
Act— Beni  Madhab  Rai  r.  Jaod  Ali  Sarkar,  I.  L.  R.,  17  Cal.,  390).  In  a 
suit  for  rent  for  four  years,  it  appeared  that,  for  the  first  two  years  of  the  claim, 
the  plaintiffs  represnted  the  entire  body  of  the  landlords,  and  that  for  the  last 
f wo  years  were  only  fractional  landlords.  The  High  Court  held  that  the  decree  in 
such  a  case  was  not  a  rent -decree  under  the  provisions  of  section  65  of  the   Bengal 
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Tenancy*  Act,  which  presupposes  that  the  decree  should  be  in  a  suit  in  which  all  the 
landlord  co-shaners  are  plaintiffs  and  not  merely  some  of  them. — Sheik  Naimuddin 
v:  Grish  Chuder  Ghosh,  6  C.  W.  N.,  124.  The  sale  of  a  tenure  in  execution  of  a  decree 
for  rent  obtained  by  certain  persons  who  did  not  constitute  the  entire  body  of  land- 
lords at  the  date  of  the  suit  and  of  the  decree,  and  who  were  not  the  entire  body  of 
landlords  at  the  date  at  which  part  of  the  claim  for  which  the  rent -suit  was  brought 
accrued  due,  would  not  pass  the  entire  tenure  but  would  merely  pass  the  right, 
title  and  interest  of  the  judgment-debtors  in  the  tenure  at  the  date  of  the  sale. — Ibid, 
per  Banerji ,  J. 

Bemediesoponto  tho  landlords  for  execution  of  ront  decrees  :—Un4pr  the 

old  law  when  the  tenure  or  holding  was  saleable,  the  only  remedy  open  to  the 
landlord  in  enforcing  his  rent  decree  was  in  the  ist  instance  to  sell  it  up. — (DeanatuUah 
V.  Nazar  Ali  Khan  [1868],!  B.  L.  R.,  A.  C,  216;  iq  W.  R.,  341;  }oM\ 
Lai  V,  Narsingh  Narain  Singh  [1866],  4  W.  R.,  Act  X,  Ruling  5  ;  Hurish  Chan  Ira 
Rai  tf.  The  Collector  of  Jessore  [1877],  I.  L.  R.,  3  Cal.,  712;  Lalit  Mohun  Roy 
V.  Binodai  Dabee  (1886),  I.  L.  R.,  14  Cal.,  14.  And  he  was  debarred  from 
proceeding  in  execution  against  any  other  immovable  property  of  the  tenant  until 
he  could  show  that  his  decree  could  not  be  satisfied  by  attaching  the  person  and 
movable  property  of  the  judgment-debtor.  He  Could  not  moreover  proceed  against  the 
person  and  property  of  the  judgment -debtor  simultaneously.  Section  65  of  the  present 
Act  has  been  construed  to  mean  that  the  landlord,  in  the  case  of  a  saleable  tenure 
or  holding,  has  a  double  remedy  :  In  Fotick  Chunder  Dey  Sir<^r  v»  Foley,  I.  L.  R., 
15  Cal.,  492,  it  has  been  held  that  a  landlord  who  obtains  a  decree  for 
rent  under  the  Bengal  Tenancy  Act  is  entitled,  if  he  pleases,  in  the  ist  instance 
to  attach  the  movable  property  and  the  person  of  the  judgment-debtor  and  that 
he  is  not  obliged  in  the  ist  instance  to  endeavour  to  execute  his  decree  by  putting 
up  for  salct  the  tenure,  the  rent  in  respect  of  which  is  in  arrears,  and  for  which 
he  has  obtained  decree.  In  Tarani  Prosad  Roy  v,  Narayan  Kumari  Devi, 
I.  L.  R.,  17  Cal.,  301,  it  has  been  held  that  under  the  present  law  the  landlord 
may  bring  a  suit  to  enforce  the  statutory  charge  against  the  tenure  or  holding,  or  may 
elect  to  proceed  as  an  ordinary  creditor.  Petheram,  C.  J.,  observed  in  this  case:— 
'*  This  section,  so  far  as  I  cin  see,  creates  a  first  charge  upon  the  tenure  for  the 
rent  of  it,  and  puts  the  landlord  in  the  position  of  a  first  mortgagee,  so  far  as  the 
rent  is  concerned  ;  but  the  tenant  remains  personally  liable  for  the  rent.  So  that  the 
landlord's  position  is  this :  he  has  a  mortgage  or  charge  upon  the  tenure  for  the  rent, 
and  he  ha«  a  remedy  against  the  tenant  personally  for  the  debt  to  him.  That  being 
the  case,  he  has  a  right  to  avail  himself  of  either  of  his  remedies.  He  may,  if  he 
chooses,  bring  an  action  in  which  he  claims  to  establish  his  lien  upon  the  tenure  to 
bring  that  tenure  to  sale,  notwithstsnding  any  other  charge  whidi  may  have  been 
made  upon  it,  and  that  whether  the  tenant  had  any  other  property  and  whether  some 
one  else  had  a  charge  by  way  of  contractual  mortgage  upon  the  tenure.  But  if  he 
thinks  fit,  he  need  not  foHow  that  course.  He  may  bring  an  action  to  recover  the 
debt  the  tenant  -owes  him,   in  t\w  same  way  as  he  migbt  if  he  were  a  mortgagee  in  a 
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case  where   there  was  a   personal  covenant  in  the  mortgage -deed,  giving  the  go-by  to 
the   mortg^age'  and  getting  a  personal  decree  against  the  debtor  for  the*payment  of  the 
money.    Having  elected   that  course,    l.e  appears  to  be  in  the  position   of  an  ordinary 
creditor,   able   to  realise   his  debt  by  the  ordinary', forms  of  attachment  and  sale  of  any 
property  which   the    debtor  has,   subject  to  any  charge  which  other  persons  may  have 
up^n   it.    In   this  pirJcuIar  ca52   tha  decree  is,     n  the  face  of  it,  only  a  money-decree 
for  the;   payment  of   th2   mjii^y.    and  in    my  opinion    may   be  enforced  in  any  of  the 
modes  in  which  an  ordinary   money- decree  may   be  enforced,  either  against  the  person 
of  the  debtor  or  any  property  of  his  that  may  be  found.  "     Where  the   rents  had  be- 
come  due  from   the   tenant  whilst   he   held   the   tenure,  and  the  landlord  obtained  a 
decree  therefor  after  he    had  transferred  his  property  to  somebody  else,   the  decree 
was  a  charge  upon   the  tenure  and  it  could  be  enforced  under  the  Bengal  Tenancy 
Act. — Chatrapal   Sing    v,    Gopichand     Bothra,    I.  L.  R.,    26    Cal.,    750.     But    see 
contra  in  the  case  of  Hcmchandra  Bhunja  v.  Munmohini  3  C.  W.  N.,  604. 

Decree  for  rent  falling  due  after  previons  suit  and  sale :— a  decree  for  rent 

falling  due  between  the  date  of  a  previous  suit  and  the  date  of  the  sale  in  satisfaction 
of  the  decree  passed  therein  is  not  a  decree  within  the  meaning  of  this  section  : — Faez 
Rahaman  v.  Ramsak  Bajpai,  I.  L.  P.,  21  Cal.,  169.  Where  a  decree  was  passed  under  the 
old  Rent  Law  but  the  assignment  and  the  application  by  the 
cution^by  assignee*  of  rent  assignee  for  execution  was  made  after  the  Bengal  Tenancy 
decree.  5. 148,  ci(h).  Act  came  into  force,  Ae/(/ that  cl.  (A)  of   sec.    148  of  the  Act 

applied  to  the  execution  proceedings  and  the  sale  on  such  an  application,  which  is  prohi- 
bited by  that  clause  is  no  sale  under  the  Rent  Law  : — Shoshi  Bhusan  v,  Gagan  Chunder, 
I.  L.  R.,  22  Cal.,  364, 

Liability  of  anction-pnrcliaser  for  rent : — where  a  tenure  is  sold  in  execution 
of  a  decree,  the  auction -purchaser  is  liable  for  the  whofe  instalment  of  rent  accruing 
due  after  his  purchase,  but  before  the  confirmation  of  the  sale  ;  rent  is  to  be  regarded 
not  as  accruing  from  day  to  day,  but  as  fallig  due  only  at  stated  times  according  to 
the  contract  of  tenancy  or  in  the  absence  of  any  contract,  according  to  the  general 
law  laid  down  in  sec.  53  of  Bengal  Tenancy  Act : — Satyendra  Nath  v.  Nilkantha, 
L  L.  R.,  21  Cal.,  383,  butnvhere  a  tenure  is  sold  in  execution  of  a  decree  for  arrear  of  rent, 
which  fell  due  before  sale,  the  auction. -purchaser  is  not  Viable. -Ibid  The  purchaser 
becomes  a  tenant  only  from  the  date  of  the  confirmation  of  the  sale  and  the 
arrears  accruing  due  between  the  date  of  sale  and  date  of  confirmation  of  sale, 
must  be  treated  as  arrears  of  rent  payable  by  outgoing  tenant  whose  interest  does 
not  cease  till  the  sale  is  confirmed. — Karunamoy  v.  Surendra  Nath,  2  C.  W.  N., 
cccxxvii,  327  (notes).  Rent  is  by  operation  of  law  the  first  charge  on  a  tenure,  and 
a  person  who  purchases  the  same  at  an  execution  sale  must,  in  the  absence  of  any- 
thing to  denote  the  contrary,,  be  taken  to  purchase  it,  charged  with  the  rent  which  is 
due  in  respect  of  it  at  the  time  of  its  purchase  : — Srimati  Moharanee  v,  Harendra  Lai, 
I  C.  W.  N.,'458.  But  a  purchaser  of  a  tenure  is  not  personally  liable  for  its  rent  which 
feH  due  before  the  date  of  purchase,  although  the  tenure  may  be  liable  for  such  rent  -• 
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— Sreemutty  Jogemaya  v.  Girindra  Nath,  4  C.  VV.  N.,  590  ;  see  also  Rash  Behary  r. 
Peary  Mohun,    I.  L.  R.,  4  Cal.,  346. 

DOCTO©  for  rout  agaillSt  St  Eindxi  widow : — a  decree  for  arrears  of  rent  obtained 
against  a  Hindu  widow  was  put  into  execution  after  her  death  against  properties 
forming  her  father's  estate  in  which  she  had  only  a  life  interest,  lijld^  that  it  was 
a  decree  merely  against  her  personally  and  was  to  be  satisfied  out  of  whatever 
she  left  at  her  death  and  that  the  estate  which  had  passed  to  the  next  heirs  was  not 
liable  :— Kristo  Gobind  v.  Hem   Chunder,  I.  L.  R.,  16  Cal.,   511. 

Movable  property  liable  to  attachment  :~A  decree  for  arrears  of  rent  ob- 
tained by  the  raiyat  against  his  under- raiyat  is  liable  to  attachment  at  the  instance 
of  the  landlord  as  movable  property. — Mohesh  Chandra  v.  Guru  Prasad,  13  W.  R., 
401. 

What  is  not  liable  to  attachnent  in  case  of  a  cnltivator:— whenthc  judgment- 
debtor  is  an  agriculturist,  his  implements  of  husbandry,  and  such  cattle  and  seed-grain 
as  may,  in  the  opinion  of  the  Court,  be  necessary  to  enable  him  to  earn  his  livelihood 
as  such,  are,  by  section  266  {b)  of  the  Code  of  Civil  Procedure,  exempt  from  attach- 
ment and  sale  in  execution  of  the  decree ;  but  the  materials  of  his  houses  and  other 
buildings  belonging  to  and  occupied  by  an  agriculturist,  though  exempt  from  attach- 
ment or  sale  in  execution  of  ordinary  decrees  [cl.  (c)  of  section  266  of  the  Code  of 
Civil  Procedure],  are  yet  liable  to  be  attached  and  sold  in  execution  of  decrees  for 
arrears  of  rent  [see  proviso  (a)  to  section  266  of  the  Code  of  Civil  Procedure]. — 
Maniklal  Venilal  v,  Lakha  [1880],  I.  L.  R.,  4  Bom.,  429 ;  and  Radha  Krishna 
Hakamji  r.  Balvant  Ramji  [1883],  1.  L.  R.,  7  Bom.,  530. 

Civil  PrOCednre  Code,  S.  548 : — a  decree  for  arrears  of  rent  is  a  •'  decree  for 
money  "  within  the  meaning  of  s.  546,  C.  P.  C, — Banku  Behary  v.  Syama  Charan, 
I.  L.  R.,  25  Cal.,  322. 

66.  (i)  When  an  arrear  of  rent  remains  due  from  a  tenant 

not  being  a   permanent  •tenure-holder,  a  raiyat 

SXrci^'"""     holding   at  fixed  rates  or  an  occupancy-raiyat, 

at   the   end    of   the    Bengali   year  where  that 

'  year  prevails,  or  at  the  end  of  the  month  of  Jeyt  where  the  Fasli 

or  Amli  year  prevails,  the  landlord  may,  whether  he  has  obtained 

a  decree  for   the   recovery   of  the  arrear  or  not,  and  whether  he 

is  entitled    by  the  terms   of  any  contract  to  eject  the  tenant  for 

arrears  or  not,  institute  a  suit  to  eject  the  tenant. 

(2)  In  a  suit  for  ejectment  for  an  arrear  of  rent  a  decree 
passed  in  favour  of  the  plaintiff  shall  specify  the  amount  of 
the  arrear  and  of  the  interest  (if  any)  due  thereon,  and  the 
"decree  shall  not  be  executed  if  that  amount  and  costs  of  the 
suit  are  paid  into  Court  within  fifteen  .days  from  the  date  of 
the  decree,  or,  when  the  Court  is  closed  on  the  fifteenth  day,  on 
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the  day  upon- which  the  Court  re-opens. 

(3)    The  Court   may   for  special  reasons  extend  the  period 
of  fifteen   days  mentioned  in  this  section. 

Extended  to  Orissa,  (Not.,  Sept.   loth,  1891). 
This  section  should  be  read  with  ss.  89  and  156  of  the  Act. 
Old  Act:— See  ss.  22,  23  and  52  of  Act  VIII  of  1869  B.  C. 
Stlb-Seotion  (1)  :  Due  by  atenant^ — a  suit  for  ejectment  win  lie  under  this  section 
for  arrear  of  rent  a  bhaoli  tenure.  But  a  suit  which  is  in  reality  a  claim  for  compensation 
for  use  and  Qcc^upation  of  lands  cannot  be  described  as  a  suit  for  arrear  of  rent  under 
s.  52  of  the  Bengal  Act   VIII  of   1869.— (Kishen   Gopal  v,  Barnes,  1.  L.  R.,  2  Cal., 
374.)    The  definitions  of   '  tenant '   and   '  raiyat '   under  this  Act  are  clear,  and  *  rent ' 
means  rent  in  kind  or  money. 

At  the  O&d  of  the  year  '- — a   raiyat  cannot  be  ejected  under  this  section,  for  an 

instalment,  of  rent  which  falls  due  in  the  middle  of  the  yeas. 

Middle  of  th«  year.  r^^^  ^^y^^  ^^  ^.^^  ^^^  non-payment  accrues  only  when  an 

arrear  remains,  due  at  the  end  of  the  Bengali  year  or  at  the  end  of  the  month  of  Jeyt  of 
the  Fasli  or  Willaytee  year,  as  the  case  may  be.— (Savi  v.  Chand  Sarkar,  Marsh.» 
384 ;  Sreeram  v.  Juggemath,  i  Ind.  Jur.,  187  j  5  W.  R^ 
Act  X,  45')  A  landloril  who  sues  for  arrear  of  rent, 
for  the  whole  of  one  year  and  a  portion  of  the  next,  and  also  for  ejectment 
is  not  entitled  to  a  decree  for  the  latter.  The  right  to  ejectment  under  s. 
22  of  the  Rent  Act  (Bengal  Act  VIII  of  1869)  accrues  at  the  end  of  the  year,  and 
forfeiture  or  determination  of  the  tenancy  thereupon  takes  place,  but  if  the  landlord 
sues  for  subsequent  arrears,  he  treats  the  defendant  as  his  tenant,  and  the  right 
acquired  under  that  section  must  be  taken  to  have  been  waived.—  (Jogeshari  Chowdrain 
V.  Mahomed  Ibrahim  I.  L.  R.,  14  Cal.,  33.)  The  same  view  has  been  held  under 
the  New  Act  where  a  suit  is  brbudht  for  recovery  of  rent  before  the  expiry  of  the  year  in 
which  it  falls  due,  the  landlord  is  not  entitled  to  eject  the  tenant  under  this  section 
in  execution  of  such  a  decree: — Guru  Dass  v.  Nabo  Kishore,  I.  L.  R.,  26  Cal.  199 
And  under  no  circumstances  can  a  landlord  who  has  received  the  rent  of  a  subesquent 
year,  eject  a  raiyat  on  the  ground  that  the  rent  of  the  previous  year  is  due.— (Sheik 
Peer  Bux  t?.  Mouzah  Ally,  Marsh.,  25  ;  i  Hay,  89.)  "The  receipt  of  rent,  "  observed 
the  Chief  Justice  in  this  case,  "  had  the  same  effect  as  if  the  plaintiff  had  at  the 
commencement  of  1268  created  a  new  tenancy.  If  he  had  done  so,  it  b  clear  the 
defendant  could  not  be  ejected  for  non-payment  of  rent  for  1267.  So,  if  the  plaintiff 
had  obtained  judgment  in  this  suit  to  oust  the  defendant  for  non-payment  of  rent 
for  1267,  and  had  afterwards,  instead  of  executing  the  judgment  allowed  the 
defendant  to  continue  in  possession,  and  pay  rent  for  1268,  it  would  have  been  a  bv 
to  his  afterwards  executing  the  judgment.  "  Receipt  of  rent  subsequent  to  a  decree  for 
ejectment  under  this  section  fr«m  a  tenant  against  whom  the  decree  was  passed  renders 
the  execution  of  the  decree  impossible. — Nubo  Kishen  v.  Hurish  Chunder,  7  W.  R.,  ^42. 
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As  to  forfeiture  for  non-payment  of  r^^jt,  sec  ss.  43,  25  and  10/  anU.  Receipt 
of  rent  is  not  per  se  a  waiver  of  every  previous  forfeiture ;  it  is  only  evidence  of  a 
waiver.— (Chundefnath  v.  Sisdir  Khan  18  W.  R.,  218.)  Subsequent  receipt  of  rent 
was  waiver  of  the  right  of  re-entry  stipulated  from  the  Contract*— (Kali  Kripsha  v. 
Fazal  Ali,  I.  L.  R.,9Cal.,  843.) 

Subsisting  landlord  and  assignment  of  rent:— when  a  landlord  parts  with 

his  interest  after  obtaining  a  decree  for  /ejectment,  the  decree  cannot  be  put  into 
execution  by  his  transferee.— -Hem  Chandra  v,  Monmohini  3  C.  W.  N.,  604, 
When  arrears  of  rentf  have  been  assigned  to  a  third  party  they  are  no  more  than 
civil  debts,  the  assignor  is  no  longer  the  landlord,  and  the  tenant  cannot  be  ejected 
under  this  section  for  non-payment.— Chattrapat  Sing  v.  Haji  Mirza,  Appeal  from 
original  decree  No.  362  of  1895,  15th  February,  1898.  When  a  rent  decree 
is  obtained  by  a  landlord  and  afterwards  assigned  to  a  third  party*  the 
assignee  cannot  execute  the  decree  unless  the  landlord's  interest  has  been 
vested  in  him  [section  148,  clause  (A),  ^w^].— Dinanath  v.  Golap  Mohini, 
C.  W.  N.,  183. 

Who  are  protected  under  this  section : — As  to  forfeiture  for  non-payment 
of  rent,  see  ss.  43,  25  and  10,  ante.  Only  permanent  tenure-holders,  fixed  raiyats  and 
occupancy-raiyats  are  protected  under  this  section.  The  penal  provisions  applies  to 
all  other  tenants,  raiyat  or  under- raiyats^  tenure-holders,  or  farmers.  It  has,  however, 
been  held  that  s.  52  of  Bengal  Rent  Act  was  applicable  both  to  cases  where  the  right 
to  cand^  a  lease  arises  under  the  provisions  of  the  Act  and  to  cases  where  the  right 
arises  under  a  agreement  between  the  parties.  But  the  object  of  the  section  being  to 
prevent  a  forfeiture  if  the  rent  be  paid  within  the  time  specified  by  the  section,  the 
Court  will  grant  relief  against  a  forfeiture  where  the  rent  is  so  paid. — Dulichand  v. 
Kajkissore,  I.  L.  R.,  9  Cal.,  88 ;  11  C.  L.  R.,  389.  The  same  principle  was  applied 
on  the  equitable  ground  to  a  mokurari  lease  where  the  covenant  was  that  default  of 
payment  of  rent  will  cause  forfeiture — Mahomed  Ameer  t?.  Peryag,  I.  L.  R.,  7  Cal., 
566;  Duli  Chand  v,  Meher  Chand,  12  P.  L.  R.,  439;  Mothura  Mohun  v.  Ram  Lai, 
4  C.  L.  R.,  469 ;  compare  also  Brojendra  Kumar  v,  Bungo  Chunder,  12  C.  L.  R.^ 
389 ;  Golabalee  ».  Kootoobollah  I.   L.  R„  4  Cal.,  527  ;  compare  19  W.  R.,  349 ;  22  W. 

R.,  376)  But  as  the  Act  is  intended    only   for   agricultural    lands  and  for  the  protec- 
tion of  peasanats,  suit  for  ejectment  from  land  assigned  for 

Does  this  section  apply       l    mj.  .  ,  .       ^       mi  ^  -ui 

to  tenant  of  houses,  homes-      buildmg  purposes  brought  upon  a  contract  will   not  possibly 
tead  lands  op  manufactc      jj^  ^^^^^  ^^^^  section.— (Ramnarain  v,  Nobin  Chunder    18 

W.  R.,  205;  see  also  in  the  matter  of  Brohmomayi  Bewa, 
9  B.  L.  R.,  note,  109 ;  14  W.  R.,  10.)  The  word  used  in  the  section  is  *  tenant,  '  and 
the  definition  of  •  tenant '  does  not  exclude  tenants  of  homestead  land  or  of  land  used 
for  manufactories.  The  word  '  land '  is  not  defined  in  this  Act.  Taking  its  definition  from 
Aft  V  of  1867,  B.  C,  or  Act  X  of  1871,  B.  C,  or  Act  IX  of  1880,  it  appears  that  this 
section  will  apply  to  tenants  of  houses,  buildings,  and  other  tenements,  even  if  there  be 
no  contract  prescribing  forfeiturs.  for  non-^yment  of  rent.    The  effect  of  such   a 
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proposition  might  be  that  if  you  take  a  Ijouse  for  six  months  and  default  to  pay  rent, 
the  whole  agreement  may  be  rendered  void  by  a  suit  of  ejettment.  But  the  definition  of 
the  word  *  tenant,  '  read  with  s.  4,  will  show  that  a  tenant  is  either  tenure-holder, 
or  raiyat,  or  under^raiyat.  A  tenure-hclder  is  a  rent  receiver,  and  the  latter  two  are 
agriculturists.  Therefore  the  tenant  of  a  house  would  fall  under  neither  of  these  classes. 
See  the  Collector  of  Monghyr  v.  Hakim  Madar  Buksh,  25  W.  R.,  136. 

ObtWlod  St  doCTOO  or  not- — The  landlord  may  either  claim  arrears  of  rent  and 
ejectment  in  the  same  suit  or  if  he  has  got  a  decree  for  arrears  oi  rent,  when  he  did 
not  claim  ejectment,  may  sue  only  for  ejectment  and  pTit  intthe  decree  for  arrears  of 
rent,  if  unsatisfied,  as  evidence. — (Sheikh  Mahamad  Hossein  v,  Boodhan  Sing, 
7  W.  R.,  374;  Sheikh  Abdul  Rahman  r.  Digambari  Dasi,  18  W.  R.,  477.) 

Entitled  by  contract  or  not* — The  liabilities  to  ejectment  under  this  sub- 
section are  independent  of  any  contract  between  the  parties,  and  are  an  incident  of 
all  tenancies. 

Sub-section  (2) :  The  decree  what  to  contain?— it  is  absolutely    necessary 

that  the  decree  shall  specify  the  amount  of  arrears,  and  if  it  fails  to  do  so,  it  ought  to 
be  set  aside — Shah  AH  Hossain  v.  Nundu  Khan,  2  All.,  62.  This  seems  to  follow 
from  the  wording  of  the  Sub-section,  but  it  has  been  held  that  a  decree  for  ejectment 
passed  upder  section  66,  sub-section  (2),  need  not  incorporate  the  terms  as  to  the 
ejectment  being  avoided  by  payment  within  fifteen  days  from  the  date  of  the  decree. 
These  terms  are  rather  in  the  nature  of  a  direction  to  the  Court  of  execution.  — 
Bodhnarain  *.  Mohummed  Moosa,   I.    \..  R.,  26   Cal.,  639;  3  C.  W.  N.,  628.* 

Paid  into  Court  • — '^^  letter  of  the  law  does  not  assert  that  the  arrears  be  in 
saving  a  forfeiture  and  not  by  his  transferee  or  by  any  other  party  interested  paid  in 
by  the  tenant  of  the  tenure.  A  third  party  may  also  pay  the  amount,— (Saroda  Prosad 
V.  Nobin  Chunder,  Marsh.,  417;  2  Hay,  527  ;  or  an  under-tenant — Indur  Prosad  v, 
Campbell,  1.  L.  R.,  7  Cal.;  see  s,  172,  post,)  But  in  a  suit 
aymcn     yy    pa  ^^^  ejectment   under  s.  52  Act   X  of  1859,   against  i4  on   the 

ground  of  non-payment  of  rent,  B  has  no  right  to  intervene  and  be  made  a  defendant 
on  the  allegation  that  he  is  really  tenant  of  the  land  in  question. — (2  Hay,  452 ; 
Marsh.,  374;  6  W.  R., 'Act  X,  51.)  Payment  into  Court  by  a  judgment- debtor 
within  fifteen  days  from  the  date  of  decree  of  rent,  interest,  and  costs,  with  a  protest 
as  to  the  sum  improperly  charged  against  him  as  interest,  is  a  sufficient  payment 
within  the  meaning  of  this  section  to  save  him  from  liability  to  be  ejected  from  his 
tenure.  There  is  no  analogy  between  deposits  made  to  prevent  the  sale  of  mortgaged 
property  and  payments  made  under  the  provision  of  this  section. — (Srishtidhur  v. 
Doorga  Narain,  17  W.  R.,  462.)  Where  in  a  suit  for  rent  of  the  current  year  and 
for  ejectment,  supported  by  a  previous  unsatisfied  decree,  a  decree  was  passed  for 
the  rent  of  the  current  year  without  including  the  amount- claimed  under  the 
previous  unsatisfied  decree,  if  was  held,  that  the  defendant,  having  paid  the  amount 
What  is  sufficient  ^^  ^^^    arrears    specified    in  the  decree  had    saved  himself 

payment.  from  'ejectment^— (Savi  r.,Mohcsh  Chunder,    Sp.  W.  R.,  Act 
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X,  29.)  When  the  money  is  brought  into  Court  on  the  fifteenth  day  or  the  nex^ 
opening  day,  but  it  is  not  received  by  the  Court,  because  according  to  some 
departmental  rules  the  money  is  to  be  paid  into  the  Treasury  and  the  tenant  uses 
diligence  to  comply  with  such  rules  and  pays  the  money  into  the  Treasury  on  a 
subsequent  date,  he  makes  a  sufficient  compliance  with  the  decree. — (Gujadhur 
Pauree  v.  Naik    Pauree,    I.  L.  R.,  8  Cal.,  528.) 

Fifteen  dasrS  from  the  date  of  decree  :— Under  this  section  a  decree  for 
ejectment  must  be  conditional  on  the  defendant  not  paying  the  decreed  rent  within 
15  days — (Landa  v.  Binod^l,  6  W.  R.,  Act  X,  37  ;  Kadir  Gazee  v.  Mohadevi  Dasi, 
Id,,  48  ;  Buksh  Ali  v,  Ramtanu  Gui,  Id,,  64).  In  the  matter  of  Sheik  Gazee  v. 
Baharoollah,  13  W.  R.,  240),  it  was  held  that  where  the  plaintiff  sued  for  arrears 
of  rent  praying  that  if  they  were  not  paid,  the  defendant  should  be  ejected,  and  the. 
Deputy  Collector  gave  him  a  decree  setting  forth  that  the  prayer  was  for  a  proceeding 
under  section  78,  Act  X of  1859,  and  ordering  that  there  should  be  such  a  proceeding* 
to  execute,  the  order  was  an  order  for  ejectment.  Wher^  a  decree  is  appealed 
Time  of  grace  from  against,  the  time  of  grace  shall  commence  from  the  date 
what  period  to  run  ?  ^f  ^j^g  decree  of  the  Appellate  Court.  For,  in  order  to 
save  a  holding,  the  defendant  must  not  only  deposit 'the  costs  of  the  first  Court, 
but  also  those  of  the  Appellate  Court — (Nobo  Krishto  r.  Ramessur,  2  Wy man's 
Reports,  75  ;  18  W.  R.,  412,  note;  Sheik  Abdool  Rahman  v.  Digumbari  Dasi,  18 
W.  R.,477  4  Rao  Baneeram  Nadian  of  Rao  Madhubram  (minor)  v.  Ram  Nath 
Shaha,  10  B.  L.  R.,  Ap.  2).  If  the  decree  is  altered  or  amended  on  review  or 
appeal,*  the  fifteen  days*  grace  dates  from  the  final  decree  in  the  case — (Radha 
Mohun  t'.  Buksh<;e  Begum,  Marsh.,  471  /  18  L.  R.,  477;  Noorali  v.  Konli  Mian, 
I.  L.  R.,  13  Cal.,  13;  Ramnarain  v.  Raghu  Nath,  I.  L.  R.,  22  Cal.,  467.  Where, 
however,  only  an  ineffectual  attempt  had  been  made  by  the  Court  of  first  instance 
to  modify  a  decree  in  review,  which  was  pronounced  illegal,  it  was  held  that  the 
fifteen  days  were  to  be  reckoned  from  the  only  decree  in  the  case,  f .  ^.,  the  original 
decree  of  the  Munsif .  —  Poresh  Nath  v,  Krishna,  23  W.  R.,  50;  and  the  day  on 
which  the  decree  was  passed  should  be  excluded  from  computation — (Shoopalal  Sing 
V.  Nubi  Ashruf  Khan,  3  All.,  342).  Where,  however,  the  decree  was  not  modified  in 
review,  it  was  held  that  the  time  should  run  from  the  original  decree — (Paresh  Nath 
V.  Kristo  Lai,  23  W.  R.,  50).  When  a  tenant  has  been  sued  for  arrears  of  rent  and 
a  decree -obtained  against  him  under  Bengal  Act  VIII  of  1869,  section  52,  which 
provides  for  the  stay  of  execution  if  the  amount  of  arrears  together  with  interest  and 
cost   of  suit   be   paid   into  Court  within  fifteen  days  from  the 

Closed  holiday.  ^  •  .         ,         ,  .     r  . 

date  of  the  decree,  and  the  Court  is  closed  on  or  before  the 
first  day  of  the  period  so  limited,  the  tenant  is  at  liberty  to  pay  into  Court  the  arrears, 
interest  and  costs  on  the  first  day  that  the  Court  re-opens  ;  and  if  he  does  so^  execution 
must  be  stayed— (Hossein  Ali  v.  Donzelle,  I.  L.  R.,  5  ^al.,  906.) 

'Sub-section  (3):    Power  to  extend  the  time  of  grace --a  court  has  power  to 

extend  the  period  of  grace  and  to  stay  the  execution  of  a  decree  for  a  longer  period 
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than  fifteen  days,  but  not  to  shorten  the  period.  This  discretionary  power  is  also  vested 
in  the  Appellate  Court— (Nobokisto  Mukerji  v.  Ramessur  Gupta,  i8  W.  R.,  412  (note)  : 
2  Wyman  Act  X,  75  ;  Rao  Beniram  v,  Digumbari  Dasi,  18  W.  R.,  477).  Under  the 
old  law  it  was  held  that  Court  itay  extend  the  time  only  at  the  time  of  passing  the 
decree,  but  not  in  course  of  execution.  The  section  evidently  contemplated  the  proce- 
dure before  the  decree.  So  it  was  held  that  the  Court,  whose  duty  it  b  to  execute 
a  decree,  is  bound  to  execute  it  in  the  shape  in  which  the  decree  comes  before  it,  and 
has  no  authority  to  permanently  stay  the  execution  of  any  portion  thereof,  e,  ^.,  where 
a  decree  is  for  money  and  for  ejectment  in  the  event  of  non-payment  within  fifteen 
days,  the  Court  executing  is  not  competent  to  extend  the  period  for  payment  in  order 
to  save  the  judgment-debtor  from  the  alternative  consequence — (Sankur  Singh  v, 
Huree  Mohan,  22  W.  R.,  460;  Gokhlanund  v,  Laljee  Sahoo,  21  W.  R.,  11  ;  Puresh 
Nath  V.  Kristolal,  23  W.  R.,  50).     But  under  the  present    law   it  has  been  held   by 

Prinsep  and  Banerjee,  J  J.  (Rampini,  J.  contra)  that  the 
^^Code^^^u^^*  extension  of  time  authorised  by  sub -sec.  3  can  be  granted 

by  the  Court  after  decree: — Babu  Bodh  Narain  v.  Mahomed 
Moosa,  3  C.  W.  N.,  628  :  I.  L.  R.,  26  Cal.,  639.  (per  Prinsep,  J.),  such  powers  may 
be  exercised  under  s.  244,  C.  P.  C,  and  the  exercise  of  such  power  does  not  modify 
the  decree  itself  :  Ibt'd. 

Appeals  from  such  decrees : — Under  the  old  law  there  have  been  conflicting 
decisions    on    this    point.     In    Parbutichurun    Sen   v,  Shaik 
Appcait.  Mondari,  I.  L.  R.,  5  Cal.,  594,  5  C.  L.  R.,  513.  it  has  been 

held  that  an  appeal  does  not  lie  to  the  High  Court*  from  a  decision  of  the 
District  Judge,  staying  execution  in  a  suit  for  arrears  of  rent  and  for  ejectment 
where  the  value  of  the  amount  decreed  is  less  than  Rs.  100.  Nor  can  an 
application,  made  to  eject  the  tenant  on  his  default  to  pay  into  Court  the  money  due 
under  the  decree  within  the  time  fixed  by  section  52  of  Bengal  Act  VI H  of  1869, 
confer  such  right  of  appeal.  In  suits  instituted  under  Bengal  Act  1  of  1879,  for 
arrears  of  rent  and  ejectment  on  account  of  the  non-payment  of  arrears  of  rent,  a 
second  appeal  lies  to  the  High  Cburt,  this  class  of  cases  not  being  within  the  provision 
of  section  137  of  the  same  Act — (Ramjan  Khan  v,  Raman  Chamar,  I.  L.  R.,  10  Cal., 
89).  The  decision  of  Parbutichumn  Sen  v.  Shaik  Mondari,  has  been  overruled  in 
the  Full  Bench  decision  of  Tulsi  Panday  v.  Lala  I3achala1,  12  W.  R.,  223.  The 
judgment  of  the  Full  Bench  was  as  follows  :  "  Prima  facie  in  a  suit  of  this  kind  the 
appellant  is  entitled  to  a  second  appeal.  The  question  is  whether  that  right  is  taken 
away  by  section  102  of  Act  VIII  (B.C.)  of  1869?  That  section  only  applies  where 
the  amount  sued  for,  or  the  value  of  the  property  claimed,  does  not  exceed  Bs.  100  ; 
and  unless  that  fact  does  appear  either  from  the  finding  of  the  lower  Court,  or  else- 
where upon  the  proceedings,  it  seems  to  us  that  we  have  no  right,  (nwre  specially  as 
we  are  only  empowered  here  to  deal  with  points  of  law),  to  draw  any  inference  to  that 
effect.  We  are  therefore,  of  opinion,  that  this  Court  has  jurisdiction  to  entertain  the 
appeal." 
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67     An   arrear  of   rent   shall   bear  simple  interest  at  the 

Interest  on  arrears.      ^^^^.  ^^  .^welve  per  centum  per  annum  from  the 

expiration   of   that    quarter  of  the  agricultural 

year  in  which  the  instalment  falls  due  to  the  institution  of  the  suit. 

This  section  should  be  read  with  ss.  68,  178  (3)  (h)  ands.  17 g  post. 

Shall  bear  interest:— The  original  section  (21  of  Act  VIII  of  1869  B.  C.)  said  ; 

Change  of  law.  "  Uqless  otherwise    provided  by    written  agreement    (instaU 

ment  of  rent)  shall  be  liable  to  interest  at  twelve  per  centum 

per  annum.  "  The  old  law  has  been  expressly  overruled  by  the  present  section  which 

ought  to  be  read  wi|h  cl.   (h)    of  sub-section  (3)  of  s.  178.  So  that  under  the  present . 

law  nofcontract   for  a  higher  or  lower  interest  than  twelve  per 

agaVn.t*iSfrrsryiiid.  c^nt.   will    be  Valid,   and  it   is   no  longer  in  the  discretion  of 

the  Courts  to  adjudge  a  lower  interest  than  twelve  per  cent.,  for 

the  section  says  shall  hear  simple  interest.  No  compound  interest  is  recoverable.  The 

following  decisions  under  the  old  law  which  laid  down  that 

No  discretionary  power       the  Court  has  a  discretionary* power  of  awardincr  interest  or 

in  Courts   to    reduce  the  «        •  .   i  ,  , 

Interest.  not  and   which  were  based  upon  the  words  liable  to  interest 

are  therefore  to  be  considered  as  overruled.— (Beckith  v. 
Kristojeebun,  Marsh.,  278  ;  Kasinath  r.  Mynuddin,  i  W.  R.,  154;  Rajah  Satyanand 
tr.  Zahir,  6  B.  L.  B.,  App.,  1 19  ;  Maharajah  Dehraj  Mahtab  Chand  v,  Sreemati  Dev 
Kumari  7  B.  L.  R.,  App.,  26 ;  Radhika  Prosunno  v,  Urjoon.,  20  W.  R.,  128 ; 
Maharani  Indar  Jeet  v.  Khajeh  Abdul  Hossein,  2  Board's  Rep.,  210 ;  Musst.  Bibi 
Faseehun  v.  Musst.  Ashrufunissa  alias  Awanee.)  Under  the  terms  of  this  section 
interest  at  the  rate  of  12  p.  c,  p.  a.,  must  be  decreed.  The  Courts  have  no  discretion 
in  the  matter.  Only  if  dan:ages  are  awarded  under  sec.  68,  should  interest  not  be 
decreed.  Under  the  former  law  it  has  been  held  that  when  a  decree  for  rent  at  an 
enhanced  rate  is  obtained,  interest  runs  on  the  arrears  at  this  rate  from  the  date  on 
which  they  became  due  (Ahsanullah  v,  Aftabudin  Mahomed  3  C.  L.  R..  382. 
Even  when  a  landlord  has  no  village-office  and  has  not  under  sec.  54  (2)  appointed 
a  convenient  place  for  payment,  arrears  of  rent  will  carry 
^*iuSe**15Si' "°  interest— (Fakir  Lai   Goswami  v.  W.  C.    Bonnerjee,    4  C. 

W.   N.,  324).     Where  a  kabuliyat  stipulates  for  the  payment 
of  interest  upon  all  sums  not  paid  on  a  fixed  date  but  the  landlord  accepts  sums  due 
.  on  account  of  principal  on  successive  dates,  from  time  to  time 

for  a  series  of  ten  years,  Miithout  making  any  demand  for 
interest,  and  without  applying  any  of  the  sums  paid  to  the  discharge  of  an  interest* 
the  Court  is  not  in  error  in  holding  that  the  landlord  has  waived  his  claim  to  interest — 
Dindoyal  v,  Prankishen,  2  Hay,  423 ;  Marsh.,  394.  This  case,  however,  has  been 
distinguished  in  the  case  of  Johorilal  1).  Bulluvlal,  4  C.  L.  R.,  349;  I.  L..  R.  5  Cal., 
102,  which  has  laid  down  that  the  n^re  non -enforcement  by  a  landlord  even  for  a 
series  of  years  of  his  right  to  interest  upon  arrears  of  rent  does  not  amount  to  a  waiver 
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of  such  right— (Johari  Lall  v.  Bulluv  Lai  I.  L.  R.,  5  Cal.,  102  ;  4  C.  L.  B.,  349  = 
Rati  Kant  Basu  v.  Gangadhar  Biswas,  W.  R.,  F.  B.,  13  ;  Shyaina  Charan  Mandal 
Htras  Mulla,  L  L.  R.,  26  Cal.,  160).    This  seems  now  to  be  the  law. 

How  interest  is  to  be  Caloolated: — All  arrears  of  agricultural  rents  payable 
quarterly  have  interest  calculated  quarterly,  running  for  the  expiration  of  the  ^  quarter 
in  which  the  instalment  of  rent  fell  due.  But  where  rent  is  payable  monthly  it  has 
been  held  that  interest  should  be  calculated  monthly  and  that  the  provision  in  section 
67  of  the  Act  only  applies  to  cases  when  the  rent  is  payable  quarteriy. — ^Hemantakumari 
V,  Jagadindranath  I.  L.  R.,  22  Cal.  214,  221.  Their  Lordships  the  Privy  Council 
Judges  observed  in  this  case.—**  It  appears  there  are  some  arrears  which  have  become 
due  since  the  Benal  Tenancy  Act,  1885.  The  Subordinate  Court  held  that  interest 
was  to  be  calculated  monthly  on  the  arrears  ;  but  the  High  Court  held  that  under  the 
provisions  of  that  Act  as  regards  arrears  which  became  due  after  Act  came  into  force, 
the  interest  should  be  calculated  quarterly.  It  appears  to  their  Lordships  that  the  High 
Court  were  wrong,  and  that  the  provision  in  section  67  of  the  Act  on  which  they  relied, 
only  applies  to  cases  when  the  rent  is  payable  quarteriy.  Here  it  is  not  disputed  that 
the  rent  is  payable  monthly,*  and  on  rent  in  arrear  it  appears  to  their  Lordships  that 
interest  ought  to  be  calculated  monthly.  " 

A  contract  to  pay  a  higher  rateofinterist:— Section  178,  sub-section  {3), 

clause  (A),  post,  declares  that  nothing  in  any  contract  made  between  a  landlord 
and  a  tenant  after  the  passing  of  this  Act  (Act  VIII  of  1885)  shall  affect  the 
provisions  of  section  67  relating  to  interest  payable  on  arrears  of  rent.  Neither 
landlord  nor  tenant  can,  after  the  passing  of  the  Act,  in  March  1885,  contract 
himself  out  of  the  provisions  of  section  67.  But  when  a  tenant  holds  over,  after 
the  expiration  of  his  lease,  he  does  so  on  the  terms  of  the  lease,  on  the  same  rent 
and  on  the  same  stipulation  as  are  mentioned  in  the  lease  until  the  parties  come  to  a 
fresh  settlement.    There  is  no  general  rule  of  law  to  the  effect 

Interest    pasrable   by  a         - '        ^,        ,  -  .      ,         ,  ... 

tenant  holding  over.  that  the  lease  of  an  agncultural  tenant  m  this  country  who 
holds  over,  must  be  taken  as  renewed  from  year  to  year,  and 
if  any  contract  is  to  be  implied,  it  should  be  taken  to  have  been  entered  into  so 
soon  as  the  term  of  the  lease  expired  rather  than  at  the  b^inning  of  each  year  ;  so 
where  the  term  of  the  kabuliyat  expired  some  years  before  the  Bengal  Tenancy 
Act  came  into  operation,  held  in  a  suit  for  rent  subsequent  to  the  passing  of  the  Act 
that  the  tenant  who  was  holding  over  was  liable  to  pay  interest  at  the 
kabuliyat  rate  although  the  same  was  in  excess  of  the  rate  as  is  allowed 
by  s.  67 : — Kishore  Lai  v,  T\^  Administrator-General  of  Bengal,  2  C.  W.  N., 
303.  This  ruling  was,  however,  not  followd  in  Ali  Mamud  Paramanik  v. 
Bhagabati  Debia,  2  0.  W.  N.,  525,  and  the  tenant  who  held  over,  and  whose  lease 
had  expired  after  the  passing  of  the  Act,  was  found  liable  to  pay  interest  on  arrears 
only  at  12  p.  c,  p.  a.,  and  also  in  Administrator  Gemeral  of  Bengal  v,  Asraf  Ali,  I.  L.  R., 
28  Cal.,  227,  in  which  the  lease  of  the  tenant  who  held  over  had  expired  before 
the  passing  of  the  Act. 
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Porohaser  liable   to  pa7  interest  tinder  s.  67:— a  tenant  had  executed  a 

kabuliyat  agreeing  to  pay  interest  at  a  higher  rate  than  12  per  cent,  the  term 
of  the  kabuliyat  expired  in  1884,  before  the  passing  of  the  Tenancy  Act,  and  the 
tenant  continued  to  occupy  the  land ;  in  a  decree  for  arrear  of  rent  his  holding  was 
put  up  to  sale ;  the  purchaser  at  this  sale  was  subsequently  sued  for  arrears  of  rent 
and  it  was  held  that  he  was  liable  only  for  interest  at  the  rate  specified  in  s.  67  : — Alim 
V.  Satis  Ohunder  I.L.R.,  24  Cal.,  27  followed  in  AH  Mahmut  v,  Bagabati,  2  C.  W.  N.,  525. 
A  stipulation  for  the  payment  of  interest  upon  arrears  of  rent  is  an  ordinary  incident  of 
a  tenancy  in  this  country  unless  there  is  something  unusual  in  the  stipulation  and  as 
a  rule  it  would  attach  to  the  tenancy,  not  only  so  long  as  it  remains  in  the  possession  of 
the  tenant  who  enters  into  the  stipulation,  but  would  continue  to  attach  to  it  not- 
withstanding a  sale  for  arrears  of  rent,  but,  though  this  be  so,  a  stipulation  for  the 
payment  of  interest  on  an  unusual  and  an  exorbitant  rate  would  not  be  an  ordinary 
incident  of  .a  tenancy  and  would  not  continue  to  be  attached  to  the  tenancy'  after  a 
sale  for  arrears  of  rent ; — Kalinath  v,  Troilucko,  jC.  W.  N.,  194  :  T.  L.  R.,  26  Cal.  215 
In  more  recent  case  it  has  been  held  that  a  stipulation  for  payment  of  interest  upon 
arrears  of  rent  is  an  ordinary  incident  of  a  tenancy  in  this  country,  unless  there  is 
something  unusual  in  the  stipulation,  and  that,  as  a  rule,  such  a  stipulation  attaches 
to  the  tenancy,  with  the  result  that  a  purchaser  of  the  tenancy  would  be  bound  by 
the  stipulation— Raj  Narain  Mitra  v.  Panna  Chand  (1902),  7  C.  W.  N.,  203. 
Where  in  a  kabuliyat  for  a  time  uncertain  stipulates  for  the  payment  of  interest  from 
year  to  year,  and  that  in  case  there  be  any  default  in  the  payment  of  any  instalment,  the 
tenant  wiy  pay  interest  for  the  over-due  instalment  at  a  certain  rate,  it  was  held  that 
it  was  a  contract  entered  into  once  for  all,  and  would  continue  in  force  so  long  as 
the  tenancy  was  not  determined.  But  where  the  stipulation  was  for  the  payment  of 
interest  at  the  exorbitant  rate  of  Rs.  225  per  cent,  per  annum  and  the  landlord  was 
entered  into  between  the  landlord  and  a  cultivating  raiyat,  held  that  the  stipulation 
was  not  such  an  incident  of  tenancy  as  would  continue  to  be  attached  to  it  notwithstand- 
ing the  sale  of  the  holding  for  arrears  of  rent : — Kalinath  v.  Troilucko,  3  C.  W:  N.  194. 
Liability  of  auction-purchaser  to  pay  interest  at  the  rate  stipulated  in  the  kabuliyat  of 
his  predecessor.  Held  the  lease  being  a  subsisting  one  he  bought  subject  to  the  lease. 
Lai  Gopal  Dutt  Chowdhry  and  others  v.  Manmatha  lal  Dutt  Chowdhry  9  0.  W.  N., 
17s  I.  L.  R.  32  Cal.  258.  (F.  B.) 

Bard  and  nnconscionable  bargain : — where  the  rate  of  interest  was  Rs*.  215 

per  cent,  per  annum  and  the  agreement  was  entered  into  by  a  landlord  with  a  cultiva- 
ting tenant,  held '  that  the  case  was  one  in  which  the  rule  of  law  relating  to  hard  and 
unconscionable  bargains  enunciated  by  their  Lordships  of  the  Privy  Council  in  Kamini 
Sundari  v.  Kali  Prosunno,  I,  L.  R.,  12  Cal.,  2^  should  be  applied. — Kalinath  v^ 
Troilucko,  3  C.  W.  N.,  194 ;  I,  L.  R..  26  Cal.,  315. 

This  section  controlled  by  S.  179  pos/ :— This  section  and  the  provisions  of  s. 
178,  sub-section  (3),  clause  (h)  are  controlled  by  section  179  ;  accordingly  a  permanent 
lease  granted  by  a  permanent  tenure-holder  is  not  affected  by  the  restriction  contained 
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in  that  clause.  Consequently  the  proprietor  or  a  holder  of  a  permanent  tenure  in  a 
permanently-settled  area  may  make  any  condition  as  to  interest  in  such  a  case.— 
AtuHa  Ghunin  v,  Tulsi  Das,  2  0.  W.  N.,  543  ;  Matangini  Debi  v,  Mukrura  Bibi,  5 
C!.  W.  N.,  438  ;  F.  B.,  overruling  Basantakumarv.  Promothonath,  I.  L.  R.,  26  Cal.,  130 ; 
3  C.  W.  N.,  36.  Where  in  a  previous  suit  for  rent  the  Court  erroneously  heW  that  interest 
exceeding  t2  p.  c,  perannum  was  not  recoverable  from  a  permanent  tenure-holder  in  a  per- 
manently settled  area,  although  the  kabuliyat  stipulated  for  the  payment  of  such 
interest :  held  that  in  a  subsequent  suit  for  rent  the  erroneous  decision  in  the  former 
suit  would  not  operate  as  res^judicata  :— Alimunnissa  Chowdhran  v.  Shyma  Charun 
Roy  9  C.W.  N.,  466. 

I&torOSt  on  OnhailOed  ront  * — A  tenant  is  not  liable  for  interest  for  enhanced 
rent  unless  it  is  determined :— Raj  Mohun  r.  Anund  Chunder,  10  W.  R.,  166,  see 
also  Golam  Ali  v,  Babu  Gopal  Lall,  i  W.  R.,*.  56 ;  Sumeera  v.  Babu  Gopal  Lall, 
I  W.  R.,  58,  but  see  Khajah  Ahsanullah  v.  Aftabuddin,  3  C.  L.  R.,  382,  and 
Dayamayee  v,  Bhola  Nath,  6  W.  R.,  Act  X,  p.  77. 

DamagO  bars  i&tOrOSt : — When  damages  are  awarded,  no  interest  can  be 
allowed ;  see  the  proviso  of  the  next  section.  When  therefore  the  Courts  would 
like  to  reduce  the  rate  of  interest  or  to  enhance  it,  they  may  allow  damage  instead 
of  interest,  and  as  to  the  amount  of  the  damage  it  is  in  the  discretion  of  the  Court  to 
vary  it  within  the  limit  of  twenty-five  per  cent.  Interest  can  under  no  circumstances 
be  awarded  where  the  plaintiff  has  obtained  damages  under  s.  68  ;  for  such  damages  are 
given  in  lieu  of  interest  and  can  only  be  decreed  in  addition  to  rents  and  costs. —  (Nobo 
Kanta  v.  Raja  Barada  Kanta,  i  W.  R.,  100.)  • 

In  a  suit  for  rent  due  on  a  mokurari  tenure  held  by  the  defendant  the  defence 
was  that  he  was  entitled  to  set  off  against  the  plaintiff's  claim  certain  sum  due  to  him 
on  a  decree  passed  by  the  Privy  Council  between  the  same  parties,  held  that  having 
regard  to  the  pendency  of  the  above  decree  against  the  plaintiff  and  the  fact  that 
during  the  years  in  suit  defendant  had  paid  considerable  sums  of  money  to  the 
plaintiff  as  rent,  that  the  plaintiff  was  entitled  only  to  the  ordinary  rate  of  interest 
at  12  p.  c,  per  annum  from  the  end  of  each  quarter  in  which  the  instalment  fdl 
due  and  not  to  damages. — Bharath  Prosad  Sahi  v.  Rameswar  Koer.  8    C.  W.  N.,  1 18. 

Interest  payable  inspite  of  tender,  if  no  deposit  made :— Where  rent  was  ten- 
dered to  the  plaintiff's  4m-mukhtear,  but  the  plaintiff  refused  to  accept  it,  it  was  held  that 
the  defendant  was  liable  to  pay  interest  on  arrears  in  spite  of  such  tender,  because  he 
omitted  to  take  advantage  of  the  procedure  provided  by  section  61  for  the  deposit  of 
rent  in  Court. — Ransgit  Singha  z>.  Bhagabutty  Charan   Roy  {1900),  7  C.  W.  N.,  720. 

68.  (i)  If,  in  any  suit  brought  for  the  recovery  of 
Power  to  award  da-  ^^"^'  it^ppears  to  the  Court  that  the  defendant 
mages  on  rent  with-  has,  without  reasonable  or  probable  cause, 
iwfS'se'or'trde:  neglected  Of  refund  to  pay  the  amount  of 
fendant  improperly  rent  due  by  him,  the  Court  may  award  to  the 
sued  for  rent.  plaintiff,   in  addition   to  the  amount  decreed 


Digitized  by  LjOOQ IC 


SEC. 


68.J  StNGAL  TENANCY  AC?.  285 


for  rent  and   costs,    such   damages,   not   exceeding  twenty-five 
per  centum  on  the  amount  of  rent  decreed,  as  it  thinks  fit : 

Provided  that  interest  shall  not  be  decreed  when  damages 
are  awarded  under  this  section. 

(2)  If,  in  any  suit  brought  for  the  recovery  of  arrears 
of  rent,  it  appears  to  the  Court  that  the  plaintiff  has  instituted 
the  suit  without  reasonable  or  probable  cause,  the  Court  may 
award  to  the  defendant,  by  way  of  damages,  such  sum,  not 
exceeding  twenty-five  per  centum  on  the  whole  amount  claimed 
by  the  plaintiff,    as   it  thinks  fit. 

Old   Act  J — See  sections  44  and  45  of  Bengal   Act  VIII    of   1869. 

Without  reasonable  or  probable  Oanse  :— The  damages  are  awardaWe  under 
this  section  only  when  the  Court  specially  finds  that  the  defendant  has  without 
reasonable  or  probable  cause  neglected  or  refused  to  pay  the  amount  due  by  him. 
It  has  been  held  that  the  mere  pendency  of  an  enhancement  suit  cannot  of  itself 
be  an  excuse  for  withholding  from  paying  what  is  admittedly  due,  vtB,,  the  old  rent. 
The  damages  under  this  section  are  awardable  in  addition  only  to  rent  and  costs, 
and  are  to  be  regarded  as  in  substitution  for,  and  not  in  addition  to,  the  interest 
awardable  under  s.  21  of  this  Act. — (Nobo  Kant  Dey  v.  Raja  Boroda  Kant, 
I  W.  R.,  100.) 

A  nwn  is  not  liable  to  damages,  merely  because  he  may  from  poverty,  illness 
or  some  other  unavoidable  cause,  have  failed  to  pay  his  rent.— (Huro  Mohan  v. 
Umesh   (  hunder,    i  R.  J.,  P.  J.,  117.) 

The  Court  may  award  : — The  power  to  award  damages  on  arrears  of  rent  is  with- 
in the  discretion  of  Court. — (Zumeeruddinnesa  Khanum  v,  Clement  Phillipe,  i  W.  R., 
290.)  "The  award  of^additional  damages,"  observed  Trevor,  J.,  "is  discretionary 
and  not  imperative  on  the  Courts,  ond  before  awarding  these  damages  the  Court, 
in  the  exercise  of  its  discretion,  must  look  to  the  condition  of  the  parties,  and  the 
particular  hardship  inflicted  on  the  landlord  by  the  omission  of  the  under-tenant  to 
pay  his  rents,  before  it  will  call  into  action  the  penal  terms  of  this  section." — (Ram 
Bodhun  v.  Rani  Sree  Konowar,  Sp.  W.  R.,  Act  X,  22.)*  In  a  suit  for  rent  in  kind 
plaintiff  is  not  entitled  to  damages  at  a  higher  rate  than  25  p.  c.,  under  this  section. — 
Apurba  Krishna  Roy  v.  Asutosh  Dutt  9  C.  W.  N.,  122.  As  it  is  clearly  discre- 
tionary to  award  such  damages,  the  refusal  to  award  them  is  not  a  ground  for 
special  appeal  though  its  award  is.— (Maharajah  Dheeraj  Mahtab  Chand  Bahadur 
•p.  Debendranath  Thakoor,  Sp.  W.  R.,  Act  X,  68;  Gopal  Lai  v.  Mahomed  Kadir, 
ibid.,  73.) 

Proviso: — See  Nobo  Kant  Dey  v.  Raja  Baroda  Kant  1  W.  R.,  100.  The 
proviso  to  sub-section  (i)  provides  that  interest  is  not  to  be  decreed  when  damages 
are  awarded.    The  damages  represent  the  sum  which   the  plaintiff  b  allowed  in  lieu 
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of  interest  up  to  the  date  of  suit :  their  award  does  not  interfere  with  the  interest 
which  under  sec.  68  may  be  allowed  subsequently  to  that  date,  and  would  certainly 
not  prevent  the  Court  from  allowing  interest  from  tne  date  of  decree— (Watson  v. 
Srikrishna     Bhumik,   I.  L.  R.,  2i  Cal.,  132). 

Fonalty  on  thO  lAOdlord  • — The  Act  has  substituted  the  word  'damages'  for 
'compensation'  which  occurred  in  the  old  law.  Before  imposing  penalty  as  prescribed 
bythissectionCourtshouldcarefully  weigh  the  evidence,  and  assign  reasons  why  it 
thinks  that  arrears  are  not  due,  and  that  the  plaintiii  has  instituted  the  suit  against  the 
defendant  without  reasonable  or  probable  cause.  An  Appellate  Court  has  authority 
to  award  damages  under  this  section  if  it  finds,  after  considering  the  whole  evidence 
that  there  are  no  grounds  whatever  for  plaintiff's  case.— (Ram  Chunder  v,  Dagor 
Khan,    10  W.  R.,  339.) 

IntOTOSt  on  COSSeS  > — Damage  and  interest  are  recoverable  upon  road -cess  and 
public-cess  also.  Section  47  of  Act  IX  of  1880  B.  C.  (iS  of  Act  X  of  1871)  prescribed 
that  the  road-cess  is  recoverable  in  the  same  manner  and  under  the  same  penalties 
as  if  the  same  were  arrears  of  rent ;  see  also  s.  3  (5)  of  this  Act,  where  rent  is 
defined  to  include  cesses  for  the  purposes  of  ss.  53—68. — (Saroda  Persad  v.  Prosunno 
Kumar,   I.  L.  R.,  8  Cal.,   290.^) 

Lisdtfttioil  • — The  period  of  limitation  in  suits  for  arrears  of  rent  is  three  years 
from  the  last  day  of  the  year  in  which  the  arrear  fell  due  [Sched.  Ill,  Part  I,  art 
2,  (b)  ].  Applications  for  decrees  made  under  this  Act,  if  for  sums  not  exceeding 
Rs.  500,  are  barred,  if  not  presented  whihin  three  years  of  the  date  of  the  final  decree 
(Sched.    Ill,  Part  III,  art.  6).  • 

Produce-renis, 

Order  for  appraising  69.     (i)      Where     rent    is    taken    by 

or  dividing  produce,      appraisement  or  division  of  the  produce, — 

{a)  if  either  the  landlord  or  the  tenant  aeglects  to  attend, 
either  personally  or  by  agent,  at  the  proper  time  for  making  the 
appraisement  or  division,  or 

{b)  if  there  is  a  dispute  about  the  quantity,  value  or  division 
of  the  produce. 

the  CoUoctor  may,  on  the  application  of  either  party,  and 
on  his  depositing  such  sum  on  account  of  expenses  as  the 
Collector  may  require,  make  an  order  appointing  such  officer 
as  he  thinks  fit  to  appraise  or  divide  the  produce. 

(2)  The  Collector  may,  without  such  an  application,  make 
the  like  order  in  any  case  where  in  the  opinion  of  the  District 
or  Sub-divisional  Magistrate  the  making  of  the  order  would  be 
likely  to  prevent  a  breach  of  the  peace. 
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(3)  Where  a  ''Collector  makes  an  order  under  this  section, 
he  may,  by  order,  prohibit  the  removal  of  the  produce  until  the 
appraisement  or  division  has  been  effected. 

Extended  to  Orissa,  (Not.,  Sept.,  loth,  1891). 

By  appraisement  or  divisioiX  : — **  Raiyati  tenures  in  Behar  are  classified  on 
various  principles.  One  classification  is  made  with  reference  to  the  length  of  the 
raiyati  holdings  ;  another  with  reference  to  the  incident  of  the  place  of  residence  of  the 
raiyats,  and  a  third  with  reference  to  the  mode  of  payment  of  rent.  Uuder  the  last 
method  all  raiyati -holdings  are  divided  into  two  classes,  vig.,  Nukdi  and  Bhaoli 
When  the  payment  of  rent  is  made  in  cash,  the  tenure  is  called  Nukdi  (from  nukdu 
cash).  When  the  payment  is  made  in  kind  the  tenure  is  called  Bhaoli  (probably  a 
Hindi  compound  made  up  of  hhowy  rate,  price,  and  wait,  pertaining  to).  The  Nukdi 
tenures  are  of  several  classes  known  by  distinct  names ;  the  most  important  of  them 
being  Nukdi  proper,  Balkut  and  Hustbood.  The  tenure  is  called  Nukdi  proper  or 
Chikkut  when  the  cash  rent  fixed  previously  is  paid  for  every  bigha  of  the  holding 
without  any  regard  to  the  produce.  The  Balkut  (iromjbalt  ears  of  com,  and  katna,  to 
cut)  is  the  kind  of  tenure  where  the  rate  or  cash  rent  per  bigha  is  determined  on  an 
inspection  of  the  actual  produce  of  the  fields  and  this  rate  charged  for  every  bigha  of 
the  raiyat's  holding.  The  Hustood  is  the  kind  of  tenure  when  the  rate  of  rent  is  fixed 
previously ;  but  the  raiyats  are  liable  to  pay  rent  at  that  rate  for  those  plots  of  land 
only  where  the  harvests  grow.  Thus  if  a  raiyat  holds  twenty  bighas  of  land,  and  the 
tenure  is  Nukdi,  the  amount  of  rent,  the  rate  of  which  must  in  this  case  have  been  fixed 
previously,  say  rupees  5  per  bigha,  would  be  100  rupees  ;  but  if  the  raiyat  held  the  same 
quantity  of  land  in  Balkut  tenure,  the  rate  of  rent  would  be  determined  only' after  an 
inspection  of  the  actual  produce  of  any  one  harvest,  and  supposing  the 
rate  then  to  be  determined  at  Rs.  6  per  bigha  in  one  year  the  amount  of  rent  would 
be  Rs.  120,  and  supposing  the  rate  to  be  determined  at  Rs.  4  the  next  year,  the 
amount  would  be  Rs.  80.  And  if  the  rate  of  rent  be  at  5  rupees  per  bigha,  and  Khariff 
has  g^own  in  8  out  of  20  bighas,  and  Rabbi  in  4  out  of  20,  the  amount  of  rent 
payable,  in  case  the  tenure  is  Hustbood,  would  be  Rs.  65,  and  if  in  another  year, 
Khariff  g^ws  in  12  bighas  and  Rabbi  in  13,  the  amount  of  rent  payable  is  Rs.  120, 
and  this  irrespective  of  the  amounf  of  produce.  There  is  another  kind  of  Hustbood 
tenure  which  is  peculiar  to  certain  pergunnas,  and  in  this  there  is  a  combination  of 
the  two  kinds  of  payment.  Thus  a  Nukdi  rental  is  previously  agreed  on,  and  it  is 
understood  that  certain  percentage  of  the  raiyat's  holding  is  to  be  held  in  Nukdi,  and 
the  remainder  in  Bhaoli  Agorbatai.  The  raiyat  has  in  this  case  the  right  to  select 
the  best  lands  called  Joiet  (best)  for  the  Nukdi  payment.  Except  the  Nukdi  proper, 
the  other  modes  of  Nukdi  payment  are  sometimes  reckoned  as  Bhaoli. 

"The  Bhaoli  tenure  is  of  two  kinds ;  (i)  Agorbatai,  (2)  Danabandi.  Agorbatai 
(from  agora,  watching,  and  batnaf  dividing)  is  that  kind  of  Bhaoli  tenure  where  a 
division  of  the  crops  is  made  in  predetermined  proportions  between  the  landlord  and 
the  tenant.    When  the  crops  are  yet   in  the  Mid  and  ready  for  reaping,  the  landlord 


Digitized  by  LjOOQIC 


288  BENGAL  TENANCY  ACT,  [chap.  wi. 

appoints  agoras  (watchmen)  to  watch  that  none  kA  the  crops  arc  fraudulently  made 
away  with.  When  ripe,  the  crops  are  gathered  in  the  khalihans  (threshing-floors) 
which  are  places  usually  set  apart  for  this  purpose  near  the  basti.  The  charge  of 
reaping,  (one  out  of  twenty-one  bundles  gathered)  is  paid  out  of  the  entire  produce, 
and  the  remainder  then,  after  threshing  avid  cleansing,  is  divided  in  predetermined 
proportions  between  the  landlord  and  the  tenant.  The  usual  proportion  is  half  and 
half ;  or  9  annas  to  the  landlord  and  7  annas  to  the  tenant  out  of  the  16  annas' 
produce.  The  Danabandi  literally  means  a  cursory  survey  or  partial  measurement 
of  field,  or  weighing  of  the  crop,  to  ascertain  the  value  of  the  crop  and  the  amount  of 
assessment.  These  proceedings,  which  are  antecedent  to  the  final  determination  of 
the  landlord's  portion,  give  the  name  to  the  tenure  itself.  The  Danabandi  is  made 
when  the  crops  are  yet  standing  in  the  fields  and  when  they  are  almost  ripe  for 
cutting.  A  party  consisting  of  a  salis  (arbitrator),  an  amin  (appraiser),  attended 
by  the  patwari,  gomashta  and  other  village  amias,  go  about  in  each  field  and  appraise 
the  produce  in  maunds.  At  first  the  salis  makes  the  estimate,  but  if  the  raiyat  is 
dissatisfied  with  the  estimate,  the  Amin  is  referred  to.  The  estimate  having  been 
once  made,  everything  is  lefr  to  the  raiyat  himself;  the  landlord  or  his  amla 
has  then  nothing  to  do  with  the  standing  crops.  They  are  reaped  and  gathered 
by  the  raiyat  who  may  pay  the  remindary  portion  of  the  estimated  produce  either 
in  kind,  or  the  price  of  this  according  to  the  price  current,  in  cash.  The  zemin- 
dar's share  is  usually  either  half  or  9  annas  out  of  the  16  annas  of  the  produce. 
The  Baitadana  is  merely  a  modification  of  the  last  mentioned  method,  the  differ-  - 
ence  being  that  under  this  system  the  satis  and  the*amin  do  not  go  to  the  field 
to  appraise  the  out-turn,  but  the  landlord's  amla  and  the  raiyat  come  to  an  under- 
standing about  this  at  a  sitting  in  the  zemindar's  kutchery. 

<*  There  is  a  kind  of  Danahundi  which  is  called  either  Khara  or  Baita  Dana" 
bundi,  where  the  estimate  is  made  in  the  zemindar's  kutchery  without  going  to 
the  field." — (The  Memorial  of  the  Behar  Landholder's  Association,) 

"Under  the  Agorebaiai  system^  the  landlord  employs  men  to  which  his 
share  of  the  crop  when  it  approches  maturity  and  when  it  is  ready,  cuts  and 
carries  it  himself.  In  a^more  common  variety  of  the  same  tenure,  the  crop  is 
cut  and  threshed  by  the  raiyat  under  the  superintendence  of  the  zemindar's  ser- 
vants, and  the  produce  divided  on  the  threshinf -floor ;  but  it  is  also  matter  of 
arrangement  between  the  parties  in  this  case,  whether  the  landord  shall  have 
straw  or  only  the  grain,  and  whether  it  shcdl  be  delivered  at  the  threshing-floor 
of  the  raiyats'  village  or  at  some  other  place  more  convenient  to  the  zemindar. 
Under  the  Bhaoli  or  Danabundi  system,  when  the  crop  is  ripe,  the  patwari,  the 
gomastha,  the  ameen,  or  jureebkush  or  measurer,  a  salis  or  arbitrator,  and  a  navi- 
sunda  or  writer,  of  the  village,  with  the  rai3rat  himsdf  proceed  to  the  fidd  in 
which  the  crop  is  growing.  The  salis  first  makes  an  estimate  of  the  produce, 
the  amin  then  makes  another.  If  the  two  estimates  agree,  the  matter  is 
considered  settled.  If  they  differ,  the  raiyat  cuts  a  cotta  where  the  crop 
is    thinnest;    the  zemindar's    people    cut    another    whene    it    is    heaviest.    The 
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produce  is  threshed  out,  mixed  together  and  and  weighed,  and  the  produce  of  the 
whole  field  is  estimated  trom  this  sample.  A  memorandum  of  the  result,  called 
a  Danabandi,  is  made  out  by  the  patwari  and  his  writer,  and  signed  by  those 
present.  The  raiyat  is  then  at  liberty  to  cut  and  store  his  grain.  The  putwari 
next  prepares  a  paper  called  a  'Behree '  showing  the  amount  of  grain  in  the  posses« 
sion  of  the  raiyat,  and  the  respective  shares  of  the  malik  and  the  raiyat,  and  sends 
for  the  malik's  share,  which  the  raiyat  either  pays  in  grain  or  money,  as  may  have  been 
agreed  upon.  If  the  agreement  is  to  pay  in  money,  the  gumastha  writes  to  the 
amla  of  the  surrounding  villages  for  the  nirik  or  the  market  rate,  which  is  returned 
on  the  back  of  his  letter,  and  an  average  is  then  struck.  It  will  thus  be  seen  that 
accounts  of  the  estimate  of  the  crop  and  its  weighment  form  the  chief  evidence  in 
these  Bhaoli  cases,  and  that  a  juma-wasil  account  is  of  comparatively  little  use.^r- 
{Lttier  of  the  Commissioner  of  Patna  to  the  Secretary  of  the  Board  of  Revenue,  No, 
a 30  of  the  2isi  August  i8s8.) 

"When  the  tenure  is  bhmoli,  that  is  when  the  rent  is  paid  in  kind,  the  tenant 
receives  no  pottah,  but  may  be  ejected  after  any  harvest.  Bhaoli  tenure  is  either 
danabandi  or  agorebatai.  In  both  cases  the  Collector  and  the  proprietor  theoretically 
share  the  produce  in  equal  moieties ;  but  in  neither  case  does  the  cultivator  really 
obtain  more  than  one-third  of  the  crop,  while  sometimes  his  share  is  even  less  than 
this.  When  the  tenure  is  danabandi,  the  crops  are  assessed  just  before  they  come 
to  maturity  by  the  gomashta  or  amin^  assisted  by  the  village  accountant  {patwari), 
and  the  bailiff  {barahil).  The  cultivator  suffers  from  the  corruptness  of  these  agents, 
who  either  over-estimate  the  probable  out-turn,  or  else  demand  heavy  bribes  for 
making  a  fair  estimate.  Supposing  the  real  out-turn  to  be  sixteen  mauuds,  the 
estimate  will  make  it  eighteen.  The  landlord  will  then  get  nine  maunds  as  his 
half,  and  another  maund  on  some  pretext  or  other.  The  cultivator  will  thus  be  left 
with  six  maunds ;  but  out  of  this  he  will  have  to  fee  the  gomasta,  the  patwari^  the 
barahil  6lc.,  with  fixed  percentage  of  his  share,  till  finally,  he  may  think  himself 
fortunate  if  he  carries  off  five  of  the  sixteen  maunds  as  his  own  half  of  the  produce. 
When  thp  tenure  is  agorebatai,  the  cultivator  fares  perhaps  a  little  better.  The  actual 
out-turns  of  the  crops  is  divided ;  and  though  the  cultivator  has  to  give  the  usual  fees 
(abwabs)  to  the  landowner  and  his  agents  still  he  gets  a  larger  share  of  the  produce." 
(Dr,  Hunters  Statistical  Accounts  of  Patna,  pp.  126-127). 

Mr.  Edward  Colebrooke,  writing  in  1819  and  epitomizing  the  reports  of  14 
Collectors  in  the  North-Westem  Provinces,  says :  "  It  will  appear  that  for  the 
most  valuable  articles  of  culture  in*  all  the  districts  and  for  every  sort  of  produce 
in  som^  districts  money  rents  obtain  universally,  and  that  the  tenures  in  kind 
under  the  several  denominations  Umli,  Bhaoli,  and  Battai  prevail  only  for  the  inferbr 
sorts  of  grain,  and  in  those  districts  or  those  particular  parganas,  where,  from  the 
nature  of  the  soil,  the  want  of  means  for  artificial  irrigation,  and  the  consequent 
dependence  on  the  uncertainty  of  seasons,  the  tenants  are  not  disposed  to  subject 
themselves  to  a  certsun  payment.  ♦  *  ♦  The  proportion  of  the  crop  whether  taken  by 
the  landholders  in  kind  or  commuted  for  its  value  in  money,  is  regulated    by  custom 
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which  varies  according  to  the  nature  of  the  soil  from  oj^-fouth  and  less  in  lands 
newly  reclaimed  to  one-half  in  lands  under  full  cultivation.  ♦  ♦  ♦  With  r^;ard  to 
the  nukdi  tenures  or  money  rents  they  are  found  to  be  regulated  in  only  few  parts 
of  these  provinces  by  established  pargana  rates.  In  general  they  appear  to  be  annually 
adjusted  by  mutual  agreement.  The  tenants  themselves  are  stated  to  be  averse 
from  binding  themselves  to  a  fixed  payment  beyond  the  current  year  in  consequence 
of  the  uncertainty  of  the  seasons/^'^Lettey  to  Governor -Qeneral,  dated  the  sth 
January  1819).  In  the  Rai-raiyan*s  answer  (Appendix  No,  77  to  Mr,  Shore's 
Minute) t  it  is  stated  that  in  the  Subah  of  Bengal,  the  raiyats  always  paid  their  rent 
in  m^ney— ^that  the  crop  of  khamir  land  is  usually  divided  between  the  reminders 
and  raiyats  in  equal  proportion,  though  in  some  places  the  lattef  get  more  and  in 
other  less :  but  for  this  fluctuation  there  is  no  specific  rule  ;  that  in  the  Subah  of  Behar 
custom  has  established  the  share  of  the  zemindar  22|seers  ;  and  that  of  the  raiyat  a* 
17J  ;  but  variation  from  these  proportions  occasionally  occurs.  Even  when  rents 
were  agreed  to  be  paid  in  kind,  it  was  very  common  for  the  zemindars  to  commute 
his  share  for  a  money  payment,  the  commutation  price  being  adjusted  while  the  crops 
were  still  on  the  ground — {Mr,  Holt  MackenwWs  Minute,  section  428).  The  North- 
Westem  Provinces'  Land  Revenue,  Act.  XIX  of  1873,  empowers  settlement  officers, 
to  commute  these  rents  for  a  fixed  money  rent  (sections  73-74).  The  Oudh  Rent  Act 
XIX  of  1868  contains  similar  provisions  ^section  28).     Vide  section  40  of  this  Act. 

The  Collector  : — See  the  definition  of  Collector  in  cl.  (16)  of  s.  3.  He  must  be 
either  the  Collector  of  the  district  or  an  officer  empowered  under  this  section  to  dis- 
charge the  function  of  a  Collector.  By  a  notification,  dated  21st  April,  1886,  published 
in  the  CalcuttaGasetie  of  the  28th  idem,  Part  i,  p.  466,  all  officers  in  charge  of  sub- 
divisions were  Invested  with  the  powers  of  a  Collector  for  the  purpose  of  discharging 
the  functions  of  a  Collector  under  sections  69  to  71  of  this  Act.  By  a  notification, 
dated  28th  May,  1886.  published  in  the  Calcutta  Gasette  o(  the  2nd  June,  1886,  Part 
I,  p.  652,  the  Deputy  Collector  of  Howrah,  and  by  a  notification,  dated  the  4th  May, 
1893,  published  in  the  Calcutta  Gazette  of  the  sth  idem.  Part  i  p.  274,  the  Deputy 
Collector  attached  to  the  sadar  station  of  Gaya,  were  invested  with  powers  of  a  Collector 
for  the  purpose  of  discharging  the  functions  referred  to  in  these  sections. 

SftQCtion  for  prOSeCUtiOXl  •* — a  Collector  acting  under  this  and  the  following 
section  is  a  "Court"  within  the  meaning  of  sec.  195  of  the  Criminal  Procedure  Code, 
and  his  sanction  is  necessary  to  the  prosecution  under  sees.  465  and  471  of  the  Penal 
Code  of  tenants  who  had  filed  rent  receipts  alleged  to  be  forgeries  in  certain  appraisement 
proceedings  before  him. — Raghubans  Sahai  v. '  Kokil  Singh,  I.  L.  R.,  17  Cal.,  872. 
But  a  person  nominated  by  the  Collector  under  this  section  for  the  parpose  of 
making  a  division  of  crops  between  the  landlord  and  tenant  is  not  a  "public  servant" 
within  the  meaning  of  section  186  of  the  Penal  Code. — Chattar  Lall  v.-Thakur  Prasad, 
1.  L.  R.,  18  Cal.,  518. 

Amin  not  a  pnblic  servant  -—a  person  nominated  by  the  Collector  under  s.  69 
of  the  B.  T.  Act  for  the  purpose  of  making  a  division  of  crops  between  the  landlord  and 
the  tenant,  is  not  a  public  servant  within  the  meaning  of  s.  186  of  the  Penal  Code.— 
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Chatter  Lall  v.  Thacoor  Pershad,  I.  L.  R.,  18  Cal.,  518. 

Likelytopreventalfteachof  the  peace:— The  grounds  for  the  belief  of  the 
Sub-divisional  Magistrate  as  to  the  existence  of  a  likelihood  of  a  breach  of  the  peace 
must  be  recorded. — In  the  matter  of  the  petition  of  Kumudnarain  Bhoop, 
I.  L.  R.,  4  Cal.,  650. 

Bona  fide  dispute  as  to  the  nature  of  rent :— where  there  is  a  bond  Ude  dispute 
as  to  tne  nature  of  the  rent,  i.e,,  whether  it  ib  bhaoli  or  nakdi,  the  Deputy  Collector  has  no 
jurisdiction  to  proceed  under  the  provisions  of  ss.  69  and  70 : — Nukheda  Singh  v.  Ripu 
Mardan,  4  C.  W.  N.  239.) 

Application  by  a  co-sharer  landlord  - — An  application  under  this  section  can- 
not be  made  by  some  only  of  a  body  of  landlords,  such  an  application  being  authorised 
by  the  provisions  of  this  Act  and  not  by  those  of  the  Civil  Procedure  Code  :— Nukheda 
Singh  V.  Ripu  Mardan,  4  C.  W.  N.,  239. 

Suit  for  produce  rent :— a  suit  for  produce  rent  pr  its  money  value  is  a  suit 
for  rent  under  this  Act  and  not  a  suit  for  damages  for  breach  of  contract,  and  therefore 
is  not  cognizabale  by  a  Provincial  Small  Cause  Court : — (Shoma  Mehta  v.  Rajani  Biswas, 

I  C.  W.  N.,  55 ;  see  alsoTajuddin  v.  Ram  Parshad,  i  All.  217  ;  Luchman  v.  Kailash, 

II  W.R.  151 ;  2  B.  L.  R.  App.  27;  Mallik  v.  Aklu,  2^<  W.  R.,  140,  Jamna  v.  Guni, 
21  W.  R.  124.)  The  fact  that  a  landlord  sues,  not  to  recover  the  crop  itself,  but  its 
money  value  with  interest,  does  not  withdraw  the  suit  from  the  category  of  rent  suits  : — 
Krishto  Bundhoo  v.  Rotish,  25  W.  R.,  307.  See  also  the  case  of  Sreenath  v.  Dwary, 
S.  C.  C.  Ref.  113. 

BefoSal  of  landlord  to  accept  rent  in  kind  :— a  landlord  refused  to  accept  rent  in 
kind  as  he  was  suing  for  a  money  rent,  held  that  on  the  dismissal  of  his  suit  the  land- 
lord could  not  sue  for  the  money  value  :— Mohunt  Narain  v,  Gour  Saran,  23  W.  R.,  368. 
Bight  to  sue  to  set  aside  IWrongfol   distraint :— where  the  landlord,   under 
exceptional  circumstances,  supplied  the  seed  and  the  agree- 
crops  cut.  °^^  ment  was,  that  the  tenants  would  cut  and  store  the  crop  on  his 

chuck  and  after  the  threshing,  division  was  to  be  made  between 
the  landlord  and  the  cultivators  ;  held,  that  the  dominion  over  the  crop  was  with  the 
landlord,  and  if  that  crop  had  been  cut  by  some  one  else  under  cover  of  the  law  of 
distraint,  the  landlord  was  entitled  to  sue  to  contest  the  demand  of  the  distrainor : 
Harro  Narain  v.  Shoodha  Krishto  I.  L.  R.,  4  Cal.,  893  ;  s.  c.  4  C.  L.  R.,  32. 

No  stamp  dnty  leviable* — Art.  4,  Sched.  11,  Act  I  of  1879,  exempts  from  stamp 
duty  an  appraisement  of  crops  for  the  purpose  of  ascertaining  the  amowit  to  be  given 
to  a  landlord  as  rent. 

Notice: — Section  69  makes  no  provision  for  the  giving  of  notice  to  the  opposite 
party  before  making  an  order  appointing  an  officer  to  make  an  appraisement,  but 
an  officer  so  appointed  must  give  to  the  opposite  party  notice  of  the  time  and  place  at 
which  the  appraisement  or  division  will  be  made.-  Under  the  old  law,  however,  it  was 
held  in  a  suit  for  bhaoli  rent  where  the  quantity  of  land  was  disputed,  and  the  landlord 
produced  as  evidence  a  khusra  or  appraisement  of  the  land  that  it  was  not  necessary  for 
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him  to  show  that  the  estimate  was  drawn  up  in  defendant's  prince  and  acknow- 
ledged by  him,  but  only  that  defendant  had  notice  when^he  khusra  was  about  to  be 
made.-*(Huree  Narain  y,  Baljeet  Jha,  24  W.  R.,  125.) 

Stlit  Stgainfife  dopodtCUy: — Sections  69  and  70  refer  to  and.  contemplate 
proceedings  between  th^  landlord  and  the  tenant,  and  consequently  where,  in  the 
course  of  certain  proceedings  under  these  anions,  an  amin  was  deputed  to  appraise 
and  divide  the  crops  raised  by  a  tenant,  and  he,  upon  the  refusal  of  the  landlord 
to  take  his  share,  deposited  the  same^  uuder  the  orders  of  the  Collector,  with  the 
defendants,  who  executed  a  receipt  for  the  same  and  delivered  it  to  the  amtit— upon 
a  suit  by  the  landlord  to  recover  from  the  defendants  the  value  of  the  crops  deposited 
with  them,  it  was  held  that  the  suit  was  not  barred  under  the  provisions  of  the  Bengal 
Tenancy  Act,  and  that  the  receipt  executed  by  the  defendants  established  privity 
between  them  and  the  plaintiff— Gajat  Sing  v.  Chooa  Sing.  I.  L.  R.  28  Cal.,  480. 

70.(0  When  a  Collector  appoints   an   officer  under  the 

last   foregoing  section,   the  Collector  may,  in 

offi^^ppointed.^*^^      ^^s  discretion,   direct  the  officer  to  associate 

with  ^  himself  any   other  persons  as  assessors, 

and  may  give  him  instructions  regarding  the  number,  qualifications 

and  mode  of  selection  of  those  assessors  (if  any)^  and  (he  procedure 

to  be  followed  in   making  the   appraisement  or  division  ;  and  the 

officer  shall  conform  to  the  instructions  so  given. 

(2)  The   officer  shall,   before   making  an  appraisement  or 
division,   giye   notice   to   the   landlord   and   tenant  of  the  time 
and  place  at   which  the  appraisement  or  division  will  be  made ; ' 
but   if  either   the  landlord   or  the  tenant  fails  to  attend  either 
personally  or  by  agent,  he  may  proceed  ex-parte. 

.  .(3)  When  the  officer  has  made  the  appraisement  or 
division,  he  shall  submit  a  report  of  his  proceedings  to 
the  Collector. 

(4)  The  Collector  shall  consider  the  report,  and,  after 
giving  the  parties  an  opportunity  of  being  heard  and  making 
such  enquiry  (if  any)  as  he  may  think  necessary,  shall  pass 
such  order  thereon  as  he  thinks  just. 

(5)  The  Collector  may,  if  he  thinks  fit,  refer  any  question 
in  dispute  between  the  parties  for  the  decision  of  a  Civil  Court 
but,  subject  as  aforesaid,  his  order  shall  be  final,  and  shall,  on 
application  to  a  Civil  Court  by  the  landlord  or  the  tenant,  be 
enforceable  as  a  decree. 

(6)  Where     the    officer     makes    an    appraisement,    the 
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appraisement  papers  shall  be  filed  in  the  Collector's  office. 

**  We  have  empowered  the  Collector,  in  all  cases,  to  pass  such  order  as  he 
thinks  just  on  the  report  of  the  officer  deputed,  and  have  provided  that  his  order 
shall  be  final  and  be  enforceable  as  a  decree,  unless  he  thinks  fit  to  refer  any 
question  in  dispute  between  the  parties  for  the  decision  of  a  Civil  Court.  This 
seems  to  us  a  simpler  and  more  convenient  procedure,  than  leaving  thej>arties  to 
seek  redress  in  the  Civil  Court,  in  the  first  instance,  as  under  the  original  Bill. " 
(R.  S.  C,  III.) 

Assessors: — Tne  association  of  assessors  is  in  accordance  with  the  indi- 
gent custom  of  the  country  under  the  Danabundi  system.  See  notes  under 
s.  69  ante. 

Sub-SOCtiOll  (B): — ^The  procedure  is  meant  to  be  summary^and  is  therefore 
open  to  a  regular  suit  in  Civil  Court.  *  Final '  means  not  appealable.  It 
could  not  have  been  the  intention  of  the  Legislature  to  vest  the  Collector  with 
power  to  determine  the  proportion  of  division  of  crops  finally  in  the  sense  of 
being  not  open  to  regular  suit.  But  the  order  of  the  Collector  will  be  enforceable 
as  a  decree.  Where  there  is  a  bonafide  dispute  as  to  the  notice  of  the  rent,  the  Collector 
has  no  jurisdiction  to  proceed  under  the  provisions  of  ss.  69  and  70.— (Nakheda  Sing  v. 
Ripu  Mardan,  4  C.  W.  N.,  239.  This  sub-section  does  not  bar  a 
suit  by  a  tenant  against  a  third  party  for  recovery  of  crops  awarded  to  the  latter 
by  the  Collector.— Chhedi  v.  Chhedan  :  I.  L.  R.,    32  Cal.,  422. 

71.  (i)    Where   rent  is   taken   by  appraisement   of  the 
Right  and  liabilities    produce,     the     tenant     shall      be      entitled 
as  to  possession  of     to     the     exclusive     posscssion     of  the     pro- 
^^P-  duce. 

(2)  Where  rent  is  taken  by  division  of  the  produce,  the 
tenant  shall  be  entitled  to  the  exclusive  possession  of  the 
whole  produce  until  it  is  divided,  but  shall  -not  be  entitled  to 
remove  any  portion  of  the  produce  frpm  the^  threshing-floor  at 
such  a  time  or  in  such  a  manner  as  to  prevent  the  due  division 
thereof  at  the  proper  time. 

(3)  In  either  case  the  tenant  shall  be  entitled  to  cut  and 
harvest  the  produce  in  due  course  of  husbandry  without  any 
interference  on  the  part  of  the  landlord. 

(4)  If  the  tenant  removes  any  portion  of  the  produce  at 
such  a  time  or  in  such  a  manner  as  to  prevent  the  due 
appraisement  or  division  thereof  at  the  proper  time,  the  produce 
shall  be  deemed  to  have  been  as  full  as  the  fullest  crop  of  the 
same  description  appraised  in  the  neighbourhood  on  similar  land 
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for  that  harvest. 

Extended  to  Orissa,  (Not..  Sept.  loth,  1891). 

Under  this  section  the  tenant  is  entitled  to  exclusive  possession  of  the   produce, 

and  section  iS6  (c),  post,     provides    that  any  person  who  except  with  the  consent  of 

the    tenant,     prevents     or   attempts    to    prevent    the    reaping,    gathering,    storing 

removing  or  other  wise  dealing  with  any  produce  of  a  holding  shall  be  deemed  to  have 

committed  criminal  trespass  within  the  meaning  of  the   Indian  Penal  Code. 

Jtirisdictionof  the  Civil  Court :— In  a  suit  by  the  raiyats  to  have  the  kharif 
crop  of  certain  bhaoli  lands  "  reaped  and|  threshed  through  an  officer  of  the  Court, 
and  the  grain,  after  deduction  of  the  remuneration  of  the  labourer, "  divided  between 
the  plaintiff  and  defendants  (landlords)  in  equal  shares,  it  was  objected  on  behalf  of 
the  latter  that,  as  the  raiyats  had  already  applied  to  the  Collector  under  sections  69 
and  70  of  the  Bengal  Tenancy  Act,  the  action  was  not  maintainable.  The  High 
Court,  overruling  the  objection  of  the  defendants  held  that  the  jurisdiction  of  the 
Civil  Court  was  superior  to  that  of  the  Collector  under  sections  69  and  70 .  of  the 
Bengal  Tenancy  Act ;  and  that,  so  long  as  no  final  order  has  been  passed  by  the 
Collector  in  proceedings  instituted  under  those  sections,  it  was  quite  competent  to 
the  Civil  Court  to  proceed  with  a  suit  involving  the  decision  of  the  same  question  and, 
if  necessary,  direct  the  Collector  to  stay  his  hands.  And  it  was  further  held  that 
'•  there  was  nothing  in  the  Bengal  Tenancy  Act  to  show  that  the  provisions  of  the 
Civil  Procedure  Code  relating  to  the  taking  charge  of  property  in  dispute  for  its 
preservation,  and  to  the  appointment  of  receivers,  were  ;not  applicable,  under  section 
143  of  that  Act,  to  suits  between  landlord  and  tenant." — Hirman  Sing  v.  Musstt 
Fuzalunnesa,  S.  A.  1560- 1582  of  1888  decided  on  the  22nd  July  1889  (Banerji  and 
Rampini,  J.J.) 

FxilldStCrop  • — In  a  suit  to  recover  bhaoli  rent,  the  damage  to  the  plaintifiF  was 
held  to  be  the  value  of  the  crops  at  the  time  they  were  due  and  not  subsequently. — 
(Luchmun  Persad  t?.  Hoolas  Mahtoon,  11  W.  R..  151 ;  Kristo  Bundhu  v.  Rotish 
Shaik25  W.  R.,  307.) 

Liability  /or,  rent  9n  change  of  landlord  or  after  transfer 
of  tenure  or  holding, 

72.     (i)  A  tenant  shall  not,   when  his  landlord's  interest 
is   transferred,    be   liable  to  the  transferee  for 

Tenant  not  liable  to  rent    which  became  due  after  the  transfer,  and 

lord^5^7nterest^"for  was  paid  to  the  landlord  whose  interest   was  so 

rent  paid  to  former  transferred,   unless   the    transferee  has  before 

KcW  the'^tSn^  ^he    payment    given   notice   of   the     transfer 

fer.        #  to  the  tenant. 

(2)    Where   there   is    more  than   one   tenant  paying  rent 
to   the   landlord   whose   interest  is  transferred,   a  general  notice 
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from  the  transferee  to  the  tenants  published  in  the  prescribed 
manner  shall  be  a  sufficient  notice  for:  the  purpose  of  this 
section. 

Sub-section  (1) :  when  tholandlord'sinterest  istransforred:— it  should  be  ob- 
served that  this  section  applies  only  when  the  tenant  has  paid  his  rent  to  the  original  land- 
lord without  notice  of  the  transfer.  Where,  however,  the  tenant  has  not  paid  his  rent  to 
the  former  landlord,  the  transferee  is  entitled  to  recover  it  from  him,  the  question  of 
costs  will  still  depend  upon  a  prior  notice  or  otherwise.  If  on  the  other  hand,  after 
having  notice  of  the  transfer,  the  tenant  chooses  to  Jjay  his  rent  to  the  former 
landlord,  he  does  so  at  his  risk  and  cannot  plead  such  payment  in  amount  in  suit  for 
rent  by  the  new  landlord.  (The  Collector  of  Rajshahye  v.  Hara  Sundari,  Sp.,  W.  R.,. 
Act  X,  6).  The  same  rule  applies  when  tenants  continue  to  pay  rent  to  co-sharer  landlords 
after  notice  thatathirdpaty  hasacquiredashare.— Azin  v.  Ramlal,  I.  L.  R.,  25  Cal.  330. 
But  if  he  had  no  notice,  actual  or  symbolical,  he  is  justified  in  paying  rent  to  the 
old  landlord.— (Thakurdas  v,  Pitambur,  S.  D.  A.,  1859,  820.)  When  a  tenant  holding 
under  several  co-sharers  had  been  accustomed  to  pay  his  rent  jointly,  and  was 
sued  by  the  assignee  of  the  intrest  of  one  of  the  co-shirers,  and  it  was  found  that  he 
had  paid  the  rent  due  for  that  share,  in  accordance  with  that  practice,  to  the  co-sharers 
as  a  body,  which  payment  was  admitted  by  them,  it  was  held  that  he-was  exempted 
from  liability. — Ahmuddin  v.  Greesh  Chandra,  I.  L.  R.,  4  Cal.  350  ;  See  also  Jadoo  v, 
Kadambini  I.  L.  R.,  7  Cal.,  150.  The  word  *  transfer '  includes  not  only  sale,  gift 
or  the  like,  but  also  mortgage  or  lease. — See  definition  of  these  terms  in  the  Transfer 
of  Property  Act.  When  a  tenant  pays  rent  to  his  landlord,  without  knowing  that  he 
has  created  an  intermediate  tenure,  he  is  not  bound  to  pay  it  again  to  the  intermediate 
holder. — (Sheik  Attapayi  r.  Sheikwat,  Marsh.,  102  ;  Nilmani  v.  Hills,  4  W.  R.,  Act 
X,  38.  Mansur  Ahmed  v.  Azzuddin  W.  R.  Sp.  Act  X,  129.  A  parcel  of  land  being  a  portion  of 
a  patni  can  be  sold  in  execution  of  a  decree  against  the  patnidar  and  the  tenant  will  be 
liable  to  pay  rent  to  the  purchaser  after  receipt  of  notice  of  the  purchase. — Madhubram  v. 
Doyal  Chandra  2  C.  W.  N.,  108,  I.  L.R.,  25  Cal,  445.  There  isa  similar  provision  in  the 
Transfer  of  Property  Act. :  "If  the  lessor  transfer  the  property  leased,  or  any  part 
thereof,  or  any  part  of  his  interest  therein,  the  transferee,  in  the  absence  of  a  contract 
to  the  contrary,  shall  possess  all  the  rights,  and,  if  the  lessee  so  elects,  be  subject 
to  all  the  liabilities  of  the  lessor  as  the  property  or  part  transferred  so  long  as  he 
is  the  owner  of  it ;  but  the  lesssor  shall  not,  by  reason  only  of  such  transfer,  cease 
to  be  subject  to  any  of  the  liabilities  imposed  upon  him  by  the  lease,  unless  the 
lessee  elects  to  treat  the  transferee  as  the  person  liable  to  him  ;  provided  that  the 
transferee  is  not  entitled  to  arrears  of  rent  due  before  the  transfer,  and  that,  if 
the  lessee  not  having  reason  to  believe  that  such  transfer  has  been  made,  pays  rent 
to  the  lessor,  the  lessee  shall  not  be  liable  to  pay  such  rent  over  again  to  the  transferee. 
The  lessor,  the  transferee  and  the  lessee  may  determine  what  portion  of  the  premium 
,  or  rent  reserved  by  the  lease  is  payable  in  respect  of  the  part  so  transferred,  and,  in 
case  they  disagree,  such  determination  may  be  made  by  any  Court  having  jurisdiction 
to  entertain  a  suit  for  the  possession  of  the  property  leased."   (Section  9.)    See  also 
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s.  50  of  the  Transfer  of  Property  Act. 

Bent  paid  or  assigned  In  adyanoe  :— Where  the  tenant  pays  the  re^it  to  his 
landlord  in  good  faith  before  it  has  become  due,  and  the  landlord  transfers  his 
proprietary  interest,  the  transferee  would  be  entided  to  recover  the  amount  so  paid 
from  his  transferor.— Madan  Mohan  v.  HoUway,  I.  L.  R.,  13  Cal.,  555. 
And  this  would  especially  be  the  case  where  the  assignee  takes  the  property 
with  knowledge  of  the  fact  that  the  tenant  has  paid  in  advance  certain  debts  which 
only  became  due  after  the  date  of  purchase  ;  under  such  circumstances  the  assignee 
would  have  no  right  of  recovery  against  the  tenant. — Bamlal  v.  Jugadish,  18  W.  R., 
328.  Similarly,  if  he  has  notice  of  any  contract  betw^n  his  transferor  and  the  tenant, 
by  which  the  latter  is  entitled  to  hold  the  rent  payable  by  him.-i-Churaman  v,  Patu 
Kuar,  24  W.  R.,  68. 

Suit  for  assigned  rent  is  Sldt  for  rent:— A  suit  brought  by  an  assignee  of 
arrears  of  rent  after  they  fell  due,  for  the  recovery  of  the  amount  due,  is  a  suit  for 
rent,  and  is  therefore  excepted  from  the  cognizance  of  the  Court  of  Small  Causes.— 
Krish  Chandra  v.  Nachin  Ka«i,  I.  L.  R.,  27  Cal.,  827.  Under  sec.  148  (h)  exe- 
cution of  a  decree  for  arrears«of  rent  cannot  be  taken  out  by  an  assignee,  unless 
the  landlord's  interest  in  the  land  has  become  and  is  vested  in  him. — Dinonath  De 
r.  Golap  Mohini  Dasi,  i  C.  W.  N.,  183. 

^e  from  wUoh  the  title  of  the  transferee  dates:— Section  8  of  the 

Transfer  of  Property  Act  provides :— "  Unless  a  different  intention  is  expressed 
or  necessarily  implied,  a  transfer  of  propertv  passes  forthwith  to  the  transferee 
all  the  interest  which  the  transferor  is  then  capable  of  passing  in  the  property,  and 
in  the  legal  incidents  thereof  :  such  incidents  include,  where  the  property  is,  land  or 
house,  the  rents  ♦  ♦  ♦  accruing  after  the  transfer."  So  section  36  of  the  same 
Act  provides:  "In  the  absence  of  a  contract  or  local  usage  to  the  contrary,  all  rents 
shall,  upon  the  transfer  of  the  interest  of  the  person  entided  to  receive  such  pay- 
ments, be  deemed,  as  between  the  transferor  and  the  transferee,  to  accrue  due  from 
day  to  day  and  to  be  apportionable  accordingly,  byt  to  be  payable  on  the  days 
appointed  for  the  payment  thereof."  Similarly  it  has  been  held  that  the  title  of  an 
auction -purchaser  under  a  decree  relates  back  to  the  date  of  sale,  although  the  sale 
may  not  have  been  confirmed  until  long  afterwards :— (Kali  Das  v.  Hur  Nath,  W.  R., 
Gap.  No.  1864,  279).  But  in  Bipin  Bihari  v.  Jadu  Nath,  21  W.  R.,  37,  it  was 
held  that  the  title  of  the  purchaser  accrued  from  the  date  of  the  confirmation  of 
sale.  The  question  was  settled  by  the  Full  Bench  in  Bhyrub  Chunder  v.  Soudamini, 
I.  L.  R.,  2  Cal.,  141,  which  held  that  the  title  of  the  purchaser  accrued  from  the 
date  of  sale,  and  that  on  the  confirmation  of  the  sale,  the  share  purchased  must 
be  considered  to  have  vested  in  the  purchaser  from  the  date*  of  sale.  This  case 
was  followed  in  Ramesvamath  v,  Mewar  Jugjeet,  I.  L.  R.,  11  Cal.,  341.  Sectioa 
316  of  the  Civil  Procedure  Code,  however,  has  brought  about  a  change :  It  provides  : 
"  When  a  sale  of  immoveable  property  has  become  absolute  in  the  manner  aforesaid, 
the  Court  shall  grant  a  certificate  stating  the  property  sold  and  the  name  of  the 
jKirson  who  at  the  time  of  the  sale  m  declared  to  be  the  purchaser.    Such  certificate 
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shall  bear  the  date  of  the  confirmation  of  the  sale,  and  so  far  as  regards  the  parties 
to  the  suit,  and  persons  claiming  under  or  through  them,  the  title  to  the  property 
sold  shall  vest  in  the  purchaser,  from  the  date  of  such  certificate  and  not  before : 
provided  that  the  decree  under  which  the  sale  took  place  was  still  subsisting  at 
that  date."  But  in  the  interval  between  the  sale  and  the  confirmation  of  the 
sale,  there  is  not  merely  'a  contract  for  sale,  but  an  inchoate  transfer  of  title 
which  only  requires  confirmation  to  perfect  it — (Pran  Gour  v,  Hemanta  Kumari 
I.  L.  R.,  12  Cal.,  597).  In  a  sale  for  arrear  of  revenue  the  transfer  dates  from  the 
time  the  sale  becomes  final  in  conclusion.     See  section  28  of  Act  XI  of  1859. 

Under  the  Bengal   Tenancy  Act  rent  should   *' ordinarily '*  be  regarded  not  as 

accruing  from  day  to  day  but  as  falling  due  at  stated  times 
Accnial  of  rent.  according  to  the  contract  of  tenancy,   or  according  to  the 

general  law,  in  the  absence  of  such  a  contract.— Satyendra 
Nath  r.  Nilkantha,  I.  L,  R.,  21  Cal.,  383.  Accordingly  where  a  tenure  was  put 
up  to  sale  and  purchased  by  the  defendant,  and  the  landlord  brought  a  suit  for  rent 
for  a  period  previous  to  the  confirmation  of  sale  and  before  the  title  of  the  purchaser 
had  become  perfected,  it  was  held  that  he  was  entitjed  to  recover  the  entire  amount 
of  the  instalment  which  fell  due  after ^at  date. — Ibid.  When  a  landlord  has  brought 
a  tenure  to  sale  in  execution  of  a  decree  for  arrears  of  rent,  the  purchaser  becomes 
his  tenant  only  from  the  date  of  the  confirmation  of  the  sale,  and  the  arrears  accruing 
due  between  the  date  of  sale  aud  the  date  of  confirmation  of  sale  must  be  treated 
as  arrears  of  rent  payable  by  the  out-going  tenant,  whose  interest  does  not  cease 
till  the  sale  is  confirmed. — (Karunamai  Banurji  v,  Surendro  Nath  Mukhurji,  2 
C.  W.  N.,  cccxxvii). 

ApportioXUXlOllt  of  rent' — when  the  subject    of  the  transfer  or  division    is  a 
revenue-paying  estate,   the   Estate's  Partition  Act  V.,   B.   C.  of  1897,   ss.   81   &  83 
provide  rules  for  the  apportionment  of  the  rent  of  the  tenants,  whose  lands  fall  partly  with  - 
in  one  share  and  partly    within    another.     But    when    the    subject   of  transfer    is  a 
revenue-free  land  or  tenure  or  under-tenure,  and  partial   transfers   take  place,  the 
tenant's  rent  should  be  apportioned '  by  a  suit  in   the   Civil   Courts.     There  is  no 
provision  in  this  Act  for  apportionment  of  rent.     In   Beni  Madhub  v.  Thakur  Da  » 
B.   L.   R.,   Sup.,  588,  Peacock.C.  J.,  said :  "  It  appears  that  the  tenant  originally  held 
under  4  brothers,  of  whom   Govinda   Moni's  husband  Srikishen  was  one.  They  were 
a  joint  family,  and  the  tenant  was  pa3ring  rent  to  them  jointly.  I  should  have  thought 
myself,  though  it  is  unnecessary    to  express  any  decision  on  the  point,  that  when 
rent  is  received  by  a  joint  family,  the  tenant  is  not  liable  to  be  sued  by  each  member 
of  the  joint  family  for  a  separate  share  of  the  rent.    But  if  the  estate  is  severed  by 
partition,  and    instead    of    being   a   joint  estate  becomes  separate  estates,  then  the 
rent  would  be  apportioned  in  respect  of  the  several  allotments,  and  each  member  would 
t>e  entitled  to  sue  for  his  separate  share  of  the  rent  in  respect  of  the  lands  allotted 
to  him   on   partition.  " — (See  Sreenath  v.  Mohesh,  i  C.  L.  R.,  453 ;  Annoda  Churan 
V,    Kali   Kumar,    I.   L.  R.,  4  Cal.,  89.)     In  Issur  Chunder  v.  Ram  Krishna,  I.  L.  P., 
5    Cal.,    902,  the  Full  Bench    observed:    ''  A  sale  of  a  share  in  a  tenure  which  has 
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been   let  out  to  a  tenant  in  its  entirety  does  not  of  itself  necessarily  affect  a  severance 
of  the   tenure  or  an  apportionment  of  the  rent,  but  if  the  purchaser  of  the  share  desires 
to  have    such  a  severance  or  apportionment,   he  is   entitled  te  enforce  it  by  taking 
proper  steps  for  that  purpose.    If  he  takes  no  such  steps,  then  the  tenant  is  justified 
in  paying  the  entire  rent,  as  before  to   all   the  parties  jointly  interested  to  it.  But  if 
purchaser  desires  to  effect  a  severance  of  the  tenure,  and  an   apportionment  of  the 
rent,   he  must  give  the  tenant   due   notice  to  that  effect,   and  then,  if  an  amicable 
arrangement  of  the  rent  cannot  be  made  by  arrangement  between   all  parties,  the 
purchaser  may  bring  a  suit  against  the  tenant  for  the  purpose  of  having  the  rent  apportioned, 
making  all  the  co-shares  parti^  to^he  suit. "  In  Durga  Prosad  v.  Ghasita,  I.  L.  R., 
1 1  Gal.,  284,  the  plaintiff  held  a  jote  under  the  defendant  and  Ihier  co-sharers,  who 
were    jointly  in   possession  of  an  estate  paying   revenue  to   Government.  In  1877  the 
estate  was   partitioned,   and  out  of  the  lands  held    by  the  plaintiff,  a  plot  measuring 
IS   cottahs.   was  allotted  to  the  defendants  as  their  share.  It   was  not  disputed  that 
the  rent   payable  in   respect  of   the  land  was  at   the  rate   of  Rs.  4  per  bigah.  After 
the   partition  the  defendants  enforced  payment   from   the   plaintiff  of  Rs.  5  and  odd 
on  account  of  the  land   held  by  him.  The  plaintiff  therefore  instituted  the  suit,  nominally 
under    s.     19,     Act    VIII     B!  C.    of     1869,    for    abatement    of    rent,    but    really 
for    a     declaration    that    he  was  only    bound  to  pay  rent   at    the    rate    of    Rs.    4 
per     bigha    for    the    amount    of    land  held    by  him.      It  was    held   that  this    was 
not    properly    a    suit    for   abatement,    but    for    apportionment    and    it    would    lie. 
When   one  co-sharer  had    obtained  a  decree    for    his    share    of  the  rent  separately, 
and  the  other   co-sharers  served  notices  and  sued  for  apportionment    of  rent,  it  was 
held  that  there  was  no  reason  why  the  rent  should  not  be  apportioned,  provided    the 
notice  was  sufficient. — (Banwari    Lai  Mitra  v.  Kuladananda  Chaudhri,    i  C.  W.  N.» 
clxxxviii).  A  decree  had  determined  that  lands  leased  in  mukarari  to  a  lessee  with  a  fixed 
rent  thereon,   were  less   in  extent    than  they  were  specified  to  be  in  the  pattahs  that 
comprised    them,    the    lessors    not    having    title    to    the    whole,    and  the  lessee  had 
obtained  possession  of  the  less   estate.  The  revenue  paying  mehal,  within  which  were 
the  lands  subject   to  the  mukarari,  such    lands  being  shares  of  mauzahs  therein,  was 
afterwards  sold  for  arrears  under  Act  XI   of   1859.  The  purchaser  at  that  sale  was 
sued  by  the  mukararidar  to   make  good  her  incumbrance  under  sec.  54  of  the  Act. 
The  lease  was  maintained  by  the  decree  that  followed,   but  only  as    to     part    of 
the  shares  specified  in  the  pattahs.  In  a  suit    for  mesne  profits  brought  by  the  lessee 
against  the  purchaser's   heir,   who  filed  a  cross  suit  against  her  for  rent,  it  was  held 
^that  as  the  lessee  had   not  proved  that  she  having  had  possession  under  the  lessee, 
had  been   dispossessed    by  the  purchaser,  there  had  not  been  an  eviction  in  the  proper 
sense    of    the    word.     But    when    in    her    suit    for  possession,  part  only  was   decreed 
to  her,   and  she  was    precluded   by  the  result  from   getting  a  substantial   part,  her 
position  was   the  same  as  if  she  had  been  evicted.  She  therefore,  had  the  same  equity 
for  an  apportionment  as  if  she  had  been  evicted. — (Imambandi  Begam  v.  Kamleswari 
Prasad^   I.    L.   R.,    21    Cal.,    1005;    L.   R.,    21    I.   A.,    118).    Where  the  act    of  the 
landlord  is  not  a  mere  trespasser,  but  something  of  a  graver  character  interfering  substanti- 
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ally  with  the  enjoyment  by  the  tenant  of  the  demised  property,  the  tenant  is  entitled 
to  a  suspension  of  rent  during  such  interference,  even  though  there  may  not  be  actual 
eviction,  and  if  such  interference  be  committed  in  respect  of  even  a  portion  of  the 
property,  there  should  be  no  apportionment  of  rent,  when  the  whole  rent  is  equally 
chargeable  upon  every  part  of  the  land.  But  if  the  interference  is  in  respect  of 
only  a  certain  portion  of  the  demised  property,  the  rent  for  which  is^separately 
assessed,  there  should  be  apportionment. — (Dhanput  Singh  r,  Mahomed  Kasim 
Ispahain,  I.  L.  E.,  24  Cal.,  296).  If  the  lease  under  which  the  tenure  is  held 
reserx'es  rent  at  a  certain  rate  per  bigha,  it  cannot  be  said  that  each  bigha  is  separately 
assessed  and  separately  chargeable  with  rent :  so  if  the  landlord  dispossesses  the 
tenant  from  some  of  the  lands  of  the  tenure,  he  cannyt  claim  rent  for  the  lands  that 
re.nain  in  the  tenant's  possession. — (Haro  Kumari  v,  Pumo  Chandra  Sarbogya 
I.  L.  R ,  28  Cal.,  188).  When  the  plaintiffs,  who  are  joint  landlords,  have  in 
suits  separately  instituted  by  them  against  the  tenant  defendant  asked  for  apportionment 
of  rent  and  for  recovery  of  rents  due  on  such  apportionment  and  all  the  parties  interested 
have  been  made  parties  to  the  suits,  there  is  no  reason  why  the  plaintiffs  should  not 
have  the  rents  apportioned,  and  the  apportionment  may  take  place  in  respect  both 
of  the  arrears  alleged  to  be  due  and  the  future  rent. — (Rajnarain  Mitra  v,  Ekadasi  Bag, 
I.  L.  R.,  27  Cal.,  479  ;  4  C.  W.  N.,  494).  In  a  suit  for  apportionment 
of  rent,  the  plaintiff  must  make  all  his  co-sharers  parties,  otherwise  the  suit  is  badly 
framed  and  should  be  dismissed. — (Ishar  Chandra  Dutta  v.  Ram  Krishna  Das,  I.  L.  R., 
5  Cal.,  902;6C.  L.  R.,  421;  Abhai  Govind^^Chaudhri  v*  Hari  Charan  Chaudhri 
I.  L.  R.,  8  Cal.  277).  A  tenant  held  certain  land  under  a  lease  which  provided 
that  after  the  land  had  been  fully  brought  under  cultivation, 
made  parties  in  a  suit  for  there  ;should  be  a  measurement  and  an  adjustment  of  the 
apportionment  of  rent.  ^^^^^   ^^^^j,^  ^^^  ^^^^^  ^^^  all,  and  after  that  there  should  be 

no  further  change  in  the  rent.  One  of  the  landlords  then  brought  a  suit  alleging  that 
the  land  had  been  fully  brought  under  cultivation,  and  that  there  had  been  a 
measurement,  and,  therefore,  she  prayed  for  an  adjustment  of  her  share  of  the  rent. 
It  was  held  that  on  the  terms  of  the  lease  the  final  adjustment  of  the  rent  could  be 
obtained  only  by  a  suit  bro'igUt  by  all  the  landlords,  or  by  a  suit  by  some  of 
them,  if  the  others  refused  to  join,  but  in  that  case  the  suit  must  be  for  the 
adjustment  of  the  entire  rent  and  all  the  necessary  parties  must  be  properly  before 
the  Court. — (Bindu  Bashini  Dasi  r.  Piari  Mohan  Basu,  I.  I..  R.,  20  Cal.,  107). 
Where  a  tenant  has  agreed  with  his  landlords  to  pay  a 
not^onc!uJw^"ev"de*n«of  Certain  rent;  for  his  whole  holding,  the  fact  that  he  has 
apportionment.  ^^.^  ^^^^   landlord    his  proportionate  share  of  the  rent  is  not 

conclusive,   but   merely   presumptive,    evidence   that  the   rent   has    been    apportioned 
between  the  landlords. — (Anu  Mandal  v.Kamaludin,  i  C.  L.  R,,  248). 

Apportionment    of    COSSOS* — where    a    Collector    has    under    the    ( ess    Act 

^determined  the  annual  value  in  respect   of   cerUiin   land   and   a   portion   of  that   land 

is   subsequently  granted   as  a  tenure   to  an    under-tenant  and   the  Collector  has  not 

separately  assessed  the  annual  value  of  the  land  of   the  tenure   so   created,    the  under 


Digitized  by  LjOOQ IC 


30O  BENGAL    TENANCY  ACT.  [chap.  viii. 

tenant  is  nevertheless  liable  for  any  cesses  in  respect  of  that  land.  In  such  a  case  it 
is  competent  to  a  Court  to  ascertain  the  annual  value  of  the  land  comprised  in  the 
defendant's  tenure,  so  as  to  ascertiin  the  amount  due  for  cesses.^(Hari  Mohan  Dalai  v* 
Ashtosh  Dhar,  ^  C.  W.  N.,  776). 

ITotiOO: — Sub-section  i  of  this  section  does  not  require  that  the  notice 
therein  contemplated  should  be  given  in  any  particular  manner.  Rule  3, 
Ch.  I  of  the  rules  made  by  the  Local  Government  under  cl.  2  of  s.  189  is  intended  to 
apply  only  to  those  cases  where  the  Act  speaks  of  the  service  of  a  notice  and  not  merely 
the  giving  of  notice  ;  it  may  apply  to  cases  where  the  Act  speaks  ci  the  giving  of 
notice,  if  such  notice  is  required  to  be  gfiven  in  the  prescribed  manner; — Madhub  Ram  v. 
Dayal  Chundcr,  2  C.  W.  N.,  log  :  L  L.  R.,  25  Gal.  445.  .As  to  the  mode  ef  service 
of  notice,  see  Appendix. 

SnbieotIon(2):B6gistrationoftrail8fer:-~'Mt  is  no  longer  compulsory  for  the 
eeminiar  to  register  the  names  of  any  tenants  in  his  sherista.  The  Act  provides  for 
the  official  registration  of  transfers  of  the  rights  of  permanent  tenure-holders .  and 
raiyats  holding  at  Bxed  rates.  But  the  transfers  of  occvpancy-rights  are  not  so 
registered,  and  there  is  no  provision  of  law  by  which  they  can  be  r^stered  in 
the  landlord's  sherista.  When  occupancy  rights  transferable  by  custom,  have  been 
transferred,  it  is  no  doubt  open  to  the  transferees  to  sue  under  the  Specific  Relief 
Act  to  have  it  declared  that  they  have  acquired  certain  rights ;  but  it  is  clear  that 
if  it  is  the  object  of  such  a  suit,  as  it  apparently  was  of  this  suit,  to  have  it  jdeclared 
that  the  old  tenant  is  no  longer  responsible  for  the  rent  and  that  the  transferee  is 
so  responsible  to  the  landlord,  such  a  declaration  cannot  be  obtained  without  the 
service  of  the  notice  prescribed  by  s.  73."  (Per  Rampini  and  Stevens,  JJ.) 
Ambika  V.  Chowdury  Keshri,  L  L.  R.,  24  Cal.,  642. 

Suit  against  some  of  the  heirs  of  the  last  reoorded  tenant :— The    heirs    of 

the  last  recorded  tenant  with  respect  to  an  occupancy  holding  are  entitled  to  claim 
recognition  from  the  landlord  and  if  the  latter,  ignoring  them,  bring  a  suit  Ibr  arrears 
'of  rent  and  in  execution  thereof  sell  the  holding,  the  right  of  the  former  is  not 
affected : — Annada  Kumar  v.  Hari  Das,  4  C.  W.  N.,   608. 

CJeneral  notice  in  the  prescribed  form :— See   rule  6  of  chapter  v  of  the 

Local  Government  rules  in  the  Appendix.  It  should  be  observed,  however,  that 
sub -section  (2)  only  provides  that  a  general  notice  in  the  prescribed  form  shall  be 
a  sufficient  notice,  but  it  does  not  provide  that  any  other  mode  of  publishing  a 
general  notice  will  not  be  sufficient.  Hence,  if  an  auction  purchaser  in  execution 
proceedings  takes  possession  under  section  319  of  the  Civil  Procedure  Code,  and 
his  purchase  is  proclaimed  to  the  tenants  by  beat  of  drum,  that  will  be  a  sufficient 
notice :  or,  if  he  chooses,  he  may  serve  each  of  the  tenants  with  a  written  notice 
of  his  purchase.  Similarly,  purchasers  of  estates  for  arrears  of  revenue  may  pro- 
cee  1  under  section  -29  of  Act  XI  of  1859,  and  purchasers  of  patni  taluks,  for  arrears 
of  rent,  under  section  15,  sub-section  2,  of  Regulation  VIII  of  1819. 

73.     When  an  occupancy-raiyat  transfers  his  holding  with- 
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out  the  consent  of  the  landlord,  the   transferor 

Liability  for   rent      ^nd   transferee   shall   be  jointly  and  severally 

cupan^-holding!^       liable   to   the   landlord  for   arrears     of     rent 

accruing  due  after  the  transfer,  unless  and 
until  notice  of  the  transfer  is  given  to  the  landlord  in  the  pres- 
cribed manner. 

When  an  oconpancy-raiyat  transfers  without  consent :— "  To    meet  those 

cases  in  which  transfer  without  the  landlord's  consent  is  a  valid  custom,  we  have 
provided  in  s.  73  that,  until  notice  of  such  transfer  is  duly  served  on  the  landlord, 
the  transferor  and  the  transferee  shall  be  jointly  and  severally  liable  for  arrears  of 
rent  accruing  after  the  transfer."  (S.  C,  B.  III.J  Hence  this  section  applies  to  . 
cases  where  the  occupancy-holding  is  transferable  by  custom,  but  not  to  cases  where 
it  is  not  transferable.  For  effect  of  transfer  of  non- transferable  occupancy -holdings, 
see  notes  under  s.  23  pp.  125-136.  As  to  occupancy-holdings  transferable  by  custom, 
see  s.  178  (3)  {d)  and  notes.  A  similar  provision  appears  in  s.  108  of  the  Transfer 
of  Property  Act:  "  In  the  absence  of  a  contract  or  local  usage  to  the  contrary,  the 
lessor  and  the  lessee  of  immoveable  property,  as  agSlinst  one  another,  respectively, 
possess  the  rights  and  are  subject  to  the  liabilities  mentioned  in  the  rules  next  follow- 
ing, or  such  of  them  as  are  applicable  to  the  property  leased : — 

"  (t)  The  lessee  may  transfer  absolutely  or  by  way  of  mortgage  or  sub -lease 
the  whole  or  any  part  of  his  interest  in  the  property  and  any  transferee  of  such  interest 
or  part  may  again  transfer  it.  The  lessee  shall  not,  by  reason  only  of  such  transfer, 
cease  to  be  subject  to  any  of  the  liabilities  attaching  to  the  lease.  Nothing  in  this 
clause  shall  be  deemed  to  authorise  a  tenant  having  an  untransferable  right  of 
occupancy,  the  farmer  of  an  estate  in  respect  of  which  default  has  been  made  in 
paying  revenue,  or  the  lessee  of  an  estate  under  the  management  of  the  Court  of 
Wards,  to  assign  his  interest  as  such  tenant,  farmer,  or  lessee." 

This  section  does  not  shew  that  occupancy-holdings  are  saleable  at  the  instance 
of  the  raiyat  or  of  any'  creditor  of  his  other  than  his  landlord  seeking  to  obtain 
satisfaction  of  his  decree  for  arrears  of  rent:~Bhiram  Ali  v.  Gopi  Kanth,  I.  L.  R., 
24  Cal.,  355  ;     2  C.  W.  N.,  188. 

Jointly  and  severally  liable: — Under  section  65  the  holding  of  an  occupancy- 
raiyat  is  liable  to  sale  in  execution  of  a  decree  for  the  rent  thereof,  which  is  declared 
to  be  a  first  charge  thereon.  So  when  the  holding  b  transferred  it  continues  liable 
in  the  hands  of  the  transferee  for  arrears  already  accrued  due. — Rash  Behary 
Bundopadhya  V.  Peary  Mohun  Mookerji  (1878).  I,  L.  R.,  4  Oal.,  346;  Sham  Chand 
Kundu  V.  Brojo  Nath  Pal  Chowdhury  (1873),  B.  L.  R.,  484 ;  S.  C.  21  W.  B.,91. 
The  landlord's  remedy  is,  however,  confined  to  the  sale  of  the  holding  under  his 
decree.  He  cannot  make  the  transferee  personally  liable  for  rent  which  accrued 
due  before  he  became  the    owner  of  such  holding. — Rash 

Remedy  Id  rem.  r»'i       • 

Bihan    v.     Peary     Mohan,     Supra.    The    remedies    which 
are   provided  by  the  Rent  ♦Law  for  enforcing  the  payment  of  rent  by  sale  of  the 
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VIII. 


tenure  or  holding  or  by  distress  are  remedies   in  rem.    The  personal  liability  of 

one  tenant   cannot  be  transferred    to  another.    Ibid.    In  a  case  of   a    tenure,  the 

liability  of  the  recorded  tenant  who  has  transferred  his  tenure  to  another  person 

[  ceases   as  soon  as  the  transfer  has  been  duly  registered  under  the  provisions  of  the 

Bengal  Tenancy  Act,  although  the  landlord  may  not  have 

received  actual  notice  of  such  transfer. — Kristo  Buliuv  v. 
Krista  Dutt,  I.  L.  R.,  i6  Cal.,  642 ;  Mohamed  Abbus  v.  Brojo  Sundari,  I.  L.  R., 
8  Cal.,  360  (F.  B.)  Chinumani  v.  Rash  Bihari,  I.  L.  R.,  19  Cal ,  17.  In  the  case 
of  a  transfer  of  his  holding  by  an  occupancy -raiyat  it  is  different.  The  transferee 
of  an  occupancy-holding  which  is  transferable  by  custom  cannot  maintain  a  suit 
for  compelling  the  landlord  to  register  his  name  in  the  zemindar's  serishta, — ^Ambika 
Prosad  v.  Chowdhry  Kashi,  I.  L.  R.,  24  Cal.,  642.  When  occupancy  rights,  trans- 
ferable  by  custom,  have  been  transferred,  it  is  open  to  the  transferee  to  sue  under 
the.  Specific  Relief  Act  to  have  it  declared  that  he  had  acquired  certain  rights ;  but 
if  it  is  the  object  of  such  to  have  it  declared  that  the  old  tenant  is  no  longer  respon- 
sible for  the  rent,  such  a  declaration  cannot  be  obtained  without  the  service  of  the 
notice  prescribed  by  this  sectiop*: — Ibid. 

In   the  case  of  the  transfer  of  the  entire  holding,  the  transferor  and   transferee 

arejliable  jointly  and  severally  for  arrears  accruing  due  after 
holding*  *       ^^  the  transfer.  But  where  only  a  part  of  the  holding  is  transferred 

the  recorded  raiyat    continues  solely  liable  for  the  entire  rent. 

Neither  the  sale  of  the  entire  holding  nor  the  sale   of  a  part  is  a  ground  of  forfeiture. 

— Kabil  Sandear  v.  Chander  Nath,  I.  L.  R.,  20  Cal.,  590.     Where  the  landlord  not 

only  has   knowledcfe  of  the  transfer  but  also  has  received  rent 
Acceptance  of  rent.  ^  °  ^  ^ 

from  the  transferee  of  a  holding  which  was  transferable  by 

custom  without  the  consent  of  the  landlord,   he  cannot  regard  the  transferor  as  still 

in    occupation    of    his  holding. — Abdul    Aziz    v.    Ahmedali,   I.  L.  R.,  14  Cal.,  795. 

Receipt  of  rent  would  be  equivalent  to  consent.     And    this    not  only  in    the    case 

of  holdings    transferable    by    custom ;    for,    as    already    observed,    even  where  the 

holdings  are  not   transferable,   receipt  of  rent  would  amount  to  a  recognition  and 

sanction  of  the  transfer. 

ApportiOHmOllt  of  rWlt ; — See*  notes  under  that  heading  under  s.  72  ante. 

HodO  of  service  of  notice :— See  Appendix. 

Illegal  cesses,  &c. 

74.     All   impositions   upon   tenants    under    the  denomi- 
nation    of     abwab,    tnahtuty    or     other     like 
AS!&3ieJi:      appellations,   in   addition   to   the   actual  rent, 
shall  be  illegal,    and  all  stipulations   and   re- 
servations for  the  payment  of  such  shall  be  void. 

Old  Acts'* — •*  The  impositions  upon  the    raiyats,   under  the  denomination   of 
abwab, .   mahtat  and   other  appellations  from   their  nufliber  and  uncertainty,  having 
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become  intricate  to  adjust  and  a  source  of  oppression  to  the  raiyats— all  proprietors 
of  land  and  dependent  talukdars  shall  revise  the  same  in  concert  with  the  raiyats, 
and  consolidate  the  whole  with  the  asil  into  one  specific  sum.  In  large  zemindaries 
or  estates,  the  proprietors  are  to  commence  this  simplification  of  the  rents  of  their  * 
raiyats  in  the  perganas  where  the  impositions  are  most  numerous,  and  to  proceed 
in  it  gradually  till  completed,  but  so  that  it  be  effected  for  the  whole  of  their  lands 
by  the  end  of  Bengal  year  1198  in  the  Bengal  Districts,  and  of  the  Fussilee  and 
Willayati  year  in  the  Behar  and  Orissa  Districts,  these  being  the  periods  fixed 
for  the  delivery  of  pottas  as  hereinafter  specified.  " — (s.  54  Regulation  VlII  of  1793.) 
^*  No  actual  proprietor  of  land  or  dependent  talukdar  or  farmer  of  land  of  whatever 
description  shall  impose  any  new  abwab  or  mahtat  upon  the  raiyats  under  any 
pretence  whatever.  Every  execution  of  this  nature  shall  be  punished  by  a  penalty 
equal  to  three  times  the  amount  imposed ;  and  if  at  any  future  period  it  is 
discovered  that  a  new  abwab  or  mahtat  has  been  imposed,  the  person  imposing  the 
same  shall  be  liable  to  this  penalty  for  the  entire  period  of  such  imposition .^-(s.  55  lb,).  " 
In  the  event  of  any  claims  being  preferred  by  proprietors  of  estates  or  dependant 
talukdars,  farmers  or  raiyats  on  engagments  wherein  the  jDonsolidation  of  asil,,  abwab  &c. ' 
shall  appear  not  to  have  been  effected,  they  are  to»  be  nonsuited  with  costs' '.— 
(s.  61  lb,),  "  Such  parts  of  Regulation  VIII  of  1793  and  of  Regulation  IV 
of  1794  as  require  that  proprietors  of  land  shall  prepare  forms  of  pottas, 
and  that  such  forms  shall  be  revised  by  the  Collectors,  and  which  declares 
that  engagements  for  rent  contracted  in  any  other  mode  than  that  prescribed  by  the 
R^^lation  in  question  shall  be  deemed  to  be  invalid,  are  likewise  hereby  rescinded 
and  the  proprietors  of  land  shall  henceforth  be  considered  competent  to  grant 
leases  to  their  dependant  talukdars,  under-f^rmers  and  raiyats,  and  to  receive  corres- 
pondent engagements  for  the  payment  of  rent  from  each  of  these  classes  or  any 
other  classes  of  tenants  according  to  such  form  as  the  contracting  parties  may  deem 
most  convenient  and  most  conducive  to  their  respective  interests,  provided,  how- 
ever, that  nothing  herein  contained  shall  be  construed  to  sanction  or  legalise  the 
imposition  of  arbitrary  or  indefinite  cesses,  however  under  the  denomination  of  abwab> 
mahtut  or  any  other  denomination.  All  stipulations  or  reservations  of  that  nature 
shall  be  adjudged  by  the  Courts  of  Judicature  to  be  null^nd  void  ;  but  the  Court 
shall  notwithstanding  maintain  and  give  effect  to  the  definite  clauses  of  engage- 
ments between  the  parties,  or  in  other  words,  enforce  payment  of  such  sum  as 
may  have  been  specifically  agreed  upon  between  them."— (s.  -3,  Regulation  V  of 
181 2).  "  Every  under-tenant  or  raiyat,  from  whom  any  sum  is  exacted  in  excess 
of  the  rent  specified  in  his  pottas,  1  or  payable  under  the  provisions  of  this  Acffft 
whether  as  abwab  or  under  any  other  pretext,  shall  be  entitled  to  recover  from 
the  person  receiving  such  rent,  damages  not  exceeding  double  the  amount  so 
exacted."—  (s.  10  of  Act  X  of  1859  and  s.  n  of  Act  1869  B.  0.) 

What  arb  not  abwabs : — Section  61  of  Reg.  VIII  of  I793ands.  3of  Keg.  V 
of  i8i2  were  repealed  by  s.  i  of  Act  XVI  of  1874 ;  and  it  should  be  remembered 
that  this  Act  repeals  ss.  54  and  55  of  Reg.  VIII  of  1793  (schedule  i)    withovrt  enacting 
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any  provision  about  the  consolidation  of  rent,— of  the  whole  with  the  asil  into  one 
specific  sum.  All  that  this  section  prohibits  13  the  imposition  under  the  denomi- 
nation of  abvtab  mahtut  or  other  like  appellations  in  addition  to  the  actual  rent. 
'Hence  in  all   cases  about  illegal  cesses,  the  question  will  now  turn  about  the  meaning 

of  the  words   *' actual   rent.'*     If  a  zemindar  demands  a  cess 
Actual  rent. 

over  and  above  the  original  rent,  which  has  not  the  deno- 
mination of  abwab,  mahtut,  or  the  like,  and  the  raiyat  consents  and  contracts  to  pay 
it,  this  demand  and  the  old  rent  form  a  new  rent  lawfully  claimable  under  the  con- 
tract, and  which  together  will  be  the  actual  rent.— (Jeeatullah  v.  Jugodindra  Narain, 
22  W.  R.,  12.)  And  so  if  a  raiyat,  for  the  purpose  of  preventing  disputes  with  hi» 
landlord,  agrees  to  make  a  definite  payment  to  the  landlord  in  addition  to  his  rent, 
the  additional  payment  cannot  be  treated  as  an  illegal  cess;  for  s.  3,  Reg. 
V  of  181 2,  rather  favours  such  arrangements  and  provides  for  their  being  enforced.— 
(Serajgunge  Jute  Company,  Limited,  v,  Torabdee  Akoond,  25  W.  R.,  252.)  A 
condition  in  a  lease,  that  the  tenant  will  pay  to  the  landlord  collection  charges,  can 
be  enforced  if  the  condition  is  definite  and  certain  in  its  nature,  and  forms  part  of 
the  consideration  for  the  lea%s. — (Mohomed  Fayez  Chowdry  v.  Jamoo  Gazee, 
L  L.  R.,  8  Cal.,  730.)  Where  a  lease  described  a  certain  sum  as  collection  charges 
and  as  forming  part  of  the  consideration  of  the  lease,  it  was  held  that  the  sum  was 
part  of  the  rent,  and  was  not  an  abwab. — (Radha  Prosad  v.  Balkvor  dis- 
tinguished. Radha  Churn  Roy  Chaudhuri  v.  Golap  Chandra  Ghose  (1904),  8 
C.  W.  N.,  529.)  A  purabi  was  held  to  be  a  part  of  the  legal  consideration  for 
p^^j^j  a  contract  and  Jegally    enforcible.— Jugodish   r.   Zarikorlla, 

24  W.  R.,  90 ;  but  see  Kamalakanta  v,  Kumo  Mahomed, 
II  W.  R.,  395.  And  where  a  tahsildar  had  obtained  payments  from  raiyats 
by  way  of  bhika  over  and  above  the  rent,  such  sums,  if  paidVoluntarily,  were 
for  the  benefit  of  the  landlord ;  and  the  agent  was  accountable  for  the  same  to  the 
landlord. — Nobin  Chunder  v.  Gura  Gobind,  25  W.  R.,  8.  Certain  payments 
which  were  not  so  much  in  the  nature  of  cesses  as  of  rent  in  kind,  and  which  were 
uniform  and  had  been  paid  by  the  rfciyat  from  the  beginning^according  to  local 
custom,  were  held  not  to  be  illegal  cesses.— Budhun  Orawan  Mahton  v. 
Baboo  Juggessur  DoyaJ  Singh,  24  W.  R.,  4.  Khuntagari  or  the  levying  by  riparian 
Khuntmgari.  proprietors  of  a  charge  imposed   upon    boatmen   for  driving- 

pegs  into  the  river  bank  for  the  purpose  of  attaching  their 
boats  thereto,   is  nob  an  illegal  cess.— (Dhunput  Singh  v.   Denobundhu,  9  C.  L.  R., 
279.)    So  ddk  cess  is  not  an  abwab,  because  it  is  nowhere  declared  to  be  iU^, 
^d  it  is  recoverable  under  a  contract  under  s.    12  of  Act  VIII  of  1862  B.  C.  Section 
Dak  ccsi.  3  of  that  Act  provides  that  "it  shall  be  lawful  for  the  Magistrate 

of  any  district  or  for  such  officer  as  the  Government  may  from 
time  to  time  direct  to  raise,  as  hereinafter  provided,  the  monies  necessary  for  the 
establishment  required  for  the  purpose  of  efficiently  maintaining  the  zemindari  diks 
within  the  district,  from  all  zemindars,  sadar  farmers  and  other  persons  paying 
revenue  direct  to    Government    in  respect  of  lands  situated  within  the  district ;  "  and 
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s.  5  provides  :  "  The  Magistrate  or  such  other  officer  as  aforesaid  shall  in  each  and 
every  year,  on  or  before  the  last  day  of  the  month  of  December,  fix,  subject  to  the 
approval  and  revision  of  the  Commissioner  of  the  Division,  the  total  sum  necessary 
for  the  next  ensuing  year  for  the  efficient  service  of  the  zemindari  daks  in  his  district, 
and  apportion  such  amount  rateably  on  the  sadar  jumma  of  the  parties  liable  as 
aforesaid  to  pay  the  same,  and  shall  appoint  the  days"  for  the  payment  thereof.  " 
Section  8  provides  :  "It  shall  be  lawful  for  such  Magistrate  or  other  officer  aforesaid 
by  an  order  to  that  effect,  to  exempt  from  the  liability  to  payment  of  an  assessment 
under  this  Act  any  person  the  sadar  jumma  of  whose  estates  in  any  one  district 
does  not  exceed  fifty  rupees  a  year."  Section  9  provides:  **  The  sums  leviable 
under  this  Act  shall  be  paid  into  the  district  treasury  half  yearly  and  in  advance  by. 
the  persons  liable  to  pay  the  same :  and  any  person  or  the  local  agent  of  any  person 
liable  to  pay  any  sum  assessed  under  this  Act,  who  shall  refuse  or  shall  for  the  space  of 
thirty  days  after  the  day  appointed  for  the  payment  thereof  neglect  to  pay  the 
same  shall  be  liable  to  pay  double  the  amount  so  assessed,  which  said  double  amount  in 
default  of  immediate  payment  shall  be  levied  by  the  ord«r  of  the  Magistrate  or  of  such 
other  officer  as  aforesaid  by  distraint  and  sale  of  moveable  property  of  the  person  making 
the  default.  Provided  always  that  no  person  shall  become  liable  to  pay  double 
the  amount  origirvally  assessed,  so  long  as  any  appeal   instituted  by  him  under  section 

7  of  this  Act  shall  be  pending.  Section  10  provides :  "  If  the  whole  of  the  sum 
raised  for  the  service  of  any  one  year  be  not  actually  required  for  that  service, 
the  surplus  should  be  placed  to  the  credit  of  the  zemindari  d4k  account  for  the 
next  ensuing  year,  and  shall  go  in  reduction  of  the  total  sum  to  be  levied  for 
the  service  of  that  year  under  this  Act :  and  when  a  double  amount  is  levied  under 
the  last  preceding  section,  so  much  thereof  as  is  in  excess  of  the  same  for  which 
the  person  from  whom  it  is  levied  was  in  the  first  instance  assessed,  shall  in  like 
manner  be  placed  to  the  credit  of  the  next  ensuing  year's  account,  and  go  in 
reduction  of  the  total  sum  to  be  levied  for  that  year."  And  s.  12  provides : 
"  Nothing  in  this  Act  contained  shall  in  any  way  affect  or  alter  any  contract  or 
engagement  made  or  to  be  made  by  any  zeminder  with  any  person  holding 
under  him.  '*  Under  this  last  section  if  a  raiyat  has  agreed  to  pay  dAk  cess  to  the 
zemindar  or  to  his  superior  landlord,  that  contract  is  valid.  A  suit  for  d4k  cess  is 
ordinarily  cognizable  by  the  Court  of  Small  Causes.  But  where  it  is  claimed  under 
the  contract  by  which  the  rent  is  payable,  practically  as  part  of  the  rent,  and  the 
occupation  of  the  land  is  the  consideration  for  its  payment,  it  must  be  regarded  as 
rent,  that  is  to  say,  as  a  part  of  what  is  lawfully  payable  in  money  for  use  and 
occupation  of   land  held  by  the  tenant. — Dheraj  Mahtab    (hand  v\   Radha   Binode, 

8  W.  R.,  517  ;  Erskine  r.  Trilochan  9  W.  R.,  518.  In  Watson  v,  Srikrishna  Bhumik, 
(I.  L.  R.,  21  Cal.,  132),  however,  it  was  held  that  dAk-cess  was  to  be  regarded  as  rent  for 

purposes  of  section   135  of  the  Act.     See  notes,  under  sec.     3    (5)    ante    and  under 

section  153  post. 

Similarly,   as    regards  chaukidars'   wages.     Where  a  patnidar  was  by  the  terms 
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of    his    lease    bound    to    pay    half  of   the    pay  of  the  villafire 
Chaukidare.  wages  ^  '^  '^'  ^ 

chaukit&rs,    and     the     stipulation     had    been    entered    into 

between  parties  competent  to  contract  and  had  been  made  for  valuable  consideration, 

it  has    been   held-    that     the     amouut     the     Patnidar    had  agreed     to   pay    was 

to  be  paid  quite  as   much   on  account   of  the  occupation  of  the  land  as  that  which 

was  expressly  called  the  rent,   and  was  part  of   the   ground-rent  quite  as  much  as 

the  latter.     It  was,   therefore,   not  an  abwab,   and  was  recoverable. — AhsanuUa  v^ 

Tirthabumi,     I.     L.    R.,     22     Cal.,     680.      Similarly     other     cesses      recoverable 

%is     rent     under    any      enactment    are    not    cesses      but    rent. — See     s.     3     (5), 

ante.     Company's  batta  in    cases     of    tenure    existing    from    the    time    when    the 

sicca    rupee  was    prevalent    or  of  tenures  whose  rent  has 

Company's  batta.  l  /:      j    •         •  •        t  .  u      v. 

been   fixed  \r\  sicca    rupees   is,    I    presume,   not  an  abwab 

but    a    mere     exchange     and    therefore    legally    recoverable.    Act    XVII    of    1835 

first  introduced    new  coins  known  as  Company's  rupee,  and  the  relative  value  between 

the  new  coins  and  the  old  ones  is  thus  laid  down  in  s.  4 :     "  And  be  it  enacted  that 

the  said   rupee   (Company  rupee)    shall   be   received  as  equivalent  to  the  Bombay, 

Madras,    Furrukabad  and   Sosat   rupees,    and  to  fifteen- sixteenths  of  the  Calcutta 

sicca   rupee^  and  the  half  and  double  rupee  respectively  shall  be  received  as  equivalent 

to   the   half  and   double  of  the  above-mentioned  Bombay,  Madras,  Furrukabad  and 

Sonat  rupees,^  the  half  and  double  of  fifteen- si xteehths  of  the  Calcutta  sicca  rupee,** 

But  the  existing  contracts   for   payment  of  Calcutta  sicca  rupees  at  a  different  rent 

from  the  above,   if  payment  was   made   in   any  other  Presidency,  was  kept  intact  by 

s.  6  which  ran  thus :     "  Provided  that  if  in  any  contract  for  the   payment  of  Calcutta 

sicca  rupees   it  shall  have  been   specially  stipulated   that  if  payment  be  made  in  the 

territories  of  Madras,  Bombay  or   Agra  Presidency,    it   shall   be  made  in   the  rupee 

now  current   in  those   Presidencies  respectively,   at  a  different   rate  from  that  abox-e 

provided  with  reference  to  the   Calcutta  sicca  rupee,   the  contract  shall    be  satisfied 

by  payment  within  those  territories  of  Company's  rupees  of  the  amount  of  Furrukabad., 

Madras,  of  Bombay  rupees  so  specially  stipulated : — Provided  also,  that   if  payment 

of  the  principal  or  interest  of  the   Public  Debt  be  made  for  the  convenience  of  the 

creditors  at  any  Public  Treasury  other  than  as  stipulated  in  the  Notes  and  engagement 

of  the  Government  it  shall  be  competent  to  the   Government   to   make   such   payments 

at  the  same  exchange  as  heretofore.  "     It  follows  from  these  provisions  that  where  the 

contract  is  in  sicca  rupees,  it  is  quite  legal  under  Act   XVI II   of   1835  to   recover  its 

value  in   Company's  rupees,     or  in    other  words  to    recover  Company's    batta  or 

exchange.     A   sicca  rupee  exceeds  the   Company's  rupee  by  i    anna  5   kowris  and 

I   kranti.     The  other   Acts   relating  to   the  silver  coinage  are  Act  XIII  of  1836,  Act 

XXVI  of  1837  and  Act  XXI  of  1838.     Under  the  first  ; of  these,   the  Calcutta  sicca 

rupee  ceased  to  be  a  l^al  tender.  The  sicca  rupee  no  longer  exists  as  a  coin,  though  it 

is  still  used  in  accounts.     It   should  be   remembered  that   under  the  present   s.  74, 

the  actual  rent  is   recoverable,   and  when  the  contract   is  in  sicca  rupee,  is  not  the 

Company's  rupee  ^/f/5   the  batta  or  exchange  the  actual   rent?    Act   XIII  of   1836 

provides  that  ^icca  rupees  shall  cease  to  be  a  legal  tender  in  discharge  of  any  debt.'* 
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but  it  does  not  provide  that  a  contract  in  Sicca  rupees  is  illegal.  If  such  a  contract 
is  made,  it  is  enforceable  only  in  its  equivalent  value  of  Company's  rupee  under  the 
above.  Though  I  have  thus  given  with  some  diffidence  above  my  views  on  the 
subject,  I  ought  to  state  that  in  a  Sadar-Dewani  decision,  batta  or  exchange  has  been 
held  to  bean  illegal  cess. — Chuckun  Shahoo  v.  lioop  Chand  Panday,  S.  D.  A.,  1848, 
680. 

The  following  have  been  held  to   be  illegal  cesses  :    ( i )   nay  ay  or  an  exaction 
from   the   remaining   raiyats  to  make   up   the  rents   of   those 
area  wa  8.  ^j^^  had  absconded  or  died — (S.  63,  feeg.  I  of   1793;  Dhalee 

Pramanik  v,  Ananda  Chunder,  5  W,  R.,  Act  X,  86  ;  (2)  bardana  for  the  subsistence 
of  the  zemindar  and  kotwalee,  a  cess  for  tobacco — Chuckun  Shahoo  v.  Roop  Chand 
Panday,  S:  D.  A.,  1845,  680  ;  (3)  chanda  or  subscription — M^hnath  Thakur  v. 
Meliss,  S.  D.  A.,  1853,3;  (4)  parobi  or  festival  cess-Kamala  Kanta  v.  Kalu 
Mahomed,  3  B.  L,  R.,  H.  O.,  44;  11  W.  R.,  395;  Mr.  Justice  Norman  observed 
in  this  case  :  "The  defendants  took  a  village  in  ijara  from  the  plaintiflF 
for  10  years.  Before  the  expiration  of  their  lease,  the  defendants  suble' 
the  property,  and  at  the  same  time  entered  into  ar*  agreement  with  the  plaintiff  to 
the  following  effect :— "We  have  been  getting  your  furabi  (festival  cess  paid  from 
the  villages  at  rupees  175.  The  durijaradar  has  nothing  to  do  with  the  said  purabi ; 
we  shall  pay  you  the  same  year  after  year.'  It  was  found  by  both  the  Lower  Courti 
and  is  not  now  denied  that  this  purabi  is  an  arbitrary  and  indefinite  cess  on  the 
raiyats  such  as  is  described  in  section  54  of  Regulation  VIII  of  1793.  The 
exaction  of  such  a  cess  would  have  been  illegal  under  section  3  of  Regulation 
V  of  18 12,  and  is  now  prohibited  by  section  10  Act  X  of  1859.  A  contract  providing 
for  the  collection  and  payment  over  to  the  zemindar  of  the  proceeds  of  such  a  cess, 
appears  to  us  to  fall  within  the  rule  stated  by  Chief  lustice  Holt  in  Bartlet  v.  Viner 
Cartherd.  252.  Every  contract  made  for  or  about  any  matter  or  thing  which  is 
prohibited  and  made  unlawful  by  statute  is  a  void  contract. — See  Domat's  Civil 
Law,  Vices  of  Covenants,  Tit.  XVI 1 1  section  4.  We  think  the  object  of 
the  contract  was  therefore  illegal  land  that  the  suit  was  properly  dismissed 
on  this  ground  by  the  Judge.' '  (s)purvi  bhika  (  percntra  Jagodish  Chunder  v.  Tarikulla 
24  W.  R.,90),  a  present  to  the  zemindar  on  his  son's  first  catMig  rice  or  annaprasan. — 
Nobin  Chander  v.  Gurugovind,  I4  W.  R.,  447  ;-—t*^e  Court  (Macpherson,  O.  C,  J., 
and  Birch,  J.,)  observed:  **  It  seems  to  us  on  the  evidence  that  it 
{purabi)  is  not  in  the  nature  of  an  abwab  or  illegal  cess  but  really  in  the 
nature  of  a  payment  which  the  parties  contracted  to  make ;  that  there  is  nothing 
illegal  about  it,  it  being  part  of  the  consideration  for  which  the  agreement  was 
entered  into."  This  must  be  held  to  be  overruled  by  the  F.  B.  decision  of 
chulhan  Mahatin.  In  both  these  cases,  therefore,  the  question  as  to  whether  a  purabi 
was  an  abwab  turned  upon  eyidence.  (6)  Russum  kaeza  or  kasie's  fees ;  although 
the  raiyat  had  paid  it  until  a  judge  by  proclamation  declared  it  illegal,  and  although 
the  assessment  4t  the  Decennial  Settlement  was  alleged  to  have  included  it — 
Luckhee    Dcbee  v.  Sheik   Ahta,    S.  D.  A.,  1852,55.)  (7)  patwari^s  wages  or  allow- 
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ances- Burmai  v.  Sree  Nunda,  12  W.  R.,  29;  Mengur  Munder  v,  Hari  Mohan, 
23  W.  R.,  447) ;  (8)  Zabita  batta,  and  excess  of  half  an  anna  in  the  rupee  on  the 
jumma,  although,  in  this  instance,  the  kabuliyat  stipulated  that  the  farmer  should 
recover  such  sums  over  and  above  the  agreed  jumma,  as  were  realised  in  the  mofussil 
under  that  head. — Radha  Mohan  v,  Gunga  Persad,  7  Sel.  Rep.,  142  j  (9)  a  cess, 
being  a  certain  proportion  of  every  maund  of  goor  (molasses)  manufactured,  over  and 
above  the  regular  money-rent — Sonam  Sukul  v.  Sheik  Elahi  Buksh,  7  W.  R.,  453; 
(10)  a  tax  on  cattle — Bhagirath  v.  Ram  Narain,  9  W.  R.,  300;  (11)  Nueeuranas 
and  Mehinanee  have  been  allowed  on  the  ground  that  the  provisions  against  the 
imposition  of  abwabs  were  intended  to  prevent  the  imposition  of  new  abwabs  and 
not  to  disallow  imposts  in  force  before  the  Decennial  Settlement — Rajah  Madho 
V,  Rajah  Bidyanund,  S.  D.  A.,  1848,  442.  These  should,  under  the  Full  Bench 
decision  of  Chultan  ^ahton,  be  now  considered  as  not  recoverable^  (12)  so  a  claim 
for  dasturi  batta  and  poonia  nusBurna  (presents  on  assessment  or  payment  of  the 
first  instalment  of  rent)  have  been  held  valid,  when  the  kabuliyat  specified  these 
items,  the  Court  considering  that  s.  3  of  Reg.  V  of  1872  which  authorises  the  land- 
holders to  grant  such  pottahs  as*  they  may  think  proper,  with  the  proviso  that  this 
should  not  legalise  arbitrary  or  indefinite  cesses,  legalised  customary  cesses 
when  specified  in  the  pottahs  or  kabuliyat,  because  the  Regulation  goes  on  to 
provide  that  while  all  stipulations  for  such  arbitrary^or  indefinite  cesses  were  to  be 
held  null  and  void,  the  definite  clause  of  engagements  should  be  carried  into  effect, 
and  the  payment  of  such  sums  as  were  specifically  agreed  upon  enforced. — Bhoor 
Pasbun  V.  Khem  Chand,  S.  D.  A.,  1857,  1508.  This  decision  should,  I  presume, 
be  also  supposed  to  be  overruled  by  the  Full  Bench  refered  to. 

The  whole  subject  come  under  consideration  in  the  case  of  Chultan  Mahton  v. 
Tiluk  Dhari  Sing,  I.  L.  B.,  11  Cal..  175,  F.  B.;  the  plaint  in  that  case  demanded 
the  following  customary  abwabs: 

On  the   nagdi  tenure. 

Rs.  As.  P. 


Rent 

75    9    0 

Dasturi           ...                 ... 

... 

0     7    9  at  i  anna  ger  bigha. 

Hujjutana  (fee  for  the  hujjut 

or  receipt) 

DID 

Sonari 

... 

2    6    0  at  i  anna  per  rupee. 

Batta  Mdl      ... 

... 

311     0  at  3  pice  per  rupee. 

Batta  Company 

3  13    6            Ditto. 

Dak  Cess 

... 

1   II     0 

Road  Cess        ••• 

Total 

12  10    0 

100  5    3 

On  the  bhaoli  tenure 

Neg  (or  the  landlord's  due) 

...   I  seer  4chataks  per  maund. 

Pansera  (or  the  harvest  fee) 

... 

. 

...  5  seers. 

Bohwara  (for  the   payment   of  the  wages  of  the  village 
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watchman)  ...  ...  ...  . . .  2  chataks per  maund. 

Powhi  (for  the  payment  of  the  v/ages  of  the  priest)         ...  4  chataks  per  maund. 

Nocha  (for  the  payment  of  the  wages  of  the  village 
establishments,  vie,y  the  patwari  2  cfiatacks,  the 
gomashta  2  chatacks,  the  amin  2  chatacks,  the  pales  i 
chatack,  the  nowinsinda  ichatack)  ...  ...  8  chatacks  per  maund. 

Mangun  ...  ...  ...  ...  30  seers  per  plough. 

5't<f/ifl  (patwari 's  due)  ...  ...  ...  10  seers  per  plough. 

The  defendant  denied  that  any  arrears  of  rent  were  due,  but  whilst  admitting 
that  he  was  liable  to  pay  i  anna  per  raiyat  for  hujjutaua^  and  3  pice  per  rupee  for 
Batta  Company^  contended  that  other  items  were  illegal  cesses  and  were  not  recover- 
able. The  Subordinate  Judge  found  that  the  defendant  was  liable  for  road  cesS 
and  for  the  items  admitted  by  him,  but  as  regards  the  remaining  items  othei  than 
the  assul  rent  he  held  that  they  were  illegal,  as  being  contrary  to  s.  54  of  Reg.  VI 11 
of«i793«  The  District  Judge  found  that  the  evidence  eiven  satisfactorily  established 
a  custom  showing  that  the  cesses  claimed  on  the  nugi  tenure  had  been  prevalent 
in  the  village  for  very  many  years,  and  that  they  h^d  been  paid  by  other  raiyats  for 
a  long  period ;  and  as  regarded  the  dues  claimed  on  the^ bhaoli  lands,  that  the  evidence 
established  that  these  dues  had  been  collected  and  paid  from  time  immemorial.  The 
High  Court  found  that  "  the  plainti^s  suitj  so  far  as  the  disputed  abwabs  are  con- 
cernedt  should  be  dismissed."  Mitter,  J.  (Tottenham  and  Pigott  JJ.,  concurring), 
remarked :  "It  has  been  contended  before  us  on  behalf  of  the  plaintiffs  that  the 
liability  relating  to  the  payment  of  these  abwabs  flows  from  the  incidents  of  the 
contract  under  which  the  lands  were  let  to  the  defendant  and  his  ancestors,  such 
incidents,  though  not  expressly  mentioned  in  the  contract,  being  still  deducible  from 
the  usage  or  custom  established  on  the  evidence.  I  am  of  opinion  that  this  contention, 
so  far  as  it  goes,  is  sound;  but  the  question  is  whether,  having  regard  to  the 
laws  in  force  relating  to  abwabs,  such  a  contract  is  enforceable.  The 
solution  of  this  depends  upon  another  question,  namely,  whether  the  imposition  of  such 
abwabs  as  these  is  prohibited  and  made  unlawful  by  any  law  in  force  in 
this  country  ?  If  the'jiffirmative  be  the  correct  answer  of  this  latter  question,  it  does  not 
admit  of  any  doubt  that  the  plaintiffs  are  not  entitled  to  enforce  the  contract  and  to 
recover  the  disputed  items ;becau:»e  every  contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful  by  statute,  is  a  void  contract.'* — (^Section 
23,  Indian  Contract  Act).  Section  54,  Regulation  VIII  of  1793,  says;  'The  imposition 
upon  the  raiyats  under  the  denomination  of  abwab,  mahtut,  and  other  appellations,  from 
their  number  and  uncertainty  having  become  intricate  to  adjust  and  a  source  of 
oppression  to  the  raiyats,  all  proprietors  of  land  and  dependent  talukdars  shall  revise 
the  same  inj:oncert  with  the  raiyats  and  consolidate  the  whole  with  the  assul  into  one 
specific  sum.  The  next  section  provides  a  peialty  for  the  infraction  of  the  aforesaid 
provision.  '  Section  61  of  the  same  Regulation  has  laid  down  that,  *in  the  event  of  any 
claims  being  preferred  by  proprietors  of  estates  or  dependent  talukdars,  farmers  or 
raiyats   on  engagements  wherein  the  consolic'a'.ion  of  assul,  abwab,  &j.,   shall  appear 
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not  to  have  been  made  they  are  to  be  non -suited  with  costs.  Section  3  of  Regulation 
V  of  1 81 2  provides  as  follows :  •  Such  part  of  R^ulation  VI 11  of  1793 
and  of  Regulation  iV  of  1794  as  require  that  the  proprietors  of  land  shall  prepare 
forms  of  pottahs,  and  that  such  forms  revised  by  the  Collectors  and  which  declar^ 
that  engagements  for  rent  contracted  in  any  other  mode  than  that  prescribed  by 
the  R^vilations  in  question  shall  be  deemed  to  be  invalid,  are  likewise  hereby  rescinded, 
and  the  proprietors  of  land  shall  henceforward  be  considered  competent  to  g^nt 
leases  to  their  dependent  talu^dars,  under-farm'ers,  and  raiyats,  and  to  receive 
correspondent  engagements  for  the  payment  of  rent  from  each  of  these  classes  or 
any  other  classes  of  tenants  according  to  such  form  as  the  contracting  parties  may 
deem  most  convenient  and  conducive  to  their  respective  interests,  provided,  however, 
Chat  nothing  herein  contained  shall  be  construed  to  sanction  or  legalize  the 
imposition  of  arbitrary  or  indefinite  cesses  whether  under  the  denomination  of 
abwab,  mahtut»  or  any  other  denomination.  All  stipulations  or  reservations  of 
that  nature  shall  be  adjuc^ed  by  the  Courts  of  Judicature  to  be  null  and  void  ;  tet 
the  Court  shall  notwithstanding  rr^ntain  and  give  effect  to  the  definite  claiisesof 
the  engagements  between  the  9arties,  or,  in  other  words,  enforce  payment  ^i  such 
sum  as  may  have  been  specially  agreed  upon  between  them.*  Section  10  erf  Act 
X  of  1859,  and  section  11  of  Bengal  Act  VI 11  of  1869,  declared  the  exaction  of  any 
sum  in  excess  of  the  rent  specified  in  the  pottah  of  an  under-tenant  or  a  raiyat,  or- 
payable  under  the  provisions  of  the  aforesaid  Acts  as  abwabs,  &c.,  to  be  ill^^al. 
Under  the  provissons  0/ the  Regulations  and  Acts  cited  abovCf  it  seems  to  me  that  a 
contract  for  the  payment  of  abwabs  is  unlawful,  and  is  not  enforceable  by  law.  It 
hasj>een  contended  before  us  that  a  claim  for  the  recovery  of  the  abwabs  existing  before 
the  Permanent  Settlement  is  enforceable  notwithstanding  these  provisions,  because  sec- 
tion 54  of  Regulation  VIII  of  1793  contained  only  a  direction  the  consolidation  of  the  ab- 
wabs with  the  assul  jumma,  but  no  penalty  was  attached  to  an  omission  on  the  part  of 
the  landholders  to  act  according  to  that  direction.  But  it  seems  to  me  that  this 
contention  is  not  correct,  because  section  61  of  the  said  Regulation,  in  my  opinion, 
provided  the  penalty  in  question,  that  penalty  being  the  non -suiting  of  the  claim  for 
the  recovery  of  the  abwabs.  Even  supposing  that  this  contention  is  valid,  still  the 
plaintiffs  cannot  succeed  in  this  case.  There  being  this  plain  direction  in  the  Regu- 
lation, that  if  it  was  not  complied  with,  it  is  for  the  landlord  to  prove  that  these 
abwabs  existed  at  the  time  of  the  Permanent  Settlement.  The  plaintiffs  in  this 
case  have  not  established  this  fact.  It  has  been  next  contended  that,  although  the 
disputed  items  in  the  plaintiff's  claim  are  described  in  the  plaint,  as  '  old  usual 
abwabs,'  and  in  the  zemindari  accounts  also  they  are  designated  as  abwabs,  sepa- 
rate and  distinct  from  the  specified  rent,  yet  they  are  not  abwabs  but  part  of  the 
rent.  This  contention  is  mainly  based  upon  the  ground  that  any  thing  which  is 
certain  and  definite  does  not  come  under  the  class  of  abwabs,  the  imposition  of  which 
b  prohibited  by  the  Regulations.  Although  the  Regulations  did  not  clearly  define 
what  an  abwab  is i  still  I  think  that  it  cannot  be  maintained  that  any  thing  which 
is  definite  and  Certain   is  not  an  abwab    under  the  Regulatians,  although  the  parties 
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to  the  contract  may  call  it  so.  It  seems  io  me  that  the  Regulations ^  without  defining 
accurately  what  an  abwab  is,  left  this  question  for  the  determination  by  the  Court 
in  each  case  upon  the  evidence,  \  cannot  find  anywhere  in  the  Regulation  the 
precise  definition  of  the  word  abwab  which  would  justify  me  to  treat  the  disputed 
items  of  claim  as  part  of  the  specified  rent,  although  the  plaintiffs  daira  them  in  the 
plaint  and  entered  them  in  the  zemindari  accounts  as  *  abwab.'  //  has  been  further 
said  that,  as  there  is  a  contract  between  the  parties  for  the  payment  of  these  dues, 
under  the  latter  portion  of  section  3,  Regulation  V  of  1S12,  the  plaintiffs  are  entitled 
to  recover  them.  But  the  language  of  that  section  does  not,  in  my  opinion,  support 
this  contention  ;  on  the  other  hand,  it  provides  •  that  nothing  therein  contained  shall 
be  construed  to  sanction  or  legalize  the  imposition  of  arbitrary  or  indefinite  cesses 
whether  under  the  denomination  of  abwab,  mahtut  or  any  other  denomination.*. 
The  last  four  lines  of  the  section  in  question  provide  that  the  engagement  for  the 
payment  of  any  sum  as  may  have  been  specifically  agreed  upon  between  parties 
shall  be  enforced.  This  provision,  it  seems  to  me,  refers  only  to  the  amount  which 
is  by  the  contract  fixed  as  the  rent  payable  to  the  landlord.  The  section  in  question 
provides  mainly,  that  the  proprietors  of  the  land  ahall  thenceforth  be  competent 
to  grant  leases  to  ryots,  &c.,  and  to  receive  corresponding  engagements  for  the  pay  - 
ment  of  rent  from  them.  Having  regard  to  the  words  of  the  section  in  question 
italicized,  I  think  the  words  •  sum  specified  '  refer  to  the  amount  of  the  rent  specified. 
I  do  not  think  it  necessary  to  notice  in  detail  the  decided  cases  on  this  point.  There 
is  a  clear  conflict  in  these  decisions,  some  of  them  supporting  the  view  which  I  take. 
These  in  which  a  contrary  view  has  been  taken,  have  been  decided  either  upon  the 
ground  that  the  abwabs  claimed  in  them,  not  being  indefinite  or  uncertain,  did  not 
come  within  the  class  of  abwabs.  prohibited  by  the  regulations,  or,  upon  the  ground 
that  there  were  clear  contracts  between  the  parties  for  the  payment.  The  last- 
mentioned  ground  is  evidently  based  upon  the  construction  of  section  3,  Regulation 
V  of  1812,  for  which  the  learned  Counsel  for  the  plaintiffs  contended.  For  the 
reasons  given  above,  I  am  unable  to  adopt  this  construction.  The  view  which  I  take 
of  the  section  in  question  is  supported  by  the  decision  of  the  Sudder  Dewanny 
Adawlut,  in  Radha  Mohun  Surma  Chowdry  v,  Gunga  Pershad  Chuckerbuttee. 
As  r^ards  the  other  ground,  via,,  that  anything  which  !b  nat  uncertain  or  indefinite, 
is  not  an  abwab  within  the  meaning  of  the  Regulations,  I  have  already  dealt  with 
it."  Garth,  C.  J.,  said: — "I  consider  that  the  Regulation  of  1793,  as  well  as  the 
Rent  Law  of  1859,  intended  to  put  an  end  to  the  abwab  system,  and  to  render  them 
ill^^al.  It  has  been  argued  that  to  aboli^  this  system  is  contrary  to  the  wishes  of 
both  landlords  and  raiyate,  and  I  believe  that  to  be  true.  Landlords  often  find  it  a 
convenient  means  of  enhancing  their  rents  in  an  irregular  way,  and  the  raiyats,  as 
a  rule,  would  far  rather  submit  to  pay  abaoabs}  than  have  their  asal  rent  increased. 
But  the  system  appears   to  me  to  be  clearly  ill^fal,  and   I  consider  that  the  Civil 

Courts  should  do  their  best  to  put  an  end  to  it." 

This  decision   therefore  finds  (i)  that  abwabs  are  illegal  imposts;    (2)  that  a 
contract  for  anything  unlawful  is  void  and  not  enforceaWe  :   (3)  that  what  are  abwabs 
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should  be  determined  upon  evidence ;  (4)  that  in  the  case  under  trial  the  disputed 
items  had  been  described  by  the  plaintiff  as  abwabs,  and  therefore  admitted  to  be 
so;  (5)  that  the  mere  fact  of  a  thing l^ing  definite  and  certain  dnos  not  take  it  out 
of  the  category  of  abwab  ;  (6)  that  the  last  4  lines  of  s.  3  of  Reg.  V  of  181 2,  which 
speak  of  giving  effect  to  definite  clauses  of  engagements,  refer  to  the  amount  which 
is  by  the  contract  fixed  as  rent  payable  to  the  landlord  and  not  to  abwabs  though 
they  may  be  definite ;  (7)  that  abwabs  existing  at  the  time  of  the  Permanent  Settle- 
ment but  not  consolidated  with  the  assul  cannot  be  recovered ;  and  (8)  that  even 
if  they  were  recoverable,  there  was  no  evidence  in  the  case  under  trial  that  the 
disputed  abwabs  existed  from  the  time  of  the  Permanent  Settlement.  Now  let  us  see 
what  is  the  effect  of  this  decision  upon  the  present  section.  As  we  have  already 
said  the  provision  about  the  consolidation  of  abwabs  with  the  assul  has  been  repealed^ 
The  present  section  says  that  the  actual  rent  shall  be  recoverable,  but  all  impositions 
under  the  denomination  of  abwab,  mahtut  or  other  like  appellations  shall  be  illegal.  Hence 
(i)  if  an  extra  amount  is  stipulated  by  the  tenant  and  it  is  not  ill^al,  or  denominated  as 
abwab,  &c.,  it  shall  form  his  actual  rent  and  would  be  recoverable ;  (2)  whether  the 
extra  amount  is  abwab  or  not  should  be  found  on  evidence  ;  (3)  dAk  cess  and  company's 
^a^^a  are  recoverable  under  Act  VII I  of  1882,  B.C.,  and  Act  XVII  of  1835,  and 
are  therefore  not  ill^al  imposts  ;  (4)  if,  however,  it  is  found  on  evidence  that  the  extra 
amount  is  abwab  or  ill^al  cess,  all  stipulations  about  its  payment  are  void  ;  (5)  and 
a  payment  of  an  illegal  cess  for  a  long  number  of  years  does  not  validate  it.  This 
case  was  appealed  to  the  Privy  Council  and  the  judgment  of  the  High  Court  was 
affirmed  (Tilakdhari  Singh  v,  Chultan  Mahtan,  I.  L.  R.,  17  Cal.,  131;  L.  R.,  16 
I.  A.,  152).  Their  Lordships  of  the  Privy  Oouncil  said; — "The  payments  are 
described  in  the  plaint  as  old  usual  abwibs  ;and  they  are  also  dascribed  as  abwabs 
in  the  old  jsamiWari  accounts.  It  appears  to  their  Lordships  that  the  H'prh  Court 
was  perfectly  right  in  treating  them  as  abwabs  and  not  as  part  of  the  rent. 
Unquestionably  they  have  been  paid  for  a  long  time ;  how  long  does  not  appear. 
They  are  said  to  have  been  paid  according  to  long-standing  custom.  Whether  that 
means  that  they  wore  payable  at  the  time  of  the  Permanent  Settlement  or  not,  is 
not  plain.  If  they  were  payable  at  the  time  of  the  Permanent  Settlement,  they  ought 
to  have  been  consolidatecT  with  the  rent  under  s.  54  of  Reg.  VIM  of  1793.  Not 
being  so  consolidated,  they  cannot  now  be  recovered  under  s.  61  of  the  Regulation. 
If  they  were  not  payable  at  the  time  of  the  Permanent  Settlement,  they  would  come 
under  the  description  of  new  abwabs  in  s.  55  ;  and  they  would  be  in  that  case  illegal.  " 
But  before  the  Privy  Council  decision  was  passed,  in  a  later  case  (Padmanadd  Singh  v. 
Baij  Nath  Singh,  1.  L.  R.,  15  Cal. ,[828),  a  Division  Bench  (Tottenham  and  Ghose,  JJ.,) 
ruled  that  "what  is  and  what  is  not  an  abwab  must  depend  upon  the  circumstances  of  each 
particular  casein  which  the  question  arises. '  It  further  held  that  where,  by  a  kabulyat, 
dated  1869,  a  defendant  as  holder  of  a  mukarari  tenure,  agreed  to  pay  a  certain  fixed 
sum  as  rent,  and  also  certain  sums  designated  tehwari  and  salami^  they  were 
not  illegal  cesses  within  the  Full  Bench  ruling  of  Chulhan  Mahtan  v.  Tilakdhari 
Singh,    not    being  uncertain  and  arbitray  in  their  character,  but  specific  sums  which 
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the  tenants  agreed  to  pay  to  the  landlords,  and  the  payment  of  which,  no  less  than  the 
payment  of  rent  itself  formed  part  of  the  consideration  upon  which  the  tenancy 
was  created  and  were  in  fact,  part  of  the  rent  agreed  to  be  paid,  although  not  so 
described ;  they  were,  therefore,  recoverable  under  Regulation  V  of  igia. 
Accordingly  the  subject  was  further  considered  in  the  case  of  Radha  Prasad  Singh 
V,  Bal  Kuar  Koeri  (I.  L.  R,,  17  Cal.  F.  B.,  726),  and  it  was  held  that  certain  sums 
sued  for  under  the  head  of  sarak,  neg  and  kharach  were  abwabs,  and  were  therefore 
not  recoverable,  and  that  all  additions  to  the  actual  rent  are  illegal  and  any  agreement 
to  pay  them  is  void.  In  this  case  it  was  pointed  out  by  Petheram,  C.  J.,  that  the 
case  of  Padmanand  Singh  v.  Baij  Nath  Singh,  must  be  regarded  as  overruled  by 
the  Privy  Council  in  Tilakdhari  Singh  v.  Chuchan  Mihtan.  The  Full  Bench  came 
to  the  conclusion  that  **  Nothing  could  be  recovered  for  the  occupation  of  land  except 
one  sum  which  must  include  everything  which  was  payable  for  such  occupation, 
arrived  at  either  by  agreement  or  by  some  judicial  determination  between  the  parties  ; 
and  any  contract,  whether  express  or  implied,  to  pay  anything  beyond  that 
sum,  under  any  name  whatever,  for  or  in  respect  of  the  occupation  of  the  land,  could 
not  be  enforced."  Accordingly,  certain  demands  ior^sarak,  neg^  and  kharach ^  which 
had  been  paid  for  a  long  time  along  with  the  rent  and  without  specification  in  the  rent 
receipts,  were  -held  to  be  illegal  cesses  under  section  74  of  the  Act,  and  not  recover- 
able in  law. — Ibid.  Similarly,  a  condition  to  pay  a  certain  amount  as  the  mamuli  of  the 
landlord's  Thakurbari  in  the  month  of  Bhairo  every  year  was  held  to  fall  within  the 
provisions  of  section  74  of  Act  VIII  of  1885  and  the  scope  of  the  Full  Bench  ruling. 
— Appeal  from  special  decree  726  of  1899  decided  17th  May  1901  (Ameerali  and  Pratt 

J.J.) 

BoSJudiCfttlt ; — when,  in  a  suit  for  rent,  the  rent  claimed  expressly  includes  an  item 
which  is  objected  to  as  an  illegal  cess,  the  mere  fact  that  in  a  previous  rent  suit  between 
the  same  parties  regarding  the  same  tenure  the  defendant  did  not  raise  this  plea,  although 
he  could  have  done  so,  would  not,  in  the  absence  of  a  judicial  determination  of  the 
point  in  the  previous  suit,  preclude  him  from  raising  it  in  the  subsequent  suit. — 
Woomesh  v,  Buroda,  I.  L.  R.,  28  Cal.  17.  See  also  Kailas  Mundle  v.  Barada  Sundari, 
I.  L.  R.,  24  Cal.,  711. 

This  section  is  controlled  by  section  179:— Section  179  of  the  Act  which 

provides  that  nothing  in  this  Act  shall  be  deemed  to  prevent  a  proprietor  or 
holder  of  a  permanent  tenure  in  a  permanently  settled  area  from  granting  a 
permanent  mukarari  lease,  on  any  terms  agreed  on  between  him  and  his  tenant  is 
not  controlled  by  section  74. — Ahsanulla  Khan  v.  Tirthabas!iini,  I.  L.  R.,  22  Cal.  680. 
A  stipulation  for  the  payment  of  an  abwab  in  a  permanent  mukarari  lease  is  valid  ; 
this  section  does  not  control  section  179. — Krishna  Chandra  Sen  v.  Sushila  SunJari 
Dasi,  I.  L.  R.,  26  Cal.,  611  ;  3  C.  W.  N.,  608. 

Non-Judicial    account    of    illegal    cesses:— sir    George    Campbell     in    his 

Administration    Report    of    1872-74,    pp.    23-26,    gives   the 

cnumcSSo^ofccsSSi.     *       following  account  of  agricultural  cesses: — The    agricultural 

cesses  are  somewhat  different  in  their  character.     They  consist 
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©f  various  duts  and  charges  levied  from  the  ryots  in  addition  to  the  regular  rent 
and  generally  in  proportion  to  the  rent.  The  Permanent  Settlement  Regulations 
positively  prohibited  all  such  duties,  strictly  confining  the  zemindars  to  the  customary 
rent  proper ;  but  in  this  as  in  other  things  laws  have  been  wholly  set  ai  defiance 
in  modern  times.  The  modem  zemindar  taxes  his  ryots  for  every  extravagance 
or  necessity  that  circumstances  may  suggest,  as  his  predecessors  taxed  them  in 
the  past.  He  will  tax  them  for  the  support  of  his  agents  of  various  kinds  and  degrees, 
for  the  payment  of  his  income-tax  and  his  postal  cess,  for  the  purchase  of  an  elephant 
for  his  own  use,  for  the  cost  of  his  stationery  of  his  esublishment,  for  the  cost  of 
printing  the  forms  of  his  rent  receipts,  for  the  payment  of  his  law^rs.  The 
milkman  gives  his  milk,  the  oilman  his  oil,  the  weaver  his  clothes,  the  confectioner 
his  sweetmeats,  the  fisherman  his  fish.  The  zemindar  levies  his  benevolences  from 
his  ryots  for  a  religious  ceremony,  for  a  birth,  for  a  marriage ;  lie  exacts  fees  from 
them  on  all  change  of  their  holdings,  on  the  exchange  of  leases  and  agreements, 
and  on  all  transfer  and  sales  ;  he  imposes  a  fine  on  them  when  he  settles  their  petty 
disputes,  and  when  Police  or  the  Magistrate  visit  his  estates  ;  he  levies  blackmail  on 
them  when  social  scandals  trihspire,  or  when  an  offence  or  an  affray  is  committed. 
He  establishes  his  private  pound  near  his  cutcherry  and  realizes  a  fine  for  every  head 
of  cattle  that  is  caught  trespassing  on  the  ryots'  crops.  The  abwabs,  ds  these  illegal 
cesses  are  called,  pervade  the  whole  zemindari  synem.  In  every  zemindari  there 
is  a  naib ;  under  the  naib  there  are  gomastahs ;  under  the  gomastahs  there  are 
piyadas  or  peons.  The  naib  exacts  a  hisahana  or  perquisite  for  adjusting  accounts 
annually.  The  naibs  and  gomastahs  take  their  share  in  the  regular  abwabs ;  they 
have  their  little  abwabs  of  their  own.  The  naib  occasionally  indulges  in  an  ominous 
raid  in  the  mofussil ;  one  ^upee  is  exacted  from  every  raiyat  who  has  a  rental  as  he 
comes  to  proffer  his  respect^  Collecting  peons,  when  they  are  sent  to  summon 
raiyats  to  the  landbrd's  cutcherry,  exact  from  them  daily  four  or  five  annas  as 
summon  fees.. 

Perhaps  the  best  proof  of  the  extent  and  nature  of  the  illegal  cesses  will  be 
found  in  the  Presidency  Division,  the  most  widely  educated  and  most  under  the  ejro 
of  Government  of  the  divisions  in  Bengal.  The  subjoined  list  of  27  different  sorts 
of  illegal  cesses  has  been'officially  reported  from  the  24-Pergunahs  district  alone  .— 

(i.)  D4k  khurc^a  -The  cess  is  levied  to  reimburse  the  zemindar  for  amounts 
^aid  on  account  of  zemindari  dAk  tax.  The  rate  at  which  it  is  levied  does  not  exceed 
three  pice  per  rupee  on  the  amount  of  the  tenant's  rent. 

(2..)  Chinda.^-lncluding  bhikya  or  mangoa.  A  contribution  mad^  to  the 
zemin>iar  when  he  is  involved  in  debt  requiring  speedy  clearance. 

(5.)  Parbony. — li  is  ]paid  on  ocx;asion  of  ppojah  and  other  religious  ceremonies, 
in  the  zemindar's  house.  The  rates  of  its  levy  is  not;  more  than  four  pice  per  rupee. 

(4.)  Xo^urria.— A  fee  paid  op  the  ooc^^ion  o|  audit  o{  raiyats' accounts*  at  the 
end  pj  the  years.. 

(5,)  Forced  labour  or  baz4j:.-rThis  labour  is  exacted  from  the  raiyat  without 
payment. 
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(6.)  Maroocha  or  marriage-fefe. — Paid  on. the  occasion  of  a  mftttiagft  taking 
place  among  the  raiyats.  It  is  fixed  at  the  discretion  of  the  zemindar. 

^7.)  Ban  Salami.— A  fee  levied  on  account  of  preparation  of  goot  of  molasses 
from  sugarcane. 

(8.)  Salami. — Including^  all  feeS  paid  ori  the  change  of  rafyats'  holdings  and 
on  the  exchange  of  pottahs  and  kabuliy^ts. 

(9.)  Kharij  dakhil.— A  fefe  cohimonly  at  the  rate  6f  65  per  cent.,  levied  on  th* 
mutatioh  of  every  name  in  the  Zemindar's  books. 

(10.)  Taking  of  rice,  fish,  and  other  articles  of  food  on  occasion^  of  feasts  in 
the  zemiVidar's  house. 

(11.)     Batta  and   muUa  kumrae. — The   former   is   charged  for  conversion  from 

sicca  to  Cohipany's  rupee ;  the  latter  on  account  of  wear  and  tear  of  the  same. 

(li.)     Fines. — These    are  imposed  when   the   zemindar  settles    petty    disputes 
...  • 

among  his  raiyats. 

(13.)  Police  khurcha.— A  contribution  levied  for  payment  to  police  officers  visiting 
the  estate  for  investigating  some  crime  or  unnatural  death. 

(14.)  Junimajatra  and  rash  khurcha  are  exceptiOhal  imposts^  leried  on  bccaiions 
of  eert^in  festivals. 

(15.)  BArdaree  khurcha.-^-A  contribution  levied  at  hedvy  rates  by  a  farmer 
taking  a  lease  of  a  mehal. 

(16.)     Tax  or  income-tax  levied  by  a  few  zemindars  to  reimburse  for  What  they 
pay  to  Government  on  account  of  this  tax. 

(17.)     Doctor's  fees. — This  is  levied  exceptionally  by  a  few  zemindars  on  the  plea 
that  they  are  made  to  pay  a  similar  fee  to  Government. 

(i$.)    Tant  kur. — A  tax  of  4  annas  levied  from  every  weaver  for  each  loom. 
(19.)     Dhaie  mehal.— A  fee  levied  from  every  wet-nurse  carrying  oh  her  profession 
in  the  iemindar's  estate. 

(20.)  Anchora  salami.— A  fee  paid  by  persons  carrying  on  illicit  manufacture 
of  salt. 

(21).     Halbhanqun.— A  fee  paid  by  a  raiyat  on  his  plough-land  f^f  th6  first  time  in 
each  and  every  year. 

(22.)     Mathooree  jumma. — A  tax  levied  on  barbers. 

(23.)  Sliashan  jumma. — A  tax  levied  on  Moochees  for  the  privilege  of  taking 
hides  from  the  carcasses  of  beasts  thrown  away  in  the  bhangor  of  a  village. 

(24.)     Punnah  khurcha. — A  contribution  made  by  the  raiyatii  on  the  day  the  punniah 
ceremony  takes  place.  • 

(25.)     Bastoo  poojah   khurcha. — A  contribution  made    for  the  worship  of  bastco 
pooraosh  (god  of  dwelling  houses)  on  the  last  day  of  the  month  of  Pous. 

(26.)     Uashud    khurcha.  -A    contribution  levied   to    sup|5ly   with   provision   some 
dislrict  authority  or  his  followers  making  a  taur  in  the  interior  of  the  estate. 

(27.)     Nazarana  or  presents  made  to   the  zemindar  on  his  making  a  tour  through 
his  estate. 

In  most  districts  the  cesses  are  peculiar  to  the  district.  In  all  district  if  must  be  said 
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that  these  exactions  largely  prevail.  \i  has  been  found  that  they  are  really  almost  quite 
universal,  the  only  difference  being  that  in  some  places  and  in  some  estates  they  are 
levieJ  in  greater  numbers  and  amount,  and  in  less  numbers  and  amount  in  others. 

The  following  is  a  translation  of  a  list  of  abwabs  actually  exacted  from  the  ten  or 
fifteen  house-holders  of  a  small  hamlet  in  Nuddea,  men  neither  of  substance  nor  yet  of 
exceptional  poverty.  The  zemindari  gomastahs  proceeded  with  their  peons  to  this  village 
during  the  inundation  of  1871,  and*  apportioning  on  an  average  their  requirements  at 
3  annis  to  every  rupee  of  rental,  demanded  a  benevolence  of  fifty-four  rupees  and  two 
annas.  The  translation  is  made  from  a  list  prepared  under  their  own  hand  and  admitted 
by  them  in  Court. 

Bs.  A.  P. 

Nuxzur  to  the  naib  at  .the  punyah  or  the  annual  settlement  of  rent,  when 
the  first  payment  for  the  coming  year  is  made  ...  •••600 

Nuzzur  to  the  manashoysor  the  zemindars  (of  whom  there  are  five  shares) 
on  the  same  occasion 

Nuzzur  to  gomastahs  at  the  punyah    ... 

Tulubana  or  summons  fees  of*  peons  at  the  punyah 

^ost  of  conveying  bamboos  of  Gopalnuggur 

Tuluba  of  peon  for  the  instalment  of  rent  due  in  the  month  of  Asharh  ... 

Tulubana  of  peon  for  the  instalment  of  rent  due  in  the  month  of  Bhadro 

Roat-hire 

Parboni  (a  donation  granted  at  the  time  of  the  poojah)  to  the  amla  of  the 
sudder  cutchery  ...  ...  — 

To  jamadar  of  the  cutchery  ... 

To  halshana  (a  sort  of  under-bailiff) 

Parboni*to  the  five  zemindars 

To  Sai  Ram  Sen,  head  mohurrir 

Alms  to  the  purohit  (a  family  priest)  of  the  zemindars 

Alms  to  gomastahs 

Alms  to  the  mohurrir 

To  the  zemindari  burkundazes  for  the  Holi  festival 

On  account  of  zemindari  dAk  tax 

Total         ...  54    2     o 
This  case  has  been  given  at  length  to  illustrate  the  usual  nature  of  these' exactions 
*    *    !•     This  case  was    especially  reported  by  the  Board  of  Revenue  to   Govern- 
ment, 

Dr.  Hunter  gives  the  following  abwabs  in  his  Statistical  Account  of  Bengal,  Gya, 

pp.  70-72.     These  arc   more  or  less  in  vogue  in  all  the  Behar 

tion^ofcww'*    *"'*™®™-      Districts.     "  Besides  the  above-mentioned  payment,  there  .are 

a    number    of    customary    cesses    sanctioned  by  immemorial 

antiquity,  paid  at  harvest  time  by  the  cultivator  to  the  landlord  or  his  servants.    The 

ordinary  tenure  of  land  which  will  be  described  at  length  on  a  subsequent  page,  is 
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analogous  to  metayer  system,  half  the  real  or  estimated  out-turn  of  the  crop  at  each 
harvest  going-  to  the  landholder  and  half  to  the  cultivator.  But  before  the  cultivator 
can  take  his  half  share  of  the  produce,  numerous  demands  have  to  be  satisfied.  These 
will  vary  in  number  and  amount  with  the  temper  of  the  landowner,  and  the  extent  of 
the  cultivator's  power  of  endurance  ;  but  the  following  fees  are  generally  demanded 
and  paid  without  much  reluctance: — (i)  Ddhiak  (literally  10  per  cent.)  is  taken  by  the 
landlord,  compensation  for  dryage  and  wastage.  (2)  Manseri,  an  extra  seer  in  each 
maund — that  is  2 J  per  cent,  is  often  taken  by  the  landlord  in  lieu  of  ddhiak  ;  but 
sometimes  both  are  demanded.  (3)  Sidhh  (literally  "daily  food").  According  to 
Mr.  Bourdillon,  this  is  taken  at  the  "time  of  sowing  by  the  landlord's  agents  at  the  rate 
of  2^  lbs.  of  rice  with  condiments  to  match  from  each  cultivator.  Mr.  Beames  puts  it 
to  10  lbs.  from  each  house ;  but  the  amount  of  these  taxes  constantly  varies,  and  the  rates . 
which  prevail  in  one  year  are  changed  in  the  next.  (4)  Mangan  is  taken  by  the  same 
agent  at  harvest.  Mr.  Bourdillon  puts  the  amount  at  6  seers  for  every  15  maunds, 
that  is,  about  15  per  cent,  from  each  cultivator ;  while  Mr.  Beames  rates  it  higher,  80 
lbs.  for  each  plough  owned  by  a  cultivator.  (5)  Nocha  or  ''plucking"  is  taken  by 
the  barahil  at  the  rate  of  2  chataks  per  maund,  •or  about  \  per  cent.  (6)  Fihta, 
corruption  of ^/m/ "  each  plough,"  is  a  fee  taken  to  cover  the  expense  of  the  land- 
lord's visitors.  (7)  Salami  is  a  fee  often  demanded  by  the  landlord  on  granting  a 
new  lease,  or  renewing  an  old  one.  (8)  Hujatana^  literally  "that  which  is  disputed," 
is  a  fee  given  to  the  village  accountant  upon  signing  the  quittance  for  rent.  (9) 
Dandidari  or  asitis,  called  in  the  sub-division  of  Nawada,  sonari,  **  is  the  commission 
paid  to  the  weigher  of  the  produce  who  himself,  according  to  Mr.  Beames,  pays  half 
of  what  he  receives  to  the  landlord.  According  to  Dr.  Buchaman  Hamilton,  the 
hereditary  mendicants"  are  usually  supported  by  receiving  a  portion  of  the  weigher's 
commission.  (10)  Vishn-i  Par  it  and  ajaun  are  names  given  to  the  percentage 
of  crops  which  is  made  over  to  Brahmins.  The  former  is  taken  entirely  from  the 
cultivator's  share,  while  the  landowner  helps  to  pay  the  latter  tax. 

'*  The  preceding  cesses  are  paid  by  the  cultivators  only  /  but  other  classes  are 
not  exempted  from  the  following : — (i)  There  are  certain  fees  still  claimed  by  the 
landlord  to  cover  the  expense  of  converting  native  money  into  the  coin  of  the  realm  ; 
«ucS  as  batta  kalahdar  for  the  conversion  of  copper  money*  into  sicca  rupees,  and 
batta  naiyab,  for  the  conversion  into  the  rupees  now  in  use.  (2)  Barddnd  is  paid 
by  the  owners  of  pack -bullocks,  at  the  rate  of  ^d.  for  each  bullock.  (3)  Muiharfa 
or  house-rent  is  levied  from  all  tradesmen  at  the  rate  of  9-/.  a  year.  (4;  Tolai  is 
taken  from  all  petty  traders  resorting  to  fairs  at  the  daily  rate  of  one  diatak  of 
oil,  salt  or  tobacco.  (5)  jalkar  is  a  percentage  on  all  fish  caught  in  the  village 
reservoirs  or  artificial  channels.  (61  Bankar^  a  similar  percentage  on  jungle  produce. 
(7)  Rasum  gilandazi  is  taken  froTi  the  wages  of  the  workmen  who  are  employed 
in  constructing  an  embankment  on  the  estate.  (8)  Rdsumtari  is  taken  from  the 
keeper  of  every  liquor  shop  who  sometimes  has  to  pay  a  sum  equal  to  the  Govern- 
ment demand.     (9)  Kahharai  is  a  fee  for  leave  to  pasture  cattle  on  an  estate. 

"  All    these  various  demands  are  not   invariably  levied.     In   times  of  scarcity 
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fUDst  Are  remitted ;  but  in  y«ars  of  plenty  evtn  more  will  be  extorted  on  various 
pleas,  such  a3  to  pay  the  expense  incurred  by  the  landlord  in  marr>'ingone  of  his 
relations,  or  to  cover  the  amount  of  a  new  tax  levied  by  Government.  In  f^  the 
cultivator  is  deprived  by  his  landlord  of  all  but  the  barest  necessaries  ;  and  he  is 
so  ignorant  that  he  never  think*  of  applying  for  redress.  " 

It  will  be   observed  that  some  of  the  above  enumerated  by  Sir  George  Campbell 
and  Dr.  Hunter  are  not  illegal  cesses  judicially  considered. 

75*  Every  tenant  from  whom,  except  under  any  special 
enactment  for  the  time  being  in  force, 
by^rltTd&'T^^^^^  '-^ny  sum-  of  money  or  any  portion  of  the 
tenant  of  sum  in  ex-  produce  of  his  land  is  exacted  by  his  land- 
cess  of  the  rent  pay-  \^^^  jj^  excess  of  the  rent  lawfully  payable, 
may,  within  six  months  from  the  date  of  the 
exaction,  institute  a  suit  to  recover  from  the  landlord,  in  addition 
to  the  amount  or  value  of  what  is  so  exacted,  such  sum  by 
way  of  penalty  as  t^t  Court  thinks  fit,  not  exceeding  two 
hundred  rupees  ;  or  when  double  the  amount  or  value  of  what 
is  so  exacted  exceeds  two  hundred  rupees,  not  exceeding  double 
that  amount  or  value. 

Old  Act:-*-section  1 1  of  Act  VII  of  1869  (B.  C.  )  and  s.  10  of  Act  X  of  1859. 

Bzoept  under  any  special  enactment  for  the  time  being  in  force:— See  Act 

IX  of  1880  B.C.,  s.  47  ;  Act  11  B.  C.  of  I882,  s  74;  Act  V  B.  C.  of  1875,  s.  3d,  ill 
of  1876  B.  C.  9.  85,  VI  B.  C.  of  1880,  s.  44. 

Szacted: — Where  a  zemindar  after  granting  a  ticca  lease,  collects  the  rents 
direct  from  the  raiyats,  and  the  amount  so  received  exceeds  the  rent  due  from  the 
ticcadar,  the  excess  amount  so  collected  is  an  exaction  and  is  recoverable  under  this 
section. — (Ram  Pershad  v.  Ramtahai,  Marsh.,  655.)  In  other  words,  any  sum  which 
is  collected  by  a  landlord  in  excess  of  the  amount  due  to  him  under  the  agreement 
with  his  raiyat  is  an  exaction,  for  the  recovery  of  which  a  suit  will  lie  under  this 
section.  It  is  not,  however,  an  exaction  when  the  excess  is  recovered  by  legal  process, 
where,  for  instance,  a  tenant  supplied  the  zemindar  with  rice,  on  the  agreement  that 
the  value  of  the  rice  was  to  be  deducted  from  the  rent,  and  the  zemindar  without 
makinf^  the  deduction,  sued  the  tenant  under  Reg.  VI 11  of  1819,  and  reco^^ered 
the  full  amount  of  the  rent,  it  was  held  that  this  was  not  an  exaction  under  this 
section.  "  The  tenant,  '*  observed  the  Court,  "  mijj^ht  have  contracted  his  liability 
to  pay  the  amount,  and  might  have  demanded  «i  summary  investigation  as  to  the 
amount  due,  and  he  might  have  stayed  the  sale  of  the  tenure  by  depositing  the 
amount  claimed.  Instead  of  doing  so, he  paid  the  amount  claimed  to  the  zemindar.  The 
zemindar  having  recovered  the  amount  under  a  proceeding  prescribed  by  law.the  question 
is  whether  that  is  an  undue  exaction  ?  He  possibly  might  have  demanded  more  than 
was  due  after  allowing  for  the  rice  supplied,  but  the  defendant  instead  of  demanding  an 
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investigation,  paid  the  amount  claimed  with  knowledge  of  all  the  facts.  Can  this  be  said  to 
be  an  illegal  exaction  of  rent  within  section  10,  Act  X  of  1859?  We  think  that  it  is 
not  an  illegal  exaction  of  rent  within  the  meaning  of  that  Act.  "—(Chundermoni  v. 
Debehdra  Nath,  Marsh.,  420)  And  where,  on  the  allegation  that  the  defendant 
had  sublet  land  to  him  for  the  purpose  of  raising  crops  under  a  contract  to  share 
the  produce  between  them,  plaintiff  sought  to  recover  the  value  of  his  share  of  the 
crop  which  the  defendant  had  misappropriated,  it  was  held  that  the  claim  was  for  a  sum 
exacted  in  excess  of  the  rent. — (Gurrebollah  v.  Fakeer  Mahomed,  io«W.  R.,  203). 
But  a  suit  for  the  recovery  of  money  alleged  to  have  been  paid  by  the  plaintiff  to 
an  ijaradar  on  account  of  arrears  of  rent,  when  the  same  has  not  been  applied  to 
the  purpose  for  which  it  was  given,  is  cognizable  under  this  section. — (Brojo  Nath  r. 
Shumbhoo  Chunder,  18  W.  R.,  25).  Sums  exacted  by  a  tahsildar  from  tenants 
cannot  be  recovered  by  the  landlord  in  a  civil  suit.^(Nobm  Chander  Rai  v.  Guru 
Govind  Mazumdar,  25  W.  R.,  8). 

No  second  appeal- — a  suit  under  this  section  for  a  sum  of  money  claimed  as 
an  excess  payment  of  rent  exacted  from  a  tenant  is  one  cognizable  by  a  Court  of  Small 
Causes,   and  no  second  appeal   will   lie  m  such  a  suit.— (Ranga  Rai  v.  HoUoway  4 

c.  \y.  N.,  95). 

LizaitatiOS' — a  suit  to  recover  a  ^una  of  nf^ney  alleged  to  have  been  paid  by 
the  plaintiflfs  to  the  defendants  in  excess  of  thesom  demaodablf  hy  the  latter  from  the 
former  y  account  of  road-cess  and  public  work?  cess  is  govtm^  by  Art.  96  of  the 
second  schedule  of  the  Limitation  Act.-^Ma^hura  Na*  v*  Stcel^l.  l^^  R.,  12  Cal.,  533. 
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CHAPTER  IX. 

Miscellaneous  Provisions  As  to  Landlords  and 

Tenants. 

Improvements, 

76.     (i)    For   the   purposes   of   this   Act,  the  terra ''im- 
*  ^ .  provement,"  used  with  reference  to  a    raiyat's 

provements."  *"^"  holding,  shall  mean  any  work  which  adds  to 
the  value  of  the  holding,  which  is  suitable 
to  the  holding  and  consistent  with  the  purpose  for  which  it 
was  let,  and  which,  if  not  executed  on  the  holding,  is  either 
executed  directly  for  its  benefit,  or  is,  after  execution,  made 
directly  beneficial  to  it. 

(a)     Until    the  contrary    is  shown,    the    following  shall  be 
presumed  to  be  improvements  within  the  meaning  of  this  section  : — 

{a)  the   construction  of  wells,  tanks,  water  channels  and 
other  works  for  the  storage,  supply  or  distribution  of 
water    for    the    purposes   of   agriculture,  or  ^r  the 
use  of  men  and  cattle  employed  in  agriculture ; 

{b)  the  preparation  of  land  for  irrigation  ;  . 

{c)  the  drainage,  reclamation  from  rivers  or  other 
waters,  or  protection  from  floods,  or  from  erosion 
or  other  damage  by  water,  of  land  used  for  'agricul- 
tural purposes,  or  waste-land  which  is  culturable ; 

{d)  the  reclamation,  clearance,  enclosure  or  permanent 
improvement  of  land  for  agricultural  purposes  ; 

{e)  the  renewal  or  re-construction  of  any  of  the  forego- 
ing works,  or  alterations  therein  or  additions  thereto  ; 
and 

(/)  the  erection  of  a  suitable  dwelling-house  for  the 
raiyat  and  his  family,  together  with  all  necessary 
out-oflices. 

(3)  But  no  work  executed  by  the  raiyat  of  a  holding 
shall  be  deemed  to  be  an  improvement  for  the  purposes  of 
this  Act  if  it  substantially  diminishes  the  value  of  his  landlord's 
property. 
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Sections  76  to  83  are  new.  They  are  modelled  on  the  North -Western  Provinces 
Rent  Act,  XII  of  1 88 1,  and  the  Land  Improvement  Loans  Act  XIX  of  1883,  are 
borrowed  from  the  English  Statute,  46  &  47  Vict.  cap.  61,  entitled  the  Agricultural 
Holdings  (England)  Act,-  1883,  which  was  passed  on  the  25th  August  1833  and  came 
into  operation  on  the  ist  January;  1884. 

Compare  this  section  with  ss.  30,  clause  (c),  and  33,  cl.  (a)  ante  and  ss.  80  and  81 
post. 

Nothing  in  any  contract  between  a  landlord  and  tenant  made  before  or  after 
the  passing  of  the  Act  can  takeaway  or  limit  the  right  of  a  tenant,  as  provided' by 
the  Act,  to  make  improvements  and  claim  compensation  for  them. — Section  178 
(i),  clause  (d),  post, 

Snb-seotioia  (D— Oonastent  with  the  purpose  for  which  it  was  let:— Not 

only  should  the  work  add  to  the  value  of  the  holding,  but  it  must  be  consistent  with 
the  purpose  for  which  it  was  let.  **  The  principle  of  giving  protection  to  the  land- 
lord against  improper  usage  of  the  land  by  the  tenant  was  generally  recognized  in 
Europe."  {His  Excellency  the  Viceroy^  Debate  on  the  Bill.)  "  The  raiyat  ought 
not  to  divert  the  land  from  the  purposes  for  which  it  waj  let."  {Sir  Steuart  Bay  ley, 
Debate  on  the  Bill.)  In  Anund  Kumar  Mookerjee  t?.  Bissonath  Banerjee,  17  W.  R., 
416,  it  was  held  that  no  tenant  taking  land  is  entitled  to  change  the  nature  of  that 
land  from  what  it  was  when  he  got  it,  or  make  a  permanent  alteration  in  the 
landlord's  property.  In  Tarini  Chum  Bose  v.  Ramjee  Pal,  23  W.  R.,  298,  the 
Judges  held  that  continual  use  of  the  land  for  twenty-five  years  for  making  bricks, 
raises  a  strong  presumption  of  acquiescence  on  the  part  of  the  landlord  ;  where 
a  tenant  has  been  guilty  of  a  breach  of  duty  in  the  use  of  his  land,  such  as  making 
a  tank  in  it,  building  on  it  improperly,  or  changing  the  character  of  the  cultivation, 
such  conduct  does  not  necessarily  operate  as  a  forfeiture  so  as  to  render  the  tenant 
liable  to  ejectment.  *'The  statutory  right  of  occupancy  cannot  be  extended  so  as 
to  make  it  include  complete  dominion  over  land  subject  only  to  the  payment  of  rent 
liable  to  enhancement.  The  landlord  is  still  entitled  to  insist  that  the  land  shall 
be  used  for  the  purposes  for  which  it  was  granted,  and,  although  a  liberal  construction 
may  be  adopted,  it  cannot  extend  to  a  complete  change  in  the  mode  of  enjoyment. — 
Baboo  Lall  Sahoo  v.  Deonarain  Singh,  I.  L.  R.,  3  Cal.,  "781  ;  2  C.  L.  R.,  295. 
In  Kadumbini  v.  Nobin  Chunder,  2  W.  R.,  15,  it  was  held  that  making  holes 
in  land  for  providing  earth  for  bricks  or  allowing  others  to  do  so  would  be  doing 
permanent  damage  to  the  landlord's  property.  The  tenant  of  an  agricultural 
holding  planted  his  jote  with  mango  trees  without  the  consent  of  his  landlord,  thus 
changing  the  character  of  the  land.  More  than  three  years  afterwards  the  landlord 
sued  for  a  mandatory  injunction  to  have  the  mango  trees  removed,  it  was  held  that, 
having  stood  by  and  allowed  the  tenant  to  spend  his  labor  and  capital  in  the  land 
without  taking  any  action  in  the  matter,  the  landlord  was  not  entitled  to  a  mandatory 
injunction.— Myna  Misser  v.  Rafikun,  I.  L.  R.,  9  Cal.,  609. 

Directly  for  its  benefit. — The  following  explanation  is  given  in  the  Central 
Provinces  Tenancy   Act  (s.  3,  cl.,   8) :  "  Explanation  2  : — A    work    which    benefits 
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several  holdings  may  be  deemed  to  be,  with  respect  to  each  of  them,  an  improvement." 

Snb-SOCticn  (2). — Clauses  (a)  to  (e)  are  the  same  as  in  the  Land  Improvement 
Loans  Act  XIX  B.C.  of  1883.  Clauses  (6)  and  (/)have  no  place  in  the  North- 
western Provinces  Rent  Act  XII  of  1881  or  the  Oudh  Rent  Act  XIX  of  1868. 
Clause  (b)  has  been  enacted  with  an  eye  to  the  Bengal  Irrigation  Act,  and  the  reason 
of  cl.  (/)  is  apparent. 

ConstrUCtioXl  of  WOUS  and  taSlks. — This  supersedes  Monindra  Chunder  v. 
Muneeraddin,  8  B.  L.  R.,  A  pp.  40. 

^Tater  Ohannela.— The  Bengal  Embankment  Act*  defines  a  Water-course  to 
••include  aline  of  drainage,  weir,  culvert,  pipe,  or  other  channel  for  the  passage  of 
water,  whether  natural  or  artificial." 

DrainagOi — Drainage  work  under  the  Irrigation  Act  ••  means  any  work  in  con- 
nection with  a  system  of  irrigation  which  has  been  or  may  hereafter  be  made  or 
improved  by  the  Government  for  the  purposes  of  the  drainage  of  the  country, 
whether  under  the  provisions  of  Part  IV  of  this  Act  or  otherwise,  and  includes  escape- 
channels  from  a  canal,  dams,  weirs,  embankments,  sluices,  groynes  and  other  works 
connected  therewith,  but  do^  not  include  works  for  the  removal  of  sewage  from 
towns." 

Protection  fi^m  flood* — These  are  embankments  and  flood  embankments 
under  the  Irrigation  Act.  Flood-embankment  '•  means  any  embankment  cons- 
tructed or  maintained  by  the  officers  of  Government  in  connection  with  any  system 
of  irrigation -works  for  the  protection  of  lands  from  inundation,  or  which  may  be 
declared  by  the  Lieutenant-Governor  to  be  maintained  in  connection  with  any  such 
system  ;  and  includes  all  groynes,  spurs,  dams,  and  other  protective  works  connected 
with  such  embankments."  And  an  embankment  under  the  Embankment  Act 
*•  includes  every  bank,  dam,  wall  and  dyke,  made  or  used  for  excluding  water  from 
or  for  retaining  water  upon,  any  land,  and  every  sluice,  spur,  groyne,  training  wall 
or  other  work  annexed  to  a  portion  of  any  such  embankment,  and  every  bank,  dam, 
dyke,  wall,  groyne,  or  spur,  made  or  erected  for  the  protection  of  any  such  embank- 
ment or  of  any  land  from  erosion  or  overflow  by  or  of  rivers,  tides  waves  or  waters  ; 
and  also  all  buildings  intended  for  purposes  of  inspection  and  supervision." 

CloaranOO* — Will  not  include  the  cutting  down  of  valuable  trees.  Compare 
s.  23  of  the  Act ;  nor  the  converting  of  an  orchard  or  garden  into  an  arable  land.  See 
Gopeekissen  Gossain  v,  Doulat  Mir,  i  W.  R.,  156,  where  the  lease  reserved  the  right 
in  all  timber,  then  growing  or  hereafter  to  grow,  to  the  landlord,  and  the  tenant 
sold  the  trees.  In  Ruttunjee  Eduljee  v.  Collector  of  Tana  10  W.  R.,  P.  C,  13,  the 
Privy  Council  observed :  '•  The  trees  on  the  land,  and  the  right  to  cut  down  and 
sell  those  rights  was  incident  to  the  proprietorship  of  the  land." 

Srection  of  a  suitable  dwelling  house- — As  to  the  raiyats'  power  of  erecting 
a  suitable  house  for  himself  and  his  family,  sec  notes  under  s.  20,  p.  This  provi- 
sion supersedes  Jugut  Chunder  v  Eshan  Chunder,  24  W.  R.,  220,  which  held 
that  a  lesee  cannot    build  on  land  held  by  him  for  cultivation.     In    Niamutulla   v. 
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Govind  Churan,  6  W.  R.,  Act  X,  40,  it  was  held  that  every  raiyat  with  a  right  to 
hold  his  land  permanently  such  as  an  occupancy-raiyat,  could  build  a  pukka  house 
on  the  Iknd  or  do  with  it  what  he  liked,  so  long  as  he  did  not  injure  it  to  the  de- 
triment of  his  landlord.  A  suitable  house  can  be  built  by  an  occupancy  raiyat  not 
being  a  tenant  at  will. — Beni  Madhab  Banerjee  v.  Jai  Krishna  Mukherjee,  7  B.  L.  B., 
152;  12  W.  R.,  495.  Distinguished  in  Hari  Kisore  v.  Kisore  Acharjya,  8  C.  W.  N., 
754.  The  right  of  a  non -occupancy  raiyat  in  his  holding  is  not  heritable  /  and  there- 
fore when  he  dies,  the  benefit  of,  and  the  money  sunk  in,  the  improvements  made 
by  him  under  this  sectio^are  lost  to  his  heirs,  who  would  seem  to  be  liable  to  eject- 
ment from  the  land  and  dwelling-house  at  the  pleasure  of  the  landlord :— #Carim 
V,  Sundar,  i  C.  W.  N.,  89  :     I.  L.  R.,  24  Cal.  207. 

77.     (0    Where   a  raiyat    holds   at  fixed  rates  or  has  an 
Right  to  makeim-     occupancy- right    in    his  holding,    neither    the 
Sowfn'^Tt^tLd^atel     ^^'7^^  ^^^  ^is  landlord  shall,   as    such,   be   en- 
andoccifpancy-hold-     titled    to  prevent   the  other   from   making  an 
»ng-  improvement  in    respect  of   the  holding,  ex- 

cept on  the  ground  that  he  is  willing  to  make  it  himself. 

(2)  If  both  the  raiyat  and  his  landlord  wish  to  make  the 
same  improvement,  the  raiyat  shall  have  the  prior  right  to  make 
it,  unless  it  affects  another  holding  or  other  holdings  under  the 
same  landlord. 

See  notes  under  s.  76. 

78.     If  a  question  arises  between  the 
quesS^^to^ghu:     raiyat  and  his  landlord- 
make  improvement,  (a)  as  to  the  right  to  make  an  improve- 

^^'  ment,  or 

{b)  as  to  whether  a  particular  work  is  an  improvement, 
the  Collector  may,  on  the  application  of  either  party,  decide 
the  question  and  his  decision  shall  be  final. 

79.     (i)    A  non-occupancy-raiyat    shall    be    entitled   to 
.         construct  maintain  and  repair  a   well  for   the 
pro'fememsi^^c^'eTf     irrigation   of  his  holding,    with  all  works  inci- 
non-occupancy-hold-     dental  thereto,  and  to  erect   a    suitable  dwell- 
*"^'  ing-house    for    himself    and  his  family,    with 

all  necessary  out-offices ;  but  shall  not,  except  as  aforesaid 
and  as  next  hereinafter  provided,  be  entitled  to  make  any  other 
improvement  in  respect  of  his  holding  without  his  landlord's 
permission. 
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(2)  A  non-occupancy-raiyat  who  would,  but  for  the  want 
of  his  landlord's  permission,  be  entitled  to  make  an  improvement 
in  respect  of  his  holding,  may,  if  he  desires  that  the  improve- 
ment be  made,  deliver,  or  cause  to  be  delivered,  to  his  land- 
lord a  request  in  writing  calling  upon  him  to  make  the  improve- 
ment within  a  reasonable  time  ;  and  if  the  landlord  is  unable 
or  neglects  to  comply  with  that  request,  may  make  the  im- 
provement  himself.  ^ 

**  We  have  in  seaion  79  provided  that  a  non-occupancy-raiyat  shall  be  entitled 
to  construct  a  well  for  the  irrigation  of  his  holding.  A  well  constructed  under  this 
provision  will  be  an  improvement  within  the  meaning  of  the  Act,  and  the  raiyat  will, 
on  being  ejected,  be  entitled  to  receive  compensation  for  it.  The  high  importance 
of  facilitating  and  encouraging  the  construction  of  all  works  of  irrigation  in  this 
country,  with  a  view  to  the  prevention  of  famine,  points  to  the  necessity  of  this. " 
fS,  C.  B,  III.; 

80.  (i)  A  landlord  may,  by  application  to  such  Revenue- 

officer  as  the  Local  Government  may  appoint, 
liSd^s^m^i^veleTu.*     register  any   improvement  which  he  has  law- 

fully  made  or  which  has  been  lawfully  made 
at  his  expense  or  which  he  has  assisted  a  tenant  in  making. 

(2)  The  application  shall  be  in  such  form,  shall  contain 
such  information,  and  shall  be  verified  in  such  manner,  by  local 
inquiry  or  otherwise,  as  the  Local  Government  from  time  to 
time  by  rule  directs. 

(3)  The  officer  receiving  the  application  may  reject  it  if 
it  has  not  been  made  within  twelve  months — 

{a)'\i\  the  case  of  improvements  made  before  the  com- 
mencement of  this  Act — from  the  commencement  of  this  Act ; 

{b)  in  the  ca^e  pf  improvements  made  after  the  commence- 
ment of  this  Act — from  the  date  of  the  completion  of  the  work. 

This  section  should  be  read  with  ss.  33  (i)  (a)  and  30  (e). 

OoVOmniOIlt  rules. — See  rules   I   to  6,   Chapter  III  of  the  Government  rules, 
Appendix 

81.  (i)  If   any   landlord  or  tenant  of  a  holding  desires 

that   evidence   relating   to  any   improvement 
Application  to  re-     made  in  respect  thereof  be  recorded,  he  may 

cord   evidence  as   to  1       .  *^  t^  rr  1         i     n    f         "^ 

improvement.  stpp'y   ^^  ^   Revenue-officer,  who  shall  there- 

upon, at  a   time   and   place   of  which    notice 
shall   be     given   to   the   parties,    record  the  evidence,  unless  he 
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considers  that  there  are  no  reasonable  grounds  for  making  the 
application,  or  it  is  made  to  appear  that  the  subject-matter 
thereof  is  under  inquiry  in  a  Civil  Court. 

(2)  When  any  matter  has  been  recorded  under  this  section^ 
the  record  thereof  shall  be  admissible  in  evidence  in  any  sub- 
sequent proceedings  between  the  landlord  and  tenant  or  any 
persons  claiming  under  them. 

See  rule  7,  Chapter  III  of  the  Government  rules,  Appendix. 

82-  (0  Every  raiyat  who  is  ejected  from  his  holding 
Compensation  for  shall  be  entitled  to  compensation  for  improve- 
raiyat's  improvement-  m^nts  which  have  been  made  in  respect  thereof 
in  accordance  with  this  Act  by  him,  or  by  his  predecessor  in 
interest,  %ind  for  which  compensation  has  not  already  been 
paid. 

(2)  Whenever  a  Court  makes  a  3ecree  or  order  for  the 
ejectment  of  a  raiyat,  it  shall  determine  the  amount  of  compen- 
sation (if  any)  due  under  this  section  to  the  raiyat  for  improve- 
ments, and  shall  make  the  decree  or  order  of  ejectment 
conditional   on  the   payment    of  that   amount  to  the  raiyat. 

(3)  No  compensation  under  this  section  for  an  improve- 
ment shall  be  claimable  where  the  raiyat  has  made  the  improve- 
ment in  pursuance  of  a  contract  or  under  a  lease  binding  him, 
in  consideration  of  some  substantial  advantage  to  be  obtained 
by  him,  to  make  the  improvement  without  compensation,  and 
he  has  obtained  that  advantage, 

(4)  Improvements  .  made  by  a  raiyat  between  the  2nd  day 
of  March  1883,  and  the  commencement  of  this  Act,  shall  be 
deemed  to  have  been  made  in   accordance  with  this  Act. 

(5)  The  Local  Government  may,  from  time  to  time,  by  notifi- 
cation in  the  official  Gazette,  make  rules  requiring  the  Court 
to  associate  with  itself,  for  the  purpose  of  estimating  the 
compensation  to  be  awarded  under  this  section  for  an  improve- 
ment, such  number  ot  assessors  as  the  Local  Government  thinks 
fit,  and  determining  the  qualifications  of  those  assessors  and 
the  mode  of   selecting  them. 

As  to  ejectment,  see  s$.    18,  cl.    (6)   and  ss.  35,  44,  45^  46  &  49  anU  and  ss. 
155  and  156  post. 

Section    178,   sub-s.   (i),  cl.   (rf),  provides  that  nothing  in  any  contract  between 
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a  landlord  and  a  tenant  made  htfer^  or  after  the  passing  of  this  Act,  shall  take 
away  the  right  of  a  tenant  as  provided  by  this  Act  to  claim  compensation  for  improve- 
ments. 

The  2nd  day  of  March  1883  is  the  day  on  which  leave  was   obtained  to  introduce 
the   Bengal   Tenancy   Bill   into  the  Council. 

Non-oooupancy  raiyat'a  right  to  compensation :— in  spite  of  certain  dicta 

to  the  contrary,  the  right  of  a  pon -occupancy  raiyat  to  claim  compensation  for 
improvements,  being  a  personal  right,  descends,  upon  his  dfeath,  to  his  heirs,  although 
the  rigflt  to  the  holding  itself  may  not  be  heritable,  and  although,  as  has  been 
held,  the  heirs  may  not  be  entitled  to  maintain  an  action  for  recovering  possession 
of  the  holding,  after  re-entry  by  the  landlord,  upon  the  demise  of  the  raiyat.— 
Karim   Ohoukidar  v.   Sundar  Bewa,    I.  L.  R.,   24  Cal.,   207. 

No  rules  have  been  framed  under  the    provTsions  of    sub-sectio%  (5)  of  this 
section, 

83-     (0  In  estimating  the   compensation  to  be  awarded 
Principle  on  which     }^^der    the     last    foregoing    section    for     an 
compensation   is  to    improvement,  regard  shall  be  had — 

be  estimated. 

{a)  to  the  amount  by  which  the  value,  or  the  produce, 
of  the  holding  or  the  value  of  that  produce,  is 
increased  by  the  improvement ; 

(A)  to  the  condition  of  the  improvement,  and  the  probable 
duration  of  its  effects  ; 

{c)  to  the  labour  and  capital    required    for    the  making 
of  such  an  improvement ; 

[d)  to  any.  reduction  or  remission  of  rent  or  any  other 
advantage  given  by  the  landlord  to  the  raiyat 
in  consideration  of  the  improvement ;  and 

{e)  in  the  case  of  a  reclamation  or  of  the  conversion 
of  unirrigated  into  irrigated  land,  to  the  length 
of  time  during  which  the  raiyat  has  had  the  benefit 
of  the  improvement  at  an  unenhanced  rent. 

(2)  When  the  amount  of  the  compensation  has  been 
assessed,  the  Court  may,  if  the  landlord  and  raiyat  agree, 
direct  that,  instead  of  being  paid  wholly  in  money,  it  shall 
be  made  wholly  or  partly  in  some  other  way. 
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Acquisition  of  land  for  building  and  other,  purposes. 

Acquisition  of  land  ,.84..      ^  ,  ^^^    ,    S"^"^*     "l^^,  .  ^^     ^^^ 

for  building  and  application  of  the  landlord  of  a  holding,  and 
other  purposes.  ^^  b^ing    Satisfied    that    he    is    desirous    of 

acquiring    the    holding    or   part  thereof    for  some  reasonable 
and   sufficient   purpose    having    relation    to  the  good    of  the 
holding  or   of  the  estate  in    which    it    is    comprised,    includ- 
ing   the  use   of  the    ground   as   building   ground,    or  for   any 
religious,  educational  or  charitable  purpose, 

and  on  being  satisfied  on  the  certificate  of  the  Collector 
that  the  purpose  is  reasonable  and  sufficient, 

authorise  the  acquisition  thereof  by  landlord  upon  such 
conditions  as  the  Court  may  think  fit,  and  require  the  tenant 
to  sell  his  interest  in  the  whole  or  such  part  of  the  holding 
to  the  landlord  upon  such  terms  as  may  be  approved  by  the 
Court,  including  full  compensation  to  the  tenant. 

This  section  was  declared  in  force  in  the  Sonthal  Parganas  by  Goverment 
Notification,  dated  20th  February  1897. — See  Appendix. 

On  the  application  of  the  landlord: — A  person  who  is  not  the  immediate 
landlord  of  a  holding  can  not  make  an  application  for  acquisition  of  land  under  this 
section.— Narain  Mahta  v,  Tekait  Brojo  Behari  9  C.  W.  N.,  4  72. 

PrOCednre  npon  application  for  acqnirition:— There  must  first  be  an  application  : 
upon  that  application  the  Court  has  to  go  through  a  certain  judicial  process.  It  must 
be  satisfied  (i)  that  the  landlord  is  desirous  of  acquiring  the  holding  or   part  thereof ; 

(2)  that  the  purpose    for    which   he  is  so  desirous  is  reasonable    and    sufficient ; 

(3)  that  the  purpose  aforesaid  has  relation  to  the  good  of  the  holding  or  of  the  estate, 
and  (4)  that  the  Collector  is  also  of  the  same  opinion  that  the  purpose  is  reasonable 
and  sufficient.  When  it  has  found  these  facts  it  may  proceed  to  authorise  the 
acquisition  of  the  lands  upon  such  conditions  as  it  may  think  fit.  Even  then  it  is 
discretionary  with  the  Court  to  make  the  order  for  compulsory  acquisition  or  not. 
The  words  **  on  being  satisfied  on  the  certificate  of  the  Collector,  "  &c.,  cannot 
possibly  be  supposed  to  cut  down  all  that  had  gone  before.  The  words ''  on  being 
satisfied"  are  repeated  in  the  third  clause  from  the  collocation  of  the  preceding 
words  and  the  necessity  for  making  it  clear  that  the  Court  must  also  have  before 
it  the  opinion  of  the  Collector  that  the  purpose  is  reasonable  and  sufficient  and 
the  certificate  is  to  be  the  evidence  of  that  opinion.  The  Collector's  certificate 
is  thus  a  sine  qua  non  to  obtaining  an  order  from  the  Civil  Court.  The  landlord 
may  apply  before  obtaining  a  certificate,   but  no  order  can  be  made  under  section 
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84  unless  the  Court  is  satisBed  that  the  Collector  is  of  opinion  also  that  the  purpose 
is  reasonable  and  sufficient.  The  section,  thus  construed,  does  not  do  violence 
to  the  language,  and  keepe  in  view  the  policy;  of  the  Tenancy  Act.  To  make  the 
Collector's  certifkate  conclusive  would,  as  has  been  already  pointed  but  by  Mr.  Justice 
Prinsep,  be  not  only  contrary  to  the  policy  of  the  Act,  but  disastrous  to  the  tenants. 
Remembering  what  the  effect  of  these  compulsory  acquisitions  would  be,  that  they 
would  withdraw  raiyati  lands  from  that  category  and  make  them  the  khas  lands 
of  the  Mamindarf  and  remembering  how  carefully  the  Legislature  has  endeavoured 
to  prevent  the  destruction  of  raiyats'  holdings,  under  whatever  disguise  attempted, 
we  can  well  understand  the  anxiety  of  the  ^-^islature  to  provide  a  double  safeguard 
against  such  compultk>ry  alienations  of  raiyati  lands.  It  has  provided  a  judicial 
inquiry  as  to  the  sufficiency  and  reasonableness  of  the  purpose,  guarded  by  the 
opinion  of  the  executive  head  of  the  district  to  the  same  effect.  That  this  op'mion 
is  not  hypothetical  is  borne  out  by  the  words  of  the  Final  Re^rt  of  the  Select 
Committee :  **  We  have  inserted  a  new  section  (S4)  giving  power  to  landlords  to 
dcquit«  by  compulsory  sale,  through  the  Civil  Court  and  at  a  price  to  be  fixed 
by  the  Court,  any  land  in  thiar  estate  required  for  building  purposes  or  for 
religious,  charitable  or  educational  objects.  The  necessity  of  some  such  power, 
especially  with  a  view  to  provide  building  sites  either  for  new  tenants  or  m 
cases  of  diluvion,  has  been  strongly  urged  upon  us.  We  have  guarded  the  section 
against  abuse  by  requiring  the  certificate  of  a  Collector  as  to  the  sufficiency  of  the 
reason  before  action  can  be  taken  under  iV.— Goghan  Molla  v,  Ramesbur  Mahata, 
L  L.  R.,  18  Cal.  271,  288,  289. 

Collector's  Oertifloate  :—Held  by  Pnnsep  and  Ameer  Ali,  JJ.  (Petheram, 
C.  J.,  dissenting).— 'That  the  Collector's  certificate  under  s.  84 
•uffidency  of  purpose.  ^°  is  not  conclusive  as  to  the  reasonableness  and  sufficiency  of 
the  purpose  for  which  the  land  is  sought  to  be  acquired. 
That  the  jurisdiction  of  the  Civil  Court  is  not  confined  to  giving  effect  to  the 
Collector's  certificate,  but  the  Court  is  to  hold  a  judicial  enquiry  to  detenrine  the 
reasonableness  and  sufficiency  of  the  purpose  and  all  matters  coming  within  the 
section,  and  is  compet^t  to  consider  the  grounds  upon  which  the  certificate  was 
granted.  That  the  appointment  of  a  European  manager  and  the  necessity  for 
erecting  buildings  for  his  comfort  and  convenience  are  insufficient  grounds  for 
authorising  the  compulsory  acquisition  of  land  under  s.  84.  The  purpose  for  which 
the  land  is  sought  to  be  acquired  must  have  a  direct  relation  to  the  good  of  the 
holding,  and  objects  which  might  have  «a  remote  or  speculative  bearing  upon  the 
good  of  the  holding  are  foreign  to  the  scope  of  the   Act. — Ibid, 

Where  the  lower  Court  ordered  the  acquisition  of  land  under  this  section  on 
the  ground  that  by  the  acquisition  the  revenue  would  be  increased  and  consequently 
it  would  be  for  the  improvement  of  the  estate  :  held  that  the  purpose  was  not 
reasonable  and  sufficient  within  the  meaning  of  this  section.  The  Collector's  cdrti^ 
ficate  as  to  whether  the    purpose  is  reasonable  is  not    conclusive  ;   the  Civil  Court 
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should  hold  an  enquiry  as  to  the  reasonableness  and   sufficiency .-^Narain  Mahto  v, 
Tekait  Brojo  Behari  Singh,  9  C,  W.  N.,  472. 

Appeal  • — An  order  made  by  a  Civil  Court  under  s.  84  of  the  Bengal  Tenancy 
Act  is  not  appealable,  not  bemg  a  decree  within  the  meaning  of  s.  2  of  the  Code 
of  Civil  procedure,  and  no  appeal  being  allowed  by  s.  588  of  the  Code,  or  by  any 
special  provisions  of  the  Bengal  Tenancy  Act  ;  Goghun  Mollah  v.  Rameshur  Narain 
Mahta,  I.  L.  R.,  18  Cal.,  274;  referred  to  and  followed. — Peari  Mohun  Mukerji  v. 
Barada  Chum   Chukrabutti,  I.  L.  R.,  19  Cal.,  485. 

Sub-letting, 

85-     (0   ^^  ^  raiyat  sub-lets  otherwise  than  by  a  registered 

instrument,    the  sub-lease   shall   not  be   valid 

*Sub'letting.  against    his     landlord  unless    made   with  the 

Restrictions  on  1       ji      jj  x 

sub-letting.  landlord  s    consent. 

(2)  A  sub-lease  by  a  raiyat  shall  not  be  admitted  to 
registration  if  it  purports  to  create  a  term  exceeding  nine 
years. 

(3)  When  a  raiyat  has,  without  the  consent  of  his  landlord, 
granted  a  sub-lease  by  an  instrument  registered  before  the 
commencement  of  this  Act,  the  sub-lease  shall  not  be  valid 
for  more   than  nine  years  from  the  commencement   of  this  Act.. 

"We  have  inserted  a  section  (85)  providing  that  if  a  raiyat  sub-lets  otherwise 
than  by  a  registered  instrument,  the  sub-lease  shall  not  be  valid  against  his  landlord 
unless  made  with  his  landlord's  consent  ;  that  a  sub-lease  by  a  raiyat  shall  not  be 
admitted  to  registration,  if  it  purports  to  create  a  term  exceeding  nine  years  (seven 
years  was  the  longest  term  for  which  an  occupancy- raiyat  could  sub -let  under  section, 
;}8  of  the  Bill  No.  11.);  and  that  where  a  raiyat  has  without  the  landlord's  consent 
granted  a  sub-lease  by  •an  instalment  registered  before  the  commencement  of  the 
Act,  the  sub-lease  shall  not  be  valid  for  more  than  nine  years  from  the  commence- 
ment of  the  Act."    (S.  C.B.I  1 1.) 

This  section  should  be  read  with  ss.  178  (3)  (je)  and  1803  post. 

Old  law : — The   Legislature  here    recognizes  the   right  of  a  raiyat  to  sub-let 

his  land  ;   so  under  the  old  law  an  occupancy-raiyat  could  sub-let  his  land*  .without 

incurring  forfeiture  on  that  account — (ICalee   Kishore  v.   Ram    Chiiran,    9  W.   R., 

344;   Haran   Chunder   v,  Mookta  Sundari,  .10  W.  R.,  113:  Jameer  Gazee  v,  Coneye 

Mundal,  12  W.  R.,  no  ;  13   B.  L.  R.,  278  note  ;    Khosal    Mahomed  v.  Joynooddeen, 

12  W.  k.,  451).   Compare  also  i  B.  L.  R.,  A.  C,  81  ;  but  he  could  not  by  sub-letting 

alter  the  character  of  his  holding  and  convert  it  into  an   under-tenure — (Karoo  Lai 

V.  Luchmeeput,   7   W.  B.,  15  ;  Hureehur  v.  Jadu  Nath,  lb,,  114)  ;   or   make  himself  a 

middleman. — Durga    Prosanno  v.    Kali    Das,  9   C.  L.  R.,  449.    A   raiyat  having  a 

right  of    occupancy    could  create  a  mukarari  lease  ;     but    the    terms  of  a  lease 

g^ranted  by  him  to  a  third  party  would  only  be  binding  as    between    them    both 

42 


Digitized  by  VjOOQIC 


330  BENGAL   TENANCY   ACT,  [chap.  i«. 

(Damn  r.  Bissessar  Lai,  13  W.  R.,  2qi),  unless  the  landlord  of  the  lessor  gave  the 
lessee  power  to  sub-let,  in  which  case  the  sub-lessee  obuined  rights  against  both, 
of  which  he  could  not  be  deprived  without  his  own  consent. -(Nihalumnssa  v. 
Dhanu  Ul  Chaudhri,  13  W.  R.,  281.)  Where  a  les^  sub-lets  land,  the  8ub«led6tts 
can  have  no  more  right  to  use  the  land  in  contravention  of  the  original  lease  than  their 
lessor  had.--(Monindra  Chundra  v.  Moneeruddin,  20  W.  R.,  230.)  A  lessee 
cannot  make  a  sub-lease  for  a  longer  time  than  his  own  lease.— (Hurish  Chunder 
V.  Sree  Kalee,  22  W.  R.,  274).  Nor  can  a  farmer  or  lease-holder  do  so  to 
the  prejudice  of  the  owner.— (Ranee  Shurut  Sundari  v.  Charies  Binny,  25  W.  R., 
347  ;3  C.L.  R.,  140;  C.  L.  R.,  5  L  A.,  164.)  Where  a  sub-lease  specifies  no  terra 
of  tenancy,  it  cannot  be  construed  to  have  effect  beyond  the  interest  of  the  grantor. 
— (Hurish  Chunder  v.  Sree  Kalee,  22  W.  R.,  274). 

PWSOnt  law :— These  principles  generally  speaking  apply  to  the  present  law. 
All  rai  n    biet  ^^^^  ^^is    section  all  raiyats  are  entitled  to  sub-let,  but  m 

yatocaosu  order  that  the  sub- lease  may  be  valid  against   the  landlord, 

it  must  comply  with  two  conditions,  e.  g.  (i)  it  must  be  by  a  registered  instrument,  and 

(2)  it  must  not  be  for  a  term  exceeding  nine  years. 

The  section  speaks  of  a  raiyat,   which  includes  a  non -occupancy  raiyat  as  wdl. 

Under  clause  (h)  of  section  44,   however,   it  appears  that  the  landlord  can    protect 

himself  against  sub- lease  by  contract.    The  section  seems  to  have  been  borrowed 

from  clause  (j)  of  section  108  of  the  Transfer  of  Property  Act.    A  raiyat,   however, 

does  not  include  a  sub-raiyat.     It  has  been  held  under  the  old  Act  that  the  jummai 

rights  of  a  kurpha  under-tenant  are  not  transferable  without  the  consent    o£  the 

landlord.— (Bonomali  V.    Koylash   Chunder,    L   I,.  R.,  4  Cal.,    135).    The    interest 

of  a  non-occupancy-raiyat  in  his  holding  is  not  heritable  and  therefore  if  a  sublease  is 

executed  by  a  non-occupancy  raiyat,  it  is  rendered  void    bv 
Sab-lease  by  non-occ«pan-       u*       j     *.u  -r    .u  i_i  •  ,  . 

cy  raiyat  roid  by  his  death,      "is    death,  even    it    the   Sublease  IS  created  by  a    r^stered 

instrument  and  is  for  a  period  of  9  years. — Karim  Choukidar  9. 

Sundar    Bewa,     i     C.    W.    N.,   89;    L   L.    R.,    24    Cal.,«  207.     Where    a  raiyat 

surrenders    his    holding,    the  landlord  is  entided  to  re-enter 
Effect  of  iarrender  by  ral-        .  ...  .,  ,  •      ^    -r    1        • 

yat  upon  the  aoder-rafyat.        »>y    ejectmg  the  under-raiyat  if  he  IS  not  protected  by  s. 

'85  or  s.  86,  cl.  (b)  :— NilkanU  r.  Ghato(\    4  C.  W.    N.,   667. 

In  such  a  case  no  notice  to  quit  is  necessary. — Ibid. 

SuUeasefor  mare  than  niiie  years  void  against  landlord:— A  sublease  by  a 

raiyat  without  the  consent  of  the  landlord,  though  created  by  a  registered  instrument, 
is  wholly  void ;  the  only  case  in  which  a  sjiblease  created  by  a  registered  instrument 
without  the  consent  of  the  landlord,  though  purporting  to  be  for  a  longer  period 
than  nine  years,  is  to  be  upheld  for  the  period  of  nine  years,  reckoned  from  the 
commencement  of  the  Bengal  Tenancy  Act,  is  where  the  document  was  r^stered 
before  the  commencement  of  the  Act ;  in  any  other  case,  the  validity  of  a  sublease 
will  have  to  be  tested  bv  the  conditions  imposed  by  this  section,  and  there  is  nothir^ 
in  the  section  authorising  the  Court  to  split  the  contract  of  subletting  into  two  parts, 
a  valid  portion  extending  to  a  period  of  nine  years,  and  an  invalid  portion  for  the 
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remainder  of  the  term  : — Srikant  v,  Saroda  Kant,  I.  L.  R.,   20  Cal.,    46 ;  where  the 

grantor  of  the  sublease  purported  to  be    a  tenure-holder  and    it  was  created  by  a 

Tj^istered  Iciase  for  more  than  nine  years  and  it  was  found   that  the  grantor    was  not 

a  tenure-holder    but   a   raiyat,    held  that  the  sublease  was  altogether  void  i-^Ibidi 

It  is  equally  void  if  the  subletting  was  otherwise  than  by  a  registered  document* 

—Peary  Mohan  v.  Badul  Chander,  I.  L.  R.,  28  Cal.,  205  ;  5  C.  W.  N.,  310.    And 

a  landlord  purchasing  the  holding  in  execution  <^  a  decree 

Porchuer  at  a  aale  in  *  *;  .  ,    ,  .         ,  ... 

ex€cntk>a  of  a  decree  for       £or  arrears  of  rent  would  be  entitled  to  eject  the  raiyat  without 

arrears  of  rent  entitled  to         ^  „      .         ,  ,  •.     j  l  ^-  ^r     ^     ^       ri.  •  j 

eject  onder-raiyats.  following  the  procedure  prescribed  by  section   107  post,—Ibui. 

•Wbere  an  occupancy  raiyat  executed  a  permanent  registered  lease  in  form  of  ano- 
ther, and  put  him  in  possession,  and  subsequently  his  right,  title  and  interest  were 
sold  in    execution   of  a  decree  for    money,   in  a  suit    for  ejectment    against  the 
tenant,    it    was    held  that  the  purchaser  was  not  estopped  from   questioning  the 
validity     of    the    permanent    lease    created    by     his  predecessor    in    title,    and 
that  as    the  permanent  lease    was    registered  contrary  to  the  provisions  of  s.   85 
(2)  of  the  Bengal  Tenancy  Act,   it  must  be  regarded  as  unregistered  and  void  under 
s.  17  of  the  Registration   Act.     It  was  further    held,  that  although    written    lease 
was  viod  under  the  law,  yet  in  as   much  as  the  tenant  hkd  been  put  in   possession  of 
the  land  in  good  faith  as    an  under-raiyat,   he  could  not  be  regarded  as  a  trespasser, 
but  must  be  Uken  as   an  under-raiyat  holding    otherwise    than  under  a  written 
lease,  and  as   the  tenancy  was  subsisting,   he  could   npt    be  evicted  except  after 
service  of  notice   under  s.  49  of   the  Bengal  Tenancy  Act,    and    he  could  prove 
his  tenancy  right  without  proving  his  lease,  if  he  had  one  which  was  inadmissible 
for  want  of  registration.— Fazel  Sheik  v.  Keraraaddi,  6  0.  W.  N.,  916. 

Though  void  against  landlord,  valid  against  lessor  :-Where  a  raiyat  without 

the  consent  of  his  landlord,  granted  a  sublease  by  an  instrument  registered  before  the 
commencement  of  the  Bengal  Tenancy  Act,  the  sublease  shall  not  be  valid  for  more 
than  9  years  from  the  commencement  of  the  Act,  as  against  the  landlord,  but  not  as 
against  the  raiyat.— Gopal  v.  Eshan,  I.  L.  R.,  29  Cal.,  148.  The  judges  observed  in  this 
case :  *  This  section,  like  some  others,  bears  evident  marks  of  compromise  and,  conse- 
quently,  of  somewhat  hasty  drafting.  Sub-section  (i)  deals  with  sub -leases  granted  after 
the  Act  has  come  into  force.  It  provides  that,  if  a  sub-lease*  is  granted  otherwise 
than  by  a  registered  instrument,  it  shall  not  be  valid  against  the  landlord,  unless 
made  with  his  consent.  Sub-section  (3)  refers  to  sub-leases  granted  before  the 
commencement  of  the  Act.  Sub-section  (2)  has  no  connection  with  sub-section  (3), 
as  it  necessarily  deals  with  sub-leases  granted  after  the  passing  of  the  Act;  for  it 
directs  that  no  sub-lease  should  be  admitted  to  r^stration,  if  it  purports  to 
create  a  term  exceeding  nine  years.  It  is  contended  that  sub-section  (3) 
must  also  be  read  with  the  light  of  sub-section- (2),  and  that,  if  this  is 
done,  it  will  show  that  the  intention  of  the  Legislature  was  that  sub- 
leases granted  before  the  commencement  of  the  Act,  without  the  consent  of  the  landlord, 
should  be  absolutely  invalid  against  the  whole  worid,  and  not  merely  as  against  the 
landk>rd.  If    this   contention    be  correct,  the    resuH    wouW  be  that  a  raiyat,  who  has 
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obtained   any    benefit    under   the    lease  in  the  shape  of  a  bonus,  would  be  entitled  to 
retain  the  same,  although  the  lease  in  consideration  of  which  he  has  received  the  same 
will  be  set  aside  at  the  end  of  nine  years.    The  District  Judge  himself  considers  that,  if 
sub-section  (3)  of  section  85  is  construed  as  he  reads  it,  it  would  operate  more  harshly 
than  the  provisions  of  subsection  (i).    We  also  think  that,  if  the  construction  contended 
for  on  behalf  of  the  plaintiff  is  given  effect   to,  under-raiyats  whose  sub-leases  had 
been  granted  prior  to  the  commencement  of  the  Act  would  be  placed  in  a  far  worse 
position  than  those  who  had  acquired  their  sub-leases  after  the  Act  came  into  force. 
An  under-raiyat  taking  a  sub-lease  for  more  than  nine  years  after  the  commencement 
of  the  Act  is  put  upon  his  guard  by  the  refusal  of  the  R^strar  to  raster  the  document ; 
if  he  has  paid  any  consideration  for  such  sub -leases  he  is  enabled  by  the  refusal  of  re- 
gistration to  recover  the  same  from  the  lessor.  But  an  under-raiyat  who  had  taken 
a  lease  before  the  Act  is  in  a  very  different  position  ;  he  paid  the  bonus  upon  a  contract 
which,  when  entered  into,  was  perfectly  valid  in  law.  And  if  the  Act   ipso  facta  put  an 
end  to  such  a  sub-lease  at  the  end  of  nine  years,  the  under-raiyat  has  no  remedy  against 
his  lessor.     Having  regard  to  the  consequences  that    would  result    from  such   an 
extreme  construction  of  sub-s«K:tion  (3),  and  also  the  fact  that  in  the  interpretation 
of  Statutes    the  Court  must  *not    impute  to  the   Legislature  a  desire  to  confiscate 
or  to  do  away  with  rights,   which  have  already  been  lawfully  created  or  which  have 
lawfully    vested,   we  are  not  prepared  to  agree  with    the  opinion  of  the  learned 
District    Judge    that  the  object  of  the  L^slature  was  to  sweep  away,   after  the 
expiration  of  nine  years    from  the  date  the    Act    came  into  force,  all    sub-leases 
granted  by  raiyats  before  the  Act,   if  made  without  the  consent  of  the  landlord. 
There    is  certainly  nothing  in    the  law  itself  or  in  general  principles  to  suggest 
that  the   Legislature  intended    to  relieve  grantors  from  their  contracts.    To  give 
effect  to  the  view  expressed  by  the   District  Judge  would  be  to  allow  frauds   of 
a  very  gross  character  to  be  perpetrated  by  raiyats.     They  will  be  enabled  to  come 
forward  under  the  authority   of  the  law  and  ask  that  sub-leases  deliberately  granted 
by  them  may  be  declared  invalid  on  the  expiration  of  nine  years  from   the  com- 
mencement of  the  Act,  without  any  commensurate  return   of  the   benefit  they   might 
have  received.    Such  a  construction,   to  our  mind,   does  not  seem  to  be  warranted 
by  the  law.     In  our'. opinion  sub-section   (3)   invalidates  sub-leases  granted   before 
the  Act  without 'the  consent  of  the  landlord,  as  against  the  landlord,  after  expication 
of  nine  years  from  the  passing  of  the  Act."     The  same  view  was  adopted  in  another 
case  :   The  words   "the  sublease  shall   not  be  valid"  mean  that  the    sublease  shall 
not  be  valid  against  the  landlord  :--Madan  Chandra  v,  Jaki    Karikar  ;  6  C.  W.  N., 

r 
377. 

Lease  for  an  indeflmte4)eriod :  IQectment  byraiyat :— Where  an  under-raiyat 

holds  under  a  written  lease  for  an  indefinite  time  the  raiyat  is  not  entitled  to  eject 
him  by  giving  him  a  notice  under  s.  49  (6)  ;  he  can  be  ejected  only  for  non-payment 
of  rent  : — Madan  Chandra  v,  Jaki  Karikar,  6  C.  W.  N.,   377. 

Civil  Procedure  Code,  8. 310  A :  Non-agrionltural  land :— a  suit  docs  not 


Digitized  by  LjOOQ IC 


SBC. 


86. J  BENGAL  TENANCY  ACT.  •      333 


lie  by  an  under-tenant  of  no n -agricultural  land  to  recover  from  the  tenant  (his  lessor), 
money  which  has  been  paid  by  him  under  s.  310  A,  C.  P.  C,  to  set  aside  a  sale  of 
his  lessor. — Bepin   Behari  v.  Kalidas,  6  C.  W.  N.,  336.    See  notes  under  s.  174. 

Subsection  (2)  :  Eegistration  rules  :— See  Appendix.  The  Registration 
department  has  framed  the  following  rule  with  the  view  to  the  carrying  out  of  the  provi- 
sions of  this  sub-section  :  —"When  a  sub-lease  executed  by  a  raiyat,  purporting 
to  create  a  term  exceeding  nine  years,  is  presented  for  registration,  it  shall  be  returned 
at  once  with  a  note  to  the  following  effect  recorded  on  its  back,  vf>, :  'Not  admissible 
under  sub-sec.  2,  sec.  85  of  the  Bengal  Tenancy  Act  (VIII  ot  1885).'  The  note 
shall  be  signed,  sealed  and  dated  by  the  registering  oflRcer.'' 

Distraint :— See  ss.  121,  proviso  (3),   136  (5)  and  138  post. 

Surrender  and  abandonment. 

86.     (i)    A   raiyat   not    bound  by  a  lease  or  other  agree- 

Surrender.  m^nt    for    a    fixed    period   may,   at  the  end 

of  any  agricultural  year,  surrender  his  holding. 

(2)  But,  notwithstanding  the  surrender,  the  raiyat  shall 
be  liable  to  indemnify  the  landlord  against  any  loss  of  the 
rent  of  the  holding  for  the  agricultural  year  next  following 
the  date  of  the  surrender,  unless  he  gives  to  his  landlord, 
at  least  three  months  before  he  surrenders,  notice  of  his  inten- 
tion to  surrender. 

(3)  When  a  raiyat  has  surrendered  his  holding,  the  Court 
shall  in  the  following  cases  for  tho  purposes  of  sub-section 
(2)  presume,  until  the  contrary  is  shown,  that  such  notice  was 
so  given,  namely  : — 

(a)  if  the  raiyat  takes  a  new  holding  in  the  same  village 
from  the  same  landlord  during  the  agricultural  year 
next  following  the  surrender ; 

{b)  if  the  raiyat  ceases,  at  least  three  months  before 
the  end  of  the  agricultural  year  at  the  end  of  which 
the  surrender  is  made,  to  reside  in  the  village  in 
which  the  surrendered  holding  is  situated. 

(4) '  The  raiyat  may,  if  he  thinks  fit,  cause  the  notice  to 
be  served  through  the  Civil  Court  within  the  jurisdiction  of 
which  the  holding  or  any   portion  of  it  is  situate. 

(5)  When  a  raiyat  has  surrendered  his  holding,  the 
landlord  may  enter  on  the  holding  and  either  let  it  to  another 
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tenant  or  take  it  into  cultivation  himself. 

(6)  When  a  holding  is  subject  to  an  incumbrance  secured 
bv  a  registered  instrument,  the  surrender  of  the  holding 
shall  not  be  valid  unless  it  is  made  with  the  consent  of  the 
landlord  and  the  incumbrancer. 

(7)  Save  as  provided  in  the  last  foregoing  sub-section^ 
nothmg  in  this  section  shall  affect  any  arrangemeht  by  which 
a  raiyat  and  his  landlord  may  arrange  for  a  surrender  of  the 
whole  or  a  part  of  the  holding. 

Tho  old  Aot:— ^The  former  law  was  laid  down  by  s.  20,  Act  VIII  (B.  C.)  of 
186^,  and  s.  19  of  Act  X  ol  i9S9. 

AppUoation  of  the  now  800tion:~The  section  speaks  of  raiyats  only,  and  not 
of  tenants  in  general,  see  ss.  3,  4  and  $.  Hence  a  tenure 
otkciTt^  nf^to.  ^  *  under  a  dur-mourosi  mokurari  lease  of  land  which  b  not  let 
for  agriAiltural  purposes  cannot  be  put  an  end  to  by  a  mere 
relinquishment  on  the  part  of  the  lessee,  although  after  notice  to  the  landlord ;  the 
principle  laid  down  in  the  case  of  Heeralal  Pal  v.  Neelmony  Pal,  20  W.  R.,  383,  where 
it  was  held  that  a  patnidar  cannot  of  his  own  option  relinquish  his  tenure,  is  appli  - 
cable  to  all  intermediate  tenures  between  the  zemindar  and  the  cultivator  of  the  soil, 
except  those  held  on  iarming  leases. — (Jadoonath  v,  Schoene,  Kilbum  &  Co., 
I.  L.  R.,  9  Cal.,  671 ;  12  C.  L.  R.,  3431)  In  Hiralal  Pal  v.  Nilmoni  Pal,  20  W.  R,, 
383,  it  was  observed:  **  The  point  which  we  reserved  for  consideration  in  this  case 
is  whether  itis  opdonal  with  a  patnidar  to  surrender  the  patni,  which  he  holds,  at 
any  time,  and  to  plead  such  surrender  in  answer  to  a  suit  for  a  rent.  We  are  clearly 
of  opinion  that,  whether  or  not,  the  Civil  Court  might,  upon  sufficient  ground,  give 
relief  in  a  suit  brought  to  dissolve  a  contract  between  the  zemindar  and  his  patnidar, 
it  is  certainly  not  open  to  a  patnidar  of  his  own  choice  to  throw  up  the  patni,  and, 
by  so  doing,  escape  his  liability  to  pay  rent*  We  do  not  say  that  the  contract  is  in- 
dissoluble, because  many  circumstances  might  arise  in  which  the  interference  of  a. 
Court  of  Justice  might  ^fairly  be  invoked  to  put  an  end  to  it ;  but  the  dissolution  of 
such  a  contract  must,  we  think,  be.an  act  of  the  Court  ai)d  the  result  of  proper  en- 
quiry, and  cannot  be  taken  by  the  patnidar  alone  and  pleaded  in  answer  to  a  suit 
for  rent."  So  as  regards  farming  leases,  it  was  held  in  Raja  Kishen  v.  Sankari 
Dasi  (7  Sel.  Rep.,  174,  o.  e.,  205,  n.  e.,)  that  if  the  landlord  took  steps  to  increase 
the  rent,  the  tenant  had  a  right  to  surrender  the  lease,  even  if  perpetual,  and  avoid 
liability. 

Not  bound  by  a  leaso  or  other  agreement  for  a  flzed  period:— This  section  does 

not  apply  to  cases  where  the  raiyat  has  entered  into  a  lease  for  a  specific  term  ;  where,  for 
instance,  a  raiyat  had  taken  a  lease,  it  was  decided  that  he  could  not  relinquish 
his  holding  during  the  currency  of  the  lease.r— (Kashee  Sing  9.  Messrs.  Onraet  and 
Grant,  5  W.  R.,  Act  X,  80/  Tiluk  Patuk  v.  AWiabir  Panday,   7  B.  L.  R.,  A{^. 
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II  ;  15  W.  R.,  454;  Baboo  Dwailca  Dass  tr^  KjopiA  Dass,  i  Agra  Rev,  Ap.,  aa). 
But  a  perpetual  contract  by  a  man  on  the  part  of  himself  and  his  heirs,  and  reciting 
that  he  or  his  heirs  shall  never  relinquish  the  jote  cannot  operate  against  the  law, 
which  says  that  any  raiyat  may  relinquish  his  jote  if  he  does  so  in  a  legal  manner. — 
(Gopal  Chowdry  v.  Tarini  Persad,  9  W.  R.,  89).  This  decision  possibly  holds  good 
tmder  the  present  section,  for  a  perpetual  contract  is  not  an  agreement  for  a  fixed  period 
— -iF*rf#  section  178.  Sub-section  (3),  clause  (c)  of  that  section  provides  that  nothing 
in  any  contract  made  between  a  landlord  and  a  tenatit  after  passing  of  this  Act^ 
shall  take  away  the  right  of  a  raiyat  to  surrender  his  holding  in  aqcordance  with  this 
section.  Where  a  joint  lease  was  given  to  many  persons  with  an  entirety  and  equality 
of  interest  among  the  tenants,  the  resignation  of  some  of  the  joint  lessees  does  not 
necessarily  operate  t6  void  the  lease. — (^ohim  Chimderv.. 
or^oneDot^ having  ^i       Pitambur  9  W.  R.,  147).    Where  a  member  of  a  joint  family 

^   **  is  registered  as  jotedar  in  a  zemindar's  sherista,  not  as  for 

himself  only,  but  as  manager  for  the  family,  his  relinquishment  of  the  jote  is  not 
sufficient  in  law  to  authorize  the  zemindar  to  make  arrangements  with  any  others  he 
pleases.— (Bykunta  Nath  v.  Bissonath  9  W,  R.,  a(58).  An  istafa  given  by  a  Hindu 
widow  having  infant  sons  Cannot  operate  to  destroy  the  title  of  the  infants.^ (Syud 
Wahid  Ali  tr.    Gour  Mohan,    i    Hay,   553).    A  raiyat  cannot  relinquish  a  portion  of 

A  part  of  the  hoiaing  ^^  ^^^  keeping  that  portion  only  which  may  suit  his 
canaot  be  reiiDqaished.  Convenience.    He    may    either    retain    the  whole  or  throw  up 

the  whole  in  conformity  with  the  provisions  of  this  section.  But  as  long  as  he  retains 
any  portion  of  his  jote  he  is  liable  for  the  rent  of  the  whole. — (Saroda  Sundari  v. 
Mahomed  Mundle  ;  5  W.  R.,  X,  78;  Arunillav.  Kailash  I.  L.  R.,  8  cal.,  118).  But 
when  a  raiyat,  holding  a  considerable  quantity  of  land,  wishes  to  relinquish  a  portion, 
he  must  specify  in  his  notice' what  portion  he  relinquishes  in  order  to  relieve  himself 
of  liability  to  pay  rent.^Habda  Sircar  v,  Doorga  Kant,  11  W.  R.,  456)- 
Subsection  (3),  clause  (c)  of  s.  178  post  provides  that  nothing  in  any  contract  made  bet- 
ween a  landlord  and  a  tenant  after  passing  of  this  Act,  shrill  take  away  the  right  of 
a  raiyat  to  surrender  his  holding  in  accordance  with  this  section.  But  the  right  of 
relinquishment  is  a  privilege  given  to  tenants,  by  means  of  which  they  may  restrict 
the  lease  and  establish  their  tenure  ilpon  a  new  basis  or  may  extinguish  the  lease 
altogether  ,*  and  the  tenants  can  not  avail  themselves  of  that  privilege  to  any  extent, 
unless  they  strictly  observe  the  conditions  which  are  either  expressed  or  implied  in  the 
leasS  :— Ram  Chum  v.  Ranigunge  Cool  Association,  C.  W.  N.,  697,  (P.  C.)  I.  L.  R.,  26 
Cal.  29.  It  is  the  relinquishment  of  the  li^d  and  not  the  notice  which  relieves  the 
raiyat  from  liability— (Nobtn  Chunder  v.  Lukhi  Pria,  1  W.  R.,  20 ;  2  Board's  Rep.,  200.) 
The  heirs  of  a  deceased  tenant  having  rights  of  occupancy  who  has  died  intestate,  are 
liable  for  the  rent  unless  they  have  surrendered  the  land  or  done  something  from  which 
Liability  of  heirs  to  pay  a  surreqder  tn  the  terms  of  this  section  can  be  presumed,  and 
'^^  non-cultivation  of  the  land  does  not  necessarily  amount  to  a 

surrender. — (Piari  Mohan  Mukhurji  «.  Kumaris  Chandra  Sarkar,  I.  L.  R.  19  CaL« 
790).  See    note    to  sec.  t6,  p.  94.  There  niay  be  a  vl^Ud  surrender  of  an  occupancy 
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holding  without  a  written  document.  (Abdur  Rahman  v,  Ali  HaBz,  5  C.  W.  N.,  351). 

FrOStU&ptiOll  of  a  notiOO  * — Sub-sectlon  3  contains  a  presumption  that  the  notice 
was  given.  The  reason  of  the  presumption  was  thus  explained  :  **  The  question 
is — ^when  the  raiyat  had  surrendered,  is  he  to  be  held  liable  for  the  pa^^ment 
of  the  next  year's  rertt  ?  If  he  has  given  three  months'  notice,  the  answer  is  no ;  if 
he  has  not  given  it,  the  answer  is  yes  ;  but  we  look  to  the  object  with  which  three 
months'  notice  is  required,  and  we  say  if  he  has  left  the  village,  or  if  he  has  exchanged 
his  holding  for  another,  then  the  landlord  has  already  received  the  information 
which  the  notice  is  intended  to  secure,  and  it  is  here  that  the  presumption  comes 
in.  The  presumption  is  not  a  presumption  of  surrender,  but  of  service  of  notice. 
(The  Hon'ble  Sir  Steuari  Bayley), 

ITotioe  of  iakention  to   Snrrender  :— A  verbal  notice  is  suflRdent  under  the 
present  law,  and  it  was  so  under  the  old  law  too. — (Mahomed  Gazee  v,  Sunkurlal, 
II  W.  R.,  53.   Khondkar  Abdar  Rahman  v.  Ali    Hafex,   3   C.  W.  N.,  351  ;  Imam- 
gandi  v    Kamleswari,    13   I.  A.,  160  ;    I.  L.  R.,  14  Cal.,  109.    The  mere  use  of  the 
words  "  H^fC^  ftpl  VH "   in   conversation  by  the  tenant,    when  called  upon   by  the 
zemindar  to  pay  increased  rent^  were  held  to  be  insufficient  to  constitute  a  relinquish- 
ment.— (Bonomali  v,  Delu  Sirdar,  24  W.   R.,    118.)     Where  a  landlord  served  a 
notice  on  an  ootbandi  raiyat  that,   unless  he  paid  an   enhanced  rent  for  the  ensuing 
year  he  was  to  quit  the  land,  and  the  raiyat  thereupon   intimated  to  the  landlord's 
agent  his  intention   to  relinquish  the  land,    it  was    held  that   there  was  sufficient 
compliance  with  the  provisions  of  s.  20,  Act   VIII   of  1869  B.   C. — 'v Kenny  v,   Ishur 
Chunder,   Sp.  W.    R.,  Act  X,  9.)    Where  a  tenant  is  found  to  have  taken   steps 
required  by  law  in  furtherance  of  his  intended  relinqishment,  it  is  for  the  landlord  to 
prove  his  continued  possession  notwithstanding.  But  where  it  is  found  that  the  tenant 
has  not  gone  through  the  necessary  steps,  it  will  be  for  him  to  prove  that  the  landlord 
took  possession  of  the  land  and  enjoyed  the  profits  holding  it  khas,  or  by  letting  it 
toothers. — (Erskine  v.   Ram   Coomar,    8  W.  R.,  221.)     A  raiyat  is  not   required  to 
give  any  notice  under  this  section   in  a  case  where  the  raiyat  holds  under  a  lease 
which  was  for  a  limited  period,  which  period  has  expired.     After  the  expiry  of  the 
lease  he  has  no  right  to  hold,  and  is  therefore  perfectly  justified  in  giving  up  posses- 
sion.   And  a  landlord  claiming  rent  from      such   raiyat  for    a  period    after    the 
cixpiry  of  his  lease  is  bound  to  prove  that  the  latter  held  on  subsequently  to  the  terms 
of  the  lease.— (Tilak  Puttuk  v,   Mahabir   Pandey,    15  W.  R.,  454.)     A  tenancy  which 
is  to  continue  year  by  year  is  a  continuing  tenancy  so   long  as  the  parties  are 
satisfied ;  and  though  terminable  at  the  option   of  either  party  at  the  end   of  any 
year,  is  not  ipso  facto  terminated  at  the  end  of  every  year.   The    tenancy  shall  not 
terminate,  and  the  raiyat  shall  continue  liable  for  rent  unless  he  relinquishes  it  under 
the  provisions  of  this  section.— (Maloddee  Noshyo  v.  Bullubee  Kant,    13  W.  R.,  190.) 
The  present  law  enjoins  three   months'  notice  previous  to  the  end  of  the  agricultural 
year  [sub  ss.   (i)  and  (2)   should  be  read  together],  while  the  old  law  enjoined  Jyte 
Fusli    or  Pous   Bengali     to   be  the    month  when  the    notice  ought  to  be  served. 
"Agricultural  year"  is  defined  in  cl.   11  of  s,  3. 
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Subsection  (8) :  Incumbrance  :— The  Salect  Committee  reported  :— "In  dealing 
with  surrender  and  abandonment,  the  only  changes  made  by  us  which  need  here 
be  noticed,  are  the  provisions  which  we  have  inserted  to  check  collusive  surrender 
or  abandonment  in  fraud  of  the  rights  of  third  parties.  The  necessity  for  this  was 
Collusive  gurrcnaerto  brought  to  notice  in   para.  94  of  the  Bengal  Government's 

defeat  atrangcre.  -letter  of    15  th  September,  where  it  is  shown   that  raiyats 

not  unfrequently  sub-let  the  whole  or  a  portion  of  their  holdings  in  consideration 
of  a  large^nus  ior  a  term  of  years.  To  leave  the  interests  of  sub-lessees  in  such 
cases  entirely  at  the  mercy  of  the  sub-lessor  in  collusion  with  his  landlord,  would  do 
serious  practical  harm.  We  have  therefore  provided  [  section  86  (6)  ]  that  the 
surrender  of  a  holding  which  is  subject  to  a  registered  incumbrance,  shall  not  be  valid 
without  the  consent  of  the  incumbrancer  and  the  landlord,  and  in  case  of  aban- 
donment, we  have  provided  [  section  87  (4)  ]  that  the  sub-lease  shall  only  be  avoided 
after  the  sub-lessee  has  had  the  opportunity  of  taking  over  for  the  unexpired  period 
of  his  sub-lease  the  full  rights  and  liabilities  of  his  lessor  in  regard  to  the  rent 
of  his  entire  holding.  These  provisions  appear  to  us  to  present  the  only  method  by 
which  protection  can  be  given  to  the  sub-lessee  without  injury  to  the  landlord,  or 
without  risking  the  conversion  of  these  sub-leases  info  permanent  transfers.  In  the 
case  of  sale  in  execution  of  a  decree  for  rent,  the  sub-lessee  has  the  same  protection 
as  other  incumbrancers  under  Chapter  XIV." 

"The  term  'incumbrance*  used  with  reference  toatenancy  means  any  lien,  sub-tenancy, 
easement  or  other  right  or  interest  created  by  the  tenant  on  his  tenure,or  holding  or  in 
limitation  of  his  own  interest  therein,  and  not  being  a  protected  interest  in  s.  160;  "  see 
s.  161.  In  s.  161  of  the  Bengal  Tenancy  Act,  the  word  "incumbrance"  seems  to  be  used 
as  covering  a  lease.— Jogeswar  v.  Abed,  3  C.  W.  N.,  13.  See  also  Thakoor  Das  v, 
Nobin  Kishen,  15  W.  R.,  552;  Mahomed  Askur  v.  Mahomed  Wasuck,  22  W.  R.,  413 ; 
Gopendra  Chunder  v,  Mokaddam,  I.  L.  R.,  21  Cal,,  702.  In  order  to  satisfy  the  defini- 
tion of  "  incumbrance  "  as  given  in  s.  i6i,  it  must  be  the  creation  of  the  tenant  and 
therefore  when  a  mortgage  is  created  not  by  an  act  of  the  tenant  but  by  operation  of  law 
under  s.  171  of  the  Act,  it  is  pot  an  incumbrance, — Pasupati  v,  Narayan.  i  C,  W.  N., 
519 ;  see  notes  under  s.  161.  If  a  raiyat  creates  a  charge  or  mortgage  or  a  sub-lease  or 
any  other  kind  of  right  or  interest  in  derogation  of  his  interest,  and  such  *'  incumbrance  ** 
is  secured  by  a  registered  instrument,  a  surrender  by  the  raiyat  will  not  he  valkl  unlesa 
made  with  the  consent  of  the  landlord  o^  well  as  the  tn^mbn^ncep.  Where  the 
incumbrancer  is  not  protected  by  s.  85  or  by  this  sub-section  (6),  that  is,  when  his. 
interests  are  not  secured  by  a  registered  instrument,  the  surrender  is  of  no  effetct 
against  the  landlord.  And  in  case  the  land  is  let  to  an  under-raiyat  the  landlord 
would  under  these  circumstances,  be  entitled  to  re-enter  by  ejecting  him  and  no  notke 
to  quit  would  be  necessary. — Nilkantha  Chaki  v,  Ghatu  Sheik,  4,  C.  W^  N.,  667. 

Notice  of  SxUTender  : — P^r  service  of  the  notices  of  surrender  referred  to  in 
sitb-sections  (2)  and  (4),  see  rule  9,  Chap  V,  of  the  Govt.     Rules»  Appendix. 

Court-fees  : — Under  cl.  (12),  sec.  19,  Act  VII  of  1870,  applications  for  servico 
of  notices  of  relinquishment  are  exempt  from   court-fees. 

43  - 
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87.  (0  ^^  ^  ralyat.  voluntarily  abandons  his  residence 
without  notice  to  his  landlord  and  without  ar- 
ranging  tor  payment  ot  his  rent  as  it  talis  due, 
and  ceases  to  cultivate  his  holding  either  by  himself  or  by  some 
other  person,  the  landlord  may,  at  any  time  after  the  expiration 
of  the  agricultural  year  in  which  the  raiyat  so  abandons  and 
ceases  to  cultivate,  enter  on  the  holding  and  let  it  to  another 
tenant  or  take  it  into  cultivation  himself.  • 

(2)  Before  a  landlord  enters  under  this  section,  he  shall 
file  a  notice  in  the  prescribed  form  in  the  Collector's  office 
stating  that  he  has  treated  the  holding  as  abandoned  and  is 
about  to  enter  on  it  accordingly  ;  and  the  Collector  shall  cause 
notice  to  be  published  in  such  manner  as  the  Local  Govern- 
ment, by   rule,  directs. 

(3)  When  a  landlprd  enters  under  this  section,  the  raiyat 
shall  be  entitled  to  institute  a  suit  for  recovery  of  possession 
of  the  land  at  any  time  not  later  than  the  expiration  of  two 
years,  or,  in  the  case  of  a  non-occupancy-raiyat,  six  months^ 
from  the  date  of  the  publication  of  the  notice  ;  and  thereupon 
the  Court  may,  on  being  satisfied  that  the  raiyat  did  not 
voluntarily  abandon  his  holding,  order  recovery  of  possession 
on  such  terms,  if  any,  with  respect  to  compensation  to  persons 
injured  and  payment  of  arrears  of  rent  as  to  the  Court  may 
seem  just. 

(4)  Where  the  whole  or  part  of  a  holding  has  been  sub- 
let by  a  registered  instrument,  the  landlord  shall,  before  entering 
under  this  section  on  the  holding,  offer  the  whole  holding 
to  the  sub-lessee  for  the  remainder  of  the  term  of  the  sub- 
lease at  the  rent  paid  by  the  raiyat  who  has  ceased  to  cultivate 
the  holding,  and  on  condition  of  the  sub-lessee  paying  up  all 
arrears  due  from  that  raiyat.  If  the  sub-lessee  refuses  or 
neglects  within  a  reasonable  time  to  accept  the  offer,  the  land- 
lord may  avoid  the  sub-lease  and  may  enter  on  the  holding  and 
let  it  to  another  tenant  or  cultivate  it  himself  as  provided  in  sub- 
sections   (i)    and  (2). 

•The  object  of  section  87  is  to  meet  the  difficulties  which  occur  when  a  raiyat 
apparently  abandons  his  .holding,  but  in  such  circumstances  as  to  give  no  assurance 
whether  it  is  permanently  abandoned  or  not.  On  the  one  hand,  there  is  danger 
to  the  landlord  of  an  action  for  dispossession,  if  he  lets  the  land  hastily  to  a  tenant ; 
on  the  other  hand,   there  is  danger  of  temporary  absence  being  taken   advantage 


Digitized  by  LjOOQ IC 


SEC.    87.]  BENGAL   TENANCY  ACT.  339 

of  by  the  landlord  to  effect  the   dispossession   of  a   raiyat.    To    meet  these  two 
dangers,    we  provide   that  if    a   raiyat  abandons  his  residence  without   notice    and 
without   arranging  for  his   cultivation   and  payment  of  rent,  the  presumption  is  that 
he  has  abandoned    his  holding.     The    landlord   can   then,   after  filing  a  notice  in 
the  Collector's  office,    enter  on   the   holding  and  let  it  to  another  tenant.     We  give, 
however,  a    term   of  two  years  in  which   the  raiyat  can   sue    for  re-admission,   and 
the   Court  may,    on  being  satisfied   that    the   raiyat    did   not   voluntarily  abandon 
his  holding,   order  recovery  of  possession,  on  such  terms  as  to  payment  of  compen- 
sation and  arrears  of  rent  as  it  thinks   fit.     To  protect  third  parties  against  collusive 
abandonment  in  fraud  of  their  rights,  we  have  provided  in     sub-section   (4)      that  the 
sub-lease  shall  only  be  avoided  after  the  sub-lessee  has 'had  the  opportunity,  of  taking 
over,  for  the  unexpired  period  of  his  sub-lease,  the  full  rights  and  liabilities  of  his  lessor   . 
in   regard  to  the  rent  of  his  entire  holding."     {^The  Hon'ble  SirSteuart  Barley  in 
Council,) 

Ab&ndo&Oldllt  * — When  a  cultivating  raiyat  goes  away  from  the  land  which 
he  has  occupied,  and  neither  cultivates  nor  pays  rent  for  it,  the  landlord  is  justified 
in  assuming  that  he  has  relinquished  the  land.  The  relinquishment  need  not  be  in 
writing.  If  the  land  is  leased  out  to  another  person,  the  former  raiyat  is  not  entitled 
to  re-enter  on  possession. — Moneeruddin  v,  Mahomed  Ali,  6  W.  R.,  67  ;  Chandramani 
V.  Sambhu  Chandra,  W.  R.,  sp.,  270;  Harihar  v.  Jadunath,  7W.  B.,  114/  Nadiar 
Chand  v.  Modhu  Sudan,  7  W.  R.,  153  ;  Huro  Das  v.  Gobind  Bhuttacharjee  [1869], 
12  W.  R.,  304;  3  B.  L.  R.,  App.,  123;  Mutty  Sunar  v.  Gundar  Sunar  [1873],  2d 
W.  R.,  129;  Ram  Chang  r.  Gora  Chand  Chang  [1875],  24  W.  R.,  344;  Boidya 
Nath  Manjhi  v,  Aupuna  Debi  [1881],  10  C,  L.  R.,  15  ;  Golam  Ali  Mondal  r. 
Golap  Sundari  Dasi  [1882],  I.  L,  R.,  8  Cal.,  612;  S.  C,  10  C.  fc.  R.,  499.  But  a 
partial  or  temporary  non-cultivation  is  no  evidence  of  abandonment, — Radha  Madhub 
V,  Kali  Churan,  18  W.  R.,  41  .  Nor  is  mere  omission 
Partial  non<ultivation.  ^^  ^^^  rent.-MusayatuUah  V,  Noorzahan,  I.  L.  R.,  9  Cal., 
808;  12  C.  L.  R.,  489;  though  non-payment  of  rent  coupled  with  non-cultivation   does. 

— Ibid,     Mere  non-payment  of  rent  by  an   occupancy   raiyat 

Nonpayment  of  rent.  '^   "^  -^  r        j  j    ^ 

does  not  extinguish  the  tenancy  or  constitute  an  abandonment, 

— Obhoy  Charan  r.    Koi4ash,  I.  L.  R.,    14  Cal.,   751.     Where   land  held  by   tenants 

with   rights   of  occupancy  was  completely  submerged   for  a  number  of  years,    and 

during  the  period  of  such   submersion  no  rent  was  paid  by  the   tenants,    it   was  held, 

that  the   tenants   had,    by   non-payment   of   rent   during   the  period   of  submersion, 

forfeited   their  riohtfe     of  occupancy. — (Hemnath    v,    Ashqr 
Submersion.  '  • 

Siidar,    I.    L.   R.,    4   Cal-*     894.)     This   case   was  however, 

examined    and    dissented  from   in     Ismael    Choudhry    v,    Bhagabut     Barman^^er, 

appeal      from     original      decree    303     of      1897,    decided      25th     June      1900,    in 

which    the     case    of    Mozhar      Rai     v,     Ramlal      Sing,       I.     L.     R.,   18  All.,  290 

was    approved,  and    it  was  held  that   non-payment    of    rent    by    occupancy-raiyats. 

while  their  lands  are  under   water  does    not   furnish  any  ground   for   supposing  tha^ 

they  have  abandoned  their   holdings,  if  there  are  facts   present  to  show  that  it  was 
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their  intention  to  resume  the  occupation  of  their  holdings  on   re-appearance.    When 
the  right   is  not  transferable  without  the  landlord's  consent, 
^'*°"^*'  a  sale  of  the  holding  coupled  with   the  fact  that  the   raiyat 

quitted  the  land  and  ceased  to  cultivate  it  was  regarded  under  the  old  law  as  abandon- 
ment and  the  landlord   was  held  to  be  justified   in   recovering  the  land  from   the 
transferee.— Narendro   Narain    Roy  v.    Ishan  Chunder   Sen    {1874),  22  W.  R.,   22 
S,  C,   13    B.  L.  R.,    274;     Ram     Chander  Boy  Chowdhuri  v,   Bholanath    Lushkur 
(1874),    22   W.  R.,    200.     So    under  the  present    law  if  it  be  found  that   the  raiyat 
has  sold  his  holding  and  abandoned   its  possession,   the  landlord  would  be  entitled 
to  eject  the  transferee. — Robert  Wilson  v,  Radha  Dulari  Koer  (1897),    2   C.   W.  N., 
63.     It  makes  no  difference  whether  the  sale   was  voluntary    or   in   invitum  viz., 
a  sale  in  execution  of  a  decree. — Dwarka   Nath    Misser  v.    Hurrish  Chunder   (1879), 
I.  L.  R.,  4   Oal.,   925.     But  when   an    occupancy-raiyat,   after  the  transfer  of  his 
right  to  a  stranger    takes  a    sub-lease    from    him   and  so 
remains  in  possession,  it  was  held   that  this  did  not  amount 
to    abandonment  so  as  to  entitle  the  landlord  to    re-enter. — Sristidhur  v,   M^dan 
Sirdar,  I.  L.  R.,  9  Cal.,   648.     Kabil  Sardar  v,   Chunder   Nath,    I.    L.  R.,   20  Cal., 
590.     This    case    was    held    not    to    apply  to  a  case  in  which  the  original  tenants  had 
transferred  their  rights  to  persons,  some  of   whom   were   in   possession   of  the  tenures 
upon    payment  of  rent  to  the  landlord   or   his   ijaradars,    in  reg^n^  to  the  remaining" 
lands  of  the  tenures,  "  though  the  original  tenants   may   be    still    in   possession,"    they 
were   in    possession   as  subtenants  of   the  transferees  and  had  paid  no  rent  to  the  land- 
lord for  last  ten  or  eleven  years. — Kali  Nath  v,  Upendra  Chunder,    I.  L.  R.,  24   Cal., 
212,    I    C.  W.  N.,    163.     Even   when  the     right    of  occupancy   is  transferable,   the 
raiyat   cannot   transfer  different   parts  of  it    to   different  per- 
hoidrng"  °    *  P      °      *      sons,  and   in   case   of  such    transfer  the  landlord  can   treat 
the   transferees   as   trespassers  and  eject  them. — Tirthanand 
Thakur  v.    Mati   Lai    Misra,    I.  L.  R.,  3  Oal.,  774.     A  purchaser  of  a  portion  of  an 
occupancy  holding  has  no  right  to  bring  a  suit  for  recovery  of  possession   of  the   same 
against    the   landlord,   whether   the   holding  is  transferable  or  not ;  and  the  transfer  is 
not  binding  on  the  landlord. — Kuldip  Sing  v,  Gillanders,  4  C.  W.  N.,    738;    L  L.  R., 
«6    Cal.,    615.      One  of   two   proprietors   of  a  jote  havingr 
sharer"  **""'"      ^  *  ^°'      deserted   the  land,    the   other  proprietor,  while  ostensibly    in 
possession   of   the  entire  jote,   relinquished   it   to  the  land- 
lord   who  let   it   to.  the    defendants.     Some    years  after    such  relinquishment,   the 
plaintiff,  who  claimed  to  have  purchased  the   right   of   the   proprietor  who  had    relin- 
quished,  sued  to  eject   the  defendant   on  the  ground  that  the  relinquishment  was  not 
valid.     It  was  held,  that  whether  or  not  the  relinquishment  was  in  fact  valid,   the 
landlord   was,    under  the   circumstances,   entitled  to  induct    another  tenant  on   the 
land,  and  that  the  plaintiff  could  not  eject  the  defendant. — (Boidyanath   v,  Annapuma, 
10  C.    L.  R.,    15  ;   compare  Sheik   Manirulla  v.   Sheik  Bamzan,    i  C.  L.  R.,  293.) 
A   relinquishment   made   in   favour  of   the  landlord  by  some  of  several  tenants  of  a 
joint  occupancy  holding  does  not  operate  by  way  of  enlarging  th*  right  of  the  other 
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co-sharers  who  did  not  relinquish,  and  depriving  the  landlord  of  what  ordinarily 
.  would  belong  to  him.— Peary  Mohan  Mondal  Vf  Radhika  Mohun  Ha2ra»  8  C.  W.  N., 

ITotioe  by  landlord  tinder  OeoUon  (2) :— it  is  not  the  notice  which  terminates 
the. tenancy,  but  the  voluntary  abandonment  coupled  with  acts  on  the  part  of  the 
landlord  (not  necessarily  limited  to  the  giving  of  notice)  indicating  that  he  considers 
the  tenancy  at  an  end,  and  it  is  for  the  Court  in  each  case  to  determine  whether  the 
tenancy  has  terminated. — Lai  Mamud  v.  Arbullah,  i  C.  W.  N.,  198.  Section 
87  does  not  apply  to  a  case  in  which,  though  the  landlord  has  not  followed  the 
procedure  prescribed  by  the  section,  the  plaintiff  is  only  a  mortgagee  of  a  part  of  a 
non- transferable  jote. — Madan  Mohan  Ghosh  v,  Habi,  2  C.  W.  N.,  clxxxii. 
In  this  case  the  subordinate  Ju^RC  1*^  ^^Id  t^t  although  the  raiyat  had  . 
admittedly  abandoned  the  land,  yet,  as  the  landlord  had  given  no  notice 
as  required  by  section  87,  sub-section  (2),  the  tenancy  continued,  and  he  could 
not  settle  it  with  anybody  else.  But  the  learned  Judges  of  the  High  Court  on 
this  point  expressed  themselves  thus  :  -'*  It  is  not  easy  to  understand  section  87, 
but  it  cannot  bear  any  such  construction  as  that,  it  does  not  purport  to  define 
an-  abandonment,  or  to  give  an  exhaustive  description  of  the  acts  which  constitute 
an  abandonment  and  we  think  it  was  not  intended  to  apply  to  a  case  in  which 
a  raiyat  transferred,  and  made  over  the  possession  of,  his  holding  to  some  one 
else.  That,  if  he  had  no  right  to  make  the  transfer,it  may  or  may  not  in  law 
amount  to  an  abandonment  on  his  part,  but  it  does  not  seem  to  be  an  act  contem- 
plated or  provided  for  in  the  section."  Where  a  non -transferable  occupancy  holding 
is  sold  in  execution  of  a  decree  for  money  and  the  purchaser  obtains  possession 
of  the  land  through  the  Court  and  pulls  the  huts  of  the  tenant  standing  thereon 
and  it  is  found  that  the  tenant  has  abandoned  the  possession  of  the  holding, 
held  that  in  a  suit  for  khas  possession  the  landlord  is  entitled  to  succeed  and  a 
notice  under  s.  87  to  the  old  tenant  is  not  necessary: — Bhagaban  v,  Bisseswari,  3 
C.  W.  N.,  46.  The  provisions  of  this  section  are  not  exhaustive  ;  they  apply  only  to 
cases  in  which  a  landlord  takes  possession  of  an  abandoned  holding  without  bringing 
a  suit ;  but  they  do  not  prescribe  the  only  mode  in  which  a  holding  can  be 
abandoned. — Samujan  v.  Munshi   Mahton,  4  C.   W.  N.,  493. 

Form  of  notice  :  Subsection  (2)  :-  *ee  schedule  i,  to  the  Local  Government 
rules.  Appendix. 

Subsection  (3)  -  Ziimitation  • — Under  this  sub-section  an  occupancy  raiyat 
has  two  years  from  "the  date  of  the  publication  of  notice,"  and  a  non-occupancy 
raiyat  has  six  months,  within  which  he  may  institute  a  suit  for  recovery  of  possession 
of  the  land.  If  the  landlord  enters  upon  the  land  without  taking  the  steps  which 
sub-section  (2)  has  provided  for  his  protection,  the  period  of  limitation  would  (in 
the  case  of  an  occupancy  holding  ),  under  Article  3,  Schedule  III  of  the  Act^  be 
two  years  from  date  of  entry  or  ouster. 

Subsection  (4)  :  Position  of  Sub-lessee  -.—Even  where  the  raiyat  has  ab- 
andoned the  hotd«ig,   the  landlord  has    no    right   to  enter    upon  the   land,   if  in 
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possession  ot  a  sub-lessee,  without  the  assistance  of  the  law.— Jumeer  Ghazee  o. 
Goney  Mandel,  12  W.  R.,  no.  If  he  does  so  dispossess  the  sub-lessee  without  the 
sanction  of  law,  he  commits  trespass. — Dumri  Shaik  v,  Bissesur  Lai,  13  W.  R., 
291.  Under  the  present  section  the  continuance  of  the  sub-lease,  is  dependent 
upon  two  conditions,  (i)  that  the  sub-lessee  agrees  to  pay  the  rent  which  the  raiyat, 
who  has  abandoned  the  holding,  had  to  pay,  and  (2),  that  he  pays  up  all  the  arrears 
due  from  that  raiyat.  If  he  refuses  or  n^lects  within  a  reasonable  time  to  accept 
the  offer,  the  landlord  may  enter  on  the  holding  and  let  it  to  another  tenant  or 
cultivate  it  himself,  as  provided  in  sub-sections  (i)  and  (2}.  The  time  for  the  accept- 
ance of  the  offer  must  be  reasonable. 

Sub-division  of  tenancy, 

88.     A   division  of  a  tenure  or    holding    or 

Division  of  tenancy     distribution  of  the  rent  payable  in  respect  there- 

r'^^*''"w!rh^o.T^^"h^^     <^f>    shall    not    be  binding    on  ^  the    landlord 

lord      without       his  1        ••.   •  j        -^i    1  • 

consent.  unless  it  IS  made  with  his  consent  in  writing. 

The  old  Aot.— Section  26,  Act  VIII  of  1869,8.  C,  and  s.  27  of  Act  X  of  1859, 
laid  down  :  *'  Provided  that  no  zemindar  or  superior  tenant  shall  be  required  to  admit 
to  registry  or  give  effect  to  any  division  or  distribution  of  the  rent  payable  on  account 
of  any  such  tenure,  nor  shall  any  such  decision  or  distribution  of  rent  be  valid  and 
binding  without  the  consent  in  writing  of  the  zemindar  or  superior  tenant.  " 

Sub^vildoil  of  tonanCJ* — The  existence  of  a  custom  in  a  particular  district  by 
which  rights  of  occupancy  are  transferable  will  not  justify  a  sub-division  of  a 
holding,  and  if  the  tenant  subdivides  and  transfers  to  different  persons  the 
landlord  is  entitled  to  re-enter.— (Tirthanund  Thakoor  v.  Mutty  La!l,  I.  L  R., 
-i  Cal.,  774.)  But  it  has  been  held  that  the  transfer  by  a  raiyat  with  a  right  of 
occupancy  of  a  part  of  his  holding  does  not  entitle  the  landlord  to  recover  possession 
of  the  land  transferred  by  ejecting  the  transferee,  in  the  absence  of  e\idence  to 
shew  that  by  custom  such  transfer  is  allowed.— Durga  Prasad  v.  Doula  Gazee,  1 
C  W.  N.,  160.  Although  the  landlord  in  such  a  case  is  not  entitled  to  khas 
possession,  he  is  yet  entitled  to  a  declaration  that  the  transfer  of  a  portion  of  his 
holding  which  has  not  been  made  with  his  written  consent  as  is  provided  by  this 
section  is  not  binding  on  him.— Sheikh  Guzafar  v.  Dalgleish,  i  C.  W.  N.,  162. 
A  suit  for  possession  by  declaration  of  title  by  the  transferee  of  a  portion  of  khe  holding- 
aeainst  certain  co-sharer  landlords  who  hAd  dispossessed  him  therefrom,  was  held  not 
to  be  maintainable.— Kuldip  Singh  v,  Gillanders  &c.,  I.  L.  R.,  26  Cal.,  615;  4 
0.  W.  N.,  738.  The  position  would  be  different  in  an  action,  under  section  9  of  the 
Specific  Relief  Act,   to  recover  possession  on  proof  of  mere  wrongful  dispossession. 

lliid,  A   suit,   however,  for  joint  possession  with  other  fractional  holders  will    lie. — 

Mohesh  Chandra  V.  Sarada  Prosad,  I.  L.  R.,  24  Cal.,  433.  But  the  transferee  of  a 
part  of  a  tenure  is  jointly  liable  with  his  co-sharer  for  the  whole  rent  ;  for  although 
the  privity  between  the  parties  may  be  one  of  estate  only,  it  is  in  respect  of  the  whole 
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of  the  tenure,  though  the  transfer  was  of  a  part,  by  reason  of  the  indivisibility  of  the 
tenure  without  the  landlord's  consent. — Jagmaya  Dasi  v,  Girindra  Nath  Mukherji, 
4  C.  W.  N.,  590  ;  Sourindra  Mohan  Tagore  v.  Ananda  Moyi,  I.  L.  R.,  26  Cal.,  103, 
C.  VV.  N.,  383.  A  zemindar  is  not  bound  to  give  effect  to  any  sub-division  of  a  tenure 
previously  registered  as  undivided.— (Watson  &  Co.  v.  Ram  Soonder,  3  W.  R.,  Act 
X,  165  ;  Upendra  Mohan  v.  Thand^t  Dasi,  3  B.  L.  R.,  A.  C,  349  ;  12  W.  R.,  263.) 
There  are  various  ways  in  which  a  zemindar  may  recognise  the  division  of  a  holding  ; 
he  may  do  so  formally  by  dividing  the  holding  into  separate  parts,  or  by  implication 
by  receiving  rent  from  parties  holding  separately : — Ooma  Chum  v.  Raj  Luckhee,l.L.R., 
25Cal.,  19.  A  zemindar  may,  by  accepting  rent,  assent  to  a  transfer  which  involves  a 
subdivision  of  a  tenure. — Bharut  Chunder  v.  Gunga  Narain,  14  W.  R.,  211.  Where 
a  zemindar  himself  put  up  a  tenure  for  sale  in  separate  lots,  and  took  rent  from  two 
of  the  purchasers  separately,  it  was  held  that  no  written  consent  was  necessary  in 
order  to  his  being  bound  to  recognise  the  partition.— (Nobo  Kishen  v,  Sreeram,  15 
W.  R.,  255).  The  mere  fact,  however,  of  the  landlord  accepting  rent  from  the 
different  shareholders  of  the  tenancy  in  proportion  to  their  respective  share,  is  no 
evidence  of  the  landlord's  having  consented  to  the  divi|ion. — (Gour  Mohan  v,  Ananda, 
22  W.  R.,  295.)  And  if  alleged  different  tenures  were  indissolubly  connected  at  the 
time  of  the  original  holder,  and  if  the  landlord,  in  receiving  rent  from  the  present 
holders,  has  dealt  with  them  only  as  representatives  of  the  original  holder  and 
as  payers  of  component  parts  of  the  aggregate  rental,  he  cannot  be  said  to  have 
accepted  the  division. — (Rani  Lalan  Mani  v,  Sona  Mani,  22  W.  P.,  334).  When 
tenants  hold  by  different  agreements  the  landlord  has  no  right,  without  their  consent, 
to  break  up  existing  holdings  and  redistribute  lands  so  as  to  alter  the  extent  and 
nature  of  the  holdings  ;  and  the  mere  fact  of  the  raiyat  having  made  payments  accord- 
ing to  the  wish  of  the  landlord  to  particular  agents  is  not  sufficient  evidence  from 
which  the  tenant's  consent  may  be  inferred,  though  that  fact  would  be  strongly  cor- 
roborative, if  there  is  other  evidence  of  consent. — (Rahimaddi  Akan  v.  Puma  Chundra, 
22  W.  R.,  336.)  If  an  ijaradar  or  farmer  assents  to  the  division  of  a  tenancy,  it  is 
binding  on  the  landlord  wh«  let  out  in  ijara.— (Harimohan  v,  Gorachand,  2  W.  R., 
Act  X,  25),  unless  there  was  collusion  of  the  ijaradar  with  the  tenant  in  fraud  of  the 
principal.  In  Abhai  Charan  v.  Sashi  Bhusan  Basu,  I.  L.  R.,  16  Calc,  155,  it  was 
held  under  the  present  law  that  dakhilas  or  rent  receipts  showing  that  a  tenant  holds 
half  the  land  at  half  the  rent  of  the  whole  holding  do  not  amount  to  the  written  consent 
required  by  this  section.  But  the  ruling  in  this  case  was  distinguished  in  the  Full 
Bench  case  of  Piary  Mohan  Mukherji  v,  Gopal  Paik  (2  0.  W.  N.,  375  ; 
I.  L.  R.,  25  Calc,  531),  in  which  «it  was  laid  down  that  a  receipt  for 
rent  granted  by  the  landlord  or  his  agent  in  the  form  prescribed  •  by 
the  Bengal  Tenancy  Act,  containing  a  recital  that  a  tenant's  name  is  registered 
in  the  landlord's  serishla  as  a  tenant  of  a  portion  of  the  original  holding 
at  a  rent  which  is  a  portion  of  the  original  rent,  amounts  to  a  consent  in  writing  by  the 
landlord  to  division  of  the  holding  and  to  a  distribution  of  Ihe  rent  payable  in  respect 
thereof  within  the  meaning  of  section  88  of  this  Act  ;   provided  that,  if  the  receipt  has 
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been  granted  by  an  agertt,  he  has  been  duly  authorised  by  the  landlord  to  grant  such  a 
receipt. — See  also  Jagodiswar  «?.  Joymand,  2  C.  W.  N.,  3;  note  ;  I.  L.  R.,  25  Cal.,  533. 
OOnStot  of  all  landlorda :— The  consent  referred  to  in  this  section  must  be 
the  consent  of  the  whole  body  of  landlords,  either  actually  or  constructively.  The 
consent  of  some  of  the  landlords  cannot  validly  effectuate  the  division  of  a  tenure 
or  holding  or  a  distribution  of  the  rent  payable  thereon. — S.  A.  No.  28  of  1897, 
heard  on  the  22nd  and  27th  June  1898,  decided  7th  July  1898. 

Ejectment, 

89.     No   tenant  shall   be  ejected  from 
No  ejectment  except     his  tenure  pr  holding   except  in  execution   of 

in  execution  of  decree.      ^  decree 

Old  Aot :— S.  21  of  Act  X  of  1859  and  s.  22  of  Act  VIII  B.  C.  of  1869. 
This  section  should  be  read  with  ss.    10,  18,  25,  44  and  49  anU  and  ss.    178 
(i)  (c)  and  181  post. 

Senrioe  TenTireS : — S.  89  does  not  apply  to  service  tenures,  in  as  much  as  s. 
181  ^05^  declares  that  "nothing  in  this  Act  shall  affect  any  mcident  of  a  Ghatuali 
or  other  service  tenure  or  in  particular  shall  confer  a  right  to  transfer  or  bequeath  a 
service  tenure  which  before  passing  of  this  Act,  was  not  capable  of  being  transferred 
or  bequeathed."— (Makdum  Efossain  v,  Amer  Sheik,  I.  L.  B.,  25  Cal.,  131.) 

Bonamidar  -—a  suit  for  ejectment  cannot  be  brought  by  a  mere  benamidar, 
he  having  neither  title  to,  nor  possession  of,  the  property. — Issur  Chandra  v,  Gopal, 
I.  L.  E.,   25  Cal.,   98 ;   3.  C.  W.  N..  20. 

Partial  ejectment  :— a  landlord  cannot  eject  a  tenant  from  part  of  the  subject 

of  his  tenancy  and    claim   rent  for  the  part  remaining  in   his  occupation. Lalita 

Sundari  v.  Kani  Sumamoyee,  5  C.  W.  N.,  353 ;  Haro  Kumari  v  Purna  Chandra, 
I.  L.  R.,  28  Cal.,    182. 

OonTBTldon  of  ejectment  toit  into  rent  suit  ^-Nor  can  a  suit  brought  against 
tenants  as  trespassers  J^e  converted  at  the  appellate  sUge  into  a  suit  for  rent ;  h 
should  be  dismissed  on  failure  of  the  plaintiff  to  prove  his  ^>ecific  allef^tion. — Kali 
Kishore  v.  Gopi  Mohun,  2   C.    W.   N.,     166. 

BemedleS  for  illegal  ejectment : — a  tenant  ejected  otherwise  than  in  accordance 
with  this  Act,  can  bring  a  possessory  suit  under  sec.  9  of  the  Specific  Relief  Act, 
(I  of  1877)  within  six  months  from  the  date  of  dispossession,  but  such  a  suit 
cannot  be  brought  against  Government.  If  he  omits  to  do  so,  then,  if  an  occupancy 
raiyat,  he  can  sue  within  two  years  for  possession  under  art.  3,  Schedule  III  of 
this  Act,  or  within  two  years  from  the  date  of  the  publication  of  the  landlord's 
notice  of  re-entry  under  sec.  87,  in  which  case  he  is  not  entitled  to  recover  mer^y 
on  proof  of  illegal  ejectment  without  reference  to  hrs  title.— (Madan  Mohan  Ghosh  v. 
Habi,   a  C.  W.  N.,  dxxxii).     If  he  is  a  iJonKxxupancy  raiyat,  he  can  under  the  sane 
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section  sue  for  recovery  of  possession  within  six  months  of  the  publication  of  this 
notice.  In  all  other  cases,  the  tenant  can  sue  for  recovery  of  possession  within 
twelve    years  from  the  date    of  dispossession   under  art.  142,  Act  XV  of  1877. 

Oonrt-fOO: — Under  clause  xi  of  section  7  of  Act  VII  of  1870,  in  a  suit  to 
recover  the  occupancy  of  land  from  which  a  tenant  has  been  illegally  ejected  by 
the  landlord,  the  amount  of  court-fee  payable  is  to  be  computed  according  to  the 
amount  of  the  rent  of  the  land  to  which  the  suit  refers,  payable  for  the  year  next 
before  the  date  of  presentmg  the  plaint. 

Meastirements. 

90-  (i)  Subject  to  the  provisions  of  this  section  and  any 
contract,   a  landlord  may,    by   himself,  or  b/ 

to'measure^and.^  ^  ^^y  person  authorized  by  him  in  this  behalf, 
enter  on  and  measure  all  land  comprised  in  his 

estate  or  tenure,  other  than  land  exempt    from  the  payment  of 

revenue, 

-  (2)  A  landlord  shall  not,  without  the  consent  of  the  tenant 
or  the  written '  permission  of  the  Collector,  be  entitled  to 
measure  land  more  than  once  in  ten  years,  except  in  the  following 
cases,  namely: — 

{a)  Where  the  area  of  the  tenure  or  holding  is  liable, 
by  reason  of  alluvion  or  diluvipn,  to  vary  from  year 
to  year,  and  the  rent  payable  depends  on  the 
area; 

{b)  Where  the  area  under  cultivation  rs  liable  to  vary 
from  year  to  year  and  the  rent  payable  depends  on 
the  area  under  cultivation  ; 

{c)  Where  the  landlord  is  a  purchaser  otherwise  than 
by  voluntary  transfer,  and  not  more  than  two  years 
have  elapsed  since  ,the  date  ot  his  entry  under 
the  purchase. 

(3)  The  ten  years  shall  be  computed  from  the  date  of 
the  last  measurement,  whether  made  before  or  after  the  com- 
mencement of  this  Act. 

ThO  old  Act. — The  former  law  was  contained  in  s.  25,  Act  VIII  of  1869,  which 
enacted  that  "  every  proprietor  of  an  estate  or  tenure,  or  the  person  in  receipt  of 
the  rents  of  an  estate  or  tenure  has  the  rieht  of  making  a  general  survey  and 
measurement  of  the  lands  comprised  in  such  estate  or  tenure  or  any  part  thereof, 
unless  restrained  from  so  doing  by  express  engagement  with  the  occupants  of 
the  lands.  " 

44 
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**  We  have  amended  section  90  so  as  to  make  it  clear  that  a  landlord  is  not 
entitled  to  enter  on  and  measure  land  exempt  from  the  payment  of  revenue. " 
{S.  C.  B.  III.) 

Landlord  may  xnoasnre: — The  Legislature  seems  (from  the  report  of  the 
Select  Committee)  to  have  no  idea  of  changing  the  existing  law  as  Co  the  penon 
competent  to  measure  the  lands.  The  change  of  the  words  "  every  proprietor, 
&c.,  "  into  *' landlord "  is,  however,  significant.  "Landlord"  is  defined  in  d.  (4) 
of  s.  3  to  mean  "  a  person  immediately  under  whom  the  tenant  holds,  and  includes 
the  Government.  "  It  includes  therefore  a  proprietor  as  well  as  a  tenure-holder  subor- 
dinate to  him.  The  section  does  not  say  the  landlord  of  the  manual  occupant, 
and  the  subsequent  words  "  estate  "  or  *'  tenure  "  imply  that  he  may  be  either  a 
I^oprietor  of  the  estate  or  the  holder  of  a  tenure.  Under  the  old  law,  it  was  an 
open  question  whether  a  proprietor,  not  in  receipt  of  the  rents  of  the  estate, 
was  entitled  to  measure.  It  was  held  in  one  case  that  to  entitle  a  proprietor  of 
land  to  ask  the  assistance  of  the  Court  to  enable  him  to  measure  his  land,  it  is  not 
necessary  that  he  should  show  that  he  actually  received  the  rents  of  hb  estate  but 
only  that  he  is  in  undoubted  podsession  of  the  property. — (Raj  Chuoder  tr.  Kishen 
Chunder,  4W.  R.,  Act  X,  16.)  A  man  who  is  the  admitted  proprietor  of  a  mehal 
b  not  bound  to  show  that  he  is  in  actual  receipt  of  the  rents  at  the  time  when  he 
applies  to  measure  the  land.  The  words  •*  in  receipt  of  rent"  in  s.  25  of  Act  VIII 
of  1869  (B.C.)  have  no  reference  to  the  first  part  of  the  section,  i>.,  to  the  words 
**  proprietors  of  tenures  and  estates,"  but  to  the  words  "  other  persons  "  or  other  than 
those  who  are  admittedly  proprietors  of  the  mehal  or  tenure  withii>  which  lands  to  be  mea- 
sured are  situated.  The  conjunction  "or"  is  di5;junctive,and  not  copulative. — (Ranee  Kristo 
moni  V.  Ram  Nidhi,  9  W.  R.,  331.)  The  words  "  every  proprietor  or  other  person 
in  receipt  of  the  rents,"  show  that  the  proprietor  who  claims  to  measure  must  be  a 
proprietor  in  possession,  and  not  a  proprietor  out  of  possession,  althoii^h  he  may  be 
able  to  prove  his  title. — (Kalee  Das  v.  Ramgati  Dutt,  6  W.  R.,  Act  X,  10 ;  per  Pea- 
cock, C.  J.)  This  section  contemplates  possession  by  the  receipt  of  rents  for  those  lands  of 
which  measurement  is  required. — (Pureejan  Khatun  v,  Bykunta  Chunder,  7  W.  R.,96.> 
Where  a  person's  right  to  measure  is  disputed  by  an  intervenor,  the  only  question  for 
the  Court  to  try  b  which  6f  the 'two  persons  is  in  receipt  of  rent. — (Smith  v,  Nundunlal, 
6  W.  R.,  Act  X,  13;  7  W.  R.,  188  ;Haradhun  v,  Hazee  Mohomed,  6  W.  R.,  Act 
X,  14.) — '*It  seems  clear,"  observes  Norman.  J.,  **that'the  expression  in  receipt  of  rents 
in  section  25  of  Act  VIII  of  1869  (B.C.,)  overrides  both  the  prior  members  of  the 
sentence  and  extend  not  only  to  'other  persons,'  but  also  \o  proprietors  of  the  estate  or 
tenure,** — (Wise  tr.  Ram  Chunder,  7  W.  R.,  415.)  A  plaintiff  who  claims  to  measure  is 
bound  to  show  that  he  is  a  proprietor  in  possession  in  some  way  or  other.  It  b  not 
enough  for  him  to  be  able  to  prove  his  title. — ( Doorga  Chunder  v.  Mahonied  Abas, 
14  W.  R.,  121,  per  Glover,  J.,  contra ^^r  Mitter,  J.)  The  Judges  having  thus  differed 
in  opinion  in  an  appeal  under  the  Letters  Patent  of  the  High  Court,  the  judgment  of 
Glover,  J.,  was  upheld.  Norman,  C.  J.,  observed  :  "  I  do  not  for  a  moment 
suggest  that   it  is  necessary  tor  a  proprietor  in  the  receipt  of  rents  to  be  receiving 
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rents  every  day  in  the  year.  If  he  once  commences  to  receive  rents  and  thenceforth 
continues  to  receive  them  at  the  time  when  the  rents  are  ordinarily  payable,  he  is 
undoubtedly  the  actual  proprietor  in  receipt  of  the  rents  although  it  may  have  been  some 
months  since  any  rents  were  in  fact  paid  to  him.  ♦  ♦  ♦  This  section  is  intended 
to  provide  for  cases  when  a  proprietor  or  other  person  in  possession  of  an  estate,  is 
opposed  in  making  measurement  by  the  occupants  of  the  land ;  and  not  for  cases 
where  the  title  of  the  person  claiming  the  right  to  measure  is  a  matter  in  question.  We 
sould  be  very  careful  to  prevent  persons  from  taking  an  undue  advantage  of  the  provi- 
sions of  this  section,  by  using  it,  as  a  means  of  trying  questions  of  title  without  paying  the 
proper  stamp  duty,  or  of  getting  a  sort  of  colorable  possession  by  harassing  or 
intimidating  the  raiyats.  *'— {Doorga  Churun  v.  Mahomed  Abas,  14  W.  R.,  399.) 
Every  zemindar  has  a  right  to  measure  all  the  land  of  his  zemindary  whenever  he 
pleases,  unless  restrained  from  doing  so  by  any  express  agreement.^Khajeh  Abdool 
Gunny  v.  Eajah  Suttye  Churun  Ghosal,  2  W.  B.,  Act  X,  86 ;  Ooma  Churn  v. 
Sibnath,  8  W.  R.,  14.)  Any  person  who  is  a  proprietor  of  an  estate  has  the  indisputable 
right  of  measurement  unless  restrained  by  any  express  agreement.  .The  mere  existence 
of  under-tenures  of  any  description  does  not  taktf  away  his  right  of  measurement. 
For  instance,  a  zemindar,  by  granting  patni,  ii>  not  restrained  from  making  a  general 
survey  and  measurement  of  the  lands  comprised  in  his  estate.  So  again  a  painidar  by 
creating  a  durpatni  does  not  lose  the  right  conferred  upon  him  by  this  section. — (Run 
Bahadur  v.  Malloo  Ram,  8  W.  R.,  149  ;  Dwarkanath  v.  Bhowanee  Kishore,  8  W.  R., 
II  ;  Tweedie  v,  Ramnarain,  9  VV.  R.,  151)  ;  a  proprietor  of  a  mehal  is  not  barred  from 
measurement  by  the  fact  of  its  being  leased  to  a  third  party. — (Rani  Kristomoni  v. 
Ram  Nidhi,  9  W.  R.,  331.)  The  abandonment  to  a  grantee  of  all  rights  of  measure- 
ment as  against  the  raiyats  with  a  view  to  resumption  of  lands  within  the  taluk,  does 
ndt  apply  to  a  measurement  of  the  taluk  itselif  as  against  the  grantee,  and  does 
not  amount  to  a  restraint  of  the  right  of  .measurement  within  the  meaning  of  this 
section^— (Kebul  Kishen  v.  Jamini,  5  W.  R.,  Act  X,  47.)  The  right  to  measure  can 
be  exercised  by  any  lessee  or  under-tenant  who  is  in  receipt  of  the  rents  of  the  estate. 
— JWatson  &  Co.  v,  Bhoonya  Koonwar  Narain,  Sp.  W.  R.,  Act  X,  185  ,*  2  Board's 
Rep.,  151.)  If  an  estate  be  let  to  a  number  of  tenure-holders,  that  circumstance  was 
held  upon  construction  of  the  words  "entitled  to  receive  the  fents"  not  to  be  a  bar  to 
the  exercise  of  the  right.— (Brojendro  Coomar  v*  Denobundhu,  9  C.  L.  R.,  444; 
I  L.  R.,  7  Cal.,  684.)  Every  landlord  has  a  right  to  measure  under  this  section 
even  if  there  is  a  mokuraridar  between  him  and  the  tenant. — Matangini  Dasi  v.  Ram 
Das,  7  C.  W.  N..  93. 

Can  a  co-sharer  X&eaSHrO : — a  co-sharer  in  an  undivided  estate  or  tenure  is 
not  entitled  to  apply  for  measurement,  for  if  each  shareholder  should  have  separate 
measurements  it  would  be  productive  of  great  annoyance  and  harassment  to  the 
tenants  in  the  estate. — (Mahomed  Bahadur  v.  Rajah  Rajkishep,  15  W.  R., 
522  ;  Molook  Chand  v.  Modu  Sudan,  16  W.  R.,  126  ;  Soorendra  Mohon  '6.  Bhuggobiit 
Chundra,  18  W.  R.,  332;  Santiram  z;.  Bykunt,  ip  W.  R.,  280;  Peary  Mohon  v. 
Rajkishen,  20,  W.  R.  385  ;  Ishan  Chunder  v,  Basaruddin,  $  C.  L,  R.,    I3[2.)    Where 
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therefore,  there  are  joint  proprietors,  the  notice  of  an  intended  measurement  of 
the  lands  must  be  a  notice  of  all  the  joint  proprietors.  It  is  not  sufiicient  that 
one  co-sharer  should  give  notice  and  make  his  co-sharer  parties  to  the  suit. — (Ishan 
Chunder  v,  Basaruddin,  3  C.  L.  R.,  132.)  But  in  Abdool  Hosein  r.  Lai  Chand 
Mahaton,  13  C.  L.  R.,  313  ;  I.  L.  B.,  10  Cal.,  36,  it  was  held  that  a  single  co-sharer 
is  competent  to  apply  for  measurement  under  s.  38  of  Act  VIII  of  1S69,  B.C.,  U 
he  make  his  co-sharers  parties  to  the  proceeding.  There  has  beei  no  decision  on  this 
point  under  the  Bengal  Tenancy  Act  but  in  Mahebali  v.  Ameer  Rai,  I.  L.  R.,  17  Cla., 
538,  it  was  said  that  it  was  doubtful  whether  after  passing  of  B.  T.  Act  a 
co-sharer  can  apply  for  measurement. 

Bight  tolmdasare  Lakhiraj  lands :— a  landlord  had  no  right  under  s.  9, 
Act  VI  of  1862  (B.  0.),  to  measure  lakhiraj  lands,  as  lakhiraj  lands  until  resumed  or 
assessed  form  a  distinct  and  separate  estate.— Prosunno  v,  Chunder  Nath,  10  W.  R., 
361 ;  Rung  Lall  r.  Sreedhur,  11  W.  R.,  293 ;  Golam  Khejur  v,  Ershine  &  Co.,  11  W. 
R.,  445.  Under  the  present  section,  as  already  pointed  out,  a  landlord  can  measure 
all  lands,  rent-free  or  rent  paying,  comprised  in  his  estate  or  tenure,  but  not  revenue- 
free  land.  ,* 

Bight  to  measure  wlicire  there  is  intermediate  tenant :— Every  landlord  has 

a  right  to  measure  under  this  section  even  if  there  is  a  mokuradar  on  the  land ; 
there  was  nothing  in  the  old  law  which  precluded  th»  proprietor  of  an  estate  from 
making  a  general  survey  and  measurement  merely  because  his  estate  happened 
to  be  sublet  to  a  number  of  tenure-holders. — Brojendra  v,  Krishna,  7  Cal.,  684 
(at  p.  689),  9  C.  L.  R.,  444 ;  see  also  Baboo  Run  Bahadoor  v.  Muloram  Tiwaree 
8  W.  R.,  149 ;  J.  Tweedie  v.  Ram  Narain,  9  W.  R.,  151.  A  kabuliyat  was  executed* 
before  the  passing  of  the  Bengal  Tenancy  Act,  by  defendant  No.  i,  the  holdei^of 
a  dar-maurasi  patta,  in  favour  of  his  immediate  landlord,  a  mukurraridar,  pro- 
viding that  the  former  should  have  his  likme  entered  into  the  zamindar's  serishta 
in  place  of  the  mukurraridar,  and  should  pay  rent  direct  to  the  zamindar,  and  also 
that,  in  case  the  area  of  the  tenure  should  exceed  a  certain  number  of  bigahs,  he 
should  pay  rent  on  each  excess  bighas,  at  the  rates  of  12  annas  and  2  annas,  to 
the  zamindar  and  the  mukurraridar  respectively.  The  agreement  was  ratified  by 
the  zamindar.  On  the  zamindar  suing  defendant  No.  i  for  measurement  of  the 
tenure  and  for  increased  rent,  it  was  objected  that,  under  the  kabuliyat,  only  the 
mukurraridar  was  entitled  to  sue  for  such  measurement.  The  High  Court  held 
that  under  section  90  of  the  Bengal  Tenancy  Act  every  landlord  had  a  right  to  sue 
for  measurement,  and  that,  as  defendant  No.  2  had  accepted  the  zamindar  as  his 
landlord,  he  had  made  himself  liable  to  be  sued  by  him.  It  was  held  that,  aithoi]^ 
the  mukurraridar  and  the  zamindar  were  both  landlords  of  defendant  No.  i,  they 
were  not  joint  landlords  within  the  meaning  of  section  188. — Matangini  Dasi  v.  Ram 
Das  Matab,  7  C.  W.  N.,  93. 

Common  Ifanager  • — ^  common  manager  is  entitled  to  measure. 

ICeatnrement  of  Ohar^lands^ — Chart  dearah,    bkaoU  and  uibandi  lands  caii» 
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under  clause  (bj,  sub-section  (2)  ot  the  present  section,  be  measured  as  often  as  the 
landlord  wishes. 

Bi^t  of  measaremoiit  with  a  certain  pde.*— in  a  proceeding  under  this 

section  the  order  should  be  limited  to  one  directing  in  the  words  of  s,  91,  that 
the  tenants  do  attend  and  point  out  the  land,  and  a  declaration  made  in  such  order 
that  the  applicant  to  measure  is  entitled  to  make  the  measurement  with  a  pole  of 
a  certain  measure  is  bad  in  law  and  without  jurisdiction.—- Dya  Gazi  v.  Ram  Lall, 
2  C.  W.  N.,  351. 

Proceeding  nndertllle  section  is  not  a  suit  i—^  proceeding  under  this  section 
is  not  a  suit  and  the  order  passed  in  such  a  proceeding  is  not  a  decree  as  defined 
in  the  Civil  Procedure    Code : — Dya  Gazi  v.  Ram  Lall,  2  C.  W.  N.,  351. 

Appeal :  — See  notes  under  s.  91. 

91.  (i)  Where  a  landlord  desires  to  measure  any  land 
which  he  is  entitled  to  measure  under  the  last  foregoing 
section,  the  Civil  Court  may,  on  the  application  of  the  land- 
lord, make  an  order  requiring  the  tenant  to  attend^and  point 
out   the  boundaries  of  the  land. 

(2)  If  the  tenant  refuses  or  neglects  to  comply  with  the 
order,  a  map  or  other  record  of  the  boundaries  and  measure- 
ments of  the  land,  prepared  under  the  direction  of  the  landlord 
at  the  time  when  the  tenant  was  directed  to  attend,  shall 
be  presumed   to  be   correct  until   the  contraiy  is  shown. 

•   Old  Act :— See  s.  37,  Act  VIII  of  1869  B.  C.  and  s.  90  of  Act  VI  of  1862  B.  C. 

Subsection  ^1)  *.  Civil  Oonrt :— Under  sec.  144  (2)  the  application  for  measure- 
ment must  be  made  to  the  Civil  Court  which  would  have  jurisdiction  to  entertain 
a  suit  for  the  possession  of  the  tenure  or  holding,  in  connection  with  which  the 
application  was  brought.  The  jurisdiction  in  s.  37  of  Act  VIII  of  1869  B.  C, 
meant  local,  as  pecuniary  jurisdiction. — (Pearee  Mohon  v.  Raj  Kristo,  20  W.  R.,  385  ) 
The  pecuniary  value  ought  to  be  assessed  upon  the  capitalized  value  of  the  excess 
rents  which  after  the  measurement  appRed  for  had  been  effected,  the  landlord 
expected  that  he  would  receive. — Lala  Chedlal  p.   Ramdhun,    I.  L.  R.,  13  Cal.,  57. 

On  the  application  of  the  landlord:— The  Court  must  be  careful  to  satisfy 
itself  before  granting  its  aid  under  this  section  that  the  zemindar's  motive  is  bond 
Jide^  and  is  not  to  oppress  the  raiyats. — (Dwarkanath  r,  Bhawanee  Kishore,  8 
W.  R.,  11.;  Under  the  former  law,  Act  VI  of  1869,  B.  C,  a  single  suit  to  measure 
lands  could  be  brought  against  several  defendants,  although  their  rights  and 
tenures  were  different. — (Sashi  Bhushan  Banurji  v,  Nabo  Kumar  Chaturji,  8  W. 
R.,  94).  Also,  where  raiyats  combined  to  withhold  from  the  landlord  information  requisite 
to  enable  him  to  collect  his  due  rents,  one  suit  nray  be  brought  against  a  number 
of  them,  under  the  ntut  following  section,  for  measurenient  and  ascerUinment  by  the 
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Collector  of  the  dctaiis  of  the  tenures  of  each  raiyat*-  (Solano  «.  Soobnin,  6  W.  R;, 
Act  X.) 

Appeal:--Under  8.  57  of  Act  VIII  B.  C«  of  1869,  an  order  for  measofement 
was  a  "  decree  "  and  therefore  appealable.— 'Brajendra  Kumar  v.  Krishna  Kumar. 
I.  L,  R,,  7  Cal.,  684.  But  the  proceeding  under  this  section  is  not  a  suit  and  there- 
^>re  not  appealable. — Daya  Ghazi  t^  Ramlal,  2  C.  W.  N.,  351. 

Sobsaotion  (2) :  Zfflwt  of  tlieralyfti  not  attending  ^- a  raiyat  who  refuses 

to  attend  and  point  out  his  land,  is  declared  to  be  incompetent  of  afterwards  con- 
testing the  correctness  of  the  measurement  or  any  of  the  proceedings  hdd  in  his 
absence :  but  he  would  not  be  bound  by  such  measurement,  unless  notice  had  been 
duly  served  upon  him  under  this  section. — ^Jadubchunder  v,  Etwari  Lushkur,  Marsh,, 
498  ;  I  Board's  Rep.,  143 ;  Alimudin  v.  Kali  Krishna,  I.  L.  R.;  10  Cal.,  895.  But 
under  the  present  Act,  finality  is  not  given  to  a  measurement  and  it  is  open  to  a 
tenant  to  rebut  the  presumption  of  oorrectness  which  the  Court  is  directed  to  make, 
if  he  fails  to  attend  when  directed  to  do  so.-^Daya  Ghaii  v.  Ram  Lall  Sukal,  2 
C,  W.  N.,  351. 

92.  (i)  Every  •measurement  of  land  made  by  order  of 
Sundardof  measure.  ^  .^^^"  Court  or  of  a  Revenue-officer,  in  any 
mcnt.  suit  or  proceeding   between   a   landlord   and 

tenant,  shall  be  made  by  the  acre,  imless  the 
Court  or  Revenue-officer  directs  that  it  be  made  by  any  other 
specified  standard. 

(2)  If  the  rights  of  the  parties  are  regulated  by  any  local 
measure  other  than  the  acre,  the  acre  shall  be  converted  iuto 
the  local  measure  for  the  purposes  of  the  suit  or  proceeding. 

(3)  The  Local  Government  may,  after  local  enquiry,  make 
rules  declaring  for  any  local  area  the  standard  t)r  standards  of 
measurement  locally  in  use  in  that  area,  and  every  declaration 
so  made  shall  be  presumed  to  be  correct  until  the  contrary  is 
shown. 

Old  law: — Formerly  there  had  been  conflicting  decisions  as  to  the  power  of  the 
Collector  to  decide,  in  cases  df  dispute,  what  was  the  standard  pole  of  the  masurement 
of  the  pei^nnah  ;  but  it  is  now  deci(led  by  a  majority  of  the  Full  Bench  (Couch, 
C.  J.,  Bayley  and  L.  S.  Jackson,  JJ.,  dissenting)  that  where  there  is  a  disput^ 
solely  on  the  ground  that  the  pole  with  which  the  measurement  is  attempted  to 
be  made,  is  not  the  standard  pole  of  the  measurement  of  the  pergunnah,  and  the 
parties  are  at  issue  as  to  what  is  the  length  of  the  standard  pole,  the  Collector  has 
jurisdiction  to  enquire  into  and  decide  as  to  what  is  the  true  lengh  of  the  standard 
pole.— Srimati  Manmohini  Chowdrain  v.  Prem  Chand,  6  B.  L.  R.,  i ;  14  W.  R. 
F.  B.,  5.    Under  the  present  section,  the   same  question  wiW  arisfe  in  the  conversion 
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of  the  acre  to  the  local  measure  under  iub*9.  (a).  In  determining  the  question  of 
the  length  of  the  standard  pole,  due  credit  must  be  attached  to  the  Canoongoe  papers 
which  have  always  been  recognized  to  be  of  great  weight  in  questions  connected  with 
pergunah  rates,  standards  of  measurements  and  simitar  statistics ;  and  it  is  no  ground 
for  rejecting  these  papers,  that  the  local  hat  does  not  correspond  with  the  English 
cubit  of  18  inches :  for  the  hat  varies  in  length  in  different  pergunahs. — (Nund 
Dundpat  v,  Tara  Chand  Prithihari,  3  W.  R^  Act  X,  13O  It  sometimes  indeed 
happens  that  there  are  two  different  standards  of  measurement  in  the  same  pergunnah 
and  when  this  is  the  case,  the  standard  which  is  current  in  a  particular  locality  or 
^M^/aA  must  be  followed — (Bhagabati  Churun  v,  Tameeruddin  Moonshi,  i  W.  R„ 
22s ;  Sarbanund  Pandey  v.  Ruchia,  Pande  4  W.  R.,  Act  X,  32). 

Standards  of  moasnrement : — There  are  great  varieties  of  local  standards 
of  measurement.  The  standard  bigha  in  Lowar  Bengal  generally  is  one  of  14,400 
square  feet  (1600,  square  yards)  or  20  poles  {laggis)  in  length  by  20  poles  in  breadth, 
the  pole  being  6  feet  in  length.  In  some  parts  of  Bihar,  where  rent  is  paid  at  a 
certain  rate  per  bighut  the  bigha  also  consists  of  400  sq^iare  poles  (laggis),  but  the  pole 
i^^gSi)  may  be  of  any  length  from  4  hdths  (cubits)  up  t&  9  or  more ;  and  the  length 
of  the  hdih  itself,  or  nominal  cubit  of  iB  inches,  is  oftqn  determined  in  practice  by  the 
length  of  the  forearm  of  a  particular  individual  in  the  village. 

Acre: — One  standard  bigha  is  equal  to  14400  square  feet  or  1,600  square 
yards  ;— 100  bighas  are  therefore  equal  to  33  acres  (an  acre  being  considered  to  be  equal 
to  4,840  square  yards).  An  acre  is  a  quantity  of  land,  containing  160  square  rods  or 
perches,  or  4,840  square  yards.  This  is  the  English  Statute  or  imperial  acre  which 
is  employed  over  the  United  Kingdom  and  its  colonies  and  in  the  United  States, 
though  Scotland  and  Ireland  have  respectively  an  acre  of  their  own  which  is  still  to 
some  extent  used  in  measurements.  The  Scotch  acre  is  larger  than  the  English  as  it 
Contains  6104.128  square  yards,  48  Scotch  acres  being  equal  to  61  English  acres. 
The  Irish  acre  is  also  larger  than  the  English, -inasmuch  as  100  Irish  acres  are  nearly 
equivalent  to    162  English  acres. — (Ogilvie's  Imperial     Dictionary  of    The    English 

Language.) 

• 

Board  of  Beventie's  instrOOtionS  i-^**  The  standard  of  measuroment  or  laggi 
recorded  in  the  Collectorate  for  the  pargana  or  other  local  division  in  which  the  lands 
are  situated  shall  be  taken  as  the  local  standard  of  measurement  under  section  92  (i ) 
of  the  Tenancy  Act,  unless  another  standard  is  set  up  by  either  of  the  parties,  in  which 
case  the  Setdement  Officer  will  after  such  stimmary  inquiry  as  he  thinks  fit,  decide 
what  standard  to  ad-^pt,"  But  if  the  standard  thus  adopted  is  disputed,  or  if  areas  deter- 
mined according  to  that  standard  are  disputed,  any  person  aggrieved  may, 
where  a  settlement  of  land  revenue  is  not  being  made  or  about  to  be  made,  institute  a. 
suit  before  the  Revenue-officer  under  section  106  (post),  and  the  Revenue-officer 
is  bound  to  hear  and  decide  the  dispute  fis  a  civil  suit,  and  thus  to  determine  on  the^ 
evidence  what  the  real  standard  is  by  which  thc^  rights,  of  the  parties  are  related* 
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Managers. 

Power  to  call  upon  93.     When  any  dispute  exists  between 

co-owners    to  show    co-owners  ot   an   estate   or  tenure   as  to  the 
cause  why  they  should     management  thereof,  and  in  consequence  there 

not  appoint  a  common      ,         ^^         .  .     ...   '.  * 

manager.  has  ensued,  or  IS  hkely  to  ensue, 

{a)  inconvenience  to  the  public,  or 

{b)  injury  to  private  rights, 

the  District  Judge  may,  on  the  application  in  case  {a)  of 
the  Collector,  and  m  case  {b)  of  anyone  having  an  interest  in 
the  estate  or  tenure,  direct  a  notice  to  be  served  on  all  the 
co-owners,  calling  on  them  to  show  cause  why  they  should  not 
appoint  a  common  manager  : 

Provided  that  a  co-owner  of  an  estate  or  tenure  shall  not 
be  entitled  to  apply  under  this  section  unless  he  is  actually  in 
possession  of  the  inteVest  he  claims,  and,  if  he  is  a  co-owner 
of  an  estate,  tinless  his  name  and  the  extent  of  his  interest  are 
registered  under  the  Land  Registration  Act,  1876. 

Old  Act  * — This  section  has  been  borrowed  from  Regulation  V  of  181 2.  Section 
26  of  that  R^^lation  provided  : — 

"In  any  case  in  which  it  is  shown  to  the  satisfaction  of  a  District  Judge  that 
inconvenience  to  the  public  or  injury  to  private  right  has  ensued,  or  is  likely  to  ensue 
from  disputes  subsisting  among  the  proprietors  of  a  joint  undivided  estate,  it  shall 
be  competent  to  such  Judge,  upon  the  application  of  the  Revenue-authorities  or  of 
any  individual  having  an  interest  in  such  estate,  to  appoint  a  person  duly  qualified 
and  under  proper  security  to  manage  the  estate,  that  is,  to  collect  its  rents,  and  dis- 
charge the  public  revenue  and  provide  for  the  cultivation  and  future  improvement 
of  the  estate."  And  s.  27  laid  down  : — "  It  shall  also  be  competent  to  such  Judge  to 
remove  such  manager,  if  the  Revenue-authoriti^  or  any  individual  having  an  interest 
in  the  estate  be  at  any  subsequent  time  dissatisfied  with  his  conduct  and  representing 
the  circumstances  of  his  case,  move  such  Judge  for  his  removal.*'  See  also  Regulation 
V  of  1827  and  Act  XV  of  1874. 

District  Judge's  powers  : — ^The  power  vested  in  the  District  Judge  by  section  93 
and  the  following  sections  b  of  a  quasi -judicial  character.  And  an  application 
under  section  93  is  not  a  suit  within  the  nneantng  of  section  143  (posi),  as  the  operation 
of  that  section  is  confined  to  suits  between  landlord  and  tenant.  Accordingly,  an 
order  rejecting  or  granting  an  application  for  the  appointment  of  a  common  manager 
is  not  applicable.— Hossein  Box  v.  Matukdharee  Lai,  I.  L.  B.,  14  Cal.,  312.  But  if  an 
order  is  made  in  contravention  of  the  law  and  is  consequently  ultra  vires,  the  High 
Court  can  interfere  under  section  622  of  the  Code  of  Civil  Procedure.-— Ganodakafita 
v.  Prabhabati,    I.  L.  R.,  20  Cal.,  S81. 
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Application  by  a  number  of  co-sharers:— In  Fazei  ah  Chowdhuri  v.  Abdul 

Mazid  Chowdhuri,  I.  L.  R.,  14  Cal.,  659,  one  application  was  made  jointly  by  twelve 
of  the  co-sharers  of  a  certain  property  under  this  section  calling  upon  the  four 
remaining  sharers  in  the  property  to  show  cause  why  a  common  manager  should 
not  be  appointed  to  certain  property  consisting  of  243  estates  or  taluks,  of  which 
about  60  bore  separate  numbers  on  the  Collector's  Land  Register,  whilst  other 
portions  of  the  property  were  taluks  and  dependent  tenures,  howlahs  and  ralyati 
holdings,  and  therefort,  did  not  appear  in  the  Collector's  Register  at  all,  held  that  there 
need  not  be  as  many  applications  as  there  are  estates,  but  the  Applicants  should  be 
called  upon  to  state  whether  all  of  them  are  entitled  in  common  to  the  various 
estates  and  tenures  mentioned  in  the  application,  and  if  not,  to  divide  themselves 
into  as  many  groups  as  there  may  be  properties  held  by  them  in  common  and 
^      .  in  the  latter  case  it  would   be    necessary  that   each  group 

of  shareholders    should    put    in    separate  applications.     Se- 
parate Court-fees  are  to  be  levied  if  separate  applications  have  to  be  put  in  the  above 

circumstances, — ibid  :    the  notice  in  the    case  of  tenure  will 
Notice.  '  • 

be  as  provided  by   this    section  and  it  will  be  of  the  same 
character  and  to  the  same  effect  as  in  the  case    of  estates. — Ibid, 

94.  If  the  co-owners  fail  to  show  cause  as  aforesaid 
Power  to  order  them  within  One  month  after  Service  of  a  notice  under 
to  appoint  a  manager,  the  last  foregoing  section,  the  District  Judge 
if  cause  IS  not  shown,  may'make  an  order  directing  them  to  appoint 
a  common  manager,  and  a  copy  of  the  order  shall  be  served 
on  any   co-owner  who  did  not   appear  before    it  was  made. 

96.     If  the  co-owners   do  not,  within  such  period,  not  being 

less   than    one    month  after  the  making  of  an 

Power  to    appoint     ^^^^^  ^^^^^  ^^^  l^g^  foregoing  section,  as   the 

manager   11  order  is..         _.,  r        *         %  *       \    \     ^r 

notol>eyed.  District   Judge  may     fix   in    this   behalf,    or, 

where  the  order  has  been  sefved  as  directed 
by  that  section,  within  a  like  period  after  such  service,  appoint 
a  common  manager  and  report  the  appointment  for  the  infor- 
mation of  the  District  Judge,  the  District  Judge  may,  unless  it 
is  shown  to  his  satisfaction  thaj  there  is  a  prospect  of  a  satis- 
factory arrangement  being  made  within  a  reasonable  time, — 

{a)   direct  that  the   estate  or  tenure  be  managed  by  the 
Court   of  Wards,   in  any  case   in  which  the  Court 
'  of  Wards  consents  to  undertake   the   management 
thereof,  or 

(b)  in  any  case^ppoint  a  manager. 
45 
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IX. 


AppointmOIlt  of  nXftnftgOr^  ConSOnt* — a  proper  application  was  made*  to  the 
District  Judge  under  section  93,  by  some  of  the  co-owners,  for  the  appointment  of 
a  common  manager,  and  notice  was  served  on  all  the'  co-owners,  to  show  cause  why 
the  application  should  not  be  acceded  to,  and  no  cause  was  shown  ;  but  eventually  after 
giving  the  parties  time  to  come  to  an  arrangement,  the  District  Judge,  by  consent, 
more  or  less  express,  appointed  a  common  manager,  it  was  hfeld  tnat  the  appoint- 
ment was  valid. — ^Jagat  Chundra  v.  Goluk  Chandra,  1.  L.  R'.,  23  Cal.,  522. 
The  learned  Judges   observed  : — 

"  It  would,  no  doubt,  have  been  better  if  the  Judge  had  under  section  94  made  an 
order  directing  the  parties  to  appoint  a  common  manager;  but  his  omissioii  to  do 
that  does  not,  we  think,  in  any  way  invalidate  the  order  or  diminish  the  scope  of  it. 
The  manager  was  not  a  manager  appointed  by  the  parties,  but  by  the  tHstrict  Judge, 
although,  no  doubt,  the  parties  agreed  to  the  appointment  of  the  particular  person 
selected ;  and  in  pursuance  of  that  order  the  manager  assumed  and  has  retained 
up  to  the  present  time  the  management  of  the  properties.  It  could  not,  we  think,  be 
contended  with  any  success  that  Bhabani  Nath  Rai  could,  so  long  as  that  order  jvas 
in  force,  himself  collect  the  rent  ^yable  on  account  of  his  three  annas  share  j  and  if, 
he  could  not  do  that,  the  person  who  has  derived  title  from  him  as  patnidar  is  not 
in  any  better  position.  He  took  patni,  as  the  Judge  remarks,  knowing  that  the  property 
was  under  the  charge  of  a  common  manager  appointed  by  an  order  of  the  Court,  an 
order  which  under  clause  (3)  of  section  98  would  have  the  effect  of  preventing  any 
of  the  co-owners  from  themselves  realising  the  rents  due  to  their  respective  shares. 
If  we  were  to  hold  that  a  person  taking  a  lease  of  the  shares  of  one  of  the  co-owners 
after  the  appointment  of  a  common  manager  could  realise  his  own  share  of  the  rent, 
we  should  hold  in  effect  that  it  would  be  opeif  to  any  co-owner  to  defeat  at  his  pleasure 
the  sole  object  for  which  a  manager  is  appointed." 

The  case  is  different  where  the  parties,  while  objecting  to  the  appointment 
of  a  common  manager,  agreed  that  the  property  should  be  made  over  to  the  Court 
of  Wards,  and  under  an  order  of  the  Judge  it  was  made  over  to  the  Court  ofWards, 
which  assumed  the  management  and  continued  it  for  some  time,  but  afterwards 
•  gave  it  up.  It  was  held  that  an  order  of  the  Judge  appointing  a  common  manager 
without  taking  any  further  proceedings  under  s.  93  was  bad  and  the  consent  by 
virtue  of  which  the  Court  of  Wards  took  charge  was  limited  to  the  Court  of 
Wards,  and  did  not  give  the  Judge  power  to  appoint  any  other  manager. — 
Canada  Kanta  v.  Probhabati,*  I.  L.  R.,   20  Cal.,  881. 

Order  to  deliver  accoTiiits  and  papers  to  manager :— There  is  no  provision  in 

this  Act,  authorising  a  District  Judge,  when  an  order  under  sec.  95  of  this  Act  appointing 
a  common  manager  has  been  made,  to  institute  an  enquiry  as  to  the  existence  of 
certain  accounts  and  papers  and  to  examine  persons  on  oath  in  such  a  proceeding, 
and  3.  person  giving  false  evidence  in  sQch  a  proceeding  does  not  commit  an 
offet^ce  under  sec.  193  or  sec.  199,  Penal  Code.— Abdul  Mazid  v.  Krishna  Lai  Nag, 
I.   L.  R.,  20  Cal.,    724. 

Powers  of  COnunon   manager  •* — A    common   maimer,   appointed    under  the 
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provisions  of  the  Bengal  Tenancy  Act,  has  power  to  mortgage  property  with  the 
permission  of  the  District  Judge. — Amar  Chunder  v.  Roy  Goloke  Chunder,  4  C.  W.  N., 
770.  The  powers  of  the  manager  regarding  sale  or  the  grant  or  renewal  of  a  lease 
stand  on  one  and  the  same  footing  and  are  subject  only  to  the  condition  pre- 
cedent that  he  must  obtain  the  express  sanction  of  the  District  Judge.— /&«/ 
(at  p.  774).  Collection  of  rent  is  part  and  parcel  of  the  management  of  an  estate 
and  it  is  so  recognised  in  Reg  v.  of  1812. — Magbul  Ahmed  v.  Girish  Chunder, 
I.  L.  R.,  22  Cal.,   634  &  637.         

Powers  of  co-owners  during  common  management  :—whiie  the  common 

management  exists,  the  powers  of  the  co-owners  must  be  regarded  as  in  abeyance, 
and  therefore  a  mortgage  created,  by  a  co-owner  during  the  existence  of  the  common 
management  cannot  in  any  way  interfere  with,  or  derogate  from,  the  rights  created 
under  any  transaction  made  by  the  common  manager  with  r^ard  to  the  joint 
property. — Aniar  Chunder  v.   Roy  Golok^  Chunder,  4  C.  W.  N.,    769. 

ICanager  must  register  his  name  * — a  manager  who  is  appointed  under  this 
section  must  get  his  name  registered  under  s.  78  of  the  Land  Registration  Act 
before  he  can  recover  rent  from  the  tenants. — Maqbul  Ahmed  v.  Girish  Chunder, 
I.  L.  R.,   22  Cal.,   634. 

Manager's  right  to  recover  possession  ^ — a  common  manager  appointed 
under  section  95  is  competent  on  behalf  of  the  co-owners  to  sue  for  recovery  of 
possession  of  land. — Sibo  Sundari   Ghose  v.  Raj    Mohun  Guho,  8  C.  W.  N.,  214. 

96.  The   Local   Government   may  nominate  a  person  for: 

any  local  area  to  manage  all  estates  and 
person*^  to  act  in  all  tenures  within  that  area  for  which  it  may  be 
cases  under  clause  (b)  necessary  to  appoint  a  manager  under  clause 
of  last  secUon.  ^^>^    ^f   the    last  foregoing  section  ;  and,  when 

any  person  has  been  so  nominated,  no  other  person  shall  be 
appointed  manager  under  that  clause  by  the  District  Judge, 
unless  in  the  case,  of  any  estate  the  Judge  thinks  fit  to  appoint 
one  of  the  co-owners  themselves  as  manager. 

97.  In  any   case   in   which    the    Court  of  Wards  under- 

takes under  section  95  the  management 
T  heCourtof  Wards  ^^  ^^  estate  or  tenure,  so  much  of  the 
Act,  1879,  applicable  provisions  of  the  Court  of  Wards  Act,  1879,  as 
to  management.  relates  to  the  qjanagement  of  immoveable  pro- 

perty shall  apply  to  the  management. 

98.  (0  A  manager  appointed  under  section  95  may,  if 
the  District  Judge  thinks  fit,  be  remunerated  by  a  fixed  salary 
or  percentage  of  the  money  collected  by  him  as  manager,  or 
partly  in  one  way  and  partly  in  the  other,  as  the  District  Judge 
from  time  to  time  dii-ects. 
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(2)  He  shall  give  such  security  for  the  proper  discharge  of 
his  duties  as  the  District  Judge  directs. 

(3)  He  shall,  subject  to  the  control  of  the  District  Judge, 
have,  for  the  purposes  of  management,  the  same  powers  as 
the  co-owners  jointly  might  but  for  his  appointment  have 
exercised ;  and  the  co-owners  shall  not  exercise  any  such 
power. 

(4)  He  shall  deal  with  and  distribute  the  profits  in  accor- 
4ance   with   the  orders    of  the  District  Judge. 

(5)  He  shall  keep  regular  accounts,  and  allow  the  co- 
owners  or  any  of  them  to  inspect  and  take  copies  of  those 
accounts. 

(6)  He  shall  pass  his  accounts  at  such  period  and  in  such 
form  as  the  District  Judge  may  direct. 

(7)  He  may  make  any  application  which  the  proprietors 
could  make  under  section   103. 

(8)  He  shall  be  removable  by  the  order  of  the  District 
Judge,  and  not  otherwise. 

Bnle  made  by  the  Eigh  Court: — The  following  mle  has  been  made  by  the 
High  Court  under  s.ioo  with  regard  to  the  power  of  a  manager  to  sell  or  mortgage 
any  property: — '*  No  manager  shall  have  power  to  sell  or  mortgage  any  property, 
nor  shall  he  grant  or  renew  a  lease  for  any  period  exceeding  three  years,  without 
the  expfe^s  sanction  of  the  District  Judge:  Provided  that  this  rule  shall  not 
rciider  valid  any  lease  for  a  shorter  time  than  three  years,  if  such  lease  is  disapproved 
by  the  District  Judge,  or  if  the  District  Judge  directs  that  his  sanction  is  to  be 
obtained  as  regards  all  leases  granted  by  the  manager.  " 

Power  of  manager  to  mortgage: — The  powers  given  by  this  section  to  a 
manager  of  joint  property  appointed  under  section  93  *'for  the  purposes  of  manage- 
ment" include  the  power  tp  mortgage  or  to  sell  the  property: — Amar  Chandra  Kundu 
V.    Shoshi   Bhusan  Ray  I.  L.  R.,  31  Cal.,  305  P.  C;  s.  c.  8   C.  W.  N.,  225  P.  C. 

Snlgect  to  the  control  of  the  Judge: — ^The  restraint  put  upon  the  co-owners 
by  this  section,  whilst  the  estate  is  under  management,  is  co-extensive  with 
the  power  conferred  on  the  manager :  it  does  not  extend  to  the  exercise  of  in- 
dividual rights. — Amar  Chandra  Kundu  V.  Shoshi  Bhusan  Roy  I.  L.  R.,  31 
Cal.,  305  P.  C.  ;  s.  c.  8  C.  W.  N.,  225  P.  C. 

99.     When   an  estate   or  tenure   has   been  placed  under 

Power  to  restore      ^^^  management  of   the    Court   of  Wards,  or 

management  to  co-      a  manager  has  been  appointed   for  the   same 

<>w"^^S'  under  section   95,  the  District  Judge  may   at 
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any  time  direct  that  the  management  of  it  be  restored  to  the 
co-owners,  if  he  is  satisfied  that  the  management  will  be 
conducted  by  them  without  inconvenience  to  the  public  or 
injury  to  private  rights. 

Power  to  make  rules.  100.  The  High  Court  may,  from  time  to 
time,  make  rules  defining  the  powers  and  duties  of  managers 
under  the  foregoing  sections. 

For  rules  made  by  the  High  Court  under  this  section,  see  Appendix. 


-(o)- 
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tHAPTER  X. 

Reiord'Of'Righti  dHd  Seiilefneiit  of  kenis. 

The  Government  of  India  in  their  Despatch'  to  her  Majesty's  Secretary  of  State 
for  India  No.  6  of  th^  21st  Marth  rS^,  pari.  100/  ofcserv^d  upon  the  question  ol 
rocording  rig^t^  r 

"  Where  local  officers  possess  a  full  and  accurate  knowledge  of  local  facts,  and 
where  they  are  therefore  able  to  pursue  a  vigorous  method  of  a4ministration,  these 
advantages  are  very  commonly  due  to  their  being  supplied  with  information  relating  to 
the  detail  of  every  field,  and  to  the  existence  of  numerous  and  disciplined  bodies  of 
subordinate  native  officials  who  are  able  to  collect  the  various  particulars  within  their 
cognisance  as  materials  to  suggest  fairly  safe  generalisations.  Whether  we  have 
r^^rd  to  the  prevention  of  famine,  or  to  the  waste  of  life  or  waste  of  money  which  may 
directly  result  from  official  ignorance  or  uncertainty  so  as  to  approach  the  dimension 
of  famine  ;  whether  we  look  to  the  need  for  active  administration,  which  shall  search 
out  and  expose  deep-seated  evils  or  to  the  lack  of  some  solid  assurance  that  facts 
affecting  agricultural  interests  sh&ll  be  so  notorious  and  indisputable  that  none  shall 
be  able  to  pervert  them  to  the  injury  of  the  weak,  ^e  perceive,  in  the  circumstances  of 
many  portions  of  Bengal,  and  particularly  of  Behar,  strong  reasons  for  placing  the 
Bengal  officials  on  a  level,  in  point  of  administrative  advantages  with  their  brother 
officers  in  other  provinces.  We  seek  no  fiscal  advantage  but  the  prevention  of  dimi- 
nution of  human  suffering." 

Referring  to  t|iis,  the  Secretary  of  State'  remarked   in  his  Despatch  : — 

"While  fullx^  admitting  the  advantages  which  would  attend  the  establishment  of 
village  records  and  accounts,  the  formation  of  a  record-of-rights,  and  the  introduction 
of  a  field  survey,  I  cannot  avoid  the  apprehension  that  the  difficulties  of  carrying  out 
these  measures  in  those  parts  of  Bengal  in  which  village  accounts  and  accountants,  if 
they  ever  existed,  have  long  ago  entirely  disappeared,  even  from  tradition  and  re- 
membrance, may  prove  greater  than  you  anticipate.  Your  present  proposal,  however, 
merely  contemplates  an  experimental  commencement  of  the  work  in  the  Patna  Divi- 
sion of  the  province  of  Behar,  where  the  need  for  it  is,  you  think,  most  pressing  and 
the  conditions  least  unfavourable  ;  and  to  this  I  will  make  no  objection." 

The  provisions  of  this  Chapter  were  thus  summarized  in  Council  : — 
"What  we  have  done  then,  has  been  t(%give  the  Revenue-officer,  in  the  first 
instance,  power  to  settle  all  disputes  that  may  come  before  him.  Where  no  dispute 
arises,  he  will  record  what  he  finds,  he  will  not  alter  rents,  and  his  entries  will  only 
have  a  presumptive  value  in  cases  afterwards  brought  before  the  Courts  ;  where  a 
dispute  arises,  he  will  decide  it,  on  the  same  grounds,  by  the  same  rules,  and  with 
the  same  procedure,  as  a  C\vt\  Court.  His  decision  will  be  liable  to  appeal  like 
that  of  the  ordinary  Civil  Court  to  a  Special  Judge,  who  may  or  may  not  be  the  Judge 
of  the  district,  and  will  be  subject  to  a  further  special  appeal  to  the  High  Court.  In 
appeal  the  High  Court  may  settle  a  new  rent,  but  in  so  doing,  is  to  be  glided  by  the 
other  rents  shown  in  the  rent-roll.     In  other  words,   there  can  be  no  second  appeal  to 
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the  High  Court  merely  on  the  ground  that  th^  rent  has  been  pitched  toa  higher  too  low  / 
but  if  a  second  appeal  is  preferred,  as  it  m^y  be^  on  the  ground  that  the  special  Judge, 
owing  to  some  error  on  a  point  of  law^  has.  fo^  example,  found  the  .holding  to  comprise 
more  land  or  less  land  than  it  actually  doe?  comprise,  or  has  given  the  raiyat  a  wrong 
status,  and  the  appellant  succeeds,  the  High  Court  can,  without  altering  the  rates, 
reduce  or  increase  the  rent,  as  the  case  m^y  be.  The  decision,  of  the  Revenue-officer 
in  disputed  cases,  subject  to  these  appeals,  will  have  the  ejQfect  of  a  judgment  of  the  Civil 
Court,  and  will  be  res  judicata^  thus  barring  a  fresh  suit  for  enhancement  for  15  years. 
In  section  103  we  have  given  a  special  power  to  landlords  to  have  this  procedure 
applied,  on  depositing  the  expenses,  to  individual  estates,  and  we  apprehend  that  in  the 
cases  of  auction -purchasers  who  are  met  by  a  combination  of  their  tenants  and  .ar^, 
unable  to  get  at  the  papers  of  their  predecessor,  this  power  will  be  found  very  useful. 
In  sections  105  and  106  we  had  made  ample  provisions  for  the  publication  of  the 
record  and  for  hearing  objections,  so  as  to  eliminate  the  danger  of  any  one  being 
prejudiced  by  entries  made  behind  his  back.  All  this  applies  to  ordinary  settlements 
which  may  be  undertaken  either  by  direction  of  the  Government  of  India,  or  by  order 
of  the  Local  Government  on  the  application  of  the  pSrties,  or  in  the  case  of  serioiH 
disputes,  or  in  Court  of  Wards  or  Government  estates  or  where  an  estate  is  under 
settlement.  In  fact,  this  procedure  is  the  only  procedure  which  will  now  be  at  the 
disposal  of  Government  for  the  purposes  of  a  revenue  settlement.  But  this  procedure 
allows  of  no  alteration  of  rent    except  on  the  application  of  the  individual  land." 

Settlement  of  rent. 

The  following  instructions  of  the  Board  of  Revenue  from  the  Survey  and  Settle? 
ment  Manual  wHl  elucidate  the  question  of  settlement  of  rent  :— 

I.    The  term  "  settlement "  in  these  rules  in   its  general  sense  includes  all  the  . 
operations  for  the  preparation  of  a  record-of-rights,   such  as 
Explanation  of  the  term      may  be  made  for  the  settlement  of  land  revenue,  or  in  private 

settlement.  , 

or  Wards   Estates  under  s.  loi  (i)  or  102  (2)  (a),  {h)  and  (c), 

and  s.  103  of  the  Tenancy  Act.  In  its  special  sense  the  term  is  applied  to  (a)  a 
settlement  of  the  amount  of  land  revenue  payable  to  Government,  or  (5)  a  settlement 
of  fair  rents  payable  to  landlords,  which  may  or  may  not  ^  made  with  a  view  to 
determine  the  amount  of  land  revenue  payable  to  Government. 

•2.     In  the  Benfijal Tenancy  Act,  the  term    "settling  a  rent"  implies  the  judicial 
determination   of  a  rent  payable  for  a  term  of  years,  and  is 
used  in  contradistinction  to  the  term  *'  recording  a  rent,"  which 
implies  the  ascertainment  and  record  of  the  existing  rent. 

3.     Rent  as  defined  in  the  Tenancy  Act,  is  whatever  is  lawfully  payable  or  deliver- 
able in  money  or  kind  by  a  tenant  to    hia  landlord   <which 

Explanation  of  rent  and      ^^^^  includes  Government)  for  the  use  or  occupation  of  the  land 
revenue.  ♦  ^ 

held  by  the  tenant.  When  the  paramount  title  of  the  State 
carrying  with  it  the  right  to  receive  revenue  and  the  proprietary  .right  to.  receive  rent 
unite  in  Government,  the  proprietary  interest  becomes  merged  in  the  paramount  title  ; 
and  rent,  in  such  cases,  becomes  revenue  (sec  also  s.  2  of  Act  V.  B.  C.  of  1894). 
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4.    The  chief  object  of  a  settlement  of   '*  land  revenue  "    may  be  defined  to  be  the 

determination  of  the  amount  of  revenue  payable  by  proprietors, 

rewu^""*      ^     **"**      tenure-holders,    or  raiyats,   directly  to  Government,  whether 

under  the  denomination  of  revenue  or  rent.   (Chap.  I,  Pt.  III.) 

The  following  are   preliminary  instructions  for  settlement  of  land  revenue  :— 

I.     The  revenue  of  the  greater  part  of  the  territories  subject  to   the  Lieutenant- 

•     Governor  of  Bengal,  having  been  fixed  in   perpetuity  by  the 

•ctui^Ut^'un'dlLvVnue*!      Regulations  of  the    Permanent  SetUement,   is  not  liable  to 

alteration  or  re-settlement. 

The  following  lands,  however,  are  liable  to  assessment  or  re-assessment  and  settle- 

ment  of  land  revenue  :— 

/5/.— Waste-lands  of  which  the  revenue  has  never  been  setded. 

2nd. — ^Temporarily-settled  estates  or  tenures  the  property  of  Government  or  of 

private  individuals  (on  expiration  of  the  term  of  the  current  settlement). 

jrd. — Estates  or  tenures   purchased  on  account  of,  escheated,  or   forfeited  to, 

Government. 

-^A.— Resumed  revenue*free  lands. 

£th, — Islands  thrown  up  in  navigable  rivers  under  certain  conditions. 

6tk. — Alluvial  accretions. 

7^A. — Lands  acquired,  but  no  longer  required  for  public  purposes. 

8tk, — I^nds  annexed  by  conquest. 

3.    The  rules  in  the  Manual  do  not  apply  to  settlements  of  waste-lands  (such  as 

.     .  ^hose  of  the  Sundarbuns  or  the  Western  Duars  of  the  Darieel- 

Waste-laadt.  .... 

ing  Terai)  which  are  governed  by  the  rules  for  waste -land 

grants  (see  the  Waste-land  Manual).     But  they  will  apply  to  waste-lands  comprised 

in,  and  forming  part  of,  an  ordinary  estate  or  tenure,  which  are  settled  as  part  of  such 

estate  or  tenure  and  not  according  to  the  waste-land  rules. 

Special  rule  for  the^survey  and  settlement  of  alluvial  accretions  will  be  found  in 
Appendix  H. 

3.    All  lands  coming  under  settlement  of  land  revenue  may,  as  regards  proprie- 
tary right,  be  divided  into  two  classes :  Firstt  those  in  which 
Classification  of  land  com-         .  .  •    1  .         ^     •      /^  1.  j  »     ^1. 

ing  under  settlement   ac-      the  proprietary  nght  vests  m  Government ;  and  second,  those 

cor   ng  to  proprietary    g  t.      ^|^j^.^  ^^^  ^^^  property    of  private  persons.     The  proprietary 
right  vests  in  Government  in  the  following  cases  :— 
(i)  Waste-lands  which  have  never  been  settled. 

(2)  Lands  escheated  in  default  of  l^al  ^eirs  or  claimants. 

(3)  Lands  forfeited  to  Government  for  certain  offences  against  the  State. 

(4)  Islands  thrown  up  in  navigable  rivers.     Under  certain  conditions  such  islands 
belong  to  Government  by  law.  ^ 

(5)  Lands  purchased  by  Government. 

(6)  Lands  acquired  for  public  purposes; 

(7)  Lands  appropriated  by   zemindars  for  keeping  up  thanas  or    police  establish- 
ments when      resumed     in     consequence   of     the   proprietors  having  been 


Digitized  by  LjOOQ IC 


SBC.  10 1 


J  BENGAL   TENANCY   ACT.  361 


exonerated  of  the  charge  of  keeping  the  peace  {vide  cl.  4,  s.  8,  Reg.  I  of 

1793)- 
(8)     Lands  annexed  by  conquest    \^hen     proprietary   rights  have  not   been 
recognised  as  vesting^  in  private  individuals. 

.4.     The  proprietary  right  vests  in  private  individuals  in  the  following  cases  of  lands 
which  may  come  under  settlement : — 

(i)  Lands,  the  land  revenue  of  which  has  been  temporarily  settled  with  the 
proprietors. 

(2)  Resumed  revenue- free  lands. 

(3)  Resumed  towfir  lands,   t.^.,  lands  which,   at   the  period  of  the  decennial 

settlement,  were  not  included  within  the  limits  of  an  estate  for  which  a 
settlement  was  concluded  with  the  owners,  but  which  on  enquiry  are 
found  in  the  possession  ancT  occupation  of  private  proprietors. 

(4)  Alluvial  accretions  to  temporarily  or  permanently-settled  estates. 

The  process  of  settlement,  however,  is  not  materially  affected  by  the  class  to  which 
tlie  estate  belongs  in  respect  of  proprietary  right.  That  question  has  an  important 
bearing  on  the  calculation  of  the  Government  share  To  the  assets^and  on  the  selection 
of  the  person  to  be  held  responsible  for  payment  of  the  Government  revenue  ;  but  the 
operations  of  measurement,  enquiry  into  amounts  of  current  rents  or  rates  of  rent, 
and  the  process  of  record  of  the  rights  and  interests  of  tenants  are  not  affected  by  ^e 
class  of  the  estate,  i.^.,   whether  Government  or  private. 

Classification  of  settle  5-    As  regards  the  laws  and  procedure  under  which  they 

S?dSgU\ht  ia^"undS       ***®  conducted,  land  revenue  settlements  may  in  ordinary  dis- 
which  they  are  conducted.       tricts  be  divided  into  four  classes  :— 

15^. — Settlements  of  land  revenue  merely,  in  lump  sums,  which  may  be  made 
without  a  record  of  raiyat's  rents  or  rights. 

2nd, — Settlements  under  the  Regulations  or  under  Act  VIII  (B.  C.)  of  1879 
in  districts  in  which  the  Bengal  Tenancy  Act  is  not  in  force,  embracing 
enhancement  mi  rents  where  necessary. 

Z^d, — Settlements  under  the    Regulations  not  repealed  by  the  Tenancy  Act  in 

estates  or   tenures   where,    though   the  Tenancy   Act  is  in   force,    it   is 

decided  not  to  take  action   under   Chap.  X  of  the  Act,  but  to  record 

existing  rents  under    the   Regulations  or  to  obtain    enhancements    by 

mutual  agreement  under  s.  29  of  the  Tenancy  Act. 

4^A. — Settlements  under  Chap.  X  of  the  Tenancy  Act,  in  which  existing 
rents  are  recorded  and  fair  rents  settled  under  s.    104  (2)  of  tlie  Act. 

^    .        ^  - ,     ,  6.     Settlements  of  the  first  kind  ordinarily  include — 

Settlement  of  land  rerenue  -^ 

in  lump  sums.  {a)    Settlements  of  uncultivated  and  unoccupied  lands. 

{b)  Settlements  of  alluvial  lands,  as  an  island  thrown  up  ii\  a  navigable  river  which 
is  taken  possession  of  on  behalf  of  Government.  Such  lands  may  be  leased  to  a 
farmer  for  a  term  of  years  at  a  lump  rental.  Such  settlement  is  based  on  the  law  of 
contract. 

-      46 
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, ,     ,  7.    Settlements  of  land  revenue  of  the  second  class,  under 

Settlement  of  land  rerenae  '  ,     .      ,.      .  -,...-.- 

nnder  the    Regulations  of      the  Regulations,  apply  in  distncts  or  parts  of  distncts  m  which 
special  Uwf .  ,^  .         .  ,     .  _    , 

the  Tenancy  Act   is  not  in  force,  and  they  may,  or  may  not, 

involve  enhancement  of  rents. 

The  following  are  the  principal  Settlement  Regulations  in  force  in  the  greater 

part  of  these  Provinces:— 

Regulations  I  and  VI H  of  1793  ; 

"  V  and  XVIII  of  1812; 

Regulation  VII  of  1822 ; 
Regrulation  IX  and  XI  of  1825  ; 
R^^ulation  IX  of  1833 ; 
The  districts  in  which  the  Bengal  Tenancy  Act  is  not  at*prescnt  (1895  A.  D.) 
in  force  are:— 

Balasore,  ♦  Puri,  ♦  Cuttack,  ♦  Angul,  Darjeding,  Jalpaiguri,  Hazaribagh, 
Lohardaga,  Palamau,  Manbhum,  Singhbhum,  the  Chittagong  Hill  Tracts,  the  Sonthal 
Parganas,  and  the  Town  of  Calcutta.  In  Balasore,  Puri,  Cuttack,  Jalpaiguri  (i.  #• 
the  tract  south  of  the  Teesta),  and  Manbhum,  Act  X  af  1859  and  its  amending 
Acts  [VI  (B.  CO  of  1862  and  IV  (B.  C.)  of  1867]  are  in  force.  In  the  districU 
of  the  Chota  Nagpur  Division  the  provisions  of  the  Chota  Nagpur  Tenures  Act 
[il  (B.  C.)  of  1879],  and  in  Hazaribagh,  Lohardaga,  Palamau,  and  Singhbhuni 
those  of  the  Chota  Nagpur  Landlord  and  Tenant  Procedure  Act  1  (B.  C.  of 
1879  are  in  force.  In  the  Sonthal  Pat^ganas  the  Sonthal  F^rganas  Settlement  R^. 
Ill  of  1872  and  the  Rent  Reg.  II  of  1886  are  in  force. 

8.  The  sanction  for  settlement-proceedings  of  the  second  class,  in  the  districts  in  which 
the  Bengal  Tenancy  Act  is  not  in  force,   is  to  be  found  in  the 
mtnSwhSefcoAncy  Act       Settlement   Regulations  specified  in   Rule    7    of  this  chapter 
is  not  in  froce.  ^^    .^  ^^^    Special    Settlement   Laws,    read   with  the  Rent 

Laws,  which  are  in  force  in  them  severally. 

The  following  are  the  special  Regulations  and  Laws  aoplicable  to  settlements 
in  these  districts:— 

Special  Settlement  Laws* 

^  Rq^fulation   XII    of    1805  (applicable  to  the 

^  ^    „  ,  ^         ,         .  rt    .     \  districts  of  Cuttack,  Puri  and   Balasore  and 

(i)   Balasore,  Cuttack,  and  Pun...-}       „  „  .    .,. ,      *^«*-^«  «"« 

i  to  Pargana  Pataspur  m  Midnapur. 

VActX(B.  C.)of  1867. 

Darjeeling,  Jalpaiguri  (tract  south  "n  c 

of    Teesu),     Manbhum,    Hazaribagh,  [  ^^^  ^^^^  (^-  ^'^  ^  ^^79- 

Lohardaga,    Palamau,  and  Singhbhum  ) 

(3)  Jalpaiguri  (tract  north  of  Tees-^i       Act  XVI  of  1869. 


:} 


ta,  ue.,  Bhutan  Duars)        .../       „     VIII  (B.  C.)  of  1872. 

«  NOTE.— Chapter  X,  and  u.  3  to  5, 19  to  59,  41  to  49,  53  to  75,  80,  and  189  to  191  of  the  Bengal  TtoMxtcf 
Act  haT«  bet*  extended  to  OritMu 


Digitized  by  LjOOQ IC 


S8C;  loi 


1  BENGAL  TENANCY  ACT.  363 


(4)  Sonthal  Pai^granas  ...        Regulation  III  of  1872. 

Chittagong  Hill  Tracts  ...        Act  XXII  of  i860. 

The  Regulations  and  Laws  cited  above  for  the  most  part  r^rulate  the  prpcedure 
for  the  determination  of  revenue  in  the  districts  named  opposite  them.  Acts  XXII 
of  i860  and  XVI  of  1869,  however,  merely  excluded  the  jurisdiction  of  the  Civil 
Courts,  and  the  general  spirit  of  the  Rent  and  Settlement  Laws  prevailing  in  the 
permanently-settled  tracts  should  be  followed  in  making  settlements  of  land  revenue 
in  which  no  Settlement  Law  is  in  force. 

9,  Though    the    Laws  and  Regulations  cited  in  the  preceding  rule  regulate 
In  fixio  rents  and  deter-       ^^^  Po^ers  of  Settlement-officers,  and  the  procedure  by  which 

miningstatu*.  special  rent,      they  •  are    to    Carry   on    settlements   in    the    districts  named 
lawi  are  to  be  followed.  *.i.       •  .        -   . 

therein,  yet    m    fixing    rents    and  determining  the  status  of 

tenants  regard    must    likewise    be    had    to    the    Rent   Laws  which  prevail  in  these 

districts.    The  Settlement  Laws  and  Regulations  cited  above  determine  the  procedure 

by  which  revenue  is  to  be  assessed,  and  by  which   the  amoitnt  of  the  assets,  which 

are  the  basis  of  revenue,  is  to  be  ascertained ;   but  k  is  according  to  the  Rent  Laws 

which  prevail   in  these  several   districts,  supplementeS  by  the  provisions  of  Act  VIII 

B.  C.    of    1879,   where   that   Act  is   in  force,    that  the  classification    of  tenants  of 

every  degree  must  be  made,  and  the  amount  of  rents  demandable  from   them  must 

be  determined. 

10.  Settlements  of  the  third  class   may,  under  special  circumstances,   be  made 

under    the   Regulations  not   repealed  by  the  Tenancy  Act   • 
Settlements     nnder    the         .  ,  .    .        «.       •        .         i  •  t       «  a 

Regulations  where  Tenancy       in  estates  or  tenures  Situated  in   districts  in  which  that  Act 

is   in   force.     This  procedure  is  sufficient  to  enable  a  recor*^ 

ofexisting  rents  and  rights    to   be   prepared,   and  to  provide  for  the  determination 

of  the  land  revenue   demand.     It   is  not,  "however,    possible  under  this  procedure  to 

enhance  rents  except  by  r^stered  agreement  under  s.  29  of  the  Tenancy  Act,  nor  to 

make  the  record-of- right  as  authoritative  as  a  record-of  rights  prepared  under  Chap. 

X  of  of  the  Tenancy  Act. 

cedureof  the^^c  di***  '^T      "*    '^^^  procedure  described  in  the  preceding  rule  maybe 

Is  admissible.  adopted  in  the  following  cases  : — 

^irsf, — Where  the  lands  are  being  assessed  to  rent  for  the  first  time  as  in 
the  case  of  dearahs,  alluvial  accretions,  and  similar  instances  in  which 
the  lands  are  unoccupied,  or  in  which  for  any  other  reason  the  Govern- 
ment may  fix  and  enforce  the  payment  of  any  rent  it  may  choose 
to  demand. 
Second, — In  cases  where  it  is  not  intended  to  enhance  existing  rents,  or  it 
is  intended  to  enhance  them  only  in  accordance  with  s.  29  of  the 
Tenancy  Act. 

The    Collector  is,   in  each  case,   to  report  for  the  decision  of  fhe  controlling 
authority  whether  the  simpler  but  less  efficacious  procedure  of  the   Regulations  shoula 

be  adopted,  or  whether  application  should  be  made  for  an  order  under  s.  loi  of 
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the  Tenancy  Act  for  a  survey  and  the  preparation  of  a  record-of-rights  under 
Chap.  X   of  that  Act. 

12.    Settlements  of  the  fourth  class  apply  in  districts  in  which  the  Tenancy 
Act  is  in  force,  and  it  is  thought  desirable  to  make  under 

Settlements   under    the        ^,  v     i-      1        *  «       <-     <    «  «  .  r 

Tenancy  Act.  Chap.  X  of  the  Act,  a  record-  of-nghts  and  a  settlement  « 

fair  rents,  which  shall  be  judicially  binding  on  the  raiyats. 
The  sanction  for  these  settlements  is  to  be  found  in  Regs.  VII  of  1822,  IX  of  1825, 
IX  of  1833  as  regards  the  settlement  of  land  revenue  with  the  settlement-holder, 
and  in  the  Bengal   Tenancy  Act,   as  regards  the  settlement    of  fair  rents. 

Modifications  introdticed  by  the  Bengal  Tenancy  (Amendment)  Adt  of 

1898. — The  provisions  of  the  Chapter,  as  they  originally  stood  in  the  Act,  have 
been  greatly  modified  by  the  Bengal  Tenancy  (Amendment)  Act  of  1898.  The 
following  extract  from  the  Statement  of  the  Objects  and  Reasons  for  the  Bill, 
while  showing  its  aims  and  intention  so  far  as  they  relate  to  this  Chapter  of  the  Act, 
explains  what  the  system  for  recording  rights  and  settling  rents  was  under 
Chapter  X,  as  originally  passed,  and  what  the  system  now  is  under  the  modifi- 
cations introduced  by  the  Anjending  Act  as  regards  the  settlement  of  rent  where 
a  settlemont  of  land  revenue  is  being  or  is  about  to  be  made — in  other  words, 
so  far  as  Part   11  of  this   Chapter   only   is  concerned. 

"The  aims  and  objects  of  this  Bill",  (so  far  as  they  relate  to  Chapter  X), 
"are— (i)  to  clear  up  doubts  and  difficulties  of  procedure  which  have  arisen  in  the 
course  of  experience  in  the  working  of  Chapter  X  of  the  Bengal  Tenancy  Act,  1885  ; 
(2)  to  facilitate  the  settlement  of  rents  when  undertaken  on  a  large  scale,  either 
for  the  purpose  of  settling  land  revenue  or  on  the  application  of  private  individuals. 

"As  to  point  (1),  the  intention  of  the  framers  of  the  Tenancy  Act,  as  explaii^d 
in  Council  by  Sir  Steuart  Bayley,  when  presenting  the  report  of  the  Select  Committee, 
cleariy  was  that  all  disputes  affecting  the  record -of -rights  or  fixation  of  rents 
were  to  be  formally  and  finally  decided  by  the  Revenue  Officer,  subject  only  to  appeal 
.to  the  Special  Judge,  and  to  a  second  appeal  to  the  High  Court  in  certain  specified 
cases.  Entries  in  the  record,  which  were  not  disputed  up  to  the  time  of  final 
publication  of  the  record,  were  to  be  presumed  to  be  correct  till  the  contrary  was 
proved.  If  a  dispute  as  to  any  entry  in,  or  omission  from,  the  record  arose,  it 
was  to  be  decided  by  the  Revenue  Officer,  and  his  decision  was  to  have  the  force 
and  effect  of  a  decree.  So  that  every  entry  in  the  record  as  finally  published  was 
to  have  attached  to  it  either  fa)  the  presumption  of  correctness,  or  (b)  the  force  and 
effect  of  a  decree  of  a  Civil  Court.  Objections  might  be  made  at  any  time  during 
the  publication  of  the  draft  record,  which  the  Revenue  Officer  was  to  summarily 
hear  and  consider,  and  disputes  raised  at  any  time  before  the  final  publication 
of  the  record  were  to  be  heard  and  decided.  The  distinction  between  an  objection 
and  a  dispute  was  not,  however,  clearly  defined,  and  the  result  has  been  that  the 
Civil  Courts  have  in  some  cases  held  that  the  Revenue  Officer  is  bound  to  hear, 
as  civil  suits,  trifling  objections  which  can  be  adequately  disposed  of  summarily,  to 
the  satisfaction  of  the  parties,  without  the  expense   and  delay  entailed  by  the  formal 
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procedure  of  a  civil  suit.  0)  On  the  other  hand,  where  Bevenue  Officers  have 
heard  and  decided  disputes,  following  the  procedure  of  the  Civil  Procedure  Code,  in 
which  cases  it  was  intended  that  their  decisions  should,  subject  to  appeal  to  the 
Special  Judge,  be  res  judicata,  between  the  parties,  the  Civil  Courts  have  in  sonre 
cases  held  that  their  decisions  though  not  appealed  against,  were  not  res  judicata^ 
that  no  finality  attached  to  them,  and  that  it  was  open  to  the  parties  to  re-open 
the  questions  decided  in  the  ordinary  Civil  Courts  (*) 

''Further,  the  Courts  have  held,  where  a  survey  is  ordered  to  be  made.,  and 
a  record-of-rights  prepared,  of  a  particular  estate  or  local  area,  that  the  Revenue 
Officer  has  no  jurisdiction  to  hear  and  decide  the  dispute,  (^)  and  that  when 
a  dispute  arises  as  to  whether  land  claipned  rent-free  was  properly  so  held  or 
not,  the  Revenue  Officer  ^as  no  authority  to  hear  and  decide  the  dispute,  (4) 
and  again  that  when  a  dispute  arises  as  between  one  landlord  and  another  land- 
lord, or  one  tenant  and  another  tenant,  r^arding  the  ownership  or  occupation 
of  land,  the  Revenue  Officer  has  no  authority  to  hear  and  decide  the  dispute.  (S) 
It  has,  in  short,  been  held  the  Revenue  Officer  can  only  hear  and  decide  a 
dispute  between  a  landlord  and  tenant,  when  the  relationship  of  landlord  and  tenant 
is  proved  or  admitted  to  exist. 

"The  effect  of  these  decisions  is  to  curtail  to  a  very  great  extent  the  powers 
of  the  Revenue  Officer  to  decide  the  disputes  arising  out  of  his  proceedings,  to 
leave  gaps  in  the  record-of-rights,  and  to  drive  the  parties  to  litigation  after  the 
Revenue  Officer  has  left  the  ground,  even  as  regards  matters  which  he  has 
nominally  decided. 

"That  this  was  hot  the  intention  of  the  framers  of  the  Act  is  shown  by  the 
following  extract  from  Sir  Steuart  Bayley's  speech  in  Council,  in  presenting  the 
Report  of  the  Select  Committee  on  the  Tenancy   Bill  as  passed  :— 

'Under  the  scheme,  therefore,  as  sketched  out  in  the  original  Bill,  it  will  be 
observed  (i)  that  the  Bevenue  Officer,  in  recording  rights,  .could  not  decide  any 
dispute  which  might  arise,   and  consequently  his  record  could  be  of  very  little  value ; 

(2)  that  the  Settlement  Officer,  though  he  could  decide  whatever  disputes  came 
before  him,  could  only  deal  in  a  preliminary  sort  of  way  with  a  large  class  of 
disputes,     which  might  afterwards  be  tried   out   by  a  regular  suit  in  a  Civil  Court  ; 

(3)  that,  though  no  settlement  can  in  the  nature  of  things  be  undertaken  without 
the  previous  preparation  of  a  record-of-rights,  the  two  processes  were  unconnected 
in  the  Bill,  and  were  treated  as   essentially  separate  and  distinct. 

(I)  See  note  to  section  io6.  • 

(a)  See  Pandit  Sirdar  v.  Meajan  I.  L.  R.,  ai  Cal.,378;  Karim  Khan  v.  Brajo  Nath  Da8,  I.  L.  R.,  as 
Cal..  244;  Secretary  of  State  v.  Kajimudin,  I.  L.  R.,  23  Cal.,  aS7.  and  contra,  Gokhul  Saha  r.  Jadu 
Nandan  Rai,  I.  L.  R.,  17  Cal.,  l%i. 

(3)  See  Narendro  Nath  Rai  jr.  Srinath  Sandel,  I.  L.  R.,  19  Cal.,  641 ;  Bidhumukhi  Debi,  v.  Bhagwan 
Chandra  Rai,  I.  L.  R.,  19  Cal.,  643. 

(4)  See  Padmanfind  Singh  r.  Bajo,  I.  L.  R.,  ao  Cal.,  577 ;  Secretary  of  the  SUre  for  India  v.  Netal 
Singh,  I.  L.  R.,  ai  Cal.,  38;  Korim  Khan  v.   Brojo  Nath  Dat,  1.  L.  R.,  aa  Cal.,  a44. 

(5)  Pandit  Sardar  v.  Ivieajan,  I.  L.  R.,  at  Cal.,  378- 
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1  need  not  take  you  through  the  sticcessive  ste|)s  by  which  the  procedure 
jdtered»  first  in  the  Bill  No.  ii  ol  last  year,  a  description  of  which  will  be  found 
in  paragraphs  71  to  77  of  our  preliminafy  report,  and  then  in  the  Bill  of  this  y^ar, 
as  explained  in  paragraph  42  ol  «ur  final  report.  It  will  be  sufficient  if  I  explain 
ta  you  the  final  result  of  oar  discussions  as  embodied  in  the  Bill  now  before  you. 
First,  then,  we  have  amalgamated  the  two  processes.  It  was  obvious  that  on  a 
Revenue  Officer  beginning  to  record  rights  he  would  find  himself  face  to  face  with 
numerous  cases  in  which  on  one  side  or  the  other  the  status  of  the  raiyat,  the  area 
of  the  holding,  the  amount  of  the  rent  payable,  were  the  subject  of  dispute.  Unless 
lie  could  deal  with  these  disputes  his  record  would  be  of  little  value  and  it  was 
obviously  absurd  to  empower  *  one  officer  to  settle  questions  of  status  and  area,  and 
then  to  send  in  another  to  settle  questions  of  rent.  * 

"  It  seemed  equally  unreasonable  to  empower  a  Revenue  Officer,  with  all  the 
pa^es  and  witnesses  before  htm,  to  decide  disputes,  and  to  allow  the  whole  matter 
to  be  re-opened  de  novo  and  fought  out  from  the  very  beginning  in  a  Civil  Court. 
At  the  same  time  we  wished  in  no  way  to  diminish  the  security  which  parties  how 
have  in  the  decision  of  their  cases  by  the  most  competent  Courts,  and  in  the  right  of 
appeal  to  the  highest  Court  in  the  country. 

'  What  we  have  done,  then,  has  been  to  give  the  Revenue  Officer,  in  the  first 
instance,  power  to  settle  all  disputes  that  may  come  before  him.  Where  no  dispute 
arises,  he  will  record  what  he  finds,  he  will  not  alter  rents,  and  his  entries  will  only 
have  a  presumptive  value  in  cases  afterwards  brought  before  the  Courts ;  where  a 
dispute  arises,  he  will  decide  it  on  the  same  grounds  by  the  same  rules,  and  with 
the  same  procedure,  as  a  Civil  Court.  His  decision  will  be  liable  to  appeal,  like 
that  of  the  ordinary  Civil  Court,  to  a  Special  Judge,  who  may  or  may  not  be  the 
Judge  of  the  district,  and  will  be  subject  to  a  further  special  appeal  to  the  High 
Court.  In  appeal  the  High  Court  may  settle  a  new  rent,  but  in  so  doing  is  to  be 
guided  by  the  other  rents  shown  in  the  rent-roll.  In  other  words,  there  can  be 
no  second  appeal  to  the  High  Court  merely  on  the  ground  that  the  rent  has  been 
pitched  too  high  or  too  low,  but  if  a  second  appeal  is  preferred,  as  may  be  on  the 
ground  that  the  Special  Judge,  owing  to  some  error  on  a  point  of  law  has,  for 
example,  found  the  holding  to  comprise  more  land  or  less  land  than  it  actually  does 
comprise,  or  has  given  the  raiyat  a  wrong  status,  and  if  the  appellant  succeeds, 
the  High  Court  can,  without  altering  the  rate,  reduce  or  increase  the  rent,  as  the 
case  may  be. 

"  The  decision  of  the  Revenue  Officer  in  disputed  cases,  subject  to  these  appeals 
will  have  the  effect  of  a  judgment  ot  the  Civil  Court,  and  will  be  res  judicata, 
thus  barring  a  fresh  suit  for  enhancement  for  15  years. ' 

'*  It  is  clear  that  the  decisions  of  the  Civil  Courts  above  referred  to  are  not  in 
accord  with  the  intention  of  the  framers  of  the  Act  expressed  in  the  preceding 
extract,  and  it  is  thought  that  if  the  decisions  of  Revenue  Officer^  are  not,  subject 
to  appeal  to  the  Special  Judge,  to  have  finality  on  all  questions  that  come  before 
them,  it  is  desirable  to  releive  them  altogether  of  the  duty  of  deciding  dilutes  as 
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civil  suits,  and  to  confine  them,  in  the  first  place,  to  the  preparation  of  the  record  of 
existing  facts,  rents  and  status.  This  record  will  be  prepared,  after  careful  investiga* 
tion,  under  such  rules  as  the  Local  Government  may  prescribe.  It  will  be  published 
in  draft,  objections  made  to  any  entry  in  or  omissions  from  it  will  be  carefully 
considered  and  disposed  of  under  such  rules  as  may  be  prescribed  by  Government ; 
then,  it  will  be  finally  published  and  the  presumption  of  correctness  will  be  attached 
to  entries  made  in  it.  If  the  parties  afterwards  wish  to  dispute  the  correctness  of 
any  entry  or  omission,  they  can  do  sq  in  the  Civil  Courts,  restrictions  on  resort  to 
the  Courts  being  imposed  only  in  the  case  where  the  entry  relates  to  a  rent 
settled. 

"As  to  the  second  object  mentioned  above,  section  107  of  the  Act  provides 
that  in  all  proceedings  for  the  settlement  of  rent  under  Chapter  X,  the  Revenue 
Officer  shall,  subject  to  rules  made  by  the  Local  Government,  adopt  the  procedure 
laid  down  in  the  Code  of  Civil  Procedure  for  the  trial  of  suits.  This  implies  that  each 
individual  case  must  (subject  to  modifications  made  by  the  Government  rules  for 
joinder  of  tenants  holding  under  the  same  landlord  in  the  same  village)  be  dealt 
with  separately,  a  separate  record  being  made,  apd  evidence  being  separately 
recorded  in  each  case.  When  a  settlement  of  rents*  is  being  made  on  a  great  scale, 
as  is  necessary  when  a  settlement  of  revenue  is  being  made  of  a  large  area  or  in  a 
laige  private  estate,  it  is  apparent  that  to  make  the  rent  of  each  individual  tenant 
the  subject  of  a  separate  suit  must  involve  great  waste  of  time  and  money.  If  an 
enhancement  or  reduction  of  rent  is  claimed  on  the  ground  of  rise  or  fall  of  prices 
since  the  rents  were  last  fixed,  it  is  obvious  that  the  alteration  in  prices,  if  once 
established  for  a  local  area,  would  affect  all  tenants  in  that  local  area  whose  rents 
were  last  settled  at  the  same  time,  and  it  would  involve  unnecessary  waste  of  time 
and  money  to  record  the  evidence  over  again  and  allow  it  to  be  disputed  afresh  in 
each  individual  case. 

"It  has  always  been  recognised  that  Government  officers,  in  settling  rents 
for  the  purpose  of  ascertaining  the  assets  on  which  revenue  is  to  be  based  in 
temporarily-settled  estates,  should  have  more  discretion  in  the  matter  of  altering 
rents  than  was  allowable  to  private  individuals  in  suits  in  the  Civil  Courts.  The 
Bengal  Government,  however,  in  1885,  with  a  view  to  showing  that  they  claimed 
nothing  in  the  way  of  enhanced  rents  in  their  own  estates  or  in  estates  under  settlement 
of  revenue,  which  they  were  not  prepared  to  concede  to  private  landlords,  consented 
to  have  life  same  rules  and  the  same  procedure  applied  to  their  own  estates  as 
were  proposed  for  fixation  of  rent  in  private  estates ;  but  apparently  the  difference 
was  not  sufficiently  considered  between  tl«s  difficulties  of  a  settlement  of  rents  on 
a  great  scale  and  a  settlement  of  rent  of  individual  tenants  by  a  Revenue  Officer 
or  Civil  Court.  In  individual  cases  it  is  easy  to  follow  the  procedure  of  the  Civil 
Procedure  Code,  but  where  hundreds  of  thousands  of  tenants  *  rents  have  to  be 
settled,  it  is  most  difficult,  if  not  impossible,  to  follow  the  Civil  Procedure  Code, 
and  to  complete  the  proceeding  within  a  reasonable  time  at  a  reasonable  expendi- 
ture. 
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'*  What  is  proposed  is  a  procedure  which  will  facilitate  settlement  of  rents  on 
a  large  scale  without  unnecessary  expense,  and  without  materially  altering  the 
substantive  provisions  of  the  Act  r^fulating  enhancement-  or  reduction  of 
rents/' 

As  has  been  observed,  the  above  extract  applies  only  to  settlements,  when  a 
settlement  of  land  revenue  is  being  or  is  about  to  be  made.  The  details  of  the 
procedure  to  be  adopted  in  such  settlements  are  more  fully  explained  in  the 
commencement  of  Part  II  ofj  this  chapter.  None  of  these  observations  apply  to 
settlements  where  a  settlement  of  land  revenue  is  not  being  or  is  not  about 
to  be  made,  the  procedure  for  which  class  of  settlements  is  prescribed  in  Part  III  of 
thb  chapter. 

The  Bill  was  on  the  26th  Feby,  1898,  referred  to  a  Select  Committee,  who  presen- 
ted their  report  on  the  loth  March,  1898.  It  was  passed  on  the  2nd  April  1898  and 
received  the  assent  of  the  Governor-General  on  the  3rd  May. 

Part  I, — Record  of  Rights, 

101.     (i)    The   Local   Government  may,  in  any  case  with 

the  previous  sanction  of  the  Governor-General 

Power  to  order  sur-     j^  Council,  and  may,  if   it  thinks    fit,    without 
vey  and   preparation  ,  .        •       -^  i-    1  '1 

of  record-of-nghts.  such  sanction  m  any  of  the  cases  next  herem- 
after  mentioned,  make  an  order  directing  that 
a  survey  be  made  and  a  record-of-rights  be  prepared,  by  a 
Revenue  Officer,  in  respect  of  the  l^nds  in  [any  |  local  area 
[estate  or  tenure  or  part  thereof]. 

(2)  The  cases  in  which  an  order  may  be  made  under  this 
section  without  the  previous  sanction  of  the  Governor-General 
in  Council  are  the  following,  namely  : — 

^a)  where  the  landlords  [or  tenants]  or  a  large  propor- 
tion of  the  landlords  or  of  the  tenants  apply  for  such 
an  order  and  deposit,  or  give  security  for,  such 
amount  for^  the  payment  of  expenses,  as  the  Local 
Government  directs ;  ^ 

(i)  where  the  'preparation  of  such  a  record  is  calculated 
to  settle  or  avert  a  serious  dispute  existing  or  likely 
to  arise  between  the  tenants  and  their  landlords 
generally ; 

(r)  where  the  local  area,  estate  or  tenure  or  the  part 
thereof  belongs  to,  or  is  managed  by,  the  Govern- 
ment  or  the  Court  of  Wards ; 
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(d)  where  a  settlement  of  land-revenue  is  being  or  is 
about  to  be  made  in  respect  of  the  local  area,  estate 
or  tenure  or  of  the  part  thereof. 

Explanation   /. — ^The   term   "  settlement  of  land-revenue," 

as  used  in  clause  (t/),  includes  a  settlement  of  rents  in  an  estate 
or  tenure  which  belongs  to  the  Government. 

Explanation  2. — A  superior  landlord  may  apply  for  an 
order  under  this  section,  notwithstanding  that  his  estate  or  part 
thereof  is  temporarily  leased  to  a  tenure-holder. 

(j).  A  notification  in  the  official  Gazette  of  an  order  under 
this  section  shall  be  conclusive  evidence  that  the  order  has  been 
duly  made,  •^ 

{4),     The   survey  shall   be   made  and  the  record-of-rights 
prepared  in  accordance  with  rules  made   in   this  behalf   by    the 
Local  Government. 
Subsection  (2)  W  \  what  is  a  large  proportion  of  landlords  or  tenants :— The 

Government  of  Bengal,  in  accordance  with  an  opinion  given  by  the  Advocate-General, 
has  acted  on  the  assumption  that  half  the  landlords  is  ''a  large  proportion'^  of 
them  within  the  meaning  of  sectior\^  loi  (2),  clause  (a).  The  words  "or  tenants" 
were  inserted  by  the  amending  Act  (Bengal  Act  III  of  1898),  because  there  appeared 
to  be  no  reason  why  a  liFrge  proportion  of  the  tenants  should  not  have  the  same 
power  as  a  large  proportion  of  the  landlords  of  obtaining  a  survey  and  record-of- 
rights  and  settlement  of  rents.  It  has  not  been  decided  what  a  large  proportion 
of  tenants  is — ^whether  ha]f  or  more  than  half  of  |the  entire  number,  or  such 
a  proportion  of  the  tenants  as  may  hold  in  the  aggregate  half  or  more  than  half 
the  area  to  be  surveyed. 

Sub-section  (2)  (d):— The  words  "  or  is  about  to  be  made  "  in  clause  (d) 
reproduce  the  amendment  made  by  section  i  of  Bengal  Act  V  of  1894,  which  was 
repealed  by  Bengal  Act  III  of  1898.  The  object  of  the  amendment  is  to  make  it 
clear  that  survey  and  record-of-rights  .and  settlement  of  'rents  may  be  under- 
taken  before  the  expiration  of  the  period  of  a  current  settlement  of  land- revenue, 

Sub-Seotian  (2).  Explanation  1. — This  explanation  is  borrowed  from  s.  2. 
Act  V,  B.  C,  of  1894.  Its  object  is  to  "make  clear  what  was  the  intention  of  the 
present  law,  namely,  that  a  settlement  of  rents  in  estates  held  direct  by  Government 
is  included  in  the  term  settlement  of  revenue,  and,  therefore,  th^t  when  a  record-of- 
rights  of  such  estates  is  prepared,  a  settlement  of  the  rents  of  all  tenants  can  be  made/* 
(Statement  of  Objects  and  Reasons,  Bill  I;  para*  23). 
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Snib-SOCtlon  (2).  Sxplaoation  2.— Para  2»  of  the  Objects  and  Reasons  for  the 
Bill  gives  the  following  explanation: — 

"Doubts  have  been  raised  whether,  when  a  proprietor  has  leased  his  estate 
to  a  farmer  temporarily^  he  can  apply  for  a  survey  and  record-of-rights  or  settle- 
mtnt  of  raiyata'  rents.  The  grounds  of  these  doubts  are  that  sectioit^  104.  (2)  of 
the  Act  speaks  only  of  the  landlord  applying  and  that  the  farmer  is  the  raiyat's  * 
immediate  landlord.  It  is  desirable  that  a  proprietor  should  not  be  debarred  from 
obtaining  a  record-of-rights  or  settlement  of  rents  merely  because  he  has  temporanly. 
sub-let  his  estate.    The  explanations  make  it  dear  that  he  is  not  so  debarred." 

Sllb-S00ti0&  (3) :— When  an  order  under  section  loi  has  been  issued  bjrnotifi- 
catton  in  the  official  Gazette,  the  notification  is  conclusive  evidence  that  the  order  has 
been  duly  made  ;  and,  therefore,  if  .the  notification  was  issued  under  sub-section  (2),  it 
is  not  open  to  any  person  to  have  the  notification  cancelled  on  the  ground  that  any 
of  the  oonditioiis  enumerated  in  clauses  (a)  to  (c^  of  the  sub-sectioQ  have  not  been 
fulfiUed. 

Srib-oeotion  (4):  Frooesses  of  warrej  and  record-of-rights :— The  processes 

ordinarily  to  be  comprised  in  a«urvey,  record-of-rights  and  settlement  of  rents  under 
this  Chapter  are  enumerated  in  rule  3,  Chapter  VI  of  the  Government  rules  wider 
.  this  Act.  See  Appendix.     They  are 

i. — Demarcation  of  boundaries  and  identification  of  lands^ 

ii  .—Measurement  • 

iit. — Preparation  of  the    record  or  khanapuru 

iv.-— Attestation  of  the  record  and  determination  of  status  and  rents. 

v.—- Draft  publication  of  the  record-of-rights. 

vL — Disposal  of  objections  after  draft  publication. 

vii., — Settlement  of  fair  rents  in  cases  in  which  a  settlement  of  land^revenue 

is  beii^  or  is  £^>out  to  be    made.  * 

viii.^Final  publication    of  the  record-of-rights. 

*  ix.-»Settlement  of  fair  rents  in  cases  in  whid)  a  settlement  of  land-reiKenue  is 
not  being  made,  and  the  trial  of  disputes  under  section  106  o£  the 
Tenancy    Act. 
X.— Apportionment  of  cost  (when  the  operations  have  not  been  carried  'out  in 
connection  with  the  settlement  of  (he  land'^revenue),  and  distribution 
of  certified  extracts  from  records  to  persons  interested, 
xi.— Terms  of  settlemAt  with,  and  selection  of,,  settlement- holders  in  settle- 
ments <5f  land-revenue.       ^ 
OOfitS  of  Snrvej  and  reOOrd-of-ri|^— when  the  preparation  of  a  record-of-rights 
is  ordered  in  a  case  in  which  a  settlement  of  land-revenue  is  being  or  is  about  to  be 
made,,  the  costs  are  borne  by  Government  (see  section  114,  post).  When  a  survey  and 
record-of-rights  of  a  local  area  is  ordered  with  the  previous  sanction  of  the  Qovemor* 
C«eneral  in  Council;    under  section   loi    (i),  or  by  the   Local  Government  under 
section  loi  (2)   (b),    the   costs  are  advanced  by    Government  in  the  first  instance^ 
and  are  afterwards   recovered,    in    whole   or   in  part,  in  such  ppoportions  as  Hie 
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Local  Government  fnay,  under  section  114,  direCL  For  the  instructions  of  the  Board 
6i  Revenue  relating  to  deposit  and  apportionment  of  costs  when  the  proceedings 
are  carried  oh  under  clause  (a)  or  clause  (c)  of  section  101  (2),  or  under  section 
103,  see  the  Board's  Survey  and  Settlement  Manual,  1900,  Part  III,  Chapter  if. 

102.     Where   an   order  is   made  under   section  ioi,the 

Particulars  to    be      particulars  to   be  recorded  shall   be   specified 

recorded.  j^  ^j^^  Order ;  and  may  include,   either  without 

or  in  addition  to  other  particulars,  some  or  all  of   the  following, 

namely: — 

(a)  the  name  of  each  tenant  [or  occupant]; 

{b)  the  class  to  which  [each  tenant]  belongs,  that  is 
to  say,  whether  he  is  a  tenure-holder,  raiyat  holding 
at  fixed  rates,  [settled  raiyat],  occupancy-raiyat, 
non-occupancy  raiyat  or  under-raiyat,  and,  if  he  is 
a  tenure-holder,  whether  he  is  a  permanent  tenure- 
holder,  or  not,  and  whether  his  rent  is  liable  to 
enhancement   during   the  continuance  of  his  tenure ; 

(/:)  the  situation  Tand]  quantity  and  [one  or  more  of 
thej  boundaries  of  the  land  held  by  [each  tenant 
or  occupier]. 

(d)  the  name  of  [each  tenant's]  landlord  ; 

(e)  the  rent   payable   [at  the   time  the  record-of-rights 

is  bein^  prepared]; 

(/)  the  mode  in  which  that  rent  has  been  fixed,  whe- 
ther by  contract,  by  order  of  a  Court ;   or  otherwise. 

CgJ  if   the  rent  is  a  gradually  increasing  rent,  the  time  at 
.  which,    and  the   steps   by   which,  it  increases ; 

fhj  the  special  conditions  and  incidents  (if  any)  of 
the   tenancy. 

(ij  if  the  land  is  claimed  to  be  held  rent  free — ^whether 
or  not  rent  is  actually  paid,  and,  if  not  paid,  whether 
or  not  the  occupant  is  entitled  to  hold  the  land 
without  payment  of  rent  and  if  so  entitled  under  what 
authority. 

ClaHSd  (a)-  OcOUpant  :— The  word  "occupant'*  was  introduced  by  the  Amending 
Act  (Bengal  Act  III  of  1898)  to  cover  cases  of  persons  holding  rent-»frce  lands 
without  authority,  who  may  not  be  tenants. 
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ClanSO  (b) :  Classes  of  tenants :— The  enumeration  of  dasses  of  tenants  in  this 
section  as  it  stood  originally  was  defective.  The  words  "settled  raiyat^have  been  inserted 
The  term  "occupancy-raiyat,"  used  in  the  Act,  does  not  cover  "settled  raiyats."  An 
occupancy-right  may  be  acquired  by  a  new-comer  by  purchase,  while  the  status  of 
"settled  raiyat"  is  acquired  by  cultivating  any  land  in  the  village  as  raiyat  for  twelve 
years,  or  by  inheritance  from  a  raiyat  who  has  done  so. — Para  23  of  statement  of  Objects 
and  Reasons  of  the  Amending  Bill  (1897). 

Clause  (c)  *  One  or  more,  boundaries. — ^^  ^^  sometimes  unnecessary  to  encumber 
the  record  with  all  four  boundaries  of  each  field. 

Clause  (e)  • — The  words  "at  the  time  the  record-of -rights  is  being  prepared'^ 
were  added  to  make  clear  the  meaning  of  the  law,  as  doubts  had  been  raised 
whether  "the  rent  payable"  meant  the  rent  payable  in  the  future  or  in  the  past,  or 
at  the  time  the  record  is  being  prepared.  The  expression  "rent  payable"  in  other 
clauses  of  the  Act  means  the  existing  rent,  and  not  the  rent  that  may  be  payable 
in  future. 

Clause  (h) : Speoial  oonditions  and  incidents:— Under  the  former  Chapter 

X,  it  was  held  that  a  settlement-officer  was  not  justified  in  recording  the  existence 
of  a  right  of  way  which  one  tenant  had  upon  the  land  of  another  : — Horo  Mohon  v^ 
Pran  Nath,  4,  C.  W.  N.,  127;  it  was  further  held  that  a  Settlement -officer  had  no 
jurisdiction  to  decide  civil  disputes  arising  between  landlord  and  %nant  :~^Ibid,  See 
also  Pundit  Sardar  v.  Meajan  Mirdha,  I.  L.  R.,  21  Cal.,  378. 

Clanse  (i)  ' — Clause  (f)  was  added  to  make  it  clear  that  the   Revenue-officer 
has    authority  to    ascertain  and    record    whether  land    is  held  rent-free    or    not, 
and  whether  the  occupant  is  entitled  to  hold  it  rent-free.    Revenue-officers  had  this 
authority  under  the  old  law  of  settlement.     Under  the   former  chapter  it  was  held 
that    in  (preparing    a    record-of- rights  under    s.    102,  a    J^evenue    officer    was   not 
competent  to  determine  the  validity  of  rent-free  titles  set  up  by  persons  occupying 
lands  within  the  area  under  enquiry,   so  as  to  resume  such   lands  and  to  declare 
them  liable  to  settlement  of  rent. — ^The  Secretary  of  State  for  India  v.  Nitaye  Singh, 
I.  L.  R.,    21  Cat.,  38.     But  where    the  defendant  claimed  under  a  sannad  granted 
by  a  predecessor    of  the  then  zemindar,   and  of  a  date     subsequent  to  the  dqpenn  iai 
settlement  and  was  therefore    regarded   as  a  tenant  within    the  meaning  of  the 
Bengal  Tenancy  Act,  held  that  the    Revenue-officer  had  jurisdiction  to    enter  the 
particulars  of  the  land  in  his  record-of-rights.— Gokul  Sahu  v.  Jadunandan,  I.  L.  R., 
17  Cal.,  721.  The  defendant  in  a  case  set  up  a  sannad  from  a  person,  who  was    not 
apparently  a  predecessor  of  the  plaintiff  an^  it  was  of  a  date  anterior  to  the  decennial 
settlement ;  the  Revenue-officer  was^f  opinion  that  no  rent  had  ever  been  paid  for  the 
land  and  the   land  was  mat  and  not  lakhiraj,  held  that  the  Revenue-officer  had  no 
jurisdiction  to  make  this  determination. — Karmi  Khan  v.  Brojo  Nath,  LL.R.22  Cal.  244, 
In  proceedings  under    Chapter  X  of  the  '.former  Act  it  was  held  that  a  Settlement- 
officer  had  no  jurisdiction  to  resume  and  assess  with  rent  land  which  had  been  held 
as  lakhiraj.— Padmanand^v.  Brojo,  I.  L,  R.,  20  Cal.,  577. 
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BexnedieS  against  settlement  proceedings : — When  the  particular  referred  to 
this  dause  is  followed  by  an  entry  in,  or  an  omis  sion  from,  a  settlement  rent-roll,  which 
b  only  prepared  in  the  course  of  a  settlement  in  which  a  settlement  of  land  revenue  is 
being,  or  is  about  to  be  made,  any  one  aggrieved  by  sudi  entry  or  omission  may, 
before  the  final  publication  of  the  settlement  rent  roll, 

\  (i)  raise  an  "objection  "  before  the  Revenue  Officer  (sec.  104  E),  and 

(2)  appeal  against  his  decision  to  the  Superior  Revenue  authority  prescribed  by 
Government  to  hear  such  appeals  (sec.  104  G). 

When  the  settlement  rent-roll  has  been  incorporated  with  the  record-of- rights, 
and  the  latter  has  been  finally  published,  any  person  aggrieved  by  an  entry  in,  or 
an  omission  from  it,  may  also 

(3)  institute  a  suit  in  the  Civil  Court  under  section  104  H  (a)  or  (b),  or  / 

(4)  institute  a  declaratory  suit  under  sec.  1 1 1  A. 

When  the  particular  referred  to  in    this  clause  is    recorded  in  •the  course  of  a 
settlement  in  which  a  settlement  of  land  revenue  is  not  being,  or  is  not  about  to  be 
made,  then  either  the  landlord  or  the  occupant  of  the  land  concerning  which  the  parti- 
cular is  recorded  may  within  two  months  of  the  final  publication  of  the  record  of  rights^ 
(i)  apply  for  a  settlement  of  a  fair  and  equitabfe  rent  for  the  land  (sec.  105), 

(2)  appeal  against  the  Revenue  Officer's  settlement  of  the  rent  to  the  Special 
Judge,  [sec.  109  A  (2)], 

(3)  institute  a  suit  before  the  Revenue -Officer  in  respect  of  any  matter  other 
than  the  settlement  of  the  rent  (section  106), 

(4)  appeal  against  his  decision  to  the  Special  Judge  [sec.  109  A  (2)],  and 

(5)  present  a  second  appeal  against  the  Special  Judge^s  decision  to   the  High 

Court  [sec.  109  A  (3)]. 

103.  On  the  application  of  [one  or  more  of  the]  proprietors 
Or  tenure-holders,  (or  of  a  large  proportion  of 
O^rr^oTecord^par!  the  raiyats,  of  an  estate  or  tenure,)  and  on 
ticuiars  on  appiica-  (the  applicant  9r  applicants)  depositing  or 
tLrurI-h^o'l%r'^'°'^[or  g^^ing  Security  for  the  required  amount  for 
large  ^  proportion  of  expenses,  a  Revenue  Officer  may,  subject  lo 
«^*y^^s.j  and  in   accordance  with   rules   made    in   this 

behalf  by  the  Local  Government,  ascertain  and  record  all  or  any 
of  the  particulars  specified  in  section  102  with  respect  to 
the   estate   or  tenure  or  any  part  thereof! 

Old  860ti0&: — Proceedings  under  th^  old  sectfon  103  were  held  by  the  High 
Court  to  be  suits,  and  rents  were  settled  in  proceedings  under  it.  " — Acha  Mian  v. 
Durga  Chandra  I.  L.  K.,  25  Cal.,  146.  In  Dharani  Kanta  v.  Goharali,  7  C.W.  N.,  33 
it  was  held  that  when  an  application  was  made  by  a  proprietor  or  tenant  of  an  estate 
or  tenure,  under  section  103  of  the  Bengal  Tenancy  Act  before  its  amendment 
by  Bengal  Act  III  of  1898,  for  the  preparation  of  a  record-of -rights,  the  Revenue- 
officer  was  competent  to  make  a    survey  and  measurement  of  the  lands,  and  that 
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•^the  prbcedttl«  f  be  adtptei  fay  him  was  to  b^  tlte  same  as  in  tihe  case  of  a 
rproceeding  under  ^ectien  loi,  «fKl  that  where  in  such  proceeding  there  was  a  denial 
^f  the  relation  of  landlord  and  tenant,  either  by  the  landlord  or  the  tenant,  it  was 
.absolutely  necessary  €or  the  Bevemie-oifioer  to  deal  with  the  question  in  order 
to  enable  him  to  make  the  necessary  entries  under  section  102  ;  but  that  the  decision 
of  the  Revenue-officer  did  i»t  operate  as  res  judicata  in  a  subsequent  suit  by  the 
Jandlord  loir  dedaistian  e(  his  dtla  to  eject  the  tenant  and  for  mesne  profits. 

ThO  now  SOOtion: — Thepankutars  specified  in  s.  102  of  this  Act  when  recorded 
and  compiled  under  s.  103,  amount  to  a"*  Record-of- rights  "  as  contemplated  in  chap- 
ter X  ol  the  Act ;  and  proceetSngs  taken  by  a  Revenue  Officer,  after  making  a  refcord 
of  the  particulars  under  section  103,  including  those  under  section  105  of  the  Act  are  not 
therefore  void  foi*  want  of  jonsdictron.  Dharani  Kanta  Lahiri  v.  Goher  Ali  Khan  I.L.  R, 
30  Cal.,^39.  relied  on.  Per  Pargiter  J.— The  difference  between  section  103  of  the  old 
Act  and  ^e  present  section  is,  tha!t,under  the  former,the  Revenue  officer  was  to  record 
the  particulars  specified  in  section  102  ;  birt  tmder  the  present  Act  section  103  gives  an 
applicant  the  right  to  select  what  particular  he  may  wish  to  have  recorded.  If  the 
-applicant  asks  that  all  or  almost  all  the  particulars  mentioned  in  section  102  be 
recorded,  the  record  would  constitute  a  "  Record  of  rights  "  ;  but  if  only  the  parti- 
culars mentioned  in  clauses  (a)  and  (c)  of  section  102  be  recorded,  they  not  involv- 
ing any  rights,  the  record  could  hardly  be  calledia  "  Record  of  rights." — Sudhendu 
Narain  Achaqya  Chowdhry  v.  Cobinda  Nafh  Sircar.  I.  L.  R.,  32  Cal.,  518. 
s,  c.  9  C.  W.  N.  504.  It  was  iK)t  mtended  by  the  alterations  made  in  section  103 
by  the  amending  Act  to  change  the  previous  substantive  law  and  procedure  under 
the  old  Chapter  regarding  the  decision  of  disputes  and  settlement  of  rents  under 
section  103,  the  iqtention  being  to  enable  an  auction-purchaser  of  a  fractional  share 
againsft  whom  the  other  co-sharers  and  the  tenants  may  have  combined,  to  obtain 
a  survey  and  record-of-rights.  During  the  preparation  dk  a  record-of-rights  of  an 
estate  under  section  103  of  the  Bengal  Tenancy  Act  by  a  Settlement-officer,  the 
landlord  put  in  a  petition  under  section  104,  sub-section  (2),  of  the  old  Chapter 
X,  for  the  settlement  of  the  rent  of  a  certain  tenant's  holding.  The  tenant,  not- 
withstanding the  fact  that  notice  was  served  upon  him,  did  not  adduce  any  evidence, 
and  the  Settlement-officer  decided  that  the  tenant  was  an  occupancy  raiyat,  and -fixed  a 
fair  and  equitable  rent  for  the  holding.  Against  this  decision  of  the  Settlement -officer 
no  appeal  was  preferred  to  the  Special  Judge.  Subsequently  a  suit  was  brought  in  the 
Civil  Court  by  the  tenant  to  have  the  class  to  whice  he  belonged  and  the 
nature  of  his  holding,  i.e.,  whether  the  rent  was  enhanceable  or  not,  deter- 
mined. The  defence  of  the  landlord  was  that,  having  regard  to  the  decision 
of  the  Setdement-officer,  the  question  could  not  be  re-opened.  It  was  held  that, 
onder  the  provisions  of  section  104,  sub-section  (2),  and  section  107,  of  the  old 
Chapter  X,  the  decision  of  the  Settlement-officer  amounted  to  a  decrefe,  and  that 
the  matters  determined  by  the  decision  could  only  be  re-opened  on  an  appeal  to  the 
Special  Judge.  As  no  appeal  was  preferred,  the  decision  became  final,  and 
-questions  decided    in  that    suit  could  not  be  re-opened  in  the  new  suit. —  Durga 
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Charan  v.  Hatien  Mundle,  L  L.  R.,  39  Cal.,  252.  In  thus  case  the  proceedings 
were  instituted  under  section  103  after  the  amendment  of  Chapter  X,  tfie  power 
of  a  Bevenue-officer  to  make  a  record-o£-rigbts  and  to  seUle  rents  in  proceedings 
under  section  103  was  not  questioned,  and  it  was  ruled  that  the  questions  decided 
by  the  Revenue-officer  could  not  be  reopened  ia  a.  suit  in  the  Civil  CourU— /Au^ 

One  or  more  propriotors  : — The  words  "ona  or  morft?'  mete  inserted:  in  this 
section  by  the  amending  Act  III  of  i898«.  Under  the  old  section  all  the  proprietors 
were  bound  to  apply.  There  is  no  reason  "why  an  obstructive  co-sharer  should.  haMe^^bwef 
to  preent  other  co-sharers  from  obtaining  a.  surve>(  and  recordrof- right  i£  they  wish 
to  do  so." — (Statement  of  Objects  and  Reasons,  para.  24)« 

IO3A.     (i)     When  a    draft    record-of-rights  baa    been. 

Preliminary pubiica-     (prepared),  the  Revenue  Officer  shall  publish 

don,  amendment  and     ^j^^  j^^f^.   j^^   ^^iQ   prescribed   manner  and  for 

final    publication    of-  mj  '•t  tin  •  ^ 

record-of-rights.  the   prescribed   penod,   and  shall  receive  and 

consider  any  objections  which  may  be  made  to  any  entry 
therein,  or  to  any  omission  therefrom^  'during  the  period  of 
publication. 

(2)  [When  such  objections  have  beeit  considered  and 
disposed  of  according  to  such  rules  as  the  Local  Government 
may  prescribe,  and  (if  a  settlement  of  land-revenue  19^  being 
or  is  about  to  be  made)  the  Settlement  Rent  Roll  has  beea 
incorporated  with  the  record  under  section:  ia4F,  sub-section 
(3)},  the  Revenue-officer  shall  finally  frame  the  record, 
and  shall  cause  it  to  be  finally  published  in  the  prescribed 
manner;  and  the  publication  shall  be  conclusive  evidence 
that  the  record  has  been  duly  made  imder  this  Chapter. 

(3)  Separate  draft  or  final  record  may  be  published 
under  sub-section  (i)  >r  sub-section  (2)  for  different  local 
areas,  estates,  tenures  or  parts  thereof. 

This  section  reproduces  section  105  of  tfte  old  Giapter-  X,  with  addtfbns 
and  modifications. 

The  manner  and  period  for  publication  of  draft  and  final  records  are  prescribed 
in  Rules  20  and  35  of  Chapter  VI  in  Appencfix- 

Snb-SOOtionO)/ — Sub-section  (3)  was  enacted  by  the  amendinsf  Act  (Bengal 
Act  III  of  1898)  because  doubts  had  been  raised  whether,  when  a  local  area  had 
been  notified  for  survey  and  record-of-ri^hts  it  was  not  necessary  that  the  record 
of  the  whole  area  notified  should  be  published  together  and  at  the  same  time. 
This  sub-section  makes  it  dear  that  it  is.  not  necessary  to  publish^  the  record  for 
the  entire  area  at  the  same  timcu       ... 
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103B.  A  certificate,  signed  by  the  Revenue 
c^r'i^^f '^©rre^  officer,  Stating  that  a  record-of  rights  has  been 
cord-of-ri^hts.  finally  published  under  this  Chapter,   shall   be 

conclusive  evidence  of  such  publication ;  and  every  entry  in  a 
record-of^rights  so  published  shall  be  presumed  to  be  correct 
until  the  contray  is  proved. 

The  latter  part  of  this  section  reproduces  section  109,  sub  section  (2)  of  the  old 
Chapter  X. 

Part  //. — Settlement  of  rents ^  preparation  of  Settlement 
Rent  Rollf  and  decision  of  disputes  in  cases  where  a  settlement 
of  land^revenue  is  being  or  is  about  to  be  made. 

Si&renOCHdetwedn  part  I  and  part  II ' — ^Part  I  of  this  Chapter  applies  to  all  sur- 
veys made  and  records-of-rights  prepared  under  the  Chapter,  whether  a  settlement  of 
land-revenue  is  or  is  not  being  made  or  about  to  be  made,  of  the  area  under  survey. 
This  Part  [11]  describes  the  procedure,  methods  and  principles  to  be  tollowed  in 
settling  rents,  preparing  Settlement  Rent  Rolls^  and  disposing  of  disputes,  where 
a  settlement  of  land-revenue  is  being  made  or  is  about  to  be  made,  all  of  which 
have  been  differentiated  from  the  methods  and  procedure  to  be  followed  where  a 
settlement  of  land -revenue  is  not  being  made  or  about  to  be  made. 

Frooednre  for  settlement  of  rents  in  Oovomment  and  temporarily-settled 

estates  :-*-The  procedure  now^   to  be  followed    under  Part  II  of  this  Chapter  and 

the  reasons  for  modifying  the  former  provisions  are  given  in  the  following  extracts 

from  Statement  of  Objects  and  Reasons  to  amend  the  Tenancy  Act  (para  12  and  13): 

*'  An  important  change  is  proposed  in  procedure,  namely,  to  transfer  the  control 

and  supervision  of  Revenue  Officers,  when  preparing  the  record -of- rights  and  fixing- 

the  amount  of  the  rents,  to  the  Revenue  authorities  in  the  first  instance.    This  is 

subject,    however,  to  the  provisos  that  entries  relating  to  possession,  status,  tide,  etc., 

in  the  record-of-rights  may  be  called  in  question  in  the  Civil  Courts,   as  they  are  to 

have  only  presumptive  correctness,  and  that  entries  of  rent  settled,  in  the  Settlement 

I  Rent  Roll,  may  be  also  called  in  question  in  the  Courts  on  certain  specified  grounds 

^  noted.    If  the  Civil  Court  finds  that  any  such  entry  is  incorrect,  it  shall  itself  specify 

'  what  correction  is  to  be  made,  and  shall  not  refer  the  matter  back  to  the   Revenue 

Officer.    The  Bill»  therefore*  enlarges,  rather  than  curtaik,  the  powers  of  the-  Civil 

Courts.    Questions  of  status,  title,    etc.^  which  under  the  Act  were  intended  to  be 

finally    decided    by    the    Revenue  Officer,  subject  to  appeal  to  the  Special  Judge, 

are  now  to  be  explicitly  left  for  final  decision  to  the  Civil  Courts.    As  to  questions  of 

rent  settled,  there  was  under  the  Act  an  appeal  from  the  Revenue  Officer  to  the 

High  Court.    The  Bill  transfers  the  right* of  appeal  on  these  questions^  in  the  first 

instance,  from  the  Revenue  Officer  to  the  confirming  Revenue  authorities,  but  even  as 

regards  rents  settled  does  not  altogether  exclude  resort  to    Civil  Courts,  for  it  gives 

them  jurisdiction,  which  they  had  not  under  the  Act,  in  a  large  class  of  cases. 
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'*On  the  question  of  settling  rents,  the  Select  Committee  reporting  on  the 
Tenancy   Bill,    as  passed,   said — 

"The  questions  whether  a  rent  is  open  to  settlement,  and,  if  so,  the  amount  at 
which  it  should  be  settled,  are  of  a  complex  nature  depending  on  two  very  different 
sets  of  considerations.  They  depend,  in  the  first  place,  on  issues  relating  to  such 
matters  as  the  existence  of  the  tenancy,  the  extent  of  the  land,  the  status  of  the 
tenant,  the  conditions  under  which  he  holds,  etc.,  and  possibly  involving  points-  of 
law  which  could  not  satisfactorily  be  decided  without  the  security  afforded  by  an 
ultimate  appeal  to  the  highest  judicial  authority.  They  depend,  in  the  second  place, 
on  considerations  of  an  economical  nature,  such  as  the  state  of  prices  prevailing  at 
different  periods,  the  effect  of  improvements,  and  so  forth,  which  it  is  universally 
admitted  cannot  be  adequately  dealt  with,  either  in  the  first  instance  or  on  appeal,  ex- 
cept after  local  enquiry  and  by  persons  possessed  of  special  technicalTcnowledge.  The 
problem  before  us  has  been  how  best  to  provide  for  the  separation  of  these  two  ele- 
ments, so  that  each  may  be  dealt  with,  and  finally  dealt  with,  by  those  most  competent 
to  deal  with  it.'  • 

"  If  for  the  reasons  given  above  it  is  desirable  to  withdraw  the  judicial  procedure 
and  appeal  to  the  Special  judge  so  far  as  proceedings  before  the  Revenue  Officers  for 
the  decision  of  disputes  are  concerned,  it  is  manifestly  more  so  in  the  matter  of 
settling  rents  which  as  the  Select  Committee  remarked,  '  it  is  universally  admitted 
cannot  be  adequately  dealt  with  either  in  the  first  instance  or  on  appeal  except  after 
local  enquiry  by  persons  possessed  of  special  technical  knowledge. '  The  Revenue 
authorities  are  the  best  judges  of  economic  facts,  as  the  Select  Committee  held,  and 
all  that  is  now  proposed  is  to  restore  to  them  their  proper  jurisdiction,  while  reserving 
all  questions  of  right  and  title  for  the  Courts.  Provision  is  at  the  same  time  made 
for  giving  to  the  settlements  of  rents  and  decisions  of  disputes  hitherto  made  by 
Revenue  Officers  under  the  law  as  it  stands,  that  finality  which,  subject  to  appeal 
to  the  Special  Judge,  it  was  intended  by  the  framers  of  the  Act  that  they  should 
have. 

The  Hon'ble  Mr.  Finucane  in  introducing  into  Council  the  Bill  to  amend  the  Bengal 
Tenancy  Act  made  the  following  observations  on  the  subject  :• 

"  The  principal  changes  in  procedure  proposed  in  Chapter  X  of  the  Tenancy  Act 
are  these  two:— (i)  Under  the  Act  revenue  officers  were  intended  and  empowered 
to  decide  all  disputes  that  came  before  them  at  any  time  up  to  the  final  publication 
of  the  records,  in  the  same  way,  and  following  with  slight  modifications  the  same 
procedure,  as  the  civil  courts,  whether  such  disputes  related  to  possession,  right, 
title,  status  or  any  other  question  that  might  arise  from  an  entry  made  or  proposed 
to  be  made,  or  an  omission  from,  the  record.  Their  decisions  were  to  have  the 
force  and  effect  of  decrees  of  the  civil  courts,  and  were  to  be  subject  to  appeal  only 
to  a  Special  Judge  appointed  by  Government  for  the  purpose,  and  from  him  to  the  High 
Court ;  but  it  was  not  intended  that  the  correctness  of  their  orders  on  any  dispute 
so  decided  should  be  liable  to  be  questioned  in  the  ordinary  Munsifs  '  Courts.  Now, 
it  is  proposed  that  revenue  officers  shall  not  finally  decide  any  questions  of  the  kind,  nor 
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are  their  orders  to  have  the  force  and  effect  of  decrees  of  the  civil  courts.    When  a 

dispute  is  raised  on  any  of  the  classes  of  questions  just  mentioned,  Revenue  officers 

will  endeavour  to  ascertain  to  the    best  of  their  ability  the  true  state  of  things,  and 

after  hearing  what    the   parties    concerned    have  to  say,'     they  will  pass  a  summary 

order  directing  that  entry  to  be  made  in  the  record  which  appears  to  be  the  proper 

one«    These  entries  will    be  presumed  to  be  correct,  but  any  one  who  is  dissatisfied 

.  with  them  can  contest  their  correctness  in  the  ordinary  Civil  Courts  having  jurisdiction 

t6  entertain  a  suit  for  recovery  of  rent  of  the  land  which  forms  the  subject-matter  of 

the  dispute. 

"  I  will  explain  later  on  why  this  diange  is  proposed.    Here  I  merely  note  the 
fact. 

"  (2)  The  second  great  change  proposed  in  the  procedure  prescribed  in  Chapter 

X    is    in   the   method    and    agency    for  the  determination  of  fair-rents.     Under  the 

present  law.  Revenue  Officers  are  bound   to  settle  rents,   as  in  the  case  di  decision  of 

disputes,  on  the  same  principles,  in  the  same  way,  and  following  the  same  procedure 

as  the  Civil  Courts ;   their  final  orders  or  decisions  fixing  fair  rents  are  appealable 

to  the  Special    Judge,    but  no  second  appeal,  as  regards  the  question  whether  the 

rent  is  pitched  too  high  or  too  low,  lies  to  the  High  Court  against  an  order  of  a  Revenue 

Officer    fixing  a  fair  rent. 

**  Under    the  Bill   it    is  proposed  that  the  orders  of  Revenue  Officers  fixing 

fair  rents  shall  not  be  appealable  to  the  Special  Judge,  but  to  the  superior  Revenue 

authorities  and  that  the  finding  of  the  Revenue  authorities  as  to  what  the  anxwint  of 

the  fair  rent  is,  shall  be  final,   except  in  certain  specified  classes    of  cases,   in  which 

it  is  left  open  to  the  parties  to  contest  in  the  Civil  Court  the  orders  of  the  Revenue 

authorities    even    as    to  the  amount  of  a  fair  rent  settled,  but  only  on  certain  specified 

grounds. 

''If  I  have  succeeded  in  making  these  two  points  dear,  it  will  be  manifest  in  the  first 

place  that  the  Bill  nbt  only  does  not  curtail  the  powers  of  the  ordinary  Civil  Courts, 

but,  on  the  contrary,  that  it  actually  enlarges  the  powers  of  these  Courts,  that  tt 

transfers  to  them  from   the  Revenue  Officers  the  decision  of  all  disputes  involving' 

questions  of    possession,  status,  rig^ht,    and  title,   and  allows  an  appeal  to  the  High 

Court  on  every    point  on    which  an  appeal    now   lies  to  the  Court,  and  that  all  it 

does  is  to  alter  the  procedure  tor  settlement  of  rent  and  to  transfer  the  right  of  appeal 

on  questions  of  fixing  rents    from  the  Special  Judge  to  the  Revenue  authorities.     It 

is  true    it  allows  no  resort  to  *the  ordinary   Munsiff 's  Courts  or  to  the  High  Court  as 

to  the  amount  of  a  rent  settled^  except  on  cartain  specified  grounds,   but  neither  does 

the  present  law. 

"  I  now  proceed  to  state  reasons  why  the  first  of  the  changes  mentioned  above, 

namely,  the  transference  of  the  decision  of  disputes  to  the  Civil  Courts,  is  proposed. 

The    framers  of   the  Act  of    1885    thought    that  on   a  Revenue  officer  beginning  a 

record  of  rights,  he  would  find  himself  face  to  face  with  numerous  cases  in  which,  on 

the  one  side  or  the  other,  the  status  of  the  raiyat,  the  area  of  the  holding,  the  amount 

of  the  rent  payable,   were  the  subject  of  dispute.     Unless  he  could  deal  with  these 

(i)  This  now  applies  only  to  "objectiont"  under  sec.  io3A. 
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disputes,  the  record  would,  they  thought,  be  of  little  value,  and  it  was  in  their  opinion 
obviously  absurd  to  empower  one  officer  to  settle  the  question  of  status  and  area, 
and  then  to  send  another  to  settle  the  question  of  rent.  It  appeared  to  them  equally 
unreasonable  to  empower  a  Revenue  officer,  with  all  the  parties  and  witnesses 
before  him,  to  decide  disputes  and  then  to  allow  the  «hoIe  matter  to  be  re-opened 
from  the  very  beginning  in  a  Civil  Court. 

"The  natural  result  of  such  a  course  must,  it  was  supposed,  be  to  leave  behind 
tJie  Revenue  officer  a  crop  of  litigation  for  the  Civil  Courts  to  deal  with  after  tKe 
Revenue  officer  had  left.  Hence  the  Select  Committe  on  the  Tenancy  Bill  empowered 
the  Revenue  officers  to  decide  all  disputes  that  might  arise  out  of  their  own  proceedifigs 
instead  of  leaving  them  over  for  the  decisioq  of  the  Civil  Courts. 

"  It  will  be  asked,  why  it  is  now  proposed  to  depart  from  the  conclusion  then 
come  to  in  this  respect  ?  The  answer  \s— firstly,  that  the  officers  themselves 
have,  in  recent  years,  declared  Uiat  the  burden  of  dedding  questions  of  possession, 
status,  right  and  tide  following  the  procedure  of  the  Civil  Procedure  Code,  is  too  heavy 
for  them  and  have  begged  to  be- relieved  of  it :  and  secondly,  that  the  High  Court 
have  declared  that  the  class  of  officers  employed  on  survey  and  settlement  proceedings 
are  unlit  for  the  work  of  decidincf  questions  of  status,  right  and  title. 

''  In  one  of  their  judgments  <0  the  Hon*ble  Judges  of  the  High  Court  expressed 
the  opinion  that  the '  Legislature  could  not  have  intended  to  transfer  civil  suits  as  to 
rights  in  land  between  tenant  and  tenant  to  the  Revenue  Officer,  and  in  another  v») 
they  <ieclared  that  they  did  not  think  that  the  Legislature  contemplated  the  formidable 
result  that  officers,  such  as  those  entrusted  with  the  duty  of  preparing  records  of  right, 
should  be  permitted  to  enquire  into  disputes  as  to  the  titles  to  land  of  indefinite  extent. 

*'  It  will  be  shown  presently  that  the  intention  of  the  Legislature  io  reality  was 
that  Revenue  officers  should  enquire  into  and  decide  all  disputes  coming  before  them. 
But  however  that  may  be,  the  proposals  now  made  in  this  respect  are  in  accordance 
with  the  views  of  the  Hon'ble  Judges  as  enunciated  in  the  decisions  to  which  I  have 
referred,  and  as  they  are  also  in  accordance  with  the  wishes  of  the  Revenue  officers 
concerned,  it  is  hoped  that  they  will  meet  with  general  .approval. 

"  The  sole  objection  to  this  part  of  the  Government  proposals  is  in  this,  that,  as 
the  authors  of  the  Tenancy  Act  feared,  the  Revenue  officers^  will  leave  after  them 
disputes  which  they  haye  raised  but  not  finally  settled,  and  as  their  disputes- will, 
if  the  parties  wish  to  have  them  decided  at  all, have  to  be  decided  by  the  Civil  Courts, 
the  suitors,  especially  those  of  the  poorer  classes,  may  find  the  cost  of  litigation  in  the 
Civil  Courts  much  higher  and  the  results  not  more  satisfactory  than  the  decisions  of 
the  Revenue  officers  have  been.  This  is  no  doubt  a  serious  risk  ;  but  the  difficulties  put 
in  the  way  of  Revenue  officers  by  the  decisions  of  the  superior  Civil  Courts  are  so 
grreat  that  some  change  in  the  law  is  considered  clearly  necessary,  and  no  jaore 
satisfactory  solution  of  the  problem  has  in  the  opinion  of  Government  been  suggested 
than  that  now  proposed  in  the  Bill. 

(i)  Pandit  Sirdar  v.  Meajan.i-  L.  R.,  ai  Calc,  378. 

(3)  Bidhu  Mukhi  Pebi  y.  3bagwan  Chandra  Rai,  I.  L.  R.,  19  Calc,  643- 
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"For  these  reasons  then  it  is  proposed  that  Revenue  Officers  shall  be  relieved 
altogether  of  the  duty  of  deciding  disputes.  They  will  in  preparing  records  of  right 
confine  themselves  to  ascertaining  and  recording,  to  the  best  of  their  ability,  existing 
facts  of  possession  and  status.  Presumptive  evidential  value  of  correctness  will  be 
gfiven  to  the  entries  made  b^  them  in  their  records,  and  it  will  be  open  to  the  parties 
concerned  to  question  the  correctness  of  these  entries  in  the  Civil  Courts. 

**  I  now  come  to  the  reasons  for  the  second  important  change  proposed,   namely 
that    in  the  procedure,  method  and  agency  for  settling  rents.    The  method    of  settling 
rents  prescribed  in  the  Tenancy  Act  is  briefly  this — the  existing  rents  are  presumed 
to  be  fair,  and    any  one  who    wants  to  alter  them  has  to  show,  by  legal   evidence, 
the    grounds    of    the  proposed   alteration.    The    present    Act    provides  that  in   all 
proceedings    of   settlement    of    rents  under    Chapter    X    the  Revenue  Officer  shall, 
subject  to  rules  made  by  the   Local  Government,  adopt  the  procedure  laid  down   in 
t|^e  Code  of  Civil  Procedure  for  the  trial  of  suits,  and  their  orders   fixing  fair   rents 
are  appealable  to  the  Special  Judge.    This  implies  that  each  individual  case  must, 
(subject  to  joinder  of  tenants  holding  under  the  same  landlord  in  the  same  village),  be 
dealt  with  separately,  a  separate  record  being  separately  recorded  in  each  individual  case 
Now,  when  settlements  of  revenee  are  being  made  on  a  largre  scale,  as  they  are  in  Orissa. 
and  Chittagong,  and  rents  have  consequently  to  be  settled  for  all    the  tenants  of 
an   entire    Division   containing    hundreds    of     thousands    of  holdings,    it    must  be 
manifestly  impossible  to  treat  the  settlement  of  rent  in  the  case  of  each  individual 
tenant  judicially  and  as  a  separate  civil  suit,  if  the  proceedings  are  to  be  completed 
within  the  reasonable  limit  of  time  and  at  a  reasonable  expenditure  of  money.  Moreover 
it    is    not    necessary    for    the    ends    of    justice  to  treat  each  individual  tenant's  case 
separately.     When,  for  example,   a  rise  or  fall   in  the  prices  since  the  rents  were  last 
fixed  has  been  established  to  the  satisfaction  of  the  tenant  or  the  Revenue  Officer, 
and    an    alteration   in   the  rents  generally    is    sought  on  the  ground  of  rise    or  fall  in 
prices  since  the  rents  were  last  fixed  it  would  obviously  involve  great  waste  of  time  and 
money  to  record  the  evidence  on. the  point  of  alteration  in  prices  over  and  over  in  each 
separate  case.     The  same  remark  applies  to  a  prevailing  rent.     If  a  prevailing  rate 
is  once  established  for  a  village   or  local  area,  it  should  not  be   necessary  to  record 
all  the  evidence  in  suppo^of  it  over  and  over  again  in  each  individual  tenant 'sf  case. 
But  it  is    necessary    to    do    this    if    the    judicial    procedure  is  to  be  followed  in  the 
settlement  of    rents.    To  meet  these  and  other  difficulties,    it   is  now  proposed  to 
dispense  with  the  judicial   procedure  altogether  in   the  settlement  of  fair    rents  by 
Revenue  officers,  and  to  substitute  more  elastic  methods  of  settling   rents  under   the 
supervision  and  control   of    the  Superidt   Revenue  authorities,  whose  findings  will  be 
liable  to  be  contested  in  the  Civil  Courts  on   certain  specified  grounds  and  on  those 
grounds  only. 

"  Nobody  who  has  not  travelled  through  Bengal,  Bihar  and  Orissa,and  studied 
on  the  ground  the  existing  land-tenures,  can  fully  comprehend  the  immense  variety 
and  complication  of  rent  systems  that  prevail  in  these  Provinces. 

*'  In  Chittagong,  on   the  one    side,  small    plots  of     permanently-settled    and 
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temporarily-settled  lands  measuring  a  half  an  acre  or  less — plots  of  what  are  known  as 
long-term  and  short-term  taluks,  iimams,  dar-itmams,  and  various  other  tenures  of 
the  kind,  not  to  speak  of  plots  embraced  in  ordinary  occupancy  and  non -occupancy  raiyats' 
holdings — are  all  interspersed  like  squares  on  a  chessboard  in  the  same  village.  The 
same  person  is  often  proprietor,  and  having  created  a  tenure  under  himself  in 
favour  of  another  person,  then  becomes  an  occupancy  tenant  under  the  tenure-holding 
of  his  own  creation  in  land  of  which  he  is  also  proprietor. 

"  In  Backergani  there  are  no  less  than  13  different  grades  of  intermediate 
tenure-holders  between  the  proprietor  and  the  actual  cultivator,  and  the  same 
person  ofteo  holds  shares  as  proprietor  and  again  as  tenure-holder  under  another 
tenure-holder  and  as  occupancy  raiyat  under  yet  another,  all  in  the  same  plot  of  land. 
To  give  a  concrete  example.  In  a  particular  estate  in  that  district  one  Kamiruddin 
has  a  small  plot  of  land.  He  holds  a  fractional  share,  represented  by  44^^70^  that  plot 
as  an  occupancy  raiyat  under  a  howladar,  a  share,  represented  by  -J-i-rl^under  another 
howladar  as  tenant  at  fixed  rates,  VarTr  ^  occupancy  raiyat  under  the  same  howladar, 
and  xJiffT  ^^  under-raiyat. 

"  Again,  in  Chota  Nagpur,  in  another  dii^ion,  rent  is  assessed  not  by  an 
acreage  rate,  but  by  cfuesswork  according  to  the  number  of  ploughs  the  tenant 
may  have  or  the  quantity  of  seed  sown  by  him.  In  Bihar,  in  another  direction, 
the  system  of  tenures  is  comparatively  simple  and  is  analogous  to  that  prevailing  in 
the  neighbouring  districts  of  the  North -Western  Provinces;  but  even  there  proprietary 
interests  are  extremely  complicated,  and  a  proprietor  has  been  known  to  Jiold  the 
one  millionth  part  of  an  estate,  the  Government  revenue  of  the  whole  estate  being 
one  anna. 

**  How  is  it  possible  for  the  Judicial  Officer  sitting  in  a  Court  with  no  experience  of 
these  things  to  understand  these  complications  of  tenures  or  to  fairly  assess  the 
rents  that  they  ought  to  pay  ? 

"  But  even  if  an  officer  sitting  in  Court  could  understand  the  intricacies  of 
tenures  still  the  assessment  of  fair  rents  on  a  large  scale  under  the  procrustean  rules 
of  judicial  procedure  would  be  extremely  difficult. 

"As  Sir  John  Shore  wrote  more  than  100  years  ag© :  *The  infinite  varieties 
of  soil  and  further  variations  of  value  from  local  circumstances  are  absolutely  beyond 
the  investigation  and  almost  the  comprehension  not  merely  of  a  Collector,  but  of  any 
body  who  has  not  made  it  the  business  of  his  life.  • 

"  Sir  Charles  Elliott  wrote  80  years  later,  when  he  was  Settlement  Officer  in 
the  Central  Provinces :  'The  art  of  fixing  rent  is  an  almost  lost  one.  If  you  ask 
any  gemindar  why  such  a  field  pays  such  a  rent,  the  most  intelligent  of  them 
can  give  you  no  answer  but  that  his  fathers  fixed  it  so.  * 

'•  Now,  such  being  the  complications  of  tenures  and  such  being  the  difficul- 
ties in  the  way  of  settling  rents,  on  a  great  scale,  it  is  considered  by  Government 
that  the  best  agency  for  overcoming  these  difficulties  is  that  of  Revenue  Officers, 
who  can  go  on  the  ground,   see  the  land  for  themselves,  .observe   and    ascertain 
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the  £acfes  on  the  laad,  and  consist  the  1»eople  concerned  in  their  villages.  It  Is  thotight 
that  the  hard-ancU&ist  rules  of  the  law  o£  evidence  and  of  the  Civil  Procedure  Code 
ate  not  suited  to  proceedings  ^  this  kind.  It  follows  that  it  is  not  desirable  to 
tie  Revenue  Officers  down  by  the  Civil  Procedure  Code  or  prescribe  any  one  method 
«f  setiliBig  icnls,  aad  to  insist  that  Revenue  Officers  shall  follow  that  method 
only. 

"A  good  Settlement  Officer  who  is  tactfid  and  sympadietic  wilt  make  a 
f^ood  settlement  wtthost  any  iaw.  He  will  consult  the  people  concerned,  be  guided 
largely  by  wkat  tliey  think,  and  generally  carry  them  with  him.  He  will  recognise 
the  facts  that  the  people  who  have  lived  on  die  land  adi  their  lives  know  very  much 
jnofe  than  he  can  of  its  capabilities,  that  the  present  rent  is  the  result  of  the  past 
history  of  the  Mding  and  ef  the  haggling  of  all  the  ages,  and  he  will  not,  if  he  is 
vnse,  ignore  diat  history  or  attempt  to  raise  or  lower  all  rents  to  one  dead  levd 
according  to  his  own  preconceived  notions  of  the  fitness  of  things.  The  landlords 
and  caiyats  are  generally  reasonable  when  brought  together  in  thler  villages,  surrounded 
by  their  neighbours  and  restrained  by  the  public  opinion  ^of  their  fellows.  Hence^ 
it  is  deemed,  to  be  a  matter  of  cardinal  importance  that  officers  settling  rents 
should  be  free  to  consult  the  people  in  their  villagesi  to  note  what  they  say,  and 
themselves  to  observe  facts  on  the  spot  and  make  use  of  the  -  knowledge  thus 
acquired  in  coming  to  a  conclusion  as  to  what  a  fair  rent  would  be.  But  this 
the  law  of  evidence  and  the  Civil  Procedure  Code  do  not  allow  them  to 
do. 

"  Again,  an  inexperienced  Revenue  Officer  may,  u|ider  the  present  law,  do 
great  mischief  either  by  excessive  enhancements  or  reductions  of  rent.  The  superior 
Revenue  authorities  have  no  real  control  over  him  under  the  law  as  it  stands,  and 
his  decisions,  however  manifestly  wrong  can  only  be  reversed  by  a  regular  appeal  to  the 
Special  Judge,  which  appeal  can  only  be  made  within  30  days  of  the  passing  of  his 
order,  and  when  made  may  take  a  very  long  time  to  decide.  Moreover,  as  I  have 
already  indicated,  if  each  and  every  landlord  and  tenant  in  a  vast  estate  or  local 
area  under  settlement  of  rents  were  to  contest  the  Revenue  Officer's  orders  or 
proposals  for  settling  fair  rents,  and  to  fight  out  every  case  as  a  civil  suit,  as  they 
are  entitled  to  do  under  the  present  law,  it  is  clear  that  the  proceedings  would  be 
interminable,  and  the  expense  intolerable.  Happily  the  raiyats  and  landlords  have 
not  fought  out  every  case.  They  have  generally  accepted  reasonable  proposals ; 
but,  admitting  this  to  be  the  rule,  there  have  been  exceptions  where  the  tenants 
kept  aloof  and  rents  were  settled  behind  their  backs,  which  were  manifestly  unfair. 
These  rents  were  not  appealed  against  to  the  Special  Judge  within  the  period  of 
limitation.  They  became  binding  on  the  parties,  and  the  Revenue  authorities  had 
no  legal  power  to  alter  them.  The  law  ought  not  to  be  based  on  the  assumptioiv 
that  recourse  to  it  will  not  be  generally  needed,  and  that  people  will  always  be 
moderate  and  reasonable. 

"  For  all  these  reasons  it  is  proposed  to  transfer  the  control  of  Revenue  Officers 
in  settling  r»its  to  die  Revenue  authorities,  who  are  not  to  be  tied  down  by  the 
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rules  of  judicial  procedure^  and  it  is  also  proposed  to  itiake  the  method  of  setding 
rents  more  elastic  than  it  now  i9«  "  (Proceedings  of  the  Bengal  Counclli  3fd  April, 
1897,  pp.  147-156). 

^    ,  -      ,      104,     In  eveiV  case  in  which  a  settlement 

Settlement  of  rents,         rij  '^     1.   '    ^  •i.^^t^ 

and  preparation    of  o*    land-revenue    IS    being    or  IS  about  to  be 

Settlement  Rent  Roll,  made,  the  Revenue  Officer  shall,  after  publica* 

£  'by*^Re"veiue  *^^".^*  the  draft   of  the  record.o£.rights  under 

Officer.  -section  103  A,  subsection  (i),— ^ 

(a)  settle  fair  and  equitable  rents  for  tenant*  of  every 
class. 

i^b)  notwithstanding  any  thing  contained  in  section  192, 
settle  a  fair  and  equitable  rent  for  any  land  in  respect  of 
which  he  has  recorded,  in  pursuance  of  clause  (i)  of 
section  io2,that  the  occupant  is  not  entitled  to  hold  it 
without  payment  of  rent,  and, 

•  {c)  prepare  a  Settlement  Rent  Roll. 

Fornix  SOCUon: — "in  any  case  under  section  1 01,  sub-section  (2),  clause  (d), 
the  officer  shall  settle  a  fair  and  equitable  rent  in  respect  of  the  land  held  by  the  tenant." 

In  settling  rents  under  this  section,  the  officer  shall  presume,  until  the  contrary 
is  proved,  that  the  existing  rent  is  fair  and  equitable,  and  shall  have  regard  to  the  rules 
laid  down  in  this  Act  for  the  guidance  of  the  Civil  Court  in  increasing  or  reducing 
rents,  as  the  case  may  be.  "  It  was  held  under  the  old  section  that  the  only  provision 
of  law  under  which  a  Setdement-officer  could  make  a  settlement  of  rent  in  respect 
of  excess  land,  was  s.  104,  and  that  did  not  apply  to  lands  held  by  one  who  was 
not  a  tenant  in  respect  of  other  lands  to  which  they  had  bec6me  attached  :-4^admanand 
V,  Bajo,   I.  L.  R.,  20  Cal.,  577. 

Claim  (b): — Section  192  referred  to  in  clause  (b)  of  the  sectioii  gives  ^ow^er  to  a 
Revenue  officer  when  land  revenue  is  being  for  the  first  time  assessed  on,  or  a  fresh 
settlement  of  land  revenue  is  being  made  of,  a  temporarily  settled  area,  on  the 
application  of  either  the  landlord  or  the  tenant,  to  set  aside  leases  to  hold  land  rent- 
free  or  at  a  particular  rent  and  to  assess  rent  upon  the  land,  but  requires  him  to  fix  a 
ffur  and  equitable  rent  in  accordance  with  the  pcx>vtsions  of  this  Act.  Under  the 
present  clause  he  is  bound  to  settle  a  fair  rent,  whether  the  landlord  or  tenant 
applies  for  such  settlement  or  not,  in  case  he  has  recorded  under  clause  (i)  of  s.  102 
diat  the  occupant  is  not  entitled  to  hold  the  land  Without  payment  of  reht. 

The  Revenue  Officer  is  bound  under  thia  section  to  sefttie  flur  Ahd  equitable 
rent  for  all  dassee  of  tenants,  therefote  ef  underiraiyati  who  are,  under  s.  3  ($)  «#tM 
tenants. 
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104 A.  (i)  For  the  puq)ose  of  settling  rents 
m^ni^oV\en\s^sLnd  ^^^  preparing  a  Settlement  Rent  Roll,  the 
preparation  of  Settle-  Revenue  Officer  may  proceed  in  any  one 
^h^fp^f  ^^"""^^'*     or  more  of  the  following  ways,    or    partly    in 

one  of  these  ways  and  partly  in  another,  that 
is  to  say, — 

(a)  if  in  any  case  the  landlord  and  tenant  agree  between 
themselves  as  to  the  amount  of  the  rent  fairly  and 
equitably  payable,  the  Revenue  Officer  shall  satisfy 
himself  that  the  rent  so  agreed  upon  is  fair  and  equitable 
and  if  he  is  so  satisfied,  but  not  otherwise,  it  may  be 
settled  and  recorded  as  the  fair  and  equitable  rent ;. 

{b)  the  Revenue  Officer  may  himself  propose  what  he 
deems  to  be  the  fair  and  equitaWe  rent  and  if  the 
amount  so  propfJsed  is  accepted,  either  orally  or  in 
writing  by  the  tenant,  and  if  the  landlord,  after  notice 
to  attend,  raises  no  objection,  the  rent  so  proposed  may 
be  settled  and  recorded  as  the  fair  and  equitable 
rent  ; 

{c)  if  the  circumstances  are,  in  the  opinion  of  the  Revenue- 
Officer,  sucTi  as  to  make  it  practicable  to  prepare  a 
Table  of  Rates  showing  for  any  local  area,  estate,  tenure 
or  village  or  part  thereof,  the  rate  or  rates  of  rent  fairly 
and  equitably  payable  by  tenure-holders  and  raiyats 
and  under-raiyats  of  each  class,  he  may  frame  a  Table 
of  Rates  and  settle  and  record  rents  or  any  of  them 
on    the   basis   of    such   rates  in  the  manner  hereinafter 

described  2 

» 

{d)  the  Revenue  Officer  may  settle  all  or  any  of  the  rents 
by  maintaining  the  existing  rentals  recorded  in  the  record- 
of -rights  as  published  under  section  103 A,  sub-section 
(i),  or  by  enhancing  or  reducing  such  rentals  :  Provided 
that  in  making  any  sucK  settlement  regard  shall  be  had 
to  the  principles  laid  down  in  sections  6  to  9  (both  inclu- 
'  sive),    27    to  36   (both   inclusive),  38,  39,   43,  50   to  52 

(both  inclusive),  180  and  191. 
(2)  The  Settlement   Rent   Roll   shall   show  the   name  of 
each  landlord  and  of  each   tenant  whose  rent  has  been  settled, 
and  the  amount  of  each  such  tenant's   rent  payable  for  the  area 
shown  against  his  name. 
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The  provisions  of  this  and  of  the  following  sections  of  Part   II  of  this  chapter 
were  introduced  by  the  amending  Act  of  1898.    The  methods  prescribed  in  clauses 
(tf),  (b)  and  (d)  are  in  accord  with  the   principles  laid   down   in  the  old  Chapter  X, 
but  that  prescribed  in  dause  (c)  ts  new  : 

The  reasons  for  introducing  this  section  are  thus  given  : 

*'  The  endless  variety  of  local  conditions  in  a  vast  Province  like  Bengal, 
containing,  as  it  does,  in  one  place  or  another,  every  form  of  land-tenure  known  in 
India,  from  the  primitive  system  of  Chota  Nagpur  and  Angul,  analogous  to  that 
of  the  Central  Provinces,  on  one  side,  to  the  Bihar  system,  analogous  to  that 
of  the  North  Western  Provinces,  in  another,  to  the  highly  complex  and  intricate 
system  prevailing  in  Chittagong  and  Backergunge  in  a  third  direction,  and  to  the 
raiyatwari  system  prevailing  in  Government  estates,  analogous  to  the  Madras  and 
Bombay  systems,  in  other  directions,  is  so  great,  that  no  one  system  of  settling 
rents  will  work  well  in  all  parts  of  the  province  alike. 

"  Hence,  it  is  thought  desirable  to  make  the  method  of  settligg  rents  more 
elastic  than  it  is  at  pr^ent,  and  this  has  been  provided  for  in  the  new  section  X04A 
inserted  in  the  Bill.  That  section  enables  the  Revenue  Officer  to  settle  rents  by 
compromise,  with  the  -assent  of  the  parties,  when  satisfied  that  the  rents  agreed 
upon  are  fair  and  equitable,  or  to  propose  rents  which,  if  accepted,  may  be  settled 
as  fair,  or  to  frame  a  Table  of  Rates  where  the .  conditions  are  such  as  to  render  this 
practicable,  and  to  apply  the  rates  to  areas  resulting  from  survey,  or  to  maintain  the 
existing  rents,  or  to  enhance  or  reduce  them  on  the  grounds  specified  in  the  Tenancy 
Act. 

*'  The  system  of  framing  Tables  of  Rates  was  abandoned  when  the  Tenancy  Act 
was  being  passed,  because  it  was  thought  to  be  generally  impracticable ;  but  it 
was  admitted  at  the  time  that  there  were  some  areas  in  which  it  was  practicable  to 
frame  Tables  of  Rates.  It  is  believed  that  this  is  the  case  in  parts  of  Orissa,  to  which 
province  the  Tenancy  Act  was  not  extended  when  passed.  The  provisions  of  the 
Bill  for  framing  Tables  of  Rates  follow  to  a  large  extent  the  proposals  of  the  Rent 
Commission  and  those  of  the  Bill  of  1884.  "—(Statement  of  Objects  and  Reasons 
appended  to  the  Bill  to  amend  the  Tenancy  Act,  paras,  9,  10  and  11). 

Olanse  (a): — See  section  35  ante. 

ClailBO  (d)i — When  the  parties  have  not  agreed  between  themselves  as  to  the 
amount  of  fair  rents,  or  the  Revcnue-Offioer  does  not  accept  the  amount  agreed 
upon  as  fair  under  clause  (a),  or  the  parties  do  not  accept  the  rents  proposed 
by  the  Revenue- Officer  under  clause  (b),  or  when  the  circumstances  are  such 
that  a  Table  of  Rates  cannot,  in  the  opinion  of  the  Revenue-officer,  be  prepared 
under  clause  (c),  then  the  Revenue-officer  has  to  settle  fair  rents  under  clause 
(d)t  that  is  to  say,  he  is  to  presume  that  the  existing  rent  is  fair,  and  is  to  enhance 
or  reduce  it,  as  the  case  may  be,  having  regard  to  the  principles  laid  down  in 
this  Act  for  the  guidance  of  the.  Civil  Courts  in  enhancing  or  reducing  rent. 

49 
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Counts  of  Tabic      104B.     (i)  If  a  Table  of  Rates  is  prepared, 

o  Kates.  j^  ^j^^  specify— 

(a)  the  class  or  several  classes  of  land  for  which,  haring 
regard  to  the  nature  of  the  soil,  situation,  means  of 
irrigation,  and  other  like  considerations,  it  is  in  the 
opinion  of  the  Revenue  Officer  necessary  or  practi- 
cable to  fix  a  rate  or  different  rates  of  rent ;  and 

(6)  the  rate  or  rates  of  rent  fairly  and  equitably  payable 
by  tenants  holding  land  of  each  such  class  whose  rent 
is  liable  to  alteration. 

(2)  When  the   Revenue  Officer  has  prepared  the  Table 
Local   publication      ^'  Rates  he  shall  publish  it  in  the  local  area, 

•I  Table.  estate,   tenure   or  village  to  which  it  relates, 

in  the  vernacular  language    prevailing  in  the 
•  district, jand  in  the  prescribed  manner,  * 

(3)  Any  person   objecting  to  any  entry  in   the  Table  of 
Revenue  Officer  to      R^ites   may  present  a  petition  to  the  Revenue 

deal  with  objections.      Officer    within   a    penod  of  one  month  after 

such  publication,  and  the   Revenue  Officer  shall 

consider  any  such  objection  and  may  alter  or  amend  the  Table. 

(4)  If  Ino  objection  is  made  within  the  said  period  of  one 
T  M      k^  month,   or,   where  objections   are  made,  after 

ti  to'lS^erior  rT^I  'hey  have  been  disposed  of, the  Revenue  officer 
nue  authority.  shall  Submit  bis  proceedings   to   the   Revenue 

authority  empowered  by  rule  made  by  the  La* 
cal  Government  to  confirm  the  Tables  and  Rent  Rolls  prepared 
under  this  Part  (hereinafter  called  the  *'  confirming  authonty '') 
with  a  full  statement  of  the  grounds  of  his  proposals,  and  shall 
forward  any  petitions  of  objection  which  he  may  have  received. 

(5)  The  confirming  authority  may  confirm  a  Table  submitted 
Proceeding  of  con-    Under  sub*section    (4)    or  may  disallow  the 

firming  auUiority.  same,  or  lAay  amend  the  same  in  any 
manner  which  appears  to  it  proper,  and  may  allow  in  whole  or 
in  part  any  objection  forwarded  tnerewith  or  subsequently  made, 
or  may  return  the  case  for  further  enquiry* 

(6)  When  a  Table  of  Rates   has  been  confirmed  by  the 
Effect  of  Table.  confirming  authority,  the  order  confirming  it 

shall  be  concluaive  evidence  that  the  proceedings  for  the  pre- 
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paration  of  the  Table  have  been  duly  conducted  in  accordaiKe 
with  this  Act ;  and  it  may  be  pyesumed  that  the  rates  shown  in 
the  Table  for  tenants  of  each  class,  for  each  class  of  land,  are 
the  fair  and  equitable  rates  for  land  of  that  class  within  the  area 
to  which  the  Table  applies. 

104C-  When  a  Table  of  Rates  has  been  confirmed 
Ap^ication  of  Table    under   section    1 04B,    sub-section    (5),    the 

^  Revenue  Officer  may  settle  all  or  any  of  the 

rents  and  prepare  the  Settlement  Rent  Roll  on  the  basis  of  the 
rates  shown  in  the  Table,  by  calculating  the  rental  of  each 
tenure  or  each  holding  of  a  raiyat  or  under-raiyat  on  the  area  of 
such  tenure  or  holding  at  the  said  rates: 

Provided  that  the  Revenue  Officer  shall  not  be  bound  to 
apply  the  said  rates  in  any  particular  case  in  which  he  may 
consider  it  unfair  or  inequitaole  to  do  so. 

104D«  In  framing  a  Table  of  Rates  under  section  1048,* 
..  and  in  settling  rents  under  section  104C1  the 
to  "^ ^foi^wed^  1^  Revenue  Officer  shall  be  guided  by  such  rules 
framing  TaWe  of  as  the  Local  Government  may  make  in  this 
^^  iTiit:£"d  behalf,  and  shall  so  far  as  mayjbe.  and  subject 
therewith.  to  the  proviso  to  the  said  section  104C1  have 

regard  to  the  general  principles  of  this  Act 
regulating  the  enhancement  or  reduction  of  rents. 

IO4E.  (i)  When  a  Settlement  Rent  Roll  for  a  local  area, 
„  „  .  . ,.        estate,  tenure,  or  village  or    part  thereof  has 

tioS^nSdS^'t  been  prepared,  the  Revenue  Officer  shall 
of  Settlement  Rent  cause  a  draft  of  it  to  be  published  in  the 
^'^*  prescribed    manner    and   for  the    prescribed 

period,  and  shall  receive  and  consider  any -objections  made  to 
any  entry  therein,  or  omission  therefrom,  during  the  period  of 
publication,  and  shall  dispose  of  such  objections  according  to 
such  rules  as  the  Local  Government  ma)r  prescribe. 

(2)  The  Revenue  Officer  may,  of  his  own  motion  or  on  the 
application  of  any  party  aggrieved,  at  any  time  before  Settlement 
Rent  Roll  is  submitted  to  the  confirming  authority  under  section 
104F,  revise  any  rent  entered  therein  : 

Provided  that  no  such  entry  shall  be  revised  until  reason- 
able notice  has  been  given  to  the  parties  concerned  to  appear 
and  be  heard  in  the  matter. 
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104F-  (i)  When  all  objections  have  been  disposed 
p.  f    ^^  under  section   io4E,  the    Revenue  Officer 

SeSemeruVentRoU,  shall  Submit  the  Settlement  Rent  Roll  to 
and  incorporation  of  the  confirming  authority,  with  a  full  statement 
S^d^^^rights!^''  '""  of  the  grounds  of  his  proposals  and  a  sum- 
mary of  the  objections  (if  any)  which  he  has 
received. 

(2)  The  confirming  authority  may  sanction  the  Settlement 
Rent  Roll,  with  or  without  amendment,  or  may  return  it  for 
revision  : 

Provided  that  no  entry  shall  be  amended,  or  omission 
supplied,  until  reasonable  notice  has  been  given  to  the  parties 
concerned  to  appear  and  be  heard  in  the  matter. 

(3)  After  sanction  by  the  confirming  authority  the  Revenue 
Officer  shall  finally  frame  the  Settlement  Rent  Roll,  and  shall 
incorporate  it  with  the  iifecord-of-rights  published  in  draft  under 
section  103  A. 

IO4G.     (  0  A"  appeal,  if  presented  within  two  months  from 

the  date  of  the  order  appealed   against,   shall 

Appeal    to.    and      jj^    from  every  Order  passed    by    a  •Revenue 

revision  by,  superior  ^  .J  xi.'^n      1        Cv      j.-  c  ^i. 

Revenue  authorities.  Otficer  prior  to  the  nnai  publication  01  the 
record-of-rights  on  any  objection  made  under  section  104B, 
sub-section  (3)  or  section  X04E;  and  such  appeal  shall  lie  to 
such  superior  Revenue  authority  as  the  Local  Government 
may  by  rule  prescribe. 

(2)  The  Board  of  Revenue  may,  in  any  case  under  this 
Part,  on  application  or  of  its  own  motion  direct  the  revision 
of  any  record-of-rights  or  any  portion  of  a  record-of-rights, 
at  any  time  within  jtwo  years  from  the  date  of  the  certificate  of 
final  publication,  but  not  so  as  to  affect  any  order  passed  by 
a  Civil  Court  under  section  104H  : 

Provided  that  no  such  direction  shall  be  made  untit 
reasonable  notice  has  been  given  to  the  parties  concerned  to 
appear  and  be  heard  in  the  matter. 

104H.     (i)  Any   person  aggrieved  by  an  entry  of  a  rent 
, .   .    .      , .    .         settled  in   a   Settlement   Rent  Roll  prepared 

Limitation  of  juris-  j  ,•  a^  r:»j'i.j 

diction  of  Civil  Court  Under  sections  104A  to  104F  and  incorporated 
in  njatters  relating  to  in  a  record-of -rights  finally  published  under 
^^^'  section  I03A,  or    by   an   omission   to  settle  a 
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rent  for  entry  in  such  Settlement  Rent  Roll,  may  institute  a  suit 
in  the  Civil  Court  which  would  have  jurisdiction  to  entertain  a 
suit  for  the  possession  of  the  land  to  which  the  entry  relates  or 
in  respect  of  which  the  omission   was  made.  ^    ' 

(2)  Such  suit  must  be  instituted  within  six  months  froni 
the  date  of  the  certificate  of  final  publication  of  the  record-of- 
rights,  or  if,  an  appeal  has  been  presented  to  a  Revenue 
authority  under  section  104G,  then,  within  six  months  from 
the  date  of  the  disposal  of  such  appeal. 

(3)  Such  suit  may  be  instituted  on  any  of  the  following 
grounds,  and  on  no  others,  namely  : 

(a)  that    the    land  is    not    liable    to    the  payment   of 

rent  ; 

(b)  that   the   land,    although    tfQtered  in  the  record-of- 

rights  as  being  held   rent-free,   is  liable  to  the  pay- 
ment of  rent ; 

(c)  that  the  relation  of  landlord   and  tenant  does  not 
,  exist ; 

(d)  that  land  has  been  wrongly  recorded  as  part  of  a 
particular  estate  or  tenancy,  or  wrongly  omitted 
from  the  lands  of  an  estate  or  tenancy  ; 

(e)  that  the   tepant  belongs   to   a   class   different  from 

that  to  which  he   is  shov^n  in  the  record-of-rights  as 
belonging ; 

(/)  that  the  Revenue  Officer  has  not  postponed  the 
operation  of  the  settled  rent  under  the  provisions  ot 
section    no,  clause    (a)    or  has  wrongly  fixed  the 

date  from   which  it  is  to  take  effect  under  that  clause ; 

(g)  that  the  special  conditions  and  incidents  of  the 
tenancy  have  not  been  recorded  or  have  been 
wrongly  recorded. 

The  Secretary  of  State  for  India  in  Council  shall  not  be 
made  a  defendant  in  any  such  suit  unless  the  Government  is 
landlord  or  tenant  of  the  land  to  which  the  aforesaid  entry 
relates  or  in  respect  of  which  the  aforesaid  omission  was  made. 

(4)  If  it  appears  to  the  Court  that  the  entry  of  rent  settled 
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IS  incorrect,  it  shall,  in  case  (a)  or  case  {c)  mentioned  in  sub- 
section (3),  declare  that  no  rent  is  payable,  and  shall  in  any 
other  case  settle  a  fair  rent ;  and  in  any  case  referred  to  in  clause 
(/*)  or  clause  (j)  of  the  said  sub-section  (3),  the  Court  may 
declare  the  date  from  which  the  rent  settled  is  to  take  effect 
or  pass  such  order  relating  to  the  entry  as  it  may  think  fit. 

(5)  When  the  Court  has  declared  under  sub-section  (4) 
that  no  rent  is  payable,  the  entry  to  the  contrary  effect  in  the 
record-of-rights  shall  be  deemed  to  be  cancelled. 

(6)  In  settling  a  fair  rent  under  sub-section  (4),  the  Court 
shall  be  guided  by  the  rents  of  the  other  tenures  or  holdings  of 
the  same  class  comprised  in  the  same  Settlement  Rent  Roll,  as 
settled  under  sections  104A  to  io4F. 

(7)  Any  rent  settled  by  the  Court  under  sub-section  (4) 
shall  be  deemed  to  ha^e  been  duly  settled  in  place  of  the  rent 
entered  in  the  Settlement  Rent  Roll. 

(8)  Save  as  provided  in  this  section,  no  suit  shall  be  brought 
in  any  Civil  Court  in  respect  of  the  settlement  of  any  rent  or 
the  omission  to  settle  any  rent    under    section    104A  to   I04F. 

(9)  When  a  Civil  Court  has  passed  final  orders  or  a  decree 
under  this  section  it  shall  notify  the  same  to  the  Collector  of 
the  district. 

Snb-MOtiOA  (8):— See  notes     under  s.  106  post, 

Sub-Motion  (8): — Any  one  dissatisfied  with  an  entry  in»  or  an  omission  from, 
a  record  of  rights  prepared  under  this  Part  of  the  Chapter,  which  concerns  a  right 
of  which  he  is  in  possession,  may  sue  for  a  declaration  of  his  right  under  the  provisions 
of  the  Specific  Relief  Act  (i  of  1877),  Sec*  iii  A« 

104- J-     Subject  to    the   provisions    of    104H,  all    rents 
settled  undpr    sections    104 A    to    104F,  and 
.SeW^u^e?      entered  in  a  record-of-rights  finally    published 
sections  104A    to      under  section  1 03 A,  or  settled  under  section 
'^^^^  104G,  shall  He  deemed  to  have  been  correctly 

settled  and  to  be  fair  and   equitable  rents  within  the  meaning 
of  this  Act. 

QoTiTMUPt  nJW' — For  the  procedure  uifder  Part  ix  of  this  chapt^,  see 
rules  aa  to  34  of  Chap.  VI  of  the  Government  rules.  Appendix, 

AppMll  Udor  PtftXI: — An  appeal  lies  to  the  superior  Revenue-authorities  from 
every  order  passed  by  the  Bevenue-officer  under  section  104B  (3)  on  objections  to  anentry 
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in  a  Table  of  Rates,  and  from  orders  passed  by  a  Revenue-officer  on  an  objection  to 
an  entry  in,  or  omission  from,  the  Settlement  Rtnt  Roll.  When  the  record  is  finally 
published,  all  entries  in  it  are  presumed  to  be  correct  till  the  contrary  is  shown. 
The  parties  can  thus  obtain  a  summary  decision  from  the  Revenue-authorities  on 
any  objections  they  may  have  to  any  entry  or  omission  from  the  record-of-rights. 

StdtS  in  Civil  Courts  nndar  Part  IZ:~If  they  wish  to  cany  further  any  matter 
regarding  which  they  are  aggrieved,  they  must  sue  -in  the  Civil  Court.  If  they  feel 
aggrieved  r^;arding  a  rent  settled,  the  suit  must  be  instituted  within  six  months  of 
the  date  of  certificate  of  the  final  publication  of  the  record-of-rights,  or,  if  an  appeal 
has  been  presented  to  a  Revenue-authority  r^^arding  die  amount  of  rent  shown 
in  the  Settlement  Rent  Roll  as  settled,  or  Hoarding  an  omission  to  settle  rent 
for  entry  in  the  Settlement  Rent  Roll,  they  must  sue  within  six  months  of  the  date 
of  dispi^al  of  such  appeal.  A  suit  can  only  be  instituted  on  some  of  the  grounds 
specified  in  section  104H  (3). 

FrOOeodingS  fiHAl: — An  entry  of  rent  settled,  or  an  omission  to  settle  rent  for 
entry  in  a  Settlement  Rent  Boll,  becomes  final  if  not  appealed  against  within  the 
prescribed  period  of  six  months,  while  other  entries'^^re  only  presumed  to  be  correct, 
and  the  presumption  may  be  rebutted  by  >uit  at  any  time  after  the  final  publication 
of  the  record-of-rights.  (See  section  I II A,  post). 

Part  III. — Settlement  of  Rents  and  decision  of  disputes 
in  cases  where  a  settlement  of  land-revenue  is  not  being  or  is 
not  about  to  be  made. 

105-     (0  When,  fin  any   case  in  which  a  settlement  of 

land-revenue  is  not  being  made  or  is  not  about 

by  £v^ue  offiCS      to  be  madej,  either  the  landlord  or  the  tenant 

in  case  wherQ     a      applies   [within   two  months   from   the    date 

^^r.*?,^n!L  ^t      oi  the  certificate  of  the  final  publication  of  the 

revenue  is  not  bemg  jf«i_x  j  ^•'^am. 

oris  not  about   to      record -oi-nghts under section  103 A, sub-section 
be  made.  (2)  j^  for    a  settlement  of  rent,  the    Revenue 

Officer  shall  settle  a  fair  and  equitable  rent  in  respect  of  the 
land  held  by  the  tenant. 

Explanation.'^^  superior  landlord  may  apply  for  a  settlement  of  rent  notwith- 
standing that  his  estate  or  tenure  or  part  thereof  has  been  temporarily  leased. 

(3)  When,  in  any  case  in  which  a  settlement  of  land- 
revenue  is  not  being  made  or  is  not  about  to  be  made,  the 
Revenue  Ofiicer  has  recorded,  in  pursuance  of  clause  (1)  of 
section  ics,  that  the  occupant  of  any  land  claimed  to  be  held 
rent-free  is  not  entitled  to  hold  it  without  payment  of  rent, 
and  either  the  landlord  or  the  occupant  applies,  within  two 
months  from  the  date  of  the  certificate  of  the  final  publication 
of  the  record-of-rights  under  section   103A1  sub-section  (a) 


Digitized  by  LjOOQ IC 


39^  BENGAL   TENANCY  ACT.  |  chap.  x. 

(or  a  settlement  of  rent,  the  Revenue  Officer  shall  settle  a  fair 
and  equitable  rent  for  the  land. 

(3)  Every  application   under  sub-section  (i)  or  sub-section 
VII  of  1870.  ^2)  shall,  notwithstanding  anything  contained  in 

the  Court-fees  Act,  1870,  bear  such  stamp  as  the  Government 
of  India  may  from  time  .  to  time  prescribe  by  notification  in  the 
Gazette  of  India.] 

(4)  In  settling  rents  under  this  section,  the  Revenue 
officer  shall  presume,  until  the  contrary  is  proved,  that  the 
existing  rent  is  fair  and  equitable,  and  shall  have  regard  to  the 
rules  laid  down  in  this  Act  for  the  guidance  of  the  Civil  Court 
in  increasing  or  reducing  rents,  as  the  case  may  be. 

[(5)  The  Revenue  OflRcer  may  in  any  case  under 
this  section  propose  to  the  parties  such  rents  as  he  considers 
fair  and  e<;^uitable ;  and  the  rents  so  proposed,  if  accepted  orally 
or  in  writmg  by  the  parties,  may  be  recorded  as  the  fair  rents, 
and  shall  be  deemed  to  have  been  duly  settled  under  this 
Act 

(6)  Where  the  parties  agree  among  themselves,  by  com- 
promise or  otherwise,  as  to  the  amount  of  the  fair  rent,  the 
Revenue  Officer  shall  satisfy  himself  that  the  amount  agreed 
upon  is  fair  and  equitable,  and,  if  so  satisfied,  but  not  otherwise, 
he  shall  record  the  amount  so  agreed  upon  as  the  fair  and 
eauitable  rent.  If  not  so  satisfied,  he  shall  himself  settle  a 
fair  and  equitable  rent  as  provided  in  sub-sections  (4)  and  (5).  | 

Old  860tiOIi:"^"(i)  When  in  any  proceeding  under  this  chapter  it  does  not 
appear  that  the  tenant  is  holding  land  in  excess  of,  or  less  than,  that  for  which  he  is 
paying  rent,  and  neither  the  landlord  nor  the  tenant  applies  for  a  settlement  of  rent, 
the  officer  shall  record  the  rent  payable  by  the  tenant,  and  the  land  in  respect  of 
which  the  rent  is  payable. 

(2)  When  it  appears  that  a  tenant  is  holding  land  in  excess  of,  or  less  than,  that 

for  which  he  is  paying  rent,  or  either  the  landlord  or  the  tenant  applies  for  a  settlement 

of  rent,  or  in  any  case  under  section   loi)  sub -section  (2),  clause  (<f),  the  officer  shall 

settle  a  fair  and  equitable  rent  in  respect  of  the  land  held  by  the  tenant."  [s,  104.  (i) 

and  (2)] 

In  the  ease  of  Qauri  Patro  v.  Refly,  (I.  L.  R.,  20  Cal.,  579^,  and  of  Secretary  of 
State  V  •  Kajimudinj  I.  L.  R.,  23  Cale.,  257,  it  was  held  that  a  settlement  officer  has  no 
power  to  settle  rents  jtfo  mof«  under  sec.  104  (2),  when  it  does  not  appear  on  the 
face  of  his  proceedings  that  the  lands  held  by  the  tenants  are  in  txcess  of  that  for 
which  they  wer«  paying  rent,  and  when  in  such  circumstances  he  had.  9ettled  rents, 
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his  proceedings  were  held  to  be  of  an  executive  and  not  of  a  judicial  character. 
But  in  a  later  stage  of  the  same  case  (I.  L.  R.,  26  Cal.,  617)  it  was  said  that,  given 
the  circumstance  of  an  increase  or  a  decrease  in  the  area  of  the  land  for  which  a  tenant 
is  pajang  rent,  it  is  competent  to  the  Revenue  Officer  under  sec.  104  (2)  to  settle 
a  fair  and  equitable  rent  in  respect  of  the  whole  of  the  land  of  the  tenant,  including 
the  excess  area,  and  the  Revenue  Officer  can  in  such  a  case  enhance  the  rent 
under  the  provisions  of  the  Act,  e.^.,  on  the  ground  of  the  rise  in  prices  of  the  food 
crops,  and  so  forth. 

The  present    section  modifies  these    views  as  explained  in  the    Objects  and 

Reasons  for  the  Bill  (para  25  )  : 

"The  Revenue  Officer  will  not  be  bound,  as  at  present,  of  his  own  motion,  to 
settle  a  fair  rent,  when  it  appears  that  the  tenant  is  holding  land  in  excess  of 
or  less  than  that  for  which  he  is  paying  rent.  It  has  been  ruled  by  the  High  Court 
that  it  must  so  appear  on  legal  evidence,  and  therefore  the  provision  of  the  present 
law  requiring  the  Revenue  Officer  to  settle  rent  in  private  estates  of  his  own 
motion,  when  it  appears  to  him  that  the  tenant  is  holding  more  or  less  land  than 
he  is  paying  rent  for,  is  inoperative,  unless  application  is  made  and  evidence 
produced." 

Sub-SSOtion  (2): — While  the  entry  made  by  a  Revenue  Officer  in  the  record 
of  rights  with  regard  to  land  claimed  to  be  rent-free  under  sec.  102  (0  is  only  a 
summary  one,  the  entry  of  the  rent  settled  made  under  this  section  is  final, 
subject  to  the  provisions  of  sees.  108  and  109 A,  and  sec.  107.  See  note  to  sec.  102. 
In  Upadhya  Thakur  r.  Persidh  Singh,  (I.  L.  R.,  23  Cal ,  723)  it  has  been  ruled 
that  proceedings  under  sec.  104  (2)  of  the  old  Chap.  X  for  the  settlement  of  rents 
are  not  suits.  The  same  view  will  obtain  under  the  altered  provisions.  They  are 
instituted  by  an  application,  and  the  provisions  of  the  Court  Fees  Act,  1870, 
applicable  to  suits,  do  not  apply  to  them.  Not  being  suits,  the  provisions  of  sec.  373, 
Civ.  Pro.  Code  are  not  applicable  to  them. — Janardan  Misra  r.  Barclay,  5  C.  W.  N., 
cxl. 

Sub-sections  (5)  and  (6). — These  sub-sections  correspond  to  sub-sections  {b)  and 
(a)  of  section  104A.  As  to  settling  fair  rents  by  compromise,  the  High  Court 
remarked  in  one  case  as  follows  :— 

*'  It  is  the  duty  of  a  Revenue-officer  to  inquire  fi;om  each  of  these  tenants  in 
turn,  first  ,  whether  he  had  agreed  to  the  petition  (i.e.,  the  compromise;  purporting 
to  come  from  him.  If  he  denied  this,  a*  the  plaintiff  offered  no  other  evidence, 
there  would  bean  end  of  his  case  as  against  that  tenant  ;  but,  if  the  tenant  admitted 
having  made  the  particular  petition,  the  Settlement-officer  should  then  ascertain 
what  be  understood  that  he  consented  to.  Some  of  the  petitions  at  least  are  vague 
in  regard  to  the  foundation  upon  which,  by  comparison  with  the  new  measurement 
by  the  Collector,  the  excess  area  is  to  be  determined.  This  should  form  the  subject 
of  a  Careful  inquiry,  and  each  of  the  tenants  should  be  asked  what  he  understood  and 
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admitted  to  be  the  representation  of  the  area  of  his  previous  holding.  Upon  these 
data  the  Settlement-officer  will  be  in  a  position  to  determine  on  the  said  measurement 
whether  such  a  tenant  is  liable  to  additional  rent  on  excess  lands  within  the  terms  of 
the  petition."  *. 

The  above  remarks  were  made  before  the  amendment  of  the  Tenancy  Act  by 
Bengal  Act  III  of  1898.  In  the  amended  Act  the  law  has  been  strengthened,  and 
it  has  been  made  quite  clear,  that,  in  the  case  of  compromises  purporting  to  be 
agreements  to  alter,  the  existing  rent  on  any  of  the  other  grounds  mentioned  in 
the  Act,  as  well  as  on  the  g^nnind  of  excess  area,  the  Revenue-officer  nnist  satisfy 
himself  as  to  the  fairness  and  equity  of  the  rent  settled  by  him.  In  all  cases  in 
which  compromises  are  put  fofward,  the  Revenue-officer  shall  after  such  inquiry 
as  may  be  necessary  to  test  the  fairness  of  the  rents  agreed  upon,  record  an  order 
stating  definitely  whether  he  is  or  is  not  satisfied  tliat  the  rents  proposed  are  fair 
and  equitable,  and  giving  his  reasons.  If  he  is  so  satisfied,  he  should  settle  the  rents 
agreed  upon  by  the  parties ;  if  he  is  not,  he  should  settle  a  fair  rent  under  sub- 
sections (4)  and  (5}vMohurana^  Sheorttun  v.  Shib  Govinda,  unreported  appeal 
2209  dated  the  loth  Sept.,    18^5. 

ZttlloS : — For  rules  for  the  settlement  of  fair  rents  on  the  application  of  the 
parties  under  this  section,  see  Appendix,  rules  36  to  41  of  the  revised  Chap.  VI 
of  the  Government  rules  under  the  Tenancy  Act.  Rule  39  allows  any  number  of 
tenants  occupying  land  under  the  same  landlord  in  the  same  village  to  make  a 
joint  application  for  the  settlement  of  rents,  or  to  be  joined  as  defendants  in  the 
same  proceeding  on  a  similar  application  by  the  landlord.  This  is  founded  on  rule 
25  of  the  old  rules  under  the  former  chapter,  which  was  alluded  to  in  Upadhya 
Thakur  v,  Persidh  Singh  (I.  L.  R.,  23'Cal.,  729)  as  not  being  ultra  vires, 

I06.  If,  in  any  case  under  this  Part,  a  dispute  arises 
at   any  time  within   two  months  from  date  of 

bJ^Sue  Officer?"  ^^e  certificate  of  the  final  publication  of  the 
record-of-rights  under  section  io3A,SHb-section 

(2),    regarding  any   entry  which  the  Revenue  Ofiicer  has  made 

in,    or  any  omission    made  from,    the  record, 

'whether  such  dispute  be  between  landlord  and  tenant,  or 
between  landlords  of*  the  same  or  of  neighbouring  estates,  or 
between  tenant  and  tenant,  or  as  to  whether  the  relationship 
of  landlord  and  tenant  exists,  or  as  to  whether  land  held  rent- 
free  is  properly  so  held,    or  as  to  any  other  matter, 

a  suit  may  be  instituted  before  the  Revenue  Officer,  by 
presenting  a  plaint  on  stamped  paper,  for  the  decision  of  the 
dispute,  and  the  Revenue  Officer  shall  then  hear  and  decide  the 
dispute : 
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Provided  that  the  Revenue  Officer  may,  subject  to  such 
rules  as  the  Local  Government  may  prescribe  in  this  behalf, 
transfer  any  particular  case  or  class  of  cases  to  a  competent 
Civil    Court   for  trial. 

Old  BOOtion  ; — This  section  was  substituted  by  Bengal  Act,  i  of  1903  for  the 
section  106  which  was  enacted  by  Bengal  Act  III  of  1898,  s.  7.  Section  106  of  the 
old  Chap  X  ran   as  follows  : — 

"  If  at  any  time  beforeWie  final  publication  of  the  record  under  the  last  foregoing 
section  a  dispute  arises  as  to  the  correctness  of  any  entry  (not  being  an  entry  of  a 
rent  settled  under  this  chapter),  or  as  to  the  propriety  of  any  omission  which  the 
Revenue-officer  proposes  to  make  or  has  made  therein  or  there  from,  the  Revenue- 
officer  shall   hear  and  decide  the  dispute.*' 

Distinction  between  "directions"  and  "dispntes."— The  distinction  between 

"objections"  under,  sec.  105  and  "disputes'*  under  sec.  106  of  the  former  Act 
was  pointed  out  in  the  cases  of  Gopi  Nath  Masant  v,  Adoito  Naik,  I.  L.  R.,  21  Cal., 
776;  Aannd  Lai  Paria  v,  Shib  Chandra  Mukhusji,  I.  L.  B.,  22  Cal.,  477;  and 
Secretary  of  States.  Kajimudin,  I.  L.  R., '23  Cal.,  257;  and  it  was  ruled  that  an 
"objection"  could  be  made  during  the  pendency  of  the  publication  of  the  draft 
record  of  rights,  but  a  "dispute"  could  be  raised  only,  after  the  preparation  of 
the  draft  record  and  before  its  final  publication.  A  contrary  view  was  held  in  Durga 
Charan  Loskar  V.  Hari  Charan  Das,  I.  L.  B.,  21  Cal.  521,  which  necessitated  a 
reference  to  the  Full  Bench  in  Dengu  Kazi  v.  Nobin  Kissori  Chaudhurani,  (I.  L.  R., 
24  Cal.,  462  ;  I  C.  W.  N.,  294),  and  it  was  decided  that  a  "dispute"  can  arise  at  any 
time,  t.e.,  both  before  and  after  the  publication  of  the  draft  record,  and  even  before  an 
entry  in  the  record  is  made,  and  that  the  decision  of  a  dispute  so  arising ,  is  a  decision 
under  sec.  106  of  the  former  Chapter  X  of  the  Act,  and  therefore,  subject  to  appeal^ 
and  second  appeal.  "Objections"  are  now  clearly  distinguished  from  "disputes. '^' 
"Objections"  may  by  made  under  section  103 A  after  publication  of  the  draft  record 
and  before  the  final  publication  of  the  record.  They  are  heard  and  considerd  and 
summarily  disposed  of.  "Disputes"  can  only  be  raised  o/if^r  final  publication  of  th© 
record,  and  are  heard  and  decided  as  civil  suits.  The  former  are  of  two  kinds,  »i>., 
(i)  objections  to  entries  in,  or  omissions  from,  the  record  of  rights,  which  maybe 
preferred  and  are  to  be  disposed  of  before  the  final  publication  of  the  record  (sec. 
1 03 A)  :  and  (2)  objections  to  the  settlement  rent-roU  (104E).  Such  objections  can 
only  be  preferred  during  the  period  of  publication. 

Objeot  of  the  I^Siendnient : — it  has  been  held  that  when  a  dispute  arose  as  to 
whether  certain  lands  formed  part  of  an  estate  or  local  area  notified  for  survey 
and  rccord^of»rights,  the  Revenue-officer  had  no  jurisdiction  to  hear  and  decide  the 
dispute,  but  should  omit  the  land  in  dispute  from  the  record  altogether — Norendro 
Nath  Roy  Chowdhry  v*  Srinath  Sandel  [1891],  I.  L.  R.,  19  Cal.,  641  ;  Bidhumuki 
Debi  V.  Bhugwan  Chunder  Rai  [1891],  I.L.  R.,  19  Ca!.,  643  ;  also  that,  when  two 
tenants  disputed  as  to  which  of  them   should  be  recorded  as  tenant  pf  particular 
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lands,  the  Revenue-officer  had  no  jurisdiction  to  decide  the  dispute. — Pundit  Sardar 
V,  Meajan  Mirdha,  I.  L.  R.,  21  Cal.,  378.  It  has  also  been  held  that  when  a 
dispute  arose  as  to  whether  land  claimed  rent-free  was  properly  held  rent-free 
or  not,  it  was  doubted  whether  the  Revenue-officer  had  any  jurisdiction  to  decide 
the  dispute. — Secretary  of  State  f^r  India  «,  Nitye  Sing  [1893],  I.  L.  R.,  21  Cal.,  38; 
Karim  Khan  v.  Brojo  Nath  Das  [1894],  I.  L.  R.,  22Cal.,  244.  So  also  when  there 
is  a  dispute  as  to  a  right  of  way  between  two  neighbouring  tenants.— Haro  Mohan 
V,  Ramrtath,  I.  L.  R.,  27  Cal.,  364  ;  4  C.  W.  N.,  127.  The  present  section  is  in- 
tended to  make  it  quite  clear  that  the  Revenue  officer  has  jurisdiction  in  these 
matters.  In  Gokhul  Shaha  v.  Jadunandan,  I.  L,R.,  17  Cal.,  721,  the  defendant  having 
adnritted  their  tenancy,  it  was  held  that  the  Kevenue  officer  had  jurisdiction  to 
decide  whether  the  land  held  by  them  was  rent  paying  or  rent  free.  This  was  followed 
in  Jaipul  v.   Palakdhari,   2jC.  W.  N.,   491. 

PrOCeodingS  tmdor  this  SOOtiOUt — Proceedings  for  decision  of  disputes  under 
this  section  are  suits.  This  confirms  the  decision  in  Petu  Ghorai  V.  Ram  Khelwan,. 
I.  L.  R.  18  Cal.,  667  and  over-rules  Upadhya  Thakur  v.  Persidh  Singh,  I.  L.  R.  23 
Cal.,  729.  •^^ 

Bes  judicata  in  Settlement  cases.— ^*^  ^^  ^^^"  ^^^  *^^*'  ^^^"  *  Revenue- 
officer  disposes  of  an  objection  summarily  under  section  T03A  of  the  amended  Chapter 
(section  105  of  the  old  Chapter)  without  adopting  the  procedure  laid  down  in  the  Code 
of  Civil  Procedure  for  the  trial  of  suits,  his  order  has  not  the  effect  of  res  judicata, 
and  is  not  open  to  appeal  to  the  Special  Judge  or  to  second  appeal  to  the  High 
Court. — Kurban  Ali  v.  Jafur  Ali,  I.  L.  R.,  28  Cal.,  471.  A  decision  by  a  Revenue- 
officer  (under  the  old  section  107)  a?  to  which  of  two  persons  claiming  to  be  the  tenant 
ought  to  be  recorded  as  such,  did  wot  operate  as  res  judicata  in  a  subsequent  civil  suit 
between  the  same  parties  concerning  the  title  to  the  land. — Pundit  Sardar  v.  Miajan 
I.  L.  R  ,  21  Cal.,  39S.But  an  order  disposing  of  a  "dispute"  heard  and  decided  under 
section  106  under  the  procedure  laid  down  in  the  Code  of  Civil  Procedure  for  the  trial 
of  suits  has  the  effect  of  a  decree  in  a  suit  between  the  parties,  is  res  judicata,  and 
subject  to  appeal  to  the  Special  Judge  and  to  second  appeal  is  final. — (Gokhul  Sahu  ?». 
JaduNandan  Rai,  I.  L.  R.,  17  Cal.,  721 ;  Jaipal  Dhobi  v,  Palakdhari  Das,  2  C.  W.  N., 
491).  And  this  rule  applies  where  the  status  of  a  tenant  or  his  fair  and  equitable 
rent  has  been  determined. — Durga  Charan  Laha  r.  Hatem  Mandal,  5  C.  W.  N., 
civ  ;  Ram  Autar  Sigh  v.  Sanoman,  I.  L.  R.,  27  Cal.,  167.  An  order  made  by  a 
Revenue  Officer,  determining  the  rent  payable  for  a  holding  has  the  force  of  a  decree, 
and  when  not  set  aside  by  appeal  or  otherwise,  cannot  be  questioned  in  a  Civil  Court. 
— Ram  Autar  Singh  ^.  Sanoman  Singh,  I.  L.  R.,  27  Cal.,  167.  But  an  order  of  a 
settlement  officer  disposing  of  an  objection  under  sec.  105  of  the  former  Chapter  X 
has  not  the  effect  of  resj'udicata,  estopping  the  trial  of  the  same  matters  in  the 
Civil  Court. — Secretary  of  State  v.  Kajimudin,  I.  L.  R.,  23  Cal.,  257.  Where  the 
plaintiff  had  initiated  proceedings  under  sec.  106  against  the  landlord  and  certain 
persons  who  claimed  to  be  tenants  of  the  land  to  have  their  (i.e.,  the  plaintiffs*  names) 
recorded  as  tenants  in   the  settlement   proceedings,    it  was   held  by  the  Settlement 
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Officer  that  they  were  the  tenants.  The  persons  claiming  to  be  rival  tenants,  appealed 
to  the  Special  Judge,  but  the  landlord  did  not  appeal.  The  Special  Judge  reversed 
the  Settlement  Officer's  decision ;  the  plaintiffs  then  sued  in  the  Civil  Court  for  a 
declaratory  decree  of  their  rights  as  tenant^.  It  was  ruled  that  the  Special  Judge's 
decision  did  not  operate  as  res  judicata^  as  it  merely  decided  the  question  as  between 
tenant  and  tenant. — (Jaggannath  Ramanu]  Das  v*  Chandra  Kumar  Basu,  5  C.  W.  N., 
421). — Tt  has  been  held  that  an  order  of  a  Special  Judge  as  to  the  length  of  the  standard 
of  measurement  to  be  used  in  measuring  lands  is  not  a  decision  under  section  106, 
and  that  no  second  appeal  lies  from  it^to  the  High  Court. — Narohari  v,  Hari  Churun 
I.  L.  R.,  26  Cal.,  556. 

107.     In  all    proceedings    for  the   settlement    of    rents 
'  under   this  Part,  and  in  all  proceedings  under 

ado^ed"by  Revenue  Section  106,  the  Revenue  Officer  shall, 
Officer.  subject  to  rules   made   by  the  Local  Govern- 

ment   under    this    Act,   adopt  the  procedure 

XIV  of  1882.  ^^^  ^^^  *"^^  ^^  ^^^*^  r?^cl  his  decision  in  every 

such    proceeding   shall   have   the  force  [and 

effect    of    a    decree    of    a   Civil   Court   in   a  suit  between  the 

parties,  and,  subject  to  the  provisions  of  sections    108  and  109A, 

shall  be  final. 

(2)  A  note  of  all  rents  settled  and  of  all  decisions  of 
disputes  by  the  Revenue  Officer  ujjder  section  105  or 
section  106  shall  be  made  by  him  in  tjj^e  record-of-rights  finally 
published  under  section  103 A,  sub-section  (2),  and  such  note 
shall  be  considered  as  part  of  the  record.] 

OoxnmiSSiOll : — "Under section  392 of  Act  XlVof  1882,  the  Civil  Procedure  Code, 
and  section  I07  of  the  Bengal  Tenany  Act,  VIII  of  1885,  the  Lieutenant  Governor 
is  pleased  to  make  the  following  rule  as  to  the  persons  to  whom  commissions  shall 
be  issued  by  Revenue  OflBcers  empowered  under  ChapterX  of  the  Bengal  Tenancy 
Act:— 

"Whenever  under  the  provisions  of  section  107  of  the  Bengal  Tenancy  Act, 
VIII  of  1885,  and  Chapter  XXV  of  the  Civil  Procedure  Code,  Act  XIV  of  1882, 
Revenue  Officer  directs  that  a  local  enquiry  be  held  in  the  course  of  proceedings 
for  the  settlement  of  rents,  the  commission  shall  be  issued  to  such  person  not 
below  the  rank  of  a  Sub- Deputy  Collector  or  Revenue  Officer  invested  with 
powers  under  Chapter  X  of  Bengal  Tenancy  Act  as  the  officer  directing  the 
enquiry  shall  appoint  for  this  purpose." — (Government  notification  No.  5073  L,  R,, 
dated  Nov.  28th  1895,  published  in  the  Calcutia  Gaeette  of  December  4th,  1895,  Part 
I.  p.  II46), 

Force  of  a  decide: — "  S.  107  does  indeed  provide  that  a  decision  in  a  proceeding 
under  s.  106  **  shall  have  the  force  of  a  decree,  **   but  it  does  not  necessarily  follow 


Digitized  by 


Google 


398  BENGAL   TENANCY  ACT.  [chap.  x. 

that  it  shall  in  all  cases  operate  as  res-judicaia^  for  an  ordinary  decree  of  a  Civil 
Court  has  not  that  effect  except  on  certain  conditions,  which  are  set  forth  in  s.  13 
C.  P.  C.-^'^Per  Prinsep,  Hill  and  Stevens,  JJ.).  Dharani  Kant  v,  Gohar  AH,  7. 
C.  W.  N.  33  at  p.54.  A  decision  in  a  proceeding  under  the  second  clause  of  sec.  104 
ofthcformcrchapterof  the  Bengal  Tenancy  Act,  m  consequence  of  an  application 
made  by  a  landlord  for  the  settlement  of  rent  was  held  to  have  the  effect  of  a 
decree  and  the  matters  decided  by  such  a  decision  could  only  be  re-opened  on  an  appea' 
to  the  Special  Judge.-— Durga  Chum  Law  v.  Basir  Mundal  6  C.  W.  N.,  238. 
Where  in  a  settlement  proceeding  the  rent  of  a  tenant  was  settled  in  the  tenant's 
absence  yho  did  not  appear,  and  the  landlord  whose  estate  was  under  the  Court 
of  Wards  obtained  a  certificate  for  the  realisation  of  the  arrears,  held  that  in  a  suit 
brought  by  the  tenant  for  the  cancellation  of  the  certificate  and  determination  of 
the  plaintiffs  juma  the  decision  of  the  settlement  officer  although  admissible  in 
evidence  as  to  the  tenaitt's  rent,  did  not  make  the  question  of  the  rent 
res  judicata: — ^Asutosh  v.  Abdool,  L  L.  R.,  28  Cal.  676.  See  notes  under  s.  106 
ante. 

Appoal^  "—Under  s.  107  tKe  decisions  of  the  Settlement-officer  in  all  proceedings 
under  the  chapter  are  to  have  force  of  a  dceree,  and  under  s.  108,  cl.  2,  an  appeal 
lies  to  the  Special  Jadge  from  all  decisions  of  the  Settlement  officer.  But  it  is  only  in 
cases  under  s.  106  decided  by  tlje  Special  Judge  that  a  second  appeal  lies  to  this 
Court,"  (High  Court)  "and  such  cases  can  only  relate  to  disputes  r^^arding  the 
correctness.of  entries  other  than  entries  of  rent  settled.'*— (Per  Trevelyan  and  Rampini 
JJ.).    Gopi  Nath  v.  Adoita  Naik,  L  L  R.,  21  Cal.,  776  at  p.  781. 

BohanceSlOIlt  of  rent  • — Whtre  an  objection  to  certain  entries  with  r^fard  to 
enhancement  of  rent  under  s.  105  (2)  was  disallowed,  it  was  held  under  the  old  chapter 
that  the  proceedings  of  the  Setdement-officer  were  of  an  executive,  rather  than  of 
a  judicial  charact^  and  did  not  operate  either  as  res  judicata  or  as  a  final  decree  under 
s.  107  estopping  the  plaintiffs  from  having  the  same  matters  tried  by  the  r^^ular 
Civil  Court :— The  SecreUry  of  State  v.  Kajimuddy,  23W.  R.,  257.  When  a  number 
of  tenants  occupied  land  under  the  same  landlord  and  were  joined  as  defendants  in 
the  same  proceeding  for  the  settlement  of  rent  under  s.  104,  cl.  2  of  the  former 
chapter  and  an  appeal  was  preferrd  to  the  Special  Judge 
sLppeai.  under  s.   108,  cl.  2   from   the   Revenue-officer's  decision,  held 

that  as  many  court-fees  of  Rs.  10  each  as  there  were  tenant  defendants  were  payable  — 
Upandhaya  Thakur?7.  Persidhi  Singh  (F.  B.0,  I.  L.  R.,  23  Cal.,  723.  Thedecisjp  in  the 
case  of  Shewbarat  t».  Nirpat,  16  Cal.,  596,  was  dissented  from  and  the  decision 
in  the  case  of  Petu  Ghorai  v.  Ram  Khelwan,  18  Cal.,  667,  was  overruled  by  the 
Full  Bench  case  of     Upadhay  Thakur,  23  Cal..   723. 

GkyronU&O&t  BxildS : — The  rules  relating  to  procedure,  made  by  the 
Local  Government  under  this  section,  are  Rules  36  to  42,  in  Chapter  VL — 
Appendix. 
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108.  ,Any  Revenue-officer  especially  empowered  by  the 
Revision  by  Revenue  ^ocal  Government  in  this  behalf  may,  on 
officer.  application  or  of  his  own  motion,  within  twelve 

months  from  the  making  of  any  order  or 
decision  under  section  io5,section  106  or  section  107,  revise  the 
same,  whether  it  was  made  by  himself  or  by  any  other  Revenue 
officer,  but  not  so  as  to  affect  any  order  passed  or  decree  made 
under  section  109 A  : 

Provided  that  no  such  order  or  decision  shall  be  so  revised 
if  an  appeal  from  it  is  pending  under  section  109A  or  until 
reasonable  notice  has  been  given  to  the  parties  concerned  to 
appear  and  to  be  heard  in  the  matter. 

109.  Subject  to  the  provisions  of  section    109A,   a  Civil 
'  Court   shall  not  entertain   any  appKcation  or 

Bar  to  lunsdiction  of  •.  •  ..  i»t»  t 

Civil  Courts.  suit  concerning  any   matter  which   is  or  has 

already  been  the  subject  of  an  application 
made  or  suit  instituted  under  section  105,  section  107,  or  section 
108. 

IO9A.  v(i)  The  Local   Government   sRall   appoint    one 
Appeals  from  decision      or  more  pcrsons   to  be  a   Special  Judge,  or 
of  Revenue-officers.        Special   Judges   for  the  purpose   of  heanng 
appeals    from    the    decisions    of    Revenue- 
officers  under  sections  105  to  108  (both  inclusive}. 

(2)  An  appeal  shall  lie  to  the  Special  Judge  from  the 
decisions  of  a  Revenue-officer  under  sections  105  to  108  (both 
inclusive)  ;and  the  provisions  of  the  Code  of  Civil  Procedure 
relating  to  appeals  shall,  as  nearly  as  may  be,  apply  to  all  such 
appeals. 

(3)  Subject  to  the  provisions  of  Chapter  XLII  of  the 
Code  of  Civil  Procedure,  an  appeal  shall  lie  to  the  High  Court 
from  the  decision  of  a  Special  Judge  in  any  case  under  this 
section  (not  being  a  decision  settling  a  rent^  as  if  he  were  a 
Court  subordinate  to  the  High  Court  within  the  meaning  of 
the  first    section  of  that  Chapter  : 

Provided  that  if  in  a  second  appeal  the  High  Court  alters 
the  decision  of  the  Special  Judge  in  respect  of  any  of  the 
particulars  with  reference  to  which  the  rent  of  any  tenure 
or  holding  has  been  settled,  the  Court  may  settle  a  new  rent 
for  the  tenure  or  holding,  but  in   so   doing  shall   be  guided  by 
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the  rents  of  the  other  tenures  or  holding  of  the  same  class 
comprised  in  the  same  record  as  ascertained  under  section  102 
or  settled  under  section  105  or  section  108. 

This  section  reproduces  section  108  of  the  old  Chapter  X,  with  some  modifica- 
tions. 

Snb-Sectoin  (3):  Second  appeals*— Under  the  former  chapter  X  no  second  appeal 
lay  against  nor  could  the  High  Court  interfere  under  sec.  622  of  the  Civil  Procedure 
Code  with,  the  order  of  a  Special  Judge  in  regard  to  the  settlement  of  rents. — Shewbarat 
Koer  r.  Nirpat  Rai,  I,  L.  R.,  16  Cal.,  596;  Kirat  Narainv.  Palakdhari  Pandey, 
I.  L.  R.,  17  Cal.,  326  ;  Achha  Mian  r.  Durga  Charan  Laha,  I.  L.  R.,  25  Cal.,  146; 
2  C.  W.  N.,  137.  No  second  appeal  relating  to  such  a  matter  will  lie  under  the  present 
section.  It  was  also  held  under  the  former  Chap.  X,  that  no  second  appeal  lay  from 
an  order  of  a  Special  Judge  dismissing  an  appeal  on  the  ground  that  there  was  no 
appeal  to  him  in  a  case  of  a  boundary  dispute  which  had  been  tried  and  decided 
by  a  settlement  officer  acting  as  a  Survey  officer  under  Part  V  of  the  Bengal  Survey 
Act,  V,  B.  C,  of  1875.— Irshad  /Hi  Chaudhri  v,  Kanta  Prasad  Hazari,  I.  L.  R.,  21 
Cal.,  935.  But  a  second  appeal  lies  from  the  decision  of  a  Special  Judge  on  ques- 
tions with  regard  to  the  prevailing  standard  of  measurement,  area  of  lands  in  the 
possession  of  tenants  and  the  liabilty  of  tenants  to  pay  rent  on  account  of  any  excess 
land. — Mathura  MohJh  Lahiri  v,  Uma  Sundari  Debi,  I.  L.  R.,  25  Cal.,  34. 
The  rule  laid  down  in  this  case  cannot  apply  when  there  has  been  no  measure- 
ment,* when  the  Settlement  officer  has  done  nothing  but  settled  the  length  of  the 
measure  to  be  used  in  measuring  the  lands  of  the  village,  and  when  the  order 
of  the  Special  Judge  is  only  to  thtf  effect  that  no  appeal  lay  to  him  from  this  order 
of  the  Settlement  Officer.— Narahari  Jana  ».  Hari  Charan  Paramanik,  I.  L.  R.,  26 
Cal.,  556.  In  DenguKazi  v,  Nobin  Kissori  Chaudhrani  (I.  L.  R.,  24  Cal.,  462 ;  i  C.  W. 
N.,  294)  it  has  been  laid  down  that,  whenever  under  the  former  chap.  X  **  a  dispute 
arises  whether  before  or  after  the  publication  of  the  draft  record,  as  to  the  correctness 
of  an  entry  which  the  Revenue  officer  proposes  to  make  or  has  made  in  the  record 
that  he  is  preparing,  his  decision  of  such  a  dispute  is  a  decision  in  a  proceeding  under 
sec.  106,  and  a  second  appeal  from  the  decision  of  the  Special  Judge  in  appeal  from 
such  a  decision  lies  to  the  High  Court  under  sec.  108  (3). 

Ccnirt-fee: — Proceedings, in  a  case  of  settlement  of  rents  did  not  constitute  a 
suit,  and  that  the  Court-fee  duty  was  only  8  ans.  under  art.  i,  clause  (ft),  para.  2, 
Sched.  II  of  the  Court-Fees  Act  (VII  of  18^0).— Upadhya  Thakur  v.  Persidh  Singh, 
I.  L.  R.,  23  Cal.,  723,  overruling  the  decision  of  Petu  Gherai  v  Ram  Khelwan  La), 
I.  L.  R.,  18  Cal.,  667. 

ffigh  Court's  powers  of  revision :— In  Upadhya  Thakur  V.  Persidh  Sigh, 
I.  L.  R.,  23  Cal.,  723,  it  was  held  that  the  Court  of  a  Special  judge  is  a  Court  subordinate 
to  the  High  Court  and  that,  therefore,  the  High  Court  has  power  to  interfere  under 
sec.  15  of  the  Court's  Charter  with  his  orders  in  cases  in  which  no  second  appeal  lies. 
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Part  IV. — Supplemental  Provisions. 

110.     When  a    rent  is  settled  by  a  Revenue  Officer  under 
this   Chapter,    it   shall   take  effect   from    the 
s^tS    rait    uik^     beginning  of  the  agricultural   year  next  after 
effect.  the   date   of  the  decision  fixing  the  rent  or  (if 

a  settlement  of  land-revenue  is  being  or  is 
about  to  be  made)  the  date  of  final  publication  of  the  Settle- 
ment Rent  Roll  : 

Provided  as  follows  : — 

{a)  if  the  land  is  comprised  in  an  area,  estate  or  tenure 
in  respect  of  which  a'  settlement  of  land-revenue  is 
being  or  is  about  to  be  made,  the  rent  settled  shall, 
subject  to  the  provisions  of  sections  191  and  192, 
take  effect  from  the  expiration  of  the  period  of  the 
current  settlement,  or  from  such  other  date  after 
the  expiration  of  that  period  as  may  be  fixed  by  the 
Revenue  Officer : 

{V)  if  the  land  is  not  comprised  in  an  area,  estate  or 
tenure  as  aforesaid,  and  if  the  existing  rent  Has 
bee'h  fixed  by  a  contract  binding  between  the  parties 
for  an  unexpired  term  of  years,  the  rent  settled 
shall  take  effect  from  the  expiration  of  that  term, 
or  from  such  other  date  after  the  expiration  of 
that  term  as  may  be  fixed  by  the  Revenue  Officer. 

This  section  reproduces  the  old  section    no  with  additions  and  modifications. 
The  additions  were  explained  in  para.  26  of  the  Statement  of  the  Objects  and 
Reasons  thus  :— 

The  justice  and  expediency  of  those  provisoes  [  i,  «.,  provisoes  (a)  and  (^)  ] 
will  be  manifest.  When  a  general  settlement  of  rents  is  being  made  in  a  private 
estate,  if  the  existing  rent  of  particular  tenants  was  settled  by  contract  legally 
binding  on  the  parties,  the  term  of  which  has  to  run  for  a  few  years,  there  is 
no  reason  why  a  fair  rent  should  not  be  settled  for  such  tenants,  while  the  Revenue 
officer  is  on  the  spot,  on  the  application  of  the  parties,  to  take  effect  from  the 
expiration  of  the  term,  or  from  a  later  date  fixed  by  the  Revenue-officer. 

The  same  remark  applies  to  settlement  of  rents  for  purposes  of  settlement 
of  revenue.  The  existing  rents  having  been  ordinarily  fixed  for  the  period  of 
settlement  of  revenue,  there  is  no  reason  why  they  should  be  altered  during  the 
currency  of  that  period. 

51 
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CHAP. 


111.     When  an   order  has  been   made   under   section   loi, 

directing  the  preparation  of  a  record-of-rights, 

in  cfvH  (?ourt  durmg  '  then,  Subject  to  the  provisions  of  section  104H, 

preparation  of  record-      a  Civil    Coiirt    shall  not, — 
of- rights. 

(a)  where  a  settlement  of  land-revenue  is  being  or  is 
about  to  be  made — ^until  after  the  final  publi- 
cation    of  the  record-of-rights,  and 

(b)  where  a  settlement  of  land-revenue  is  not  being  jnade 
or  is  not  about  to  be  made — until  three  months  after 
the  final   publication  of  the  record-of-rights, 

entertain  any  suit  or  application  for  the  alteration  of  the  rent  or 
the  determination  of  the  status  of  any  tenant  in  the  area  to 
which  the  record-of-rights  applies. 

What  is  barred  by  section  1 11  is  the  entertainment  by  a  Civil  Court  of  any 
suit  or  application  for  the  determination  of  the  status  of  a  tenant  (or  alteration  of  the 
rent),  in  the  area  to  which  the  record  of  rights  applies,  until  three  months  after  the 
final  publication  of  the  record  of  rights. — Troilokya  Nath  Bose  v.  M.  N.  Meherd,  I.  L 
R.,  28  Cal.,  34.  The  jurisdiction  of  the  Civil  Court  is  not  ousted  in  cases  of  other 
classes  than  those  referred  to  in  this  section  ;  so  that  when  a  tenant  has  agreed  to  pay 
addTtional  rent  at  a  stipulated  rate  for  excess  land  found  on  measurement  to  be  in  his 
possession,  a  suit  for  arrears  at  this  rate  is  not  barred  under  tfie  provisions  of  this 
section  ;  for  such  a  suit  is  not  a  suit  for  alteration  of  the  rent  but  one  for  arrears  of 
rent,  and  it  does  not  become  a  suit  for  alteration  of  rent  merely  because  subsequently 
to  the  accrual  of  the  arrears  there  have  been  settlement  proceedings,  and  land 
measured  in  connection  therewith. — (Ramzan  Ali  v.  Amzad  Ali,l.  L.  R.,20   Cal.,  903). 

IIIA.  No  suit  shall  be  brought  in  any  Civil  Court  in 
, .   .    .      ...       respect  of  any  order  directing  the  preparation 

Limitation  of  juris-    ,  ^r  1  «^        j      r    •    Uj.  j       Ti_'        i_       ^ 

diction  of  Civil  Courts     of  a  record-of-nghts  under  this  chapter,  or  m 

in  matters,  other  than     rcspcct  of  the  framing,  publicatioii,  signing  or 

Trijht?^''''^''''*     attestation   of  such  a    record  or  of  any  part 

of  it,  or,  save  as  provided  in  section  104H,  for 

the   alteration  of  any  entry   in  ^uch  a   record  of  a   rent   settled 

under  sections   104A  to  104F  : — 

Provided  that  any  person  who  is  dissatisfied  with  any 
entry  in,  or  omission  from,  a  record-of-rights  framed  in  pursuance 
of  an  order  made  under  section  loi,  sub-section  (2),  clause  (d), 
which  concerns  a  right  of  which  he  is  in  possession,  may  ins- 
titute a  suit  for  declaration  of  this  right  under  Chapter  VI 
of  the  Specific  Relief  Act,  1877. 
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112.  (i)  The  Local  Government,  with  the  previous  sanction 
of  the   Governor-General  in  Council,    may,  on 
spS  JLuielmIn    being  satisfied  that  the  exercise  of  the  powers 
special  cases.  hereinafter   mentioned  is   necessary  m  the  in- 

terests of  public  order  or  of  the  local  welfare, 
invest  a  Revenue-officer  acting  under  this  Chapter  with  the 
following  powers   or  either   of  them,    namely  : — 

(a)  power  to   settle   all   rents ; 

(b)  power,   when  settling  rents,  to  reduce  rents  if,  in  the 

opinion  of  the  officer,  the  maintenance  of  existing 
rents  would  on  any  ground,  whether  specified  in 
this   Act   or  not,    be  unfair   or  inequitable. 

(2)  The  powers  given  under  this  section  may  be  made 
exerciseable  within  a  specified  area  either  generally  or  with 
reference  to   specified  cases  or  classes  of  cases. 

(3)  When  the  Local  Government  takes  any  action  under 
this  section,  the  settlement-record  prepared  by  the  Revenue- 
officer  shall  not  take  effect  until  it  has  been  finally  confirmed 
by  the  Governor-General   in  Council. 

This  section  reproduces,  without  alteration,  section  112  of  the  oldOhanterX, 
which  was  intended  to  take  the  place  of  the  Agrarian  Disputes  Act  (Bengal  Act.  VI. 
of  1876 ).  Sir  Steuart  Bayley,  when  moving  for  the  consideration  of  the.  Reports 
of  the  Select  Committee  on  the  Bengal  Tenancey  Bill,  observed  : — 

"It  is  an  extreme  power,  intended  to  take  the  place  of  Sir  R.  Temple's  Agrarian 
Outrage  Act,  and  I  trust  it  will  be  resorted  .to  as  little  as  that  Act  was  ;  but  it 
seems  desirable  that,  in  the  exceptional  cases  in  which  it  may  be  necessary  to  have 
recourse  to  this  procedure,  the  Government  should  have  the  power  of  going  to  the 
root  of  the  disputes,  and  should  be  able  to  put  the  whole  relations  of  landlord 
and  tenant  on  a  stable  footing  for  a  reasonable  period.'' 

113.     (i)  When   the  rent  of  a  tenure  or  holding  is  settled 
under  this  Chapter,   it    shall   not,    except   on 
rfnuisiuedS    th^   ground  of  a   landlord's  improvement  or 
remain  unaltered.  OT  a  Subsequent   alteration  in  the  area  of  the 

tenure  or  holding,  be  enhanced,  in  the  case 
of  a  tenure  or  an  occupancy-holding  or  the  holding  of  an  under- 
raiyat  having  occupancy-rights,  for  fifteen  years,  and,  in  the 
case  of  a  non-occupancy  holding  or  the  holding  of  an  under- 
raiyat  not  having  occupancy-rights,  for  five  years  ;  and  no  §ucb 
rent  shall  be  reduced  within  the  periods  aforesaid  save  on  the 
ground  of  alteration  in  the  area  of  the  holding  or  on  the  grouncl 
specified  in  section  38,  clause  (a). 
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(2)  The  said  periods  of  fifteen  years  and  five  years  shall 
be  counted  from  the  date  on  which  the  rent  settled  takes  effect 
under  this  Chapter. 

Otjeot  of  the  section : — ''Section  113  of  the  Act  provides  that  a  rent  settled  shall 
not  be  enhanced  in  the  case  of  an  occupancy-raiyat  for  15  years,  and  of  a  non-occu- 
pancv-raiyat  for  five  years,  but  there  is  nothing  to  prevent  its  being*  reduced  within 
these  periods  respectively.  The  intention  was  to  fix  rents  for  the  periods  named,  and 
it  is  obvious .  that  the  considerations  in  favour  of  preventing  enhancements  during 
these  periods  apply  with  equal  force  to  reductions  of  rents  settled.  The  section  has 
been  amended  so  as  to  make  it  clear  that  reductions  of  the  rents  settled  will  not  be 
permitted  during  these  periods  except  on  the  ground  of  diminution  of  area  or  that 
specified  in  section  38  (a)  of  the  Act.''  (Para  23,  Objects  and  Reasons  for  Bill  to 
amend  the  Tenancy  Act). 

114.  [(1)  When  the  preparation  of  a  record-of-rights 
has  been  directed  or  undertaken  under  this 
dfng^D^^eK.^^;.  Chapterl  in  any  case  except  where  a  settle- 
ment  of  Jdnd-revenue  is  being  or  is  about  to 
be  made,  the  expenses  incurred  by  the  Government  in  carrying 
out  the  provisions  of  this  Chapter  in  any  local  area,  [estate, 
tenure  or  part  thereof  (including  expenses  that  may  be  incurred 
from  time  to  time  in  the  maintenance  of  boundary  marks  and 
other  survey  marks  erected  for  the  purpose  of  carrymg  out  the 
provisions  of  this  Chapter)],  or  such  part  of  those  expenses 
as  the-Local  Government  may  direct,  shall  be  defrayed  by  the 
landlords,  tenants  and  occupants  of  land  in  that  local  area, 
estate,  tenure  or  part  in  such  proportions  as  the  Local 
Government,  having  regard  to  all  the  circumstances,  may 
determine. 

(2)  The  portion  of  the  aforesaid  expenses  which  any  person 
is  liable  to  pay  shall  be  recoverable  by  the  Government  as  if  it 
were  an  arrear  of  land  revenue  due  in  respect  of  the  said  local 
area,  estate,  tenure  or  part. 

Explanation, — The  word  **  tenure  "  in  this  section  includes 
all  revenue-free  and  rent-free  tenures  and  holdings  within  a  local 
area,  estate  or  tenure. 

The  modifications  made  by  Bengal  Act  III  of  I898  in  the  old  section  114  were 
Modifications  made  in  the  ^^^  explained  in  the  Statement  of  Objects  and  Reasons  of 
old  section  114.  the  amending  Bill  j— 

"A  somewhat  important  change  in  this  section  is  proposed.  As  the  section  now 
stands,  the  proportion  of  the  costs  of  a  survey  and  record-of-rights,  to  be  defrayed 
by  each  individual  landlord  or  tenant,   must  be  recovered  from  him  as  an  arrear  of 
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land-revenue  under  the  Public  Demands  Recovery  Act.  It  is  practically  impossible 
to  carry  out  the  provisions  of  the  section  as  it  stands.  In  Bihar,  where  there  are 
small  estates  and  a  great  number  of  co-sharer  proprietors,  the  amount  recoverable 
from  each  individual  co-sharer  is  sometimes  less  than  one  anna^  To  issue  a  separate 
certificate  against  each  one  of  the  individual  co-sharer  landlords  under  such  drcums* 
tances  would  only  subject  them  to  unnecessary  expense,  while  endangering  the 
realisation  of  the  costs  of  the  proceedings.  It  is  therefore  proposed  to  hold  the  whole 
estate  or  tenure,  in  case  of  proprietors  and  tenure-holders,  liable  for  the  proprietors' 
and  tenure-holders'  shares  of  the  costs,  respectively.  Since  doubts  have  been  expressed 
as  to  whether  the  Revenue-officer  has  authority  to  record  the  names  of  holders  of 
revenue-free  or  rent-free  lands,  unless  the  relationship  of  landlord  and  tenant  is 
proved  or  admitted  to  exist,and  therefore  whether  the  holders  of  such  lands  are,  under 
section  1 14,  liable  for  any  part  of  the  costs  of  a  swrvey  and  record -of -rights  of  the 
local  area  or  estate  in  which  they  may  be  included,  it  is  expressly  provided  that 
such  lands  are  tenures  for  the  purposes  of  this  section,  and  therefore  liable  for  their 
share  of  the  costs,  as  they  are  also  declared  to  be  so  liable  under  the  alternative 
procedure  for  recovery  of  Costs  contained  in  Part  III  of  Bengal  Act  HI  of 
1895." 

FrOCOdxird  for  rOCOVery  of  OZpOXUM^—For  the  rules  for  the  apportionment 
and  recovery  of  costs  under  this  section,  see  rules  4  to  17  chap.  17,  Part  III,  of  the 
Board's  Survey  and  Settlement  Manual,  1901,  pp.  122—124.  A  further  procedure  for 
the  recovery  of  the  expenses  of  a  survey  and  of  the  preparation  of  a  record  of  rights 
is  provided  in  Act  III,  B.  C,  of  1895,  (The  Land  Records  Maintenance  Act)  Part  III, 
ss.  28—32  and  36  (i)  (c). 

115-     When  the   particulars   mentioned    in   section    102, 

Presumption  as  to  clause    (A),   have  been    recorded  under   this 

fixitv  of  rent  not  to  Chapter  in  respect  of  any  tenancy,  the  pre- 

oKhu^^'har£n  sumption  under  section  50  shall  not  thereafter 

prepared.  apply  to  that  tenancy. 

The  provision  in  this  section  against  the  presumption  as  to  fixed  rent  has  no 
application  in  a  suit  brought  by  a  tenant  for  the  purpose  of  contesting  the  correctness 
of  the  decision  of  a  Revenue  officer  in  regard  to  the  entry  as  to  the  status  of  a  raiyat 
in  a  record  of  rights.  In  such  a  suit  the  tenant  is  entitled  to  the  benefit  of  the  presump- 
tion.—(^Secretary  of  state  V.  Kalimudin,  I.  L.  R.  26  Cal,6i7). 

The  following  sections    (8,    9   and    11)   of    Bengal    Act    III    of   1898  do  not 
Bengal  Act  III  of  ,898.     ^orm    part   of   Chapter   X   of  the  present  Act.   but  relate 

sections  8  9,  and  11.  tO  it. 

8.  All  records  published  under  section   105  of  the  Bengal  Tenancy  Act,  1885, 
Validation  of  publication     before  the  commencement  of  this  Act,  w'hether  in  draft  or 

of  past  records.  fin^l  form,  shall  be  deemed  to  have  been  duly  published. 

9.  (i)  Every  settlement  of  rent  or    decision  of  a  dispute  by  a  Revenue-officer 
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Effect   ot  icttieinafttt  of      ^^^  section  104  or  section  106  of  the  Bengal  Tenancy  Act, 
rent  ana  decisions  by  Rcvc-      i88s,  before  the  commencement  of  this  Act,  in   respect  of 

nue-officers  made  before  the  ^  .     r  »  *      l»       a 

commeacement  of  this  Act.  which  no  appeal  has,  before  the  commencement  of  this  Act, 
been  preferred  to  the  Special  Judge  appointed  under  section  108  of  that  Act,  shall 
havetheforceandeffect  of  adecreeof  a  Civil  Court  in  a  suit  between  the  parties, 
and  shall  be  final : 

Provided  that  an  appeal  shall  lie  to  the  District  Judge  from  any  such  settlement 
or  decision  which  was  made  or  given  within  thirty  days  before  the  commencement 
of  this  Act,  if  the  appeal  be  presented  within  thirty  days  from  the  date  of  such  settle- 
ment or  decision. 

(2)    The  provisions  of  the  Code  of  Civil  Procedure  relating  to 

XIV  of  l88».  \   f  r  o 

appeals  shall,  as  nearly  as  may  be,  apply  to  all  such  appeals. 

II.     Bengal  Act  V  of   l   4  {an  Act  to  remove  doubts  which  have  arisen  in  con- 

Repeal  of  Bengal  Act  V  nection  with  the  resettlement  0/  land -revenue  in  temporarily- 

^  '^-  settled  areas,  and  to  amend  the  Bengal  Tenancy  Act,  1885) 
b hereby  repealed. 

Court-feei  intorreytaad  The  following  rules  have  been    laid  down  for  the  levy  of 

Mttiementt.  court-fee$  in  surveys  and  settlements : — Survey  and  Settlement 

Manual,  1900  p*  7«  "^ 

Court '/eee, 

I.  When  a  survey  and  record-of -eights  are  undertaken  with  a  view  to  the  " 
Court-feet  remitted  in  settlement  of  land-revenue,  applications  or  petitions  to  a 
setUemcnuofiand-rcYcnue.  Revenue-officer  making  a  Settlement  of  land-revenue,  relating 
to  matters  connected  with  the  assessment  of  land  or  the  ascertainment  of  rights 
thereto,  or  interests  therein,  if  presented  before  the  final  confirmation  of  the  settlement 
under,  section  104F  (3),  are  not  chargeable  with  any  fee  [section  19  (ix)  of  the  Court- 
fees  Act  of  1870]. 

2»  In  the  case  of  proceedings  under  Chapter  X  of  the  Bengal  Tenancy  Act, 
DeBnition  of  Revenue-  ^  amended  by  Act  III  (B.C.)  of  1898,  when  a  settlement 
officer  and  Rerenue  Court.  ^f  land-revenue  is  not  being,  or  about  to  be,  made,  a 
Revenue-officer  is  a  Revenue-officer  within  the  meaning  of  Schedule  II,  clause 
I  (b)f  of  the  Court-fees  Act ;  and  applications  or  petitions  filed  before  him,  unless 
they  are  exempted  under  the  several  notifications  contained  in  Rule  3  beloW,  must' 
be  stamped  with  a  court-fee  of  eight  annas  : 

(i)  Provided  that,  as  when  trying  a  suit  inbtituted  for  the  decision  of  a  dispute 
under  section  106,  a  Revenue-officer  acts  as  a  Civil  Court,  plaints  in  such 
cases  shall  be  stamped  according  to  the  nature  of  the  subject-matter  in 
dispute,  in  accordance  with  Article  I  of  Schedule  I  or  Articles  5  and  17 
of  Schedule  II  of.  the  Court-fees  Act,  and  all  applications  and  petitions 
made  in  the  trial  of  such  suits  shall  be  stamped  as  required  in  the  case 
of  applications  or  petitions  to  a  Civil  Court  under  Schedule  II  of  the  Act. 
(ii)  Provided  that  applications  for  settlement  of  rents  under  section  105,  Bengal 
Tenancy  Act,  must  be  stamped  in  accordance  with  Rule  3  (ii)  below. 
3»     In  exercise  of  powers  conferred  by  section  35  of  the  Court-fees  Act  (VII  of 
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1870),  and  section  105,  sub-sedtion  (3),  of  the  Bengal  Tenancy  Act,  18855  as  amended 
by  the  Bengal  Tenancy  (Amendment)  Act,  1898,  the  Government  of  India,  by 
Notifications  Nos.  321  S.  R.,  and  322  S.  R.,  dated  the  19th  January  1899,  ^^ve  made 
the  following  rules  :^ 

(t)  Fees  chargeable  on  applications  or    petitions  of  objection  referring  to  any 

entry  made,  or  proposed  to  be  made,  in  a  draft  record-of- rights  prepared 

under  Chapter  X  of  the  Bengal  Tenancy  Act,    1885  (VIII    of   1885),  as 

amended  by  the  Bengal  Tenancy  Act   (Amendment)   Act,  1898  (Bengal 

Act  III  of  1898)  are  remitted  : 

Provided  that  such  applications  or  petitions  are  presented  before  the  publication 

of  such  draft  record  under  section  103A,  sub-section  (I),  of  the  said  Act. 
(it)  When  a  record-of-rights  is  being  prepared  under  Chapter  X  of  the  said 
Act|  and  an  application  is  made  under  section  105  thereof  for  a  settlement 
of  rent,  such  application   shall  bear  a  stamp  of  eight  annas  for  each  tenant 
making,  or  joining,  or  joined  in,  the  application. 
4.  Appeals  presented  under  section   I04G  (I)  to  a  superior  Revenue-authority, 
Coart-fees    in      appeals      and  applications  for  revisio/^^  presented  under  section   108, 
SSdTa)  Ind^^osl'^Bcngai      w»"  ^>^^  ^  court-fee  of  eight  annas  under  Schedule  II,  (*) 
Tenancy  Aet.  of  the  Court -fees  Act,  if  the  superior  Revenue- authority  is  of 

lower  standing  than  a  Commissioner  of  a  Division.  If  the  authority  is  Commissioner 
of  a  Division  or  the  Director  of  the  Department  of  Land  Records,  or  if  an  application 
for  revision  is  made  to  the  Board  under  section  104G  (2),  the  fee  will  be  one  rupee, 
under  Schedule  II,  I  (c),  of  the  Court-fees  Act, 


-=f.(0)- 
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CHAPTER  XI. 
Record  op  Proprietor's  Private  Lands. 

*'  In  dealing  with  the  difficult  question  of  khaniar  or  geraat  land,  we  have  provided 
two  alternative  methods  of  procedure  :  (a)  that  of  survey;and  registration  of  such  land 
by  a  Revenue^offlcer^  by  order  of  the  Local  Government ;  {b)  that  of  enquiry  on  the 
Application  of  the  individual  landlord  of  tenant  concerned.  The  former  procedure 
trould  apply  to  lafge  areas  where  the  question  is  important,  the  latter  to  disputes  about 
particular  plots  of  land.  At  the  request  of  the  Government  of  Bengal  the  two  methods 
of  pc^edure  have  been  left  equally  applicable  to  any  part  of  the  country.  We  have 
made  no  distinction  in  the  description  of  this  land  between  Bengal  and  Behar,  but  we 
have  directed  regard  to  be  had  in  every  case  to  local  custom,  and,  while  making  it 
incumbent  on  revenne  officer  to  record  certain  lands  as  proprietor's  private  land,  have 
endeavoured  to  assit  him  by  certain  guiding  rules  in  cases  not  clearly  coming  under 
these  heads."   {Select  Committee  on  B.  T.  No.  III.) 

"The  only  amendment  calling  for  notice  in  this  chapter  is  the  insertion  of  a 
provision  in  s.  Ii6,  that  nothing  in  the  Chap.  (VI)  relating  to  non -occupancy- 
raiyats  shaft  apply  to  a  proprietor's  private  lands.  This  merely  expresses  what 
Was  always  intended,  though  by  an  oversight  it  was  not  previously  provided  for.*' 
(Select  Committee  on  B.  T.  Bill  No.  III.) 

116.     Nothing    in   Chapter  V     shall   confer  a  right  of 

^  ^  ,,  occupancy     in,   and  nothing  in, Chapter  VI 

^vingastokhamar    ^j^^j    ^^^j^   ^^  ^  proprietor's   private    lands 

known  in   Bengal  as  khamar,  nij   or  nij-jote^ 
and  in  Behar  as  zeraat,  nij,  seer  or  kamat,  where  any  such  land 
is  held  under  a  lease  for  a  term  of  years  or  under  a  lease  from 
year  to  year, 

The  old  law.— The  old  law  was  to  the  same  effect :  Section  6  of  Act  VIII  of 
1869  (B.  C.)  and  of  Act  X  of  1859,  having  defined  an  occupancy-raiyat  or  the  condi- 
tions of  an  occupancy  right,  says:  "  But  this  rule  does  not  apply  to  khamar,  nij- 
jote  or  seer  land  belonging  to  the  proprietor  of  the  estate  or  tenure  and  let  by  him 
on  lease  for  a  term,    or  year  by  year." 

Where  held  under  a  lease  for  years  or  from  3rear  to  year.— The  whole  force 

of  theisection  lies  upon  the  word  where.  Not  that  Chaps.  V  and  VI  do  not  apply  to 
khamar  lands  at  all,  but  they  do  ndt  apply  where  it  is  held  under  a  lease  for  term  of 
years  or  under  a  lease  from  year  to  year.  Accordingly  it  has  been  held  that  the 
fact  of  the  land  being  nif']ote  does  not  per  se  prevent  a  cultivator  from  acquiring 
rights  of  occupancy  in  it.  This  section  excludes  only  khamar,  nij-jote,  and  seer  lands 
from  the  operation  of  such  rights,  only  when  such  lands  have  been  let  by  the  proprie- 
tor on  a  lease  for  a  term  of  years  or  year  by  year. — (Gourhari  Singh  v.  Behari  Raoot, 
12  W«  R.>  378.)— It  is  only  when  khamar  lands  are  let  by  the  zemindar  for  a  term  of 
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years,  or  from  year  to  year, that  the  tenant  do«s  not  acquire  a  right  of  occupancy,  though 
he  be  in  continuous  possession  fof  12   year. — (Bhagwan  Bhagat  v,  Jagmohan  Roy,    20 
VV.  R.,  308  ;   Shaik  Ashruff  r.   Ram    Kishore    Ghose,  23    W.  R.,  288.)  The  right  to 
hold  ntj'jote  \3Lnds  passes  with  the  sale  to  the  auction -purchaser,  and  the  zemindar 
cannot  claim  any  right  of  occupancy  in  those  lands  :  his  holding  after  the  sale  is 
in  the  capacity  of  an  ordinary    raiyat  and  must  be  dealt  with    accordingly — ^J 
Dutt  Jha  r.    Bajee   Ram  Singh,   7  W.  R.,  40.    A  zemindar  occupying  his  own  Ian 
as   nij'jote    cannot,     when   the  zemindari  passes  into  other  hands,  lay  claim  to  the  m 
on  the  ground  that  he  is  a  raiyat  with  the  rights  of  occupancy. — (Reed  v.  Sree  Kishen 
Singh,  15  W.  R.,  430.)    A  zamindar  claiming  certain  land  as  %irat  ^and  failing  to 
prove  this  plea,   is  yet  entitled  to  a  decree  for  possession,   when  the  defendants    are 
unable  to  prove   that   they    have  rights   of  occupancy,    or  even    that    they  are   te- 
nants of  the  plaintiff.— (Batai    Ahir  v.   Bhagabati   Kuar,  11  0.  L.  R.,  476).    A  land- 
lord  seeking    to  obtain    an  enhanced    rate    of  rent    on    account    of    nij-jote  held 
by    a    tenant     without   a  right    of    occupancy    has  no  right    to  obtain  a    judicial 
assessment.     He  can  serve  his  tenant  with   notice  to    quit  unless  he  agrees  to  pay 
the  rent  required,  and  if    the  tenant  continues   in  occupation,  he  must  be  taken   by 
implication  to    pay  the  enhanced   rent.  — (Janu  Munder  r.    Brijoo  Singh,  22  W.  R., 
548.)  This  section  applies  even   in  a  case  in  which  a  person  is  brought  on  the  malik*s 
(proprietor's)   girat  land  as  a  raiyat  by  a  lease  for  a  term  of  years  j  therefore  such 
a  person  cannot  acquire  any  right  of  occupancy  or  non-occupancy  on  the    said  land; 
and  he,  being  a  trespasser  only,   is  liable,   on  the  expiry  of  the  lease  of  the  lessee  to 
ejectment. — Sheonandan    Roy  v.  Ajodh    Roy    I.  L.    R.,  26  Cal.,-  546  ;  3  C.  W.  N., 
336. 

FropriotOT  Smd  not  &  tonnrO-holder  * — The  section  again  contemplates  a 
proprietor's  (cl.  2  of  s.  3)  private  land ;  a  putnidar  or  a  tenure-holder  will  have 
therefore  no  private  land  whatever. 

117.     The  Local   Government   may,    from  time   to   time, 

Power  for  Govern-     "lake   an  Order  directing  a  Revenue-officer  to 

ment  to  order  survey     make   a   survey   and  record  of  all   the  lands 

and  record  of  pro-     jj^  ^i  Specified   local   area   which   are   a   pro- 
prietor s  pnvate  lands  .         \  .  ,,         'i'.!  -r 
prietor  s   pnvate   lands  withm  the  meanmg  of 

the  last  foregoing  section. 

Survey  and  Settlement  by  (Jovemment^ — The  Sefect  Committee  in  their  report 
on  the   Bengal  Tenancy  Act   Bill  observed  as  follows  :•— 

"In  dealing  with  the  difficult  question  of  khathar  or  airat  land,  we  have  pro- 
vided two  alternative  methods  of  procedure  :  -  (a)  that  of  survey  and  registration 
of  such  land  by  a  Revenue  officer,  by  order  of  the  Local  Government ;  (b)  that  of 
enquiry  on  the  application  of  the  individual  landlord  or  tenant  concerned.  The 
former  procedure  would  apply  to  large  areas  where  the  question  is  important,  the 
latter  to  disputes  about  particular  plots  of  land."  For  rules,  see  Local  Government 
Rules,   Chapter  IV,  Appendix, 
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118-     In  the  case  of  any  land  alleged  to  be  a  proprietor's 

„        .    ^  private  land,  on  the    application    of   the   pro- 

Power  for  Revenue-     '^  .  ^  /  ^  X     r  xi.     1      J       J  u- 

officer  to  record  pri-     pnetor  OF  ot  any  tenant  of  the  lana,ana  on  his 

vate  land  on  appii-  depositing  the  required  amount  for  expenses, 
cation^of  proprietor  or  ^  Revenue-officer  may,  subject  to,  and  in  accord- 
ance  with,  rules  made   in  this  behalf    by  the 

Local  Government,   ascertain  and  record   whether    the   land   is 

or  is  not  a  proprietor's   private  land. 

For  rules  under  this  section,  see   Chapter  IV  of  the  Local  Government  rules, 
Appendix. 

II 9.     When   a   Revenue-officer  proceeds  under  either  of 
the  two  last  foregoing  sections,  the  provisions 

Procedure    for    re-         r    1         .•  a  t%         z-         ^         o 

cording  private  land.       of    [sections  I03A,     IO3B.   I06,  I07,   I08,    I09, 

and  109AJ  shall  apply. 
120-     (i)  The  Revenue-officer  shall  record  as  a  proprietor's 

Rules  for  determina.      P"7f  ^^ ,  *^^4t    •  ,         ,  , 

tion   of  proprietor's     (a)  land  which   IS  provcd  to  have  been   culti- 
pnvateland.  yated  as  khamar,  ziraty  si  r,  nij\  ntj-jote  or 

ka^tnat  by  tHe  proprietor  himself  with  his  own 
stock  or  by  his  own  servants  or  by  .hired 
labour  for  twelve  continuous  years  imme- 
diately before  the  passing  of  this  Act  and 
{b)  cultivated  land  which  is  recognized  by 
village  usa^e  as  proprietor's  kha'mary  jsirat 
si'9y  ntj\  ntj'jote  or  k  a  malt. 

(2)  In  determining  whether  any  other  land  ought  to  be 
recorded  as  a  proprietor's  private  land,  the  officer  shall  have 
regard  to  local  custom  and  to  the  question  whether  the  land 
was,  before  the  second  day  of  March  1 883,  specifically  let  as 
proprietor's  private  land,  and  to  any  other  evidence  that  may 
be  produced ;  but  sljall  presume  that  land  is  not  a  proprietor's 
private  land  until  the  contrary  is  shown. 

(3)  If  any  question  arises  in  a  Civil  Court  as  to  whether 
land  is  or  is  not  a  proprietor's  private  land,  the  Court  shall 
have  regard  to  the  rules  laid  down  mthis  section  lor  the  guidance 
of  Revenue-officers. 

S^b-septlon  (2).  Any  other  evidence  that  may  be  produced:—"  Under  sub- 

section  3  of  this  section  the  law  allows  three  matters  to  be  taken  into  consideration  in  de  ter- 
inining  wh^her  the  land  should  be  recorded  as  the  proprietor's  private  land.    The  first 
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is  local  custom  ;  the  second  is  whether  the  land  was,  before  the  second  day  of  March, 
1883,  specifically  let  as  the  proprietor's  private  land ;  and  the  third  is  'any  other 
evidence  that  may  be  produced. '...It  seems  to  us  that  in  enacting  the  sub-section 
the  legislature  had  before  it  the  attempts  which  might  be  expected  on  the  part  of 
landlords  to  frustrate  the  intention  of  the  leeislature,  as  asserted  in  the  draft  Bill  laid 
before  the  Council  for  consideration,  to  extend  the  occupancy  rights  of  tenants  before 
the  measures  then  declared  to  be  in. contemplation  became  law ;  and,  therefore,  the  par- 
ticular date  and  day  of  March,  I8B3,  the  date  on  which  the  draft  Bill  was  published  in 
the  Gazette,  and  leave  was  obtained  to  introduce  the  Bill  into  the  Council,  was 
declared  to  be  the  latest  date  on  which  there  should  be  free  action  on  part  of  the  aemin' 
dars  to  assert  their  private  rights  so  as  to  prevent  the  accrual  of  special  tenant  rights. 
It  was  accordingly  declared  that  it  was  a  material  point,  in  the  consideration  of  such 
a  matter  as  is  now  raised  in  appeal  befere  us,  whether  the  particular  lands  were 
before  the  2nd  day  of  March,  1883,  specifically  let,  as  the  proprietor's  private  lands. 
From  this  we  may  take  it  that  it  was  intended  that  regard  should  be  had  to  any 
declarations  made  before  that  date  by  the  landlord,  and  communicated  to  the  tenants, 
in  respect  to  the  reservation  of  the  proprietor's  ri|jht  over  the  land.*  In  this  view 
we  think  that  the  following  words  in  that  sub-section  'any  other  evidence  that 
may  be  produced '  must  mean  any  other  evidence  tending  in  the  same  direction, 
that  may  be  produced  to  show  the  assertion  of  any  title  on  the  part  of  the  proprietor, 
and  communicated  to  the  tenant  before  that  date." — (Nilmani  Chakravartti  v.Baikantho 
Nath  Bera,  I.  L.  R.,  17  Cal,  466). 
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CHAPTER  XII. 

This  chapter  came  into  operation  on  the  ist  February  1886 — See  Act  XX  of 
1885.  The  Rent  Commission  proposed  to  abolish  the  law  of  distraint.  They  remarked  .• — 
"  This  is  an  offset  of  English  law  originally  introduced  into  this  country  by  B emulation 
XVII  of  1793,  which  empowered  certain  specified  landlords  to  distrain  and  sell  the 
crops  and  products  of  the  earth  of  every  description,  the  grain,  cattle,  and  all  other 
personal  property  (whether  found  in  the  house  or  on  the  premises  of  the  defaulter 
or  of  any  other  person)  belonging  to  their  tenants.  This  continued  to  be  the  law 
until  1859,  when  the  power  of  distraint  was  limited  to  the  produce  of  the  land  on 
account  of  which  the  rent  is  due.  There  can  be  little  doubt  that  this  change  con- 
siderably impaired  the  coercive  efficacy  of  this  procedure  as  a  means  of  recovering 
rent ;  and  we  are  afraid  that  the  provisions  of  the  present  law  are  not  always  strictly 
attended  to.  There  is  evidence  of  positive  abuse  of  these  provisions  in  Behar ;  and 
the  experience  of  some  of  us  is,  that  they  have  not  always  been  used  in  a  regular 
manner  in  other  parts  of  the  country.  The  present  chapter  is  a  compromise  of  that 
proposal  made  by  the  Bengal  .Government  in  consideration  of  the  opposition  made 
by  the  landlords.    This  chapter  "should  be  read  with  s.  186. 

Distraint.  • 

121.     Where   an   arrear   of  rent   is   due  to  the  landlord  of 
a   raiyat  or  under-raiyat,  and   has   not  been 
Cases  in  which  an     due  for  more  than  a  year,  and  no  security  has 
t^&^^i^mJ^     been   accepted   therefor  by  the  landlord,  the 
landlord  may,  in  addition  to  any  other  remedy 
to   which    he    is  entitled   by  law,  present  an  application  to  the 
Civil    Court,    requesting   the    Court    to   recover  the  arrear   by- 
distraining,  while  in  the  possession  of  the  cultivator, — 

(a)  any  crops  or  other  products  of  the  earth  standing 
of  ungathered  on  the  holding  ; 

(b)  any  crops  or  other  products  of-the  earth  which  have 
been  grown  on  the  holding  and  have  been  reaped 
or  gathered  and  are  deposited  on  the  holding  or 
on  a  thres^ing.floor  or  place  for  treading  our  grain, 
or  the  like,  whether  in  the  fields  or  within  a  home- 
stead : 

Provided    that  an  application  shall  not  be  made  under  this 
section — 

(i)  by   a   proprietor   or   manager  as    defined  under  the 
«      A    xriT  r  o  X      Land  Registration  Act,  1876,  or  a  mortgagee 

Ben,  Act  VII  of  1876.         r  u  -i.  ii- 

of  such  a   propnetor   or   manager,  unless  his 
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name  and  the  extent  of  his  interest  in  the  land  in 
repect  of  which  the  arrear  is  due  have  been  regis- 
tered under  the  provisions  of  that  Act ;  or 

(2)  for  the  recovery  of  any  sum  in  excess  of  the  rent 
payable  for  the  holding  in  the  proceeding  agricul- 
tural year,  unless  that  sum  is  payable  under  a 
written  contract  or  in  consequence  of  a  proceeding 
under  this  Act  or  an  enactment  hereby  repealed  ; 
or 

(3)  in   respect   of  the  produce   of  any  part  of  the  hold- 

ing which  the    tenant  has  sub-let  with    the   written 
consent  of  the  landlord. 

Old  Aot: — See  ss  68,  69  and  71  of  Act  VI 11    B.C.  of  1869,  Bs  112,  113  and  115  of 

ActX   of  1859. 

The  landlord  may  present  an  application  ko: — is  a  co-sharer  entitled  to 

distraint  ?  see  s.  188,  ante.  Is  the  gomashta  entitled  to  make  an  application  under 
this  section  ?  Vide  section  187  of  this  Act,  and  also  s.  70  of  the  old  Act.  "  Gomashtas 
employed  in  the  collection  of  rent  are  not  permitted  to  distrain  unless  expressly 
'authorized  by  power-of -attorney  on  that  behalf.'  To  distrain  for  rent  is  not  within 
the  general  scope  of  a  gomashta's  authority,  and  the  landlord  would  not  there- 
fore be  liable  for  the  acts  of  a  gomoshta,  who  had  not  been  expressly  authorized 
by  him  to  distrain."  (Bell  in  his  Landlord  and  Tenants'  Act,)  Wher«,  however,  a 
landlord  did  actually  order  the  gomashta  to  make  the  distress,  he  would  be  liable 
for  the  illegal  distress,  although  it  was  not  made  under  a  written  authority.  So  if 
the  gomashta  paid  to  the  landlord  the  proceeds  of  the  distress,  and  the  I^^dlord 
received  such  proceeds,  knowing  that  they  had  been  obtained  by  distress,  he  would, 
by  thus  accepting  and  ratifying  the  act  of  the  gomashta,  render  himself  as  responsible 
for  the  act  of  the  gomashta  as  if  he  had  expressly  authorized  the  illegal  act.— (Ram 
Joy  Mundle  v,  Kally  Mohon  Roy  Chowdry,  Marsh.,  282  j  Samasundari  Debia  v. 
Mallyat  Mundle,  11  W.  R.,  loi.)  Under  the  present  law,  however,  there  being 
no  private  distraint,  it  is  presumed  a  gomashta  may  as  well  make  an  application  and 
verify  it  (Compare  s.  187,  post,)  A  landlord  cannot  (Ji^train  crops  for  arrears  due, 
not  from  the  tenant,  but  from  another'  person  not  in  possession  and  who  did  not 
cultivate  the  crops. — (Mohinee  Dassee  v,  i<am  Kumar  kurmokar,  Sp.  W.  B.,  Act 
X  77 •)  With  regard  to  what  crops  are  subject  to  distress  it  is  said  as  follows  :  *'We 
have  considered  the  sections  of  Act  X  of  1859  by  virtue  of  which  the  right  of  distress 
is  now  exercised  in  these  provinces,  and  having  r^ardto  the  whole  of  those  sections 
we  are  of  opinion  that  the  term  'produce  of  land'  is  to  be  construed  as  equivalent 
to  that  which  can  be  gathered  and  stored,  crops  of  the  nature  of  cereal,  or  grass 
or  fruit  crops,  and  it  does  not  apply  to  the  trees  from  which  the  crops,  if  fruit 
crops,  are  gathered.     The  law  of  distress  in  Act  X  of  1859  is    substantially  a  re- 
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enactment  of  the  law  of  distress  provided  by  Regulations  XVII  of  1793,  XXXV 
and  XLV  of  1795,  and  that  again  has  evidently  been  adopted  from  the  English 
Statute  Law.  Now  by  Statute  Geo.  2,  c.  19,  s.  8,  landlords  are  empowered  to 
distrain  com,  grasaT  or  other  product  growing  upon  any  part  the  land  demised,  and 
it  has  been  held  that  the  term  product  in  the  section  above  quoted  applies  to 
such  products  only  as  are  similar  to  those  specified,  to  all  of  which  the  process  of 
becoming  ripe,  and  of  being  cut,  gathered,  made,  and  laid  up  when  ripe,  is  incidental. 
Hence  trees,  shrubs,  and  plants  growing  in  a  nursery  ground  cannot  be  distrained 
for  rent. — Selwyn's  N.  P„  p  669.  The  provisions  of  Act  X  appear  to  us  also  to 
refer  only  to  such  produce  of  the  land  as  becomes  ripe  and  is  cut,  gathered  and 
stored."— (Sheo  Pershad  Tewary  v.  Musst.    Mohema  Beebee,   i  All.,  76.) 

Proprietor:— "Proprietor,"  as  defined  in  Act  VII  of  1876  (B.C.)  means  "every 
person  being  in  possession  of  an  estate  or  revenue-free  property,  or  of  any  interest 
in  an  estate  or  revenue-free  property  as  owner  thereof  ;  and  includes  every  farmer 
and  lessee  who  holds  an  estate  or  revenue-free  property  directly  from  or  under  the 
Collector." 

Writton  Contract: —See  ss.  9  and  43  and  48,  ante. 

SnbloaSO** — U  nder  the  old  law  it  washeld  that  when  the  tenant  had    sublet    the 
land,  the  crops  of  the  sub-tenant  were  subject  to  distraint  for  rent  due  from  the  tenant. — 
(Geetun  Sing  v.  Baldeo  Kahar,  4  AH.,  Rep.,  76.) 

122-     (0  Every  application  under  the 
Form  of  application,    j^^  foregoing  section  shall  specify—  ' 

(a)  the  holding  in  respect  of  which  the  arrear  is  claimed, 
and  the  boundaries  thereof,  or  such  other  particulars 
as  may  suffice  for  its  identification  ; 

{b)  the  name  of  the  tenant ; 

(c)  the  period  in  respect  of  which  the  arrear  is  claimed  ; 

(d)  the  amount  of  the  arrear,  with  the  interest,  if  any, 
claimed  thereon ;  and  when  an  amount  in  excess 
of  the  rent  payable  by  the  tenant  in  the  last  prece- 
ding agric!\iltural  year  h  claimed,  the  contract,  or 
proceeding,  as  the  case  may  be,  under  ^hich  that 
amount  is  payable ;  ^ 

(e)  the  nature  and  approximate  value  of  the  produce 

to  be  distrained ; 

(/)  the  place  where  it  is  to  be  found,  or  such  other 
particulars  as  may  suffice  for  its  identification ; 
and 
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•    (g)  if  it   is   standing  or  ungathered,  the  time  at  which 
it  is  likely  to  be  cut  or  gathered. 

(2)  The   application   shall   be   signed   and   verified   in  the 
XIV  of  1882  manner    prescribed    by    the    Code    of   Civil 

Procedure   for    the   signing  and    verification 
of  plaints. 

Court-foe  i — Every  application  for  distraint  is  subject  to  a  court-fee   of   eight 
annas— see  Act  VII  of  1870,  Schedule  II,  Art.  i,  clause  (b),  second  paragraph. 

123.     (i)    The    applicant   shall,   at   the  time  of  filing  an 

Procedure  on  receipt     application   under   the   foregoing  sections,  file 

of  application.  in  Court  such  documentary   evidence   (if  any) 

as  he  may  consider  necessary  for  the  purposes 

of  the  application. 

(2)  The   Court  may,  if  it  thinks  fit,  examine  the   applicant 
and  shall,  with   as   little  delay  as  possible,,  admit  the  application 
or  reject  it,  or  permit  the  applicant  to  furnish  additional    evidence 
in  support  of  it. 

(3)  Where  a  Court  cannot  forthwith  admit  or  reject  an 
application  under  sub-section  (2),  it  may,  if  it  thinks  fit,  make 
an  order  prohibiting  the  removal  of  the  produce  specified  in 
the  application  pending  the  execution  of  an  order  for  distraining 
the  same  or  the  rejection  of  the   application. 

(4)  When  an  order  for  distraining  any  produce  is  made 
under  this  section  at  a  considerable  time  before  the  produce 
is  likely  to  be  cut  or  gathered,  the  Court  may  suspend  the. 
execution  of  the  order  for  such  time  as  it  thinks  fit,  and  may, 
if  it  thinks  fit,  make  a  further  order  prohibiting  the  removal 
of  the  produce  pending  the  execution  'of  the  order  for 
distraint. 

The  High   Court  has  laid  down  the  following  rules  under  this  Act: — 

(5)  All  applications  to  distrain  shall  be  presented  and  heard  in  open  Court.  The 
examination  mentioned  in  s.  123,  sub-s.  (2^  shall  be  on  oath  or  affirmation. 

(6)  All  such  applications  and  all  notices  of  distraint  under  s.  141  shall  be  entered 
in  a  register  to  be  called  the  "  Distraint  Register, "  which  shall  be  kept  in  the  form 
annexed.— (See  High  Court  Circulars  and  Orders). 

A  copy  of  every  such  application  to  be  furnished  by  the  applicant,    shall   be  given 
to  the  officer  appointed  to  make  the  distraint  and  a  copy  of  the  notice  under  s.  141,  to 
be  similarly  furnished  by  the  applicant,  shall  be  given  to  the  officer  placed  in  chaise 
of  the  distrained  property. 
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I24-  If  an  application  is  admitted  under  the  last  foregoing 
Execution  of  order      section,  the   Court   shall    depute  an  officer  to 
for  distraint.  distrain  the    produce  spcified  therein,  or   such 

portion  of  that  prodnce  as  it  thinks  fit  ; 
and  the  officer  shall  proceed  to  the  place  where  the  pro- 
duce is,  and  distrain  the  produce  by  taking  charge  of 
it  himself  or  placing  some  other  person  in  charge  of  it  in  his 
behalf  and  publishing  a  notification  of  the  distraint  in  accordance 
with  rules  to  that  effect  to  be  made  by  the  High  Court. 

Provided  that  produce  which  from  its  nature  does  not 
admit  of  being  stored  shall  not  be  distrained  under  this  section 
at  any  time  less  than  twenty  days  before  the  time  when  it  would 
be  fit  for  reaping  or  gathering. 

The  High  Court  has  made  the  following  rules  under  this  section : — 

(7.)  The  officer  deputed  tp  make  a  distraint  uuder  s.  124,  or  to  take  charge  of 
produce  distrained  under  s.  141,  hnust  in  all  cases  be  able  to  read  and  write  the  lan- 
guage of  the  district. 

(8.)  The  written  demand  under  s.  125  shall  be  framed  in  accordance  with  the 
entries  contained  in  the  application  or  notice  referred  to  in  Rule  2. 

(9.)  The  notification  of  distraint  directed  in  s.  124,  Act  VI 11  of  1885,  shall  be 
published, — 

By  fixing  up  in  a  conspicuous  part  of  the  holding  or  other  place  in  which  the 
produce  is,  a  notice  that  such  produce  has  been  distrained,  and  by  proclaiming  at 
the  same  time  the  contents  of  the  notice  by  beat  of  drum. 

(10.)  The  notice  shall  specify  the  name  of  the  person  at  whose  instance  the 
distraint  is  made,  the  name  of  the  defaulter,  the  name  of  the  person  in  whose  charge 
^e  produce  has  been  placed,  and  the  amount  of  the  arrear  due  ,*  and  it  shall  direct 
any  person  intending  to  reap,  gather,  or  store  the  crop  or  produce,  if  unreaped^or 
ungathered.  or  intending  to  do  any  other  act,  necessary  for  its  preservation,  to  give 
due  notk;e  of  his  intentioif  to  the  person  who  has  been  placed  in  charge. 

(11.)  The  notice  shall  be  fixed  up  in  the  presence  of  not  less  than  two  persons, 
in  addition  to  the  agent  of  the  distrainer,  who  points  out  the  crop  or  produce. 

(17.)  All  officers  deputed  tb  distrain  property  under  this  chapter  shall,  if  there  is, 
a  post  office  in  the  vicinfty,  report  to  the  Court  by  letter  immediately  that  distraint  is 
made,  or  if  there  is  no  such  post  office,  shall,  immediately  on  his  return,  report  in 
writing  the  nature  and  extent  of  the  crop  or  produce  distrained,  the  day  on  which  the 
distraint  was  the  name  made  of  the  person,  (if  any),  placed  in  charge  of  the  crop,  and  the 
day  fixed  for  the  sale,  or  if  the  sale  has  taken  place,  the  day  on  which  it  took  place.  He 
shall  also,  immediately  on  his  return,  file  an  account  of  all  money  received  and  disbursed 
by  him,  together  with  the  receipU  for  the  same  and  the  record  of  the  biddiirgs,  at  the 
sale  if  a  sale  has  taken  place. 
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125-     (0  The  distraning  officer  shall,  at  the  time  of  making 
Qo«,-  ^    f  J        J     distraint,    serve  on  the  defaulter  a  written  de- 

bervice  of  demand  j  r  V.^1  i  11  •  t 

and  account,  mand  for  the  arrear  due,  and  the  costs  mcurred 

in  making  the  distraint,  with  an  account  exhibit- 
ing the  grounds  on  which  the  distraint  is  made. 

(2)  Where  the  distraning  officer  has  reason  to  believe  that  a 
person  other  than  the  defaulter  is  the  owner  of  the  property  dis- 
trained, he  shall  serve  copies  of  the  demand  and  account  on  that 
person  likewise. 

(3)  The  demand  and  account  shall,  if  practicable,  be  served 
personally  ;  but  if  a  person  on  whom  they  are  to  be  served  absconds 
or  conceals  himself,  or  cannot  otherwise  be  found,  the  officer 
shall  affix  copies  of  the  demand  and  account  on  a  conspicuous 
part  of  the  out-side  of  the  house  in  which  he  usually  resides. 

Old  Act— S.  72  of  Act  VIII    1869,  B.  C,  aifits.  n6of  ActX  of  1859. 
The  High  Court  has  proposed  the  following  rule  under  this  section  :— 
"8.    The  written  demand  under  section   125  shall  be  framed  in  accordance  with 

the  entries  contained  in  the  application  or  notice  referred  to  in   rule  6"  (i.^.,   notice 

of  distraint  under  s.  141,  post.) 

126. (i)  A  distraint  under  this  chapter  shall  not  prevent  any 
^.  person    from     reaping,    gathering  or   storing 

&c!fproducef^'  any  produce,  or  doing  any  other  act  necessary 

for  its  due  preservation. 

(2)  If  the  person  entitled  to  do  so  fails  to  do  so  at  the 
proper  titme,  the  distraining  officer  shall  cause  any  standing 
crops  or  ungathered  products  distrained  to  be  reaped  or  gathered 
when  ripe,  and  stored  in  such  granaries  or  other  places  as  are 
commonly  used  for  the  purpose,  or  in  some  other  convenient 
place  in  the  neighbourhood,  or  shall  do  whatever  else  may  be 
necessary  for  the  due  preservation  of    the  same. 

(3)  In  either  case  the  distrained  property  shall  remain  in 
charge  of  the  distraining  officer,  or  of  some  other  person  appoint- 
ed by  him  in  this  behalf. 

The  High  Court  has  proposed  the  following  rule  under  sub-section  (2)  :— 
(i2.y  In  the  event  of  it  being  necessary  for  the  distraining  officer,  or  the  officer 
placed  in  charge  of  distrained  property,  to  reap,  to  gather,  or  store  any  crops  or 
produce,  or  to  do  any  other  acts  for  the  due  preservation  of  the  same,  as  provided 
by  s.  126,  the  person  at  whose  instance  the  distraint  was  made  shall  advance  the 
funds  necessary  to  this  end. 

53 
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For  the  charge  to  be  made  on  the  landlord  under  this  rule,  see  Local  Government 
rule  under  s.  134.  The  rule  prescribes  a  charge  of  four  annas  for  each  man  employed 
and  the  actual  hire  of  threshing-floor  or  store-house,  if  necessary. 

127.  (i)     Unless    the    demand,   with   all   costs   of   the 

distraint,    be    immediately  ^satisfied,    the  dis- 
Saie  proclamation  to     training     officer    shall   issue   a   proclamation 

be  issued  unless    de-  .- v  .  .      ^  f       r 

mand  is  satisfied.  specifymg    the    particulars   01    the    property 

distrained  and  the  demand  for  which  it  is 
.distrained,  and  notifying  that  he  will,  at  a  place  and  on  a  day 
specified,  not  being  less  than  three  or  more  than  seven  days 
after  the  time  of  making  the  distraint,  sell  the  distrained  property 
by  public  auction  : 

Provided  that  when  the  crops  or  products  distrained  from 
their  nature  admit  of  being  stored,  but  have  not  yet  been  stored, 
the  day  of  the  sale  shall^  be  so  fixed  as  to  admit  of  their  being 
made  ready  for  storing  before  its  arrival. 

(2)  The  proclamation  shall  be  stuck  up  on  a  conspicuous 
place  in  the  village  in  which  the  land  is  situate  for  which  the 
arrears  of  rent  are   claimed. 

128.  The   sale  shall   be   held  at  the  place   where    the 

distrained  property  is,  or  at  the  nearest   place 
Place  of  a  sale.  of  public  resort  if   the  distraining  officer  is  of 

opinion  that  it  is  likely  to  sell  there  to  better  advantage. 

Old  Act:— Section  129  of  Act  X  of   1859  and  section  86  of  Bengal  Act  VIII 
of  1869. 

^  .  l29-     (0  Crops  or  products  which  from  their 

besoidsund^ng.'"^^     nature  admit  of  being  stored  shall  not  be  sold 
before  they  are  reaped  or  gathered  and  are  ready 
for  storing. 

(2)  Crops  or  products  which  from  their  nature  do  not  admit 
of  being  stored  may  be  sold  before  they  are  reaped  or  gathered  ; 
and  the  purchaser  shalFbe  entitled  to  enter  on  the  land  by  himself, 
or  by  any  person  appointed  ,by  him  in  this  behalf,  and  do  all 
that  is  necessary  for  the  purpose  of  tending  and  reaping  or 
gathering  them. 

130.     The  property  shall  be  sold  by  public  auction,  in    one 

Manner  of  sale.  ^^  more  lots   as   the   officer   holding  the  sale 

may  think  advisable  ;  and,  if  the  demand,   with 

the    costs   of   distraint   and    sale,    is   satisfied  by  the  sale  of  a 


Digitized  by  LjOOQ IC 


SIC.    134.  J  BENGAL  TENANCY  ACT.  419 

portion  of    the    property,   the  distraint    shall    be    immediately 
withdrawn  with  respect  to  the  remainder. 

Old  Act: — Section  129  of  Act  X  of  1859  a"d  section  86  of  Bengal  Act  VIII 
of  1869. 

131*     If|  on  fhe  property  being  put    up  for  sale  a  fair  price 
Post    nement  ^^"  ^^^  estimation  of   the   officer   holding    the 

of  sai^*"^*"^"  sale)  is  not  offered    for   it,  and   if   the   owner 

of  the  property,  or  a  person   authorized  to  act 
in  his  behalf,  applies  to  have  the  sale  postponed  till  the  next  day,' 
or  (if  a  market  is  held  at  the  place  ot  sale)  the  next  market-day, 
the  sale  shall    be   postponed   until     that  day,  and  shall  be  then 
completed,   whatever  price  may  be  offered  for  the  property. 

Old  Act :— S.  130  of  Act  X  of  1859  and  s.  87  of  Act  VIII  B.  C.  of  1869.  The 
High  Court  has  prescribed  the  following  rule  under  this  section: — (13)  The  officer 
holding  a  sale  under  s.  131  shall  record  a  description  of  the  property  oflFered  for  sale, 
the  names  of  all  persons  bidding  for  the  same,  and  the  amount  bid  by  each,  and 
if  the  sale  is|  postponed,  he  shall  record  an  order  to  this  effect  and  shall  then  and 
there  notify  the  place  where  and  the  time  when  the  sale  will  be  held.** 

132.  The     price     of   every   lot      shall  be  paid     at  the 

time  of   sale,    or  as   soon   thereafter  as    the 
cfSe^money^*^    ^^^'     officer   holding  the    sale   directs,    and    in  'de- 
fault of  such  payment  the   property   shall   be 
put  up  again  and  sold. 

Old  Act :— S.  131  of  ActJX  of  1859  and  s.  88  of  Act  VIII  of  1869  B.  C. 

133.  When  the  purchase-money  has  been  paid  in  full,  the 
n   re    ,      .      .       officer   holding    the  sale   shall*  give  the  pur- 

Certificate     to     be         ,  _^n      ^       j  -u-         ^u  ^ 

given   to  purchaser,     chaser  a    certihcate   describing   the   property 
purchased  by  him  and    the  price  paid. 

134.  (i)  From  the  proceeds  of  every  sale  of  distrained  pro- 
^  •  perty  under  this    chapter,  the    officer   holding 

to  be'applied^  ^  ^^     the  sale  shall  pay    the 'costs   of   the  distraint 
and  sale,    calculated    on   a   scale   of   charges 
prescribed  by  rules  to  be  made,  from  time  to    time  by  the    Local 
Government  in  this  behalf.  • 

(2)  The  remainder  shall  be  applied  to  the  discharge  of  the 
arrear  for  which  the  distress  was  made,  with  interest  thereon  up 
to  the  day  of  sale  ;  and  the  surpuls  (if  any)  shall  be  paid  to  the 
person  whose  property  has  been  sold. 
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Old  i^*— S.  132  of  Act  X  of  1859,  and  s.  89  of  Act  VIII  B.O.of  1869. 
The  Local  Qovemment  has  prescribed  the  following  scale  of  charges  under  this 
Act :— 

(a)  In  respect  of  the  warrant  of  distraint-8  annas. 

(b)  In  respect  of  each  man  necessary  to  effect  the  dis^int  and  also  to  ensure 
safe  custody,  where  such  man  is  to  be  left  in  actual  posisession — ^4  annas  a  day. 

(c)  In  respect  of  action  taken  under  section  126  (clause  3)  for  the  reaping, 
storing,  or  the  preservation  of  the  crop  distrained— 4  annas  a  day  for  every  person 
employed  and  in  addition  actual  hire  of  threshing-floor  or  store  house,  if  necessary. 

'Mn  addition  to  the  charges  under  clauses  (a),  (b)  and  (c)  above  railway -fare, 
boat-hire,  and  ferry-charges  will  be  levied  when  necessary  as  under  Rule  3  of  this 
chapter"  («.*.,  Rule  3  printed  under  s.  17,  p.  59,  ante,  q.  v.) 

The  High  Court  has  prescribed  the  following  rules  for  regulating  the  procedure 
under  this  section  :— 

"14.  When  the  sale  is  concluded  and  the  sale-proceeds  are  realized,  the 
officer  who  held  the  sate  shall,  ^fter  paying  the  costs  of  the  distraint  and  sale  as 
directed  in  section  134,  forthwith  pay  the  balance  into  Court. 

"15.  The  officer  holding  the  sale  shall  Uke  separate  receipts  for  all  sums  paid 
by  him  as  costs  of  the  distraint  and  sale  under  section  134,  sub-section  (i),  and  if 
the  person  giving  the  receipt  is  unable  to  write,  the  receipt  shall  be  attested  by 
some  person  able  to  do  so." 

J35.     Officers  holding  sales  of  property  under  this  Act, 
Certain    persons        ^"^    ^"  persons  employed  by,    or  subordinate 
may  not  purchase.        to  such  officers,  are  prohibited  from  purchasing 
either  directly  or  indirectly,  any  property   sold 
by  such  officers. 

Old  Ajd: — Sectign  133  of  Act  X  of  1859  and  section  90  of  Bengal  Act  VIII 
of  1869. 

136.     (/)  li,  at  any  time  after  a  distraint  has   been   made 
under  this  Chapter,  and  before  the  sale  of  the 
mand  is"^id  ^before     distrained  property,  the  defaulter,  or  the   owner 
the  sale.  of  the  distrained  property,  where  he  is  not   the 

defaulter,  deposits  in  the  Court  issuing  the 
order  of  distraint,  or  in  the  hands  of  the  distraining  officer,  the 
amount  specified  in  the  demand  served  under  section  125,  with 
all  costs  which  may  have  been  incurred  after  the  service  of 
the  demand,  the  Court  or  officer,  as  the  case  may  be,  shall  grant 
a  receipt  for  the  same,  and  the  distraint  shall  forthwith  be 
withdrawn. 
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{2)  When  the  distraining  officer  receives  the  deposit,  he 
shall  forthwith   pay  it  into  the  Court. 

(3)  A  receipt  granted  under  this  section  to  ah  owner  of 
distrained  property,  not  being  the  defaulter,  shall  afford  a  full 
protection  to  him  Against  any  subsequent  claim  for  the  arrears 
of  rent  on  account  of  which  the  distraint  was  made. 

(4)  After  the  expiration  of  one  month  from  the  date  of  a 
deposit  being  made  under  this  section,  the  Court  shall  pay. 
therefrom  to  the  applicant  for  distraint  the  amount  due  to  him, 
unless  in  the  meanwhile  the  owner  of  the  property  distrained 
has  instituted  a  suit  against  the  applicant  contesting  the  legality 
of  the  distraint  and  claiming  compensation  in  respect  of  the 
same. 

(5)  A  landlord  shall  not  be  deemed,  to  have  consented  to 
his  tenarit^s  sub-letting  the  holding  or  arty  part  thereof  merely 
by  reason  of  his  having  received  an  amount  deposited  under  this 
section  by  an  inferior  tenant. 

Old  Act:— S.  121  ofAct  X  of  1859,  and  s.  77  of  Act  VIII  of  1869,  B.  C. 
Sub-Seotion  (6): — The  High  Court  has  prescribed  the  following  rule  for  regulating 
the  procedure  under  sub-section  (i): —  * 

**  16.    When  a  distraint  is  withdrawn  under  section   136,  the  notification  of 
distraint,  published  under  section  124,  shall  be  taken  down.  " 

l37-  (0  When  an  inferior  tenant,  on  his  property  being 
A  *d  b      Isiwfully  distrained  under  this  chapter   for  the 

undE^tenanffor  Yus    default  of  a  Superior  tenant,    makes   any  pay- 
lessor  may  be  deduct-     ment  under  the  last  foregoing  section,  he  shall 
cd  from  rent.  ^^  entitled  to  deduct  the  amount  of  that  pay- 

ment  from  any  rent  payable  by  him  to  his  immediate  landlord, 
and. that  landlord,  if  he  is  not  the  defaulter,  shall  in  like  manner 
be  entitled  to  deduct  the  amount  so  deducted  from  any  rent 
payable  by  him  to  his  immediate  landlord,  and  so  on  until  the 
defaulter  is  reached. 

(2)  Nothing  in  this  section  shall  affect  the  right  of  an 
inferior  tenant  making  a  payment  under  the  last  foregoing 
section  to  institute  a  suit  for  the  recovery  from  the  defaulter 
of  any  portion  of  the  amount  paid  which  he  has  not  deducted 
under  this  section. 
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138.  When   land  is  sub-let,  and  any  conflict  arises  under 
Conflict    between     ^^^^  chapter  between  the  rights   of  a  superior 

rights  of  supegor  and  and  of  an  inferi6r  landlord  who  distrain  the 
inTerior  landlords.  g^^^  property,  the  right  of  the  superior 
landlord  shall  prevail. 

139.  When    any    conflict  arises  between   an  order    for 
distraint  issued  under  this   chapter  and   an  order   issued   by  a 

rk-.*«.:«f    rxf  ««*      Civil  Court  for  the  attachment   or  sale  of  the 

Distraint     01    pro*  %  •   %  •      t  »•  rii»         •  1 

•perty  which  is  under  property  which  IS  the  Subject  of  the  distraint,  the 
attachment,  order  for   distraint   shall  prevail ;   but,    if  the 

property  is  sold  under  that  order,  the  surplus-proceeds  of  the 
sale  shall  not  be  paid  under  section  134  to  the  owner  of  the 
property  without  the  sanction  of  the  Court  by  which  the  order  of 
attachment  or  sale  was  issued. 

Old  Aot: — Secion  68  of  Aft  VllI  of,  1869,  B.C.;  see  s.  65. 

140.  No .  appeal   shall  lie  from  anv  order  passed  by  a  Civil 
o  .    ,         ^^ ,      Court    under  this   cnapter ;  but  any   person 

Suit    forcompensa-  .  _^     •      i*  ^     •       j  i«      .• 

tion  for  wrongful  dis-  whose  property  IS  distrained  on  an  application 
traint.  made  under  section  1 2 1  in  any    case  in  which 

such  an  application  is  not  permitted  by  that  section  may 
institute  a  suit  against  the  applicant  for  the  recovery  of 
compensation. 

Old  Act*— Act  VIlI,  1869,  B.C.;  s.  96.    Act  X,  1859,  s.  139. 

Juisdiotioil  of  Sx&all  CatUSO  Court: — Under  art.  35  O)  of  schedule  II  of  the 
Provincial  Small  Cause  Courts  Act  (IX  of  1887),  the  Small  Cause  Court  has 
no  jurisdiction  to  entertain  suits  for  compensation  for  illegal,  improper  or  excessive 
distress  or  atUchihent : — Hydar  ali  v.  Jafar  ali,  I.  L.  R.,  Cal.,  183.  That  article 
applies  generally  to  acts  done  under  colour  of  distress ;  and  the  relationship  between  the 
parties,  whether  in  question  or  not,  would  not  alter  the  jurisdiction  of  the  Court. — 
Dewan  Roy  v,  Sundar  Tewary,  I.  L.  R.,  24  Cal.,  163.  A  suit,  therefore,  for  money 
paid  to  redeem  a  distraint  is  cognizable  by  the  Small  Cause  Court  because  it  stands 
on  the  same  footing  as  any  dlher  suit  where  it  is  alleged  that  the  defendant  has 
received  money  whichjin  justice  and  equity  belongs  to  the  plaintiff,  but  a  claim  for 
damages  for  illegal  distraint  stands  in  a  different  position.  Hence  a  suit 
for  money  paid  to  redeem  a  distraint  and  also  for  damages,  is  not  cognizable 
by  the  Small  Cause  Court;  a  second  appeal  would  not  be  barred  in  such 
a  case  under  section  586  of  the  Code  of  Civil  Proceedure. — Ihid.  A  suit 
to  establish  a  right  to  a  standing  crop  on  the  basis  of  title  to  the  land  is 
not  cognizable  by  the  Small  Cause  Court. — Dakhyani  Debea 
V.  Gobmd  Chowdhry,  [1893],  I.  L.  B.,  21-Cal.,  p.  430. 
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Plaintiff  sued  to  recover  Rs.  304-12*9  which  he  ha4  to  pay  into  Court 
in  order  to  obtain  the  release  of  his  crops  from  attachment  together  with 
Rs.  7-0-9  dams,  the  costs  alleged  to  have  been  incurred  in  makin|^  the  attachment. 
The  plaintiff's  case  was  that  the  principal  defendant  had  wrongfully  caused  his 
crops  to  be  distrained  under  color  of  s.  121,  held  that  the  daim  being  not 
only  for  the  recovery  of  the  sum  paid,  but  also  for  damages,  namely,  the  cost 
alleged  to  have  been  incurred  in  paying  it,  it  was  a  suit  for  compensation  for  illegal 
distress  such  as  was  contemplated  by  Art.  35  (j)  of  the  second  schedule  of  the 
Provincial  Small  Cause  Courts  Act :— Jugdco  Singh  v.  Padarath  Ahir,  1^  L.  R., 
25  Cal.,  285. 

i Maintainability  of  suit : — a  suis  for  compensation  for  illegal  distraint  is  main- 
tainable only  on  the  ground  that  the  distraint  was  made  in  violation  of  the  provisions 
of  s.  121  of  the  Act : — Hanuman  v.  Gobind  Koer,  i  C.  W.  N.,  318.  See  notes 
under  ss.  121  and  122.  A  suit  under  this  section  lies  against  a  landlord  who  abuses 
his  power  of  distraint  by  distraining  the  crops  which  belong  to  the  tenant  on  the 
pretence  that  they  belong  to  another  person  : — Jagdeo  v,  Padarath  I.  L.  R.,  25  Cal., 
285.  "  There  has  been  an  invasion  of  the  rights  of  the  tenant  for  which  he  is  entitled 
to  a  remedy,  and  if  the  case  is  not  one  of  the  kind  contemplated  by  s.  140,  he  is  not, 
so  far  as  we  can  see,  deprived  by  the  provisions  of  that  section  of  the  ordinary 
right  of  action  which  any  person  who  suffers  from  a  tortious  act  has  against  the 
tortfeasor.*' — {Per  Trevelyan  and'Stevens,  JJ.)  Ibid  at  p.  288.  Before  a  tenant  can 
obtain  any  decree  for  damages  on  the  ground  of  illegal  distraint,  he  must 
prove  what  loss  he  has  actually  sustained  :—Oojan  v.  Fran  Nath,  8  W.  R.^220. 
"  What  they  (the  palintiffs)  are  entitled  to  under  s.  140  is  compensation  for  damage 
done  to  them,  and  in  such  a  suit  as  this,  they  must  shew  how  they  have  been 
endamaged.  Now  the  amount,  which  they  may  be  entitled  to  as  damages  would 
seem  to  consist  of  two  sums  :  (f).  Any  excess  amount  realised  from  them  ;  and  (it) 
any  amount  to  which  they  might  be  entitled  owing  to  the  way  jn^  which  their  crops 
have  been  sold  off.  "—Per  Rampini  and  Gupta,  J  J.,  Sheobarot  v.  Nawarangdeo, 
l.L  R.,23  Cal.,    364  ;at  p.  369.  I.  L.     R., 

Tortious  aotS  of  SOrvant  ^ — in  a  suit  by V tenant  to  recover  the  value  of  crops 
alleged  to  have  been  carried  of!  by  the  orders  of  the  landlord,  it  was  found  that 
there  had  been  long  continued  litigation  between  the  parties,  that  the  landlord  was 
determined  in  getting  khas  possession  of  the  land  and  had  refused  to  recognise  the 
tenant^  that  the  actual  perpetrators  of  the  trepass  were  her  confidential  servants 
specially  employed  in  matters  concerning  her  landed  property,  and  that  the  act  done 
wa^  in  furtherence  of  her  known  wishes  and  for,  her  benefit,  held  that  the  landlord's 
knowledge  and  concurrence  could  be  presumed  from  these  facts. — Shama  Sonduree  «• 
Mallyut  Mundal,  11  W.  R.,  loi.  Unless  it  is  shown  that  a  servant  of  the  ladlord 
acted  under  the  landlord's  authority,  the  latter  cannot  be  made  answerable  for 
the  servant's  tortious  acts,  though  for  his  benefit.  Ibid    See  also  Ramjai  Mundle  r. 
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Kisto  Mohan  Roy  Ohowdhury,  Marsh,  282.  The  question  has  been  much  simplified 
under  sections  122  (2)  and  145  of  this  Act. 

OmU^ — In  a  suit  for  recovery  of  compensation  the  onus  lies  upon  the  plaintiff 
to  prove  the  annual  rent  payable  by  him. — Chunder  Kant  r.  Ram  Lai,  i  C.  W.  N, 
ixxii.  In  a  suit  by  a  tenant  for  damages  for  wrongful  distraint  the  landlord 
is  required  to  prove  the  fact  of  tenancy  and  the  amount  of  jama  ;  and  if  the  tenant 
pleads  payment  the  onus  is  on  the  tenant  to  prove  his  allegation. — Oojan  Dewan  v. 
Fran  Nath  8  W.  R.,  220. 

Linitfttion: — The  period  of  limitation  for  a  suit  for  compensation  under  section 
'140   will    be   governed    by   Art.    2,    Schedule    11,    of  Act  XV  of  1877  (the  Indian 
Limitation  Act),  and  will  run  from  the  date  of  the  last  act  done  under  the  provisions 
of  section  124  anU,  in  order  to  effectuate  the  distress. 

Ponftltioi: — '^^  penalties  for  illegal  interference  with  produce  are  indicated  in 
section  id6,  post, 

I4I.     (i)     When   the   Local  Goverment  is  of  opinion  that 
in  any   local  area   or   in   any  class  of  cases  it 
veSntTo  authorize    woulfl,  by   reason    of    the    character    of  the 
distraint  in    certain     cultivation   or  the  habits  of  the  cultivators, 
^^^^*  be  impracticable  for  a  landlord  to   realize  his 

rent  by  an  application  under  this  chapter  to  the  Civil  Court, 
it  may  from  time  to  time,  by  order,  authorize  the  landlord  to 
distrain,  by  himself  or  his  agent,  any  produce  for  the  distraint 
of  which  he  would  be  entitled  to  apply  under  this  chapter  to 
the  Civil  Court : 

Provided  that  every  person  distraining  any  produce  under 
such  authorization  shall  proceed  in  the  manner  prescribed  by 
section  1 24,  and  shall  forthwith  give  notice,  in  such  form  as 
the  High  Court  may,  by  rule,  prescribe,  to  the  Civil  Court  having 
jurisdiction  to  entertain  an  application  for  distraining  the  produce, 
and  that  Court  shall,  with  no  avoidable  delay,  depute  an  officer 
to  take  charge  of  the  produce  distrained. 

(2)  When  an  officer  of  the  Court  has  taken  charge  of  any 
distrained  produce  under  this  section,  the  proceedings  shall  there- 
after be  conducted  in  all  respects  as  if  he  had  distrained  it  under 
section  124. 

(3)  The  Local  Goverment  may  at  any  time  rescind  any 
order  made  by  it  under  this  section. 

The  High  Court  has  prescribed  the  foUowincr  form  of  notice  under  sub-s.  (2):^- 
''18.    Every  person  distraining  produce  by  virtue  of  the  authority  conferred  on 
him  under  section  141  of  Act  VIII  of  1885,  shall  give  notice  of  such  distraint  to  the 
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Civil  Court  having  jurisdiclion  to  entertain  an  application  for  the  distraint  of  such 
produce  in  a  tabular  form  which  shall  contain  the  following  particulars  : — 

(tf)  The  name  and  address  of  the  person  at  whose  instance  the  distraint 
was  made,  and  a  description  of  his  interest  in  the  property,  whether  as 
proprietor  tenure-holder,  or  raiyat. 

{b)  The  name  of  the  defaulter  and  of  the  place  in  which  he  resides  or  was  known 
to  be  last  residing.  • 

(c)  The  amount  of  the  arrear  with  interest,  if  any,  and  the  period  in  respect  of 
which  it  is  claimed. 

{d)  The  holding  in  respect  of  which  the  arrear  is  claimed,  the  boundaries  thereof, 
or  such  other  particulars  as  may  suffice  for  its  identification. 

(e)  The  description  and  approximate  value  of  the  propuce  distrained,and  if  the 
same  has  been  reaped  or  gathered,  the  place  in   which  it  is  stored. 

(f)  The  name  of  the  person  by  whom  the  distraint  was  actually  made,  and  the 
name  and  address  of  the  person  in  whose  charge  the  produce  has  been  placed. 

(g)  The  date  on  which  the  distraint  was   made. 

(k)  If  the  crop  or  produce  is  standing  or  ungatHered,  the  time  at  which  it  is  likely 
to  be  cut  or  gathered." 

Power    for     High  142.     The  High  Couit  may  from  time  to 

Court  to  make  rules,     time  make  rules    consistent  with  this   Act   for 
regulating  the  procedure  in  all    cases     under 
this  chapter. 

The  High  Court  has  prescribed  rules  under  this  section  and  they  have  been  quoted 
under  the  appropriate  sections  of  this  chapter.  * 


54 
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CHAPTER  XIII. 
Judicial  Procedure. 

This  Chapter  forms  one  of  the  most  important  parts  of  the  Bengal  Tenancy  Art 
but  it  is  not  exhaustive,  and  does  not  embody  certain  principles  and  rules  of  practice 
upon  which  it  is  based. 

Belating  to  the  law  of  Landlord  and  Tenant:— As  observed  at  p.  2  ante,  the 

application  of  this  Act  obtains  mainly  where  the  relation  of  landlord  and  tenant  exists 
between  the  parties  :  In  order  to  succeed  in  a  rent  suit,  it  must  be  shown  that  the  rela- 
tions of  landlord  tenant  exist  between  the  parties.  Mr.  Field  observes  in  his  Digest, 
Article  4,  Chapter  I,  Part  I  : 

**  The  relation  of  landlord  and  tenant  subsists^!)  where  it  ha?  been  created  by 
a  contract  valid  according  to  the  law  in  force  at  the  time  of  executing  such  contract : 
(/  (ii)  where  it  is  reasonably  implied  from  the  acts  of  the  parties :  (iii)  where  it  has 
been  created  or  continued  by  the  operation  of  law;'*  (iv)  (we  may  add)  or  by  change 
of  parties.  We  shall  follow  thesg;  orders  in  discussing  the  relation  of  landlord  and 
tenant  and  shall  also  discuss  how  the  relation  terminates. 

1.  Where  relation  of  landlord  and  teneuit  exists  by  express  con- 
tract. (A)  Competence  of  the  parties, (B)  freedom  of  assent,  (C)  lawfulness  of  the  consi- 
deration, and  (D)  lawfulness  of  object  are  the  four  points  which  render  an  agreement  to 
be  a  contract.  5^tion  lo  of  the  Indian  Contract  Act  provides  :  "  All  agreements  are 
contracts  if  they  are  made  by  the  free  consent  of  the  parties  competent  to  contract  for 
a  lawful  consideration  and  with  a  lawful  object  and  are  not  hereby  expressly 
declared  to  be  void.  Nothing  herein  contained  shall  affect  any  law  in  force  in  British 
India  and  not  hereby  expressly  repealed,  by  which  any  contract  is  required  to  be 
made  in  writing  or  in  the  presence  of  witnesses  or  any  law  relating  to  the  registration 
of  documents." 

(A).    Competence     of    Parties.— Section     ii     of    the    Indian     Contract    Act 

provides  :  '•  Every  person  is  competent  to  contract    (i)  who  is  of  the  age    of   majority 

according  to  the  law  to  which  he  is  subject,  and  (2)  who  is  of  sound  mind,  and  is  not 

disqualified  from  contracting  by  any  law  to  which  he  is  subject,"  (we  may  add)  provided 

(3)  that  the  contracting  party  do  not  act  in  excess  of  his  own  interest. 

(i.)  Minority, — For  all  persons  domiciled  in  British  India,  Act  IX  of  1875 
prescribes  that  the  period  of  mhiority  shall  last  until  the  completion  of  the  i8th  year, 
unless  the  minors  have  guardians  appointed  for  them  by  a  Court,  or  are  brought 
under  the  charge  of  the  Court  of  Wards, — in  which  case  they  will  attain  majority 
upon  the  completion  of  the  2 1  St  year.  Of  course  if  the  minor  contracts  through  his 
lawful  guardian  acting  for  his  interest,  the  contract  would  be  valid.  But  if  he  acts 
himself,  will  his  contract  be  voidable  or  void  ?  Mr.  Field  in  a  note  to  his  T)igest 
observes  :  *'  Under  the  Indian  Contract  Act,  contracts  made  by  minors  are  absolutely 
void,  not  voidable  merely.  Under  the  English  law,  a  lease  made  by  a  minor  lessor  is 
voidable    by    him    on   his   coming  of    age    but    not    before,    or    by    his   heir  if  he 
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die  under  age :  it  cannot  be  avoided  by  the  lessee. — (Woodfall,  35  ; 
Smith,  61,  62.)  So  a  lease  to  a  n^inor  lessee  (  unless  it  be  for  necessary 
lodging),  may  be  avoided  by  him  within  a  reasonable  time  after  coming  of  age, 
but  is  not  absolutely  void.— (Woodfall,  66  ;  Smith,  69-71 ;  Fawcett,  5.)"  Sir  Richard 
Garth,  X).  J.,  seems  to  dissent  from  this  opinion.     He   asks : 

*'istly. — are  contracts  made  by  a  minor,  notwithstanding  section  ix  of  the 
Contract  Act  absolutely  voW  or  voidable  only  at  the  minor's  option? 
1  should  say  they  are  or  ought  to  be  only  voidable.  **  Could  a  lessee, 
for  instance,  having  taken  a  lease  from  a  minor  and  having  entered  into, 
possession  and  had  the  benefit  of  two  lucrative  seasons,  throw  the  lease 
up  afterwards  whenever  it  suited  his  purpose  ?  or  could  the  lessee  after  having  taken 
possession,  avoid  such  lease  at  all  ? 

"  2ndly.— Could  the  minor  avoid  the  lease  before  he  came  of  age,  whether 
the  lessee  could  avoid  it  or  not  ? 

"  3rdly.— Could  not  a  minor  lessee  avoid  a  lease  for  the  future,  even  for  necessary 
lodging?  Is  he  ever  liable  for  necessaries  which iaave  not  actually  been  supplied  ? 
"  As  for  example,  suppose  he  were  to  enter  into  a  contract  for  supply  to  Kim 
of  so  many  loaves  a  day  for  a  month,  would  the  contract  be  binding  on  him  except 
so  for  as  he  had  enjoyed  the  benefit  of  it  ?  I  think  not.  I  consider  that  the  'same 
principle  applies  to  a  contract  for  future  lodging.  Hands  v.  Slaney,  8,  Term  Reports, 
571,  which  is  the  case  referred  to  by  Woodfall,  was  an  action  for  use  and  occupation. 
No  doubt  a  minor  would  be  liable  for  that.  The  just  and  proper  rule  would  se^m  to 
be  that  leases  both  to  and  by  minors  should  be  voidable  only  at  their  option." — 
(R.   C..R.  II,  p.  357.) 

(2)  0/  sound]mind,^'"  A  person  is  said  to  be  of  sound  mind  for  the  purpose  of 
making  a  contract  if,  at  the  time  when  he  makes  it,  he  is  capable  of  understanding  it 
and  of  forming  a  rational  judgment  as  to  its  effect  upon  his  interests."  (Section  12 
of  the  Indian   Contract  Act.) 

(3)  Acting  in  excess  of  interest, — See  s.  194  of  this  Act.  Mr.  Vield  thus  sums  up 
the  law  on  this  point  by  article  '6  of  his  Digest :  "  No  person  having  a  limited 
interest  in  land  is  competent  to  grant  a  lease  which  shall  be*valid  for  any  purpose  or 
period  in  excess  of  his  own  interest."  A  lease  of  the  minor's  interest  and  of  something 
in  excess  is  void  as  to  the  excess  merely  and  is  valid  to  the  extent  of  the  lessor^s 
interest.— (Reg.  XVIIl  of  1812,  s.  2  ;  Woodfall.)  This  Article  has  been  taken  from  (i) 
Musst.  Mohan  Koer  v.  Zoramun,  Marsh.,  166,  which  held  that  a  Hindu  widow  can 
grant  a  lease  for  her  life  only.  (2)  Dumri  v,  Bissessur  Lai,  15  W.  R.,  291,  which  ruled 
that  on  occupancy- raiyat  can  create  a  mokarari  lease  to  the  extent  of  his  own  in- 
terest ;  and  (3)  HarishChunder  v.  Srikali,  22  W.R.,  274,  which  laidjdown  that  a  lessee 
cannot^ake  an  underlease  for  a  longer  term  than  his  own  lease.  There  are  two 
provisoes  to  this  article  e.  g.;  (A)  provided  that,  if  the  lessor  acquire  such  excess  after 
the  execution  of  the  lease,  such  lease  is  valid  as  against  him  for  such  excess  also.— 
(Evidence  Act,  s.  115  ;  W.P.R.,  165;  i  N.W.P.  Rep.,  103;  20  W.R.,  292  (B)  Provided 
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that  the  following  leases  are  valid  (article  7):  (i)  A  lease  or  farm  exceeding  ten  years  or 
beyond  the  period  of  expiration  of  the  ward's  minority,  given  by  the  Court  <rf  Wards 
under  the  sanction  of  the  Board  of  Revenue. — (Act  IV  B.C.  of  1870,  s.  9.)  (2)  A  lease 
given  without  such  sanction  by  the  Court  of  Wards  or  by  the  Collector  acting  for 
the  Court  or  by  the  manager  appointed  by  the  Court  for  a  term  not  exceeding  ten  years 
nor  beyond  the  period  of  expiration  of  the  ward's  minority  :  provided  that  any 
such  lease  shall  become  null  and  void  on  the  isemoval  of  the  ward's  estate 
from  the  superintedence  of  the  Court  of  wards  for  any  cause  whatever. — (Act  1 V  B.  O. 
of  1870,  s,  9.)  C3)  Leases  for  a  period  exceeding  five  years,  made  with  an  order  of  the 
iTivil  Court  previously  obtained,  and  leases  for  a  period  not  exceeding  five  years 
made  with  or  without  such  an  order  by  the  manager  of  the  estate  of  a  lunatic. — (Act 
XXXV  of  1858,  s.  14.)  (4)  Leases  for  a  period  exceeding  five  years,  made  with  an 
order  of  the  Civil  Court  previously  obtained,  and  leases  for  a  period  not  exceeding  five 
years  made  with  or  without  such  an  order  by  the  manager  of  the  estate  of  a  minor. — 
(Act  XL  of  1858,  s.  18.)  (5)  Leases  of  ghatwali  lands  in  the  district  of  Birbhum  for. 
periods  extending  beyond  the  lifetime  or  incumbency  of  the  grantors  and  granted  for 
the  working  of  mines  or  for  the  clearing  of  jungle  or  for  the  erection  of  dwelling- 
houses  or  manufactories,  or  for  tanks,  canals  and  similar  works,  subject  to  this  con- 
dition that  every  such  lease  be  approved  by  the  Commissioner  of  the  Division  by 
an  endorsement  on  the  lease  under  his  signature. — (Act  V  of  1859,  s.  i,  proviso.) 

(B)    Freedom  of  Assent. — "  Consent  is  said  to  be  free   when  it  is  not  caused  by 

(i)  coercion  as  defined  in  s.  15,  or 

(2)  undue  influence  as  defined  in  s.  16,  or 

(5)  fraud  as  defined  in  s.  17  or 

(4)  misrepresentation  as  defined  in  s.'i8,  or 

(5)  a  mistake,  subject  to  ss.  20,  21  and  22. 

Consent  is  said  to  be  caused  when  it  would  not  have  been  given  but  for  the 
existence  of  such  coercion,  undue  influence,  fraud,  misrepresentation  or  mistake.  " — 
(Section  14  of  the  Indian  Contract  Act.) 

(C).  Lawfulness  of  the  consideration  or  object  : — **  The  consideration  or  object 
of  an  agreement  is  lawful,  unless  it  is  forbidden  by  law,  or 

is  of  such  nature  that,  if  permitted,  it  would  defeat  the  provisions  of  any  law,  or 
is  fraudulent,  or 

involves  or  implies  injury  to  the  person,  or  property  of  another,  or 

the  Court  regards  it  as  immoral  or  opposed  to  public  policy.  In  each -of  these 
cases  the  consideration  or  object  of  an  *agreement  is  said  to  be  unlawful.  Every 
agreement  of  which  the  object  or  consideration  is  unlawful,  is  void.'*— (Section  23, 
Indian  Contract  Act.) 

The  contract  need  not  be  in  writing.— It  is  not  necessary  to  the  validity  of  a 
contract  creating  the  relation  of  landlord  and  tenant  that  such  contract  should  be 
in  writing,  but  where  it  has  been  reduced  to  writing,  registration  is  necessary  where 
the  law  requires  it. 
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II*    Where  the  relation  of  landlord  and  tenant  is  reasonablyimpUcd 
by  aots  of  the  parties. 

Nityanund  v.  Kishen  Kishore  (Sp.  W.  R.,  Act  X,  82)  is  an  extreme  case  where- 
such  relationship  has  ben  inferred.  ''  We  think/'  observes  Steer,  J.,  in  this  ca^e^ 
**  that  though  by  the  law  of  landlord  and  tenant  as  applied  in  England,  a  person  who> 
takes  and  cultivates  the  lands  of  another  (there  being  no  express  permission  Jto. 
cultivate  on  the  side  of  the  landlo/d,  nor  any  express  condition  to  pay  rent  on  the  part 
of  the  cultivator)  would  not  be  allowed  to  be  regardecf  as  a  tenant,  but  treated  as  a 
mere  trespasser,  the  peculiar  circumstances  of  this  country  preclude  the  applicability; 
of  the  technical  doctrine  of  the  English  law  of  landlord  and  tenant  to  such  a  case•^* 
Here  it  is  a  very  usual  thing  for  a  man  to  squat  on  a  piece-of  land,  or  to  take  tnta 
cultivation  an  unoccupied  or  waste  piece  of  land.  Tenancy  in  a  g^eat  many  districts 
in  Bengal,  commences  in  this  way,  and  where  it  does  so  commence,  it  is  presumed 
that  the^cultivator  cultivates  by  the  permission  of  the  landlord,  and  is  under  obligation 
to  his  landlord  to  pay  him  a  fair  rent,  when  the  latter  may  choose  to  demand  it* 
Thus,  the  established  usage  of  the  country  regards  these  parties  as  landlord  and 
tenant,  and  unless  the  landlord  chooses  thus  to  treat  hira,  the  cultivator  is  not  regarded^ 
as  he  would  be  by  the  law  as  administered  in  England,  as  a  trespasser  but  as  a  tenant^ 
and  he  would  be  so,  although  he  may  never  have  expressly  acknowledged  the  landlord's 
right,  or  entered  into  any  express  contract  with  him  for  the  payment  <rf  rent.  If  he 
chooses  to  cultivate  the  zemindar's  land  and  the  zemindar  lets  him,  there  is  an 
implied  contract  between  them  creating  a  relationship  of  landlord  and  tenant.  There- 
fore we  think  that,  under  the  cirumstances  of  the  case,  where  the  defendant  avowedly 
holds  and  cultivates  the  plaintiff's  lands,  he  is,  by  the  universal  custom  of  the  cottntry^ 
the  plaintiff's  tenant  and  while  so  holding  and  cultivating,  is  bound  to  pay  him  a 
fair  rent,  and  to  give  him  a  kabuliyat. "  So  it  has  been  held  that  parties  in  possession 
make  themselves  tenants  by  use  and  occupation,  and  may  be  sued  for  rent  even  though 
not  registered  by  the  zemindar. — (Ranee  Lalan  Mani  v.  Sonamani,  22  W.  R.,  334.) 
A  by  permitting  B  to  build  a  hdut  on  his  land,  impliedly  admits  hin}  as  his  tenant,  and 
can  claim  rent  from  him,  but  not  a  share  of  the  profits. — (W.  R.,  Sp..  165.)  A 
zemmdar  bv  taking  thedeposited  rent  of  the  plaintifTs  purchased  lands  admits  his  status 
as  purchaser  from  former  raiyats. — (Gudadhur  v,  Khetra  mohun,  7  W.  R.,  460.)  A  land- 
lord by  taking  rent  from  a  party  and  suing  him  for  arrears  of  liis  predecessor's  rent, 
acknowledges  him  as  his  tenant. — (Cazi  Syed  Mahon^ed  Azmul  v,  Chundilal,  7  W» 
R.,  250.)  A  party  in  possession,  and  receiving  from  the  occupant  raiyat  the  entire  rent 
payable  tor  the  land,  has  a  right. to  claim  rent  from  the  raiyat  as  his  personal  tenant 
apart  from  any  title  to  the  property. — (Bhyro  Sing  v.   Raja   I^lanund,  21  W.R.,  153.) 

In  a  suit  for  arrears  of  rent  plaintiff  must  show  that  there  was  some  contract  to  pay 
_     ,  ^  ^       ,  rent  entered  into  by  defendant.  This  may  be  shown  either  bv 

Kcccipt  (n    rent      proves  ^  •'  j 

that  relation.  the  evidence  of  some  specific  contract,  or  by  evidence  of  previous 

payment  from  which  a  contract  could  be  inferred.— (Luchmeeput  Doss  v.  Sheik  Enyet 

Ali,  22  W.  B.  346 ;    Nityande  Ghose  tr.   Krishna  Kisore,  S.W.  R.,   p.   1864,   Act  X 
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1882.)  In  the  course  of  the  judgment  in  this  case,  Ainslie  J.  observed  that  althoug-h 
there  may  not  have  been  speciRc  contract  to  pay  rent,still  the  plaintiff  would  be  entitled 
to  a  fair  compensation  for  use  and  occupation  of  land,  but  this  will  hardly  help  the 
plaintiff,  because  there  is  absolutely  no  evidence  as  to  what  would  be  a  fair  compensa- 
tion for  the  land,  except  the  evidence  of  previous  payment  of  rent,  Which  has  been 
rejected  as  not  trustworthy.  Although  the  Court  need  not  be  strict  to  tie  the  plaintiff 
down  to  the  exact  form  of  his  plaint,  yet  when  he  seeks  to  intrtoduce  any  change  he  must 
show  that  the  view  of  matters  which  he  now  puts  forward  was  one  which  has  been  really 
in  the  contemplation  of  the  parties  so  that  they  had  an  opportunity  of  bringing  forward 
evidence  on  the  point,  and  that  the  cvMence  on  the  record  was  really  directed  to  the 
substantial  cause  set  up.'*  Compare  Lukheekanta  Das  t).  Sumeeruddin  Luskur,  21 
W.  R.,  208,  F.  B.; — Lalamun  v,  Sonamun,  22  W.  R.  334.  Soumamaye  v  Dinanath  Srie 
Sonyasi  I.  L.  R.,  9  Cal.  988.  In  another  case  it  has  been  held  by  Phear.,  J,  that,  "the 
claim  of  the  plaintiff  to  recover  rent  from  the  raiyat  whom  he  sues  must  stand  Ut>on  one 
or  other  of  the  two  grounds,  namely  cither  the  raiyat  by  payment  of  rent  on  previous 
occasions  or  otherwise  has  admitted  himself  to  be  bound  to  pay  rent  to  the 
plaintiff  personally  or  the  pltiintiff  must  show  that  he  has  come  by  purchase 
or  some  sufficient  mode  of  transfer  into  the  place  of  those  persons  who  had 
previously  the  right  to  receive,  and  be  paid  the  rent  by  defendant  raiyat." 
Further  on  the  learned  Judge  says  that  the  paity  who  has  been  in  possession  by 
receiving  from  the  occupant-raiyat  the  entire  rent  payable  in  respect  of  the 
land,  or  by  virtue  of  any  acknowledgment  from  him  that  he  was  occupying  the  land 
as  tfie  said  party's  tenant  at  a  definite  rent,  has  a  right  to  claim  rent  from  the  raiyat 
as  hi%  personal  tenant  apart  from  any  title  to  the  property  on  which  he  relies. — (Bhyro 
Sing  V,  Rajah  Leelanand  §ingh  Bahadur  21  W.  R.,  153.)  A  lessee  may  sue  the 
under-tenants  and  recover  rent  from  them  without  proof  of  his  previous  receipt  of  rent. 
He  is  entitled  to  a  rent-decree  if  he  can  show  that  his  lessor  was  in  possession  by 
receipt  of  rent.  For  his  possession  is  in  the  eye  of  law  a  mere  continuation  of  that  of 
his  lessor.  A  purchaser  of  a  zemindari  is  entitled  to  all  the  rents  accruing  due  from 
the  date  of  his  purchase ;  and  if  the  tenants  or  raiyats,  after  having  had  notice  of  his 
title,  choose  to  continue  |o  pay  their  rents  to,  or  for  the  use  of,  the  former  proprietor, 
they  do  so  at  their  peril,  and  cannot  plead  such  payments  in  answer  to  a  suit  for  rent 
by  the  new  owner.  The  notice  may  be  either  actual  or  symbolical,  which  last  is 
usually  given  in  this  country*  by  placing  a  bamboo  on  the  land. — (The  Collecter  of 
Rajshahye  v.  Huro  Sundari,  Sp.  W.  R.,  Act  X,  6.)  A  landlortl  who  was  registered 
as  owner  of  the  land  in  respect  of  which  hfe  claimed  rdnt,  sued  the  occupier  for  such 
rent,  but  was  only  able  to  prove  the  fact  that  he  was  the  registered  owner,  and  was 
unable  to  show  that  the  relation  of  landlord  and  tenant  existed,  so  that  he  had  a  good 
title  to  the  estate  of  which  he  was  the  registered  owner.  It  was  held  that  theftuit  was 
rightly  dismissed. — (Ramkisto  v.  Sheik  Hurain,  I.  L.  R.,  9  Cal.,  517.)  The  resumption 
by  Government  of  invalid  lakheraj  land  creates  the  relation  of  landlord  and  tenant 
between  the  zemindar  and  holder  of  such    land. — (Huro   Prosad  v»  Shyama   Prosad, 
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6  W.  R.,  Act  X,  107.)  Similarly  the  decree  of  a  competent  Court  finding  that  the 
defendant  has  no  right  to  hold  land  as  lakhei^j  creates  this  relation  between  him 
and  the  proprietor  of  the  land.— Soudamini  %.  Surrup  Chunder,  17  W.  R.,  363- 
A  landowner  who,  after  the  expiration  of  a  lease,   continues  to  receive  rent  for  a  fresh 

Holding  on  after  the  lease.  period,  and  suffers  the  tenant  to  occupy,  must  be  considered 
to  have  acquiesced  in  the  tenant  continuing  to  hold  upon  the  terms  of  the  onginal 
lease,  i.e.^  as  tenant  from  year  to  year,  and  cannot  turn  out  the  tenant  or  treat  him 
as  a  trespasser,  without  giving  him  a  reasonable  notice  to  quit. — (Ram  Khelawan  v. 
Musst.  Soondra,  7  W.  R.,  152  ;  Jumail  Ali  v.  Chowdry  Chutturdhare,  16  W.R.,  185 ; 
C.  G.  D.  Betts  V,  Jamie  Sheik,  23  W.  R.,  271  ;  Shadhoo  Jha  r.  Bhupawan  Upadhya,  • 
5  W.  R.,  ActX,  17;  Ooma  Lochan  v.  Nityechand,  14  W,  R.,  467.)  But  to  justify 
a  holding  after  the  expiry  of  the  lease,  a  direct  consent  on  the  part  of  the  landlord 
is  requisite ;  otherwise  the  tenant  will  be  r^arded  as  a  trespasser  and  be  liable  to 
damages. — (4  W.  R.,  4 ;  Mr.  M.  H.  Gale  v.  Maharani  Sreemutty,  15,  W.  R.,  133.) 
A  condition  in  a  lease  allowing  a  tenant  to  hold  on  after  expiry,  till  a  new  arrange- 
ment is  made,  does  not  entitle  the  tenant  to  claim  a  fresh  arrangement  with  the 
zemindar  direct.— (i  W.  R.,  "250.)  A  tenant,  who  Isolds  over  after  the  expiration 
of  a  lease,  does  so  oa  the  same  rent  and  terins  as  before,  until  a  fresh  settlement 
is  come  to. — (Sheik  Enayutullah  v.  Sheik  Eleheebuksh,  Sp.  W.  R.,  Act  X,  42  ;  Tara 
Chandra  r.  Ameer  Mundle  22  W.  R.,  394.)  Where  a  tenant  who  has  a  lease  for 
one  year  holds  over  after  the  expiry  of  his  lease,  and  is  not  in  the  position  of  a  trespa- 
sser, it  must  be  presumed  that  he  has  continued  to  hold  on  the  same  terms  as  those 
on  which  he  held  in    the  first  year  of  his  term. — (Srimati  Altab  Bibi  v.  Joogul  Mundle, 

„         ,         ^    ^  25  W.  R.,  224:   Saheo  Sahai  v,  Bechan  22  W.  R.,  31.)  •  See 

Encroachment  by  the  ten-  J  »       t»  >  o    / 

ant.  notes  under  s.  51,  p.  225,  ante.     If  a  tenant  encroaches,  the 

presumption  is  that  he  does  so  for  the  benefit  of  the  landlord.— 2  Hay's  Reports,  560.) 

see  p.  232  ante.    But  a  tenant's   mere  statement    or  willngness  to    pay  rent  is   not 

sufficient  to    constitute  the  relation  of  landlord  and  tenant. — (Messrs.  T.  Lyons  and 

others  If.  M.  C.  G.  D.    Betts,   13   W.   R.,  94.)     Where  the  plaintiff  and  defendant 

both  held  pottas  from  the  same  zemindars^  but  plaintiff's  potta, 

nSfd\"%*uf  "by  implied       which  is  of  a  later  date,  is  for  a  moor/ut,  which  includes  the  land 

*=*'"^"*^*-  for  which  the  defendant  holds  a  lease,  plaintiff's  lease  does  not 

make  him  defendant's  landlord.— (Kalam  v.  Panchu,   11  W.  R.,    r28  ;  3  B.  L.  R., 

A.  C.   253.)    An  alluvial  formation  accreted  to  a  raiyat's  jote  and  the  proprietary  right 

in  the  accretion  was  clai^ned  by  the  Goverment  on  one  hand  and  the  neighbouring 

zemindar  on  the  other.     The    raiyat  held  Ips    jote  under  Goverment,   but  wishing 

apparently   to  make  sure  of  the  land  whichever  way  matters  turn  out,  he  sued  the 

landlord  for  a  potta.     The  Court,   however,  held  that  the  suit  was  not  maintainable. 

"Section  2  of  Act  X  of  1859. "   observed  Peacock,  C.   J.,   "enacts  that   every  raiyat 

shall  be  entitled  to  receive  a  potta  from  the  person  to  whom   th^  rent   of  land  held  or 

cultivated  by  him  is  payable.     In  this  case  the  rent  of  the  jote  is  payable  to  Goverment 

and  as  the  accretion  was  to  the  jote,  the  plaintiff  has  no  right  to  demand  a  potta 

from  the  zemindar  or  his  ijaradar.     He  is  not  the  raiyat  of  the  zeminder  or  his 
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ijaradar,  for  is  rent  payable  by  him  to  the  zemindar  or  his  ijaradar  nor  accretion.  "— 
Campbell  v.  Krishna  Dhun,  Marsh.*s  Reports,  6;. 

III.    Where  the  relation  has  been  created  or  continued  by  the 
operation  of  law  or  by  change  of  parties. 

As,  for  instance,  when  the  landlord  sues  a  trespasser  in  the  alternative  under  s. 
ByopentioBof  law.  '^7  ®^  '^*  Bengal   Tenancy  Act.    So   it  has  been  held  that  a 

decree  of  a  Civil  Court  in  a  suit  (the  plaint  of  which  referred 
to  s.  30  of  Reg.  II  of  1819,  and  s.  10  of  Reg.  XIX  of  1793)  which  declared  the 
right  of  the  zemindars  to  assess  rent  on  land  not  proved  to  have  been  held  under  a 
l^ant  prior  to  ist  December  1 790,  is  sufficient  to  establish  the  relation  of  landlord 
and  tenant  between  the  zemindars  and  the  party  against  whom  the  right  of 
assessment  was  declared. — (Srimati  Soudamini  v.  Sarup  Chunder,  8  B.  L.  R., 
App.,  82 ;  17  W.  R.,  363.)  But  a  different  view  has  also  been  taken.  Where  the 
lands  in  question  had  been  declared  in  a  previous  litigation  between  the 
parties  to  be  mal  lands  of  the  plaintiff's  zemindari,  wrongfully  held  by 
the  defendant  under  an  invaljd  lakheraj  title,  it  was  held  that  such  fact  was  not 
sufficient  to  convert  the  defaidant  into  a  tenant  of  the  plaintiff.— (Soudamini  v. 
Mohesh,  19  W.  R.,  262.)  Under  the  provisions  of  Reg.  V  of  1799,  s.  5,  and  R^. 
V  of  1827,  s.  3,  the  Collector  took  charge  of  a  sub-tenure  as  administrator  of  a 
deceased  person  to  whom  the  sub-tenure  belonged ;  it  was  held  he  was  in  no  sense 
the  tenant  of  the  superior  landlord,  and  consequently  no  suit  for  rent  will  lie  against 
him, — (Collector  of  Bogra  v,  Dwarkanath,-  4  B.  L.  R.,  App.,  80 ;  13  W.  R.,  194.) 
Where  a  putnidar  and  his  tenants  were  defendants  in  a  suit  brought  by  the  zemin- 
dar for  setting  aside  the  putni,  and  both  were  by  decree  made  liable  for  the  mesne 
profits  which  the  tenant  eventually  paid  out  of  his  own  pocket,  it  was  held  that  the 
effect  was  to  cancel  all  relation  of  landlord  and  tenant  between  the  putnidar  and  his 
tenant,  and  to  give  the  tenant  a  right  to  receive  back  what  he  had  paid. — (R^hal 
Moni  V,  Brajendra,  23  W.  R.,  303.)  Where  A  holds  under  B's  tenant,  his  possession 
is  not  adverse  to  B,  and  if  he  continues  to  hold,  the  presumption  is  that  he  holds  as 
before.  If  setting  up  a  title  to  any  portion  of  a  property,  he  obtains  a  decree  against 
B*s  alleged  tenant,  this  will  give  a  cause  of  action  against  A, — (Bungsaraj  v.  Mohunt 
Lai,  20  W.  R.,  395.) 

IV.    By  chancre  of  peurties— See  ss.  72  and  73  of  the  Act.  The  relation  of  land- 
R«r  XVIII  of  i8ia  8  3       ^^^^  *"^   tenant  continues    even  w];ien  the  interest  of  the 
«*•  *•  former  is  transferred  by  prix'ate  sale,  gift  or  otherwise  or  by 

an  execution -sale  or  by  the  operation  of  the  laws  of  inheritance  or  will,  or  by  a 
revenue  sale, — where  the  purchaser  has  no  l^al  power  to  avoid  the  tenant's  interest, 
or  having  such  power  does  not  elect  to  exercise  it.  The  law  on  this  point  has  been 
laid  down  by  s.  109  of^the  Transfer  of  Property  Act :  "If  the  lessor  transfers  the 
property  leased,  or  any  part  thereof,  or  any  part  of  his  interest  therein,  the  transferee, 
in  the  absence  of  a  contract  to  the  contrary,  shall  possess  all  the  rights  and,  if  the 
lessee   so  elects,  be  subject  to  all  the  liabilities  of  the  lessor  as  to  the  pn^rty  or  part 
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transferred  so  lon^  as  he  is  the  owner  of  it ;  but  the  lessor  shall   not,   by  reason  only 
of  such  transfer,  cease   to  be  subject  to  any  of  the  liabilities  imposed  upon  him  by  the 
lease,   unless  the  lessee  elects  to  treat  the  transferee  as  the  person  liable  to  him." 
There  may  not  be  an  express  agreement  between  the  parties  to   pay  rent :   and   where 
a  party  occupies  land  within  a  lemindari  as  a  tenant-at-will  on  term  of  paying  rent, 
a  purchaser  of  the  zemindari  would  have  a  right  after  his  purchase  to   treat   him  as 
a  tenant. — (Guru   Prossunna  v,    Sree  Gopal,  20  W.  R.,  99.)     A  purchaser  of  land  is 
bound  by  a  contract  between  his  vendor  and  a  tenant,   which   is  secured  by  the  rent 
of  the  land  remaining  in  the  hands    of  such  tenant,  the  contract  being  in  the  nature 
of  an  assessment  of  rent  of  the  property  sold. — (Churaman   v.  Musst.   Patoo   Keoi^ 
24  W.  R.^   68.)     So  the  relation   of  landlord  and  tenant  continues  when  the  latter 
is  a  permanent  tenure-holder  or  fixed  raiyat,  and  his  interest   is   transferred   by  sale, 
gift,   or  mortgage  (ss.  12  and  18  of  this  Act),  or  by  an  execution -sale  (ss.  13,  14  and 
18),  or  by  summary  sale  under  any  law  relating  to  putni  or  other    tenures   (  s.   8,   cl. 
I  of  Reg.  VIII  of  1819,  s.  105  of  Act  X  of  1859  ;  s.  4  of  Act  VIII,  of  1865,  B.  C;  s. 
159  of  this  Act),  or  by  the  laws  of  succession  (ss.  15  and  18  of  the  Act) ;  so   the  rela- 
tion continues  when   the  tenant  is  an  occupancy -raiyat,  and  his  interest  is  transferred 
by  devolution  or  death   (s.  23  of  the  Act),  or  by  execution -sale  for  arrears  of  rent  (s. 
159),  or  by  sale,  gift  or  otherwise  where  his  holding  is  transferable  by  usage   (s.    183, 
illustration   (I)),    or  where  his    interest   is    transferred  by     an  execution -sale  for 
money-decree  or  by  grants,  sale  gift  or  otherwise  with  the  consent  of  his  landlord.    Re- 
ceipt   of    rent    from  the  transferee   has  been   held  to  be  equivalent  to  such   con- 
sent.    A   zemindar  may  recognize  a  transfer  by   receiving  rent    from    the  trans- 
feree.— (Nobo  Koomar  v,  Kishen  Chunder,    Sp.  W.  R.,  Act  X,  112  ;    Dwarkanath  v, 
Allendi,    15    W.    R.,    320 ;     Dhunput  v,   Velleyet   Al,  id.. 

Recognition  of  the  trans-  '       o  *     o        »  ^        r  j 

feree  as  tenant.  2IX  ;  Anundmayi    r.  Mohendranarain,   id.,  264;    Hanooman 

tr.  Musst.  Koomerunnessa,  i  Hay,  266  ;  Meah  Jan  v.  Karunamayi  8  B.  L.  R.,  i.) 
A  zemindar  may  by  accepting  rent  assent  to  a  transfer  which  involves  a  sub-division 
of  a  tenure.— (Bharut  Chander  v,  Ganganarain,  14  W.  R.,  211.)  ^ The  mere  cogniz- 
ance  or  supposed  cognizance  by  a  zemindar  of  the  fact  of  a  party  having  purchased  a 
tenure  is  not  sufficient  to  cure  the  defect  of  non- registration.  It  must  be  shown  that  the 
zemindar  has  not  only  known  of  the  transfer,  but  has  accepted  the  transferee  as  his 
tenant.— (Sarkies  v.  Kali  Kumar,  Sp.  W.  R.,  Act  X,  98.)  Where  a  zemindar  takes 
rept  from  a  party  as  holder  of  a  tenure,  he  cannot  afterwards  draw  back  and  ignore 
the  position  of  such  pajtyi  even  although  the  latter  may  not  have  been  registered 
in  his  office.— (Mirtunjoy  v,  Gopal  Chunder,  #0  W.  R.,  466 ;  2B.  L.  R.,  A.  C,  131.) 
So  again  a  landlord  by  having  allowed  the  sums  paid  into  the  CoUectorate  by  a 
third  party  to  be  carried  to  his  credit,  was  held  to  have  clearly  recognized  the  transfer 
from  the  tenant  to  the  third  party,  although  such  transfer  had  not  been  registered.— 
(Ramgobindo  v.  Doshobhooja,  18  W.  R.,  195.)  In  the  same  way  where  a  landlord 
in  executing  a  decree  for  rent,  sold  his  raiyat's  tenure,  he  cannot  proceed  against 
ehe  old  tenant  for  arrears  of  rent ;  but  he  must  proceed  against  the  execution -purchaser, 
notwithsUnding  the  non-r^stration  of  the  purchase  in  his  sherista.— (Prosunnomoyi 
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V,  Bhubotarini,    lo  W.   R.,   494  ;  Gopee  Kristo  v.   Ram  Kumar,   Marsh.,  213.)     But 
the  payment  of  rent  to   the  gomasta  for  over   two  years  without  communicating  the 
fact  of  purchase  lo  the   zemindar   was   held   not  to    amount   to  a  recognition   of  such 
transfer  by  the  zeminder. — (Brojo  Bihari  v  AkaGolam,  16  W.  "R.,  97.) 
V. — Determination  of  the  relation  of  landlord  and  tenant 
Section  1 1 1  of  the  Transfer  of  Property  Act  gives  the  law  on  this  point  succinctly : 
"  A  lease  of  an  immovable   property  determines — 
{a)  by  efflux  of  the  time   limited   thereby : 

(b)  where  such  time  is  limited  conditionally  on  the  happening  of  some  event  — by 
*the  happening  of  such   event :  , 

(c)  where  the  interest  of  the  lessor  in  the  property  terminates  on,  or  his  power  to 
dispose  of  the  same  extends  only  to,  the  happening  of  any  event — by  the  happening 
of  such  event : 

(d)  in  case  the  interest  of  the  lessor  and  the  lessee  in  the  whole  of  the  property 
become  vested  at  the  same  time  in   one   person  in  the  same  right : 

(e)  by   express  surrender  ;   that   is  to   say,   in  case  the  lessee  yields  up  his  interest 

under  the  lease  to  the  lessor,  by «jnutual -agreement  between  them  : 

(f)  by  implied  surrender : 

(g)hy    forfeiture;   that  is  to   say,    (i)  in   case  the  lessee   breaks  up  an  express 

condition  which  provides   that   on  breach  thereof,   the  lessor   may   re-enter,   or   the 

lease  shall   become  void  ;   or  (2)  in   case  the  lessee  renounces  his  character  as  such  by 

setting  up  a  title  in  a  third  person  or  by  claiming  title  in  himself,  and  in  either  case 

the  4 lessor  or  his  transferee  does  some  act  showing  his  intention  to  determine  the 

leas^: 

(h)  on  the  expiration  of  a  notice  to  determine  the  lease,  or  to  quit,  or  of  intention 
to  quit,  the  property  leased,  duly  given  by  one  party  to  the  other. 

(a) —To  the  first  of  these  the  corresponding  section  of  the  Bengal  Tenancy  Act 
is  s.  44,  cl.  (c),  limited  by  s.  45,  which  apply  to  a  non-occupancy-right,  bnt  there 
is  no  corresponding  provision  for  tenure- holder  and  necessarily  none  for  permanent 
tenure-holder,  fixed  raiyat  or  occupancy- raiyat,  who  cannot  be  ejected  on  this  ground 
at  all.  • 

(6)— To  the  2nd  corresponds  s.  44,  cl.  (a),  limited  by  s.  46,  of  this  Act. 

(c) — As,  for  instance,  by  sale  of  the  estate  or  tenure  for  its  own  arrears  of  revenue 
or  rent,  where  the  purchaser  elects  to  determine  the  tenancy. — (Act  XI  of  1859,  ss.  52 
and  53  ;  Act  VII,  B.  C.  of  igSS,  s.  12  ;  Reg.  VIIE  of  1879,  s.  8,  cl.  i,  and  s.  11,  cl,  2  ; 
Act  VIII  of  1859,  B.  C,  ss.  66  and  59;  -^ct  VIII  of  1865,  ss.  16,  4.)  There  are  execp- 
tions  to  these.-(Act  XI  of  1859,  s.  51,  Act  VII,  B.C.  of  1868,  s.  12,  see  the 
Appendix.)  The  corresponding  sections  are  ss.  159,  160  and  161  of  this 
Act.     So  it  has   been   held  that  where   the  lessor's    interest 

Non-paymcnr  of  rent  docs 

not  determine  the  tenancy,      terminates  the  lessee  must  also  go  out. — (Hurish  Chunder  t. 
Sree  Kail,  22   W.    R.,    274;   Marsh.,    166.)     But  where  the  relation  is  once  admitted, 
it  continues,  and  mere  non-payment  of  rent  does  not  determine  the  tenancy. 
(d) — ^we  have  a  similar  provision  in  s.  22  of  this  Act. 
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(e) — corresponds  to  s,  86  of  this  Act. 

(/")— corresponds  to  s.  87. 

(j^)— (i)  Breach  of  Cgndition. — We  have  corresponding  provisions  in  ss.  10  and 
18  (with  respect  to  a  permanent  tenure-holder  and  fixed  raiyat),  in  s.  25  (with  respect 
to  an  occupancy-raiyat),  and  s.  44,  cIs.  a  and  b  (with  lespect  to  a  non-occupancy- 
raiyat). 

{g) — (2)  Disclaimer  see  pp.  142 — 145  and  191  ante.  It  may,  however,  be  argued 
that  it  is  only  when  a  plaintiff  seeks  to  eject  tenant  under  s.  155  or  s.  157  of 
the  Bengal  Tenancy  Act  that  the  law  of  forfeiture  will  not  apply,  but  when  he 
seeks  to  recover  possession  of  the  land  by  establishing  his  right  to  it,  there 
is  not  reason  why  the  tenant  who  has  denied  the  title  of  his  landlord  should  be 
allowed  to  fall  back  upon  a  status  which  he  does  not  recogTiise,  and  which  his  land- 
lord, upon  his  denial  of  his  right,  repudiates.  With  reference  to  holders  of  a  non-agicut- 
tural  holding  as  for  instance  the  holder  of  a  homestead  or  sursory  tenure-holder, 
s:  III  .  cl  9,  the  Transfer  of  Property  Act,  will  prevail.  (See  ss  112  and  117  of  that 
Act). 

(h) — We  have  a  corresponding  provision  in  s.  45  ftf  the  Bengal  Tenancy  Act. 

The  landlord  is  bound  to  give  and  maintain  peaoefol  possession.— But  the 

relation  will  not  exist  between  a  raiyat  and  a  zemihdar  until  the  former  has  obtained 
possession. — (Bharut  Chnnder  v.  Oseemuddin,  6.  W.  R.,  Act  X,  56).  Delivery  of 
possession  being  a  condition  necessary  for  the  maintenance  of  an  action  of  rent,  it 
is  necessary  for  the  landlord  to  show  that  the  tenant  was  able  to  receive  possession. 
— (Hurish  Chunder  v,  Mohini  Mohan,  9  W.  R.,  582  ;  Buller  v,  Lalit  Jha,  3  B.  4.  R., 
App.  119).  In  every  agreement  to  have  land,  there  is  an  implied  contract  tjiat  the 
lessors  will  give  peaceful  possession  of  the  land  leased  to  the  lessee— (Munee  Dutt  v. 
Campbell,  11  W.  R.,  27S).  It  is  not  necessary  for  the  lessee  to  apply  to  the  lessor  to 
be  put  in  possession — (Munee  Datt  v,  Campbell  in  review,  12  W.  R.,  149  ;  Radhanath 
V,  Jai  Sundur,  2  C.  L.  R.,  302).  The  landlord  is  bound  to  do  something  more  than 
merely  sign  the  lease  and  then  say  he  is  entitled  to  the  rent.  He  is  bound  to  put 
the  tenant  into  possession  of  the  land  or  secure  him  quiet  enjoyment  thereof. — Krista 
Sundur  v.  Kumar  Chunder  Nath,  15  W.  R.,  230.  Unless  and  until  he  does  so, 
he  is  not  entitled  to  the  rent. — Shama  Prosad  v,  Taki  ^ullek,  5  C.W.  N.  816. 
A  covenant  for  quiet  enjoyment  runs  with  the  land. — Lewis  v,  Campbell,  8  Tenant 
(1819),  715;  Campbell  v.  Lewis  (1820),  3  B  and  Aid.,  392.  A  covenant  is  said 
to  run  with  the  land  when  either  the  liability  to  perform  it,  or  the  right  to 
take  advantage  of  it,  passes  to  the  assignee  of  the  land — Woodfall  (i6th  Ed),  172. 
See,  however,  section  108  of  the  Transfer  of  Property  Act  which  runs  thus  : — "  In  the 
absence  of  a  contract  or  local  usage  to  the  contrary,  the  lessor  and  the  lessee  of 
immoveable  property  as  against  one  another  respectively,  possess  the  rights  and  are 
subject  to  the  liabilities  mentioned  in  the  rules  next  following,  or  such  of  them  as 
are  applicable  to  the  p'-operty  leased  :—(a)  The  lessor  is  bound  to  disclose  to  the 
lessee  any  material  defect  in  the  property,  with  reference  to  its  intended  use,  of  which 
the  former  is,  and  the  latter  is  not  aware,  and  which  the  latter  could  not  with   ordinary 


Digitized  by  LjOOQ IC 


436  BENGAL   TENANCY  ACT.  [chap.  xiu. 

(fare  discover ;    (5)  The  lessor  is  bound  on  the  lessee's  request    to    put    him    in 
'  possession  of  the  property ;  (c)    The  lessor  shall    be  deemed    to  contract  with  the 
lessee  that,  if  the  latter  pays  the  rent  reserved  by  the  lease  and  performs  the  contracts 
binding  on  the  lessee,   he  may  hold   the  property  during  the  time  limited  by  the  lease 
without  interruption.    The  benefit  of  such   contract  shall   be  annexed  to  and  go  with 
the  lessee's  interest  as  such,  and  may  bej  enforced  by   every  person  in  whom  that 
interest  is  for  the  whole  or  any   part  thereof  from  time  to  time  vested  j  («)   If  the 
lessee  becomes  aware  of  any  proceeding  to  recover  the  property  or  any  part  thereof, 
or  of  any   encroachment   made   upon,   or  any  interference  with   the  lessor's   rights 
concerning  such  property  he  is  bound  to  give,  with  reasonable  diligence,  notice  thereof 
to  the  lessor.  **    A   landlord   is  further   bound  to  maintain  his  tenant  in  possession, 
and  he  is  not  entitled  to  recover  rent,  if  the  tenant  is  interrupted  or  disturbed   by   him 
or  by  any  person  claiming  through  him,   or  paramount  to  him.    Thus  by  granting 
a  later  lease  he  makes  himself    responsible  for  any  loss  that  may  be  occasioned  to 
the  tenant  in   possession    under  a    prior  lease. — (Gobind    Chand  v.  Mun  Mohan,  14 
W.  R.,  43).     So  when  he  interferes  with  the  possession  of  his  tenant  by  inducing  his 
under-tenants    to     pay    rent   to*  him,   his  interference  amounts  to  dispossession.-^ 
(Hoymobuty  v.   Sri    Krishna,    14  W.  R,,  58 ;    Kadumbini  v.  Kashee  Nath,  13  W.  R., 
338);  or  if  he  takes,  possession  by  a  seezwal. — (Donzeller.  Gridhari  Sing,  23  W.  R.,  121). 
Eviction  by  title  paramount  to  that    of    the  lessor  is  a  good  answer  in  suit  for  arrears 
of  rent.      "  According  to  the   English    Law,  *  if   the  lands  demised  be  evicted  from  the 
tenant,    or    recovered  by   a    title     paramount,   the  lessee    is    discharged  from  the 
payment  of  the  rent  from    the   time    of  such  eviction, '  and   if  he  is  evicted  from  part 
the  rent  is  to  be  diminished  in  proportion  to  the  land  evicted.     It  is  laid  down  in  Bacon's 
Abridgment.   Tit.    Kent    {m)  where  a  lessor' enters  forcibly  into  part  of  the  land,  there 
are  variety  of  opinions  whether  the   entire  rent   shall    not  be  suspended  during  the 
continuance  of  such   tortious   entry,    and  it   seems  to   be   the  better  opinion  and  the 
settled  law  at  this  day,  that  the  tenant  is  discharged  from  the  payment  of  the  whole 
rent  till-  he  be  restored  to   the  whole  poseession,   that  no  man  may  be  encouraged  to 
injure  or  disturb  the*tenant  in  his  possession,  whom  by  the  policy  of  the  law  he  ought 
to  protect  and  defend,   and   it    has   been  held   that   when   a  lessee  is  evicted  by  title 
paramount  to  that  of  his  le$sor,   an  apportionment  of    rent   may  take  place  in  an 
action   brought  for  the  rent.     It  appears  to  me  that  the  onus  is  on  the  lessor,  or  who 
claims  to  be  entitled  to  an  apportionment  to  show  what   is   the  fair  rate  of  the  lands 
out  of  which    the  tenant  wa^    not  evicted.— (/^er  Peacock,  C.  J.,  Gopanand  v.  Lalla 
Gobind  Pershad   12  W.  R.,    109;    Brajanath  v.    Hiralal,    i    B.  L.  R.,  A.  C.  87,    10 
W.  R.,    120).     If  the   interference  be  in  respect  of  only  a  portion  of  the  property, 
there  should  be  no  apportionment  of  the  rent,   the  whole   rent  being  equally  charge- 
able upon  every  part  of  the  land. — Hurro  Kumari   v,  Purna  Chandra,  I.  L.  R.,  28 
Cal.^  188.     But  if  the   tenant  is  disturbed  by  the  wrongful  act  of  a  stranger,    the 
landlord's  right  to   receive  rent  is  not  affected.    The  tenant  may  proceed  against 
the  trespasser  under  law — (Gobind  Chunder  r.    Krishna   Kant,     14  W.  R.,     273 ; 
Donzellev.  Gourdhari,  23W.  R,,    121.)    The  right^  to  rent,  however,   ceases    if  the 
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tenant  is  dispossessed  by  a  -sttanger  who  has  a  good  title,  the  lessor  having  none* 
This  principle  is  recognised  in  Runglal  v.  LallaBudur  Pershad,  17  W.  R.,  386. 

It  is  not  only  actual  eviction  of  the  tenant  which  suspends  his  liability  to  pay 
rent ;  any  act  of  the  landlord  substantially  interfering  with  the  enjoyment  of  the 
demised  property  would  entitle  the  tenant  to  a  suspension  c^  the  rent  during  such 
interference,  even  though  there  can  not  be  actual  eviction — Dhanputi  Sing  v.  Mahomed 
Kazim  Ispahain,  I.  L.  R.,  24  Cal.,  296 ;  nor,  in  order  to  disentitle  the  landlord  from 
claiming  or  recovering  rent,  is  it  necessary  that  there  should  be  a  complete  eviction ; 
wilful  disturbance  of  the  lessee's  quiet  possession  and  enjoyment  is  a  sufficient  dis- 
entitling cause — Rani  Lalita  Sundari  v.  Rani  Sumamayee  Dasee,  5  C.  W,  N^* 
353.  In  one  case,  however,  it  was  held  that  when  the  superior  holders  of  a  tenure 
over  the  plaintiff  compelled  his  tenants  to  attorn  to  them  and  pay  rent  accordingly 
it  was  not  an  ouster  in  law  of  the  plaintiff,  and  that  the  plaintiff  was  entitled  to  a 
decree  for  rent  ags^inst  the  defendants,  who  were  said  to  have  a  cause  of  action 
for  damages  against  the  superior  holders  of  the  tenure.— Chundernath  v.  Jugut^ 
Chunder,  22  W.  R.,  337.  The  correctness  of  this  decision,  however,  is  doubtful.  Mere 
discontinuance  of  rent  by  the  raiyats  does  not  2imount  to  dispossession — Tanni 
Mohan  v,  Gunga  Prasad,  I.  L.  R.,  14  Cal„  649.  But  if  the  raiyats  withhold 
rent  at  the  instance  of  the  landlord,  it  is  a  disturbance  of  the  quiet  possession  of  the 
tenant.  In  a  suit  for  rent  where  the  tenant  defendant  allies  that  he  has  not  been 
put  in  possession  of  the  entire  land  demised,  the  onus  is  on  the  tenant  especially 
where  rent  has  been  paid  for  a  number  of  years  under  the  lease.  — Beni  Madhub  v. 
Sridhur  Deb,  I.  L.  R.,  10  C.  L.  R.,  555.  Where  a  lease  purports  to  granta  ^lar- 
ger  interest  than  the  lessor  possesses,  it  is  only  invalid  or  void  to  that  extent  aod  no 
more.  If  a  tenant  were  to  create  a  lease  extending  beyond  his  term,  the  lease  would 
take  effect  only  for  the  term  and  not  beyond.  Should  he,  however,  acquire  a 
larger  interest  during  the  subsistence  of  the  lease,  the  lease  would  extend  to  that 
interest. — Hurish  Chunder  v.  Sreekali  Mukherjj,  22  W.  R.,  274;  Sarat  Sundari  v 
Binny,  25  W.  R.,  347  ;  Modhu  Sudan  v.  Rooke,  i  0.  W.  N.,  433  ;  I.  L.  R.,  25  Cal.,  i ; 
L.  R.,  24  I.  A.  164.  A  Hindu  widow  who  is  in  possession  of  her  deceased 
husband's  estate,  cannot  grant  a  patni  unless  for  a  necessity  recognised  by  the  Hinilu 
Law.  If  it  were  created  without  any  such  necessity  the  patni  would  only  be  void- 
able, not  void ;  as  the  reversioner  might  elect  to  assent  to  it  and  treat  it  as  valid. 
—Modhu  Sudan  v.  Rooke,  supra.  Although  there  may  not  be  an  eviction  in  the 
proper  sense  of  the  word,  when  the  lessee  brings  a  suit  for  possession  of  the  lands 
demised  and  obtains  a  decree  only  for  a  par|,  the  result  of  which  is  to  preclude  him 
from  getting  a  substantial  part,  his  position  is  the  same  as  if  he  had  been  evicted. 
He  therefore,  has  the  same  equity  for  an  apportionment  as  if  he  had  been  evicted.— 
Imambundi  Begum  v.  Kumlesswri  Peshad,  I.  L.  R.,  21  Cal.,  1005. 

Tonant  OamiOt  dOXiy  landlord's  tltlO : — ^The  principle  is  "  once  a  tenant,  always 
a  tenant."  This  has  been  enunciated  and  embodied  in  section  iiuof  the  Indian 
Evidence  Act  which  runs  thus :  "  No  tenant  of  immoveable  property,  or  person 
claiming  through  such  tenant,    shall,    during  the  -continuance  of  the  tenancy,   be 
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permitted  to  deny  that  the  landlord  of  such  tenant  had,  at  the  beginning  of  the 
tenancy  a  title  to  such  immoveable  property,  and  no  person  who  came  upon  any 
immoveable  property  by  the  license  of  the  person  in  possession  there  of,  shall  be 
permitted  to  deny  that  such  persons  had  a  title  to  such  possession  at  the  time  when 
such  license  was  given."  See  Joynarain  Bosu  v.  Kadambine  Dasi ;  7  B.  L.  R., 
353;  and  Taylor  on  Evidence,  sections  88-9.  But  where  A  had  executed  a 
kabuliyut  to  B,  the  zemindar,  and  B.  subsequently  granted  a  pMtni  lease  to  0, 
who  sued  A  for  rent  upon  the  kabuliyut  executed  in  favour  of  A,  A  admitted 
the  execution  of  the  kabuliyut  but  pleaded  that  B  was.  only  a  benamidar  for  her 
nusband  ;  it  was  held  that  it  was  open  to  A  to  prove  his  plea. — Donzell  v.  Kedamath, 
7  B.  L.  R.,  720,  721  note ;  20  W.  R.,  352.  Bhyro  Singh  v.  Lelanund  Singh,  21  W.  R-, 
153 ;  Sonamairs  Bibi  v.  Dhan  Munshi,  i  C.  W.  N.,  xxiv.  So  a  tenant  who 
pays  rent  to  a  person  and  believing  him  to  be  the  landlord's  representative,  is  not 
estopped  from  showing  the  want  of  title  in  that  person. — (Banhe  Madhub  v.  Thakur 
Das,  B.  L.  R.,  F.  B.,  588  6  \V.  R.,  Act  X,  B.  B.,  71).  The  learned  Chief  Justice 
observed  in  this  case: — "But  even  if  the  widow  had  been  in  receipt  of  her  husband's 
share  of  rent,  that  is  to  say,  •if  after  her  husband's  death  the  tenant  had  paid 
rent  to  her  speaking  for  myself  alone,  I  should  have  been  of  opinion  that  neither 
she  nor  her  grantee  would  be  entitled  in  this  suit  to  recover  the  rent  after  the  will 
of  her  husband  was  established  and  her  title  disproved.  According  to  English  Law, 
if  a  man  takes  land  from  another  as  his  tenant,  he  is  estopped  from  denying  the 
title  of  that  person.  But  if  he  takes  land  from  one  person  and  aften^-ards  pays 
rent*  to  another,  believing  that  other  to  be  the  representative  of  the  person  from 
whonf  he  took  the  land,  he  is  not  estopped,  in  a  sui^  for  rent  subsequently  be* 
coming  due,  from  proving  that  the  person  to  whom  he  so  paid  rent  was  not  the 
legal  representative  of  the  person  from  whom  he  took.  For  example,  if  a  man 
pays  rent  to  another,  believing  him  to  be  the  heir-at-law  of  his  deceased  landlord, 
and  afterwards  discovers  that  he  is  not  the  heir-at-law  or  that  the  landlord  left  a  will, 
the  tenant  in  a  suit  for  subsequent  arrears  of  rent,  would  not  be  estopped  from 
showing  that  he  paid  the  former  arrears  under  a  mistake,  and  that  the  person  to 
wffom  he  so  paid  had  jio  title.  The  admis^ijn  of  a  man's  representative  character 
by  payment  of  rent  to  him  is  not  conclusive,  althoufjh  it  may  amount  to  primd" 
facie  evidence.  It  is  like  all  primd facie  evidence,  liable  to  be  rebutted  and  the 
tenant  is  not  estopped  from  ^rebutting  it,  if  he  can."  So  in  Ranee  Tilleswari  v. 
Rani  Ashmed,  24  W.  R.,  loi,  the  Court  remarked  :  "It  has  been  said  that  the 
plaintiff  has  already  recovered  a  decree  k>T  rent  against  the  ancestor  of  the  defendant 
for  a  previous  year,  and  he  is  therefore  estopped  from  denying  the  title  of  the 
plaintiff  who  has  thus  become  his  zemindar.  This  contention  is  not  correct.  If 
the  tenant  had  been  installed  in  possession  by  the  plaintiff,  t.  ^.,  if  his  tenancy 
had  been  created  by  her,  no  doubt  if  he  would  not  have  been  competent  to  question 
the  title  of  the  alleged  assignee  of  his  admitted  landlord,  and  I  do  not  know  of 
any  principle  of  law  which  prevents  him  from  doing  so.*'  So  a  receipt  of  rent 
in   which  the  zemindar  styled  himself  '*Zemindar  of  4   annans"   but  which    showed 
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that  the  raiyat  did  not  pay  the  zemindar  the  full  4  annas'  share  of  rent  was  held 
not  to  estop  the  raiyat  from  questioning  the  landlord's  title — (25  W.  R.,  69.)  Section 
116  of  the  Evidence  Act  shows  that  though  the  tenant  is  not  permitted,  during  the 
continuance  of  his  tenancy,  to  deny  that  the  landlord  had  at  the  beginnig  of  his 
tenancy t  he  is  at  liberty  to  prove  that  such  title  has  ceased  to  exist — (Burne  and  Co, 
V.  Rashamayi,  14  W.  RT.,  85;  Gopanand  v.  Gobinda  Prosad,  12  W.  R.,  109; 
Mohun  Mahla  v.  Meer  Shamsul  Huda,  21  W.  R.,  5  ;  Amner  v.  Ram  Krishna, 
I.  L.  R.,  2  Mad.,  264 ;  Vedu  v.  Nilkantha,  I.  L.  R ,  22  Bom.  420).  or  that  his  land- 
lord had  no  title  before  the  commencement  of  the  tenancy  where  the  tenant  was 
in  possession  before,  and  he  give  a  kabuliyat  to  a  person  claiming  a  derivative  titl^ 
from  the  last  owner,  he  is  not  estopped  from  disputing  the  title  of  that  person.  The 
Court  observed:  "The  words  *at  the  beginning  of  the  tenancy'  in  that  section  can 
only  apply  to  cases  in  which  the  tenants  are  put  into  possession  of  the  tenancy 
by  the  person  to  whom  they  have  attorned,  and  not  a  to  case  like  the  present, 
where  the  tenants  have    previously  been    in   possession.     Possession    in    this  case 

^   ,     .      . .  was   really  from  the  raiyat  defendant    to  the  plaintiff,   and 

Derivative  title.  •'  ^  r  » 

not    from  the  plaintiff  to  the  defendant.     Further  it  cannot 

be  said  that  there  was  any  such  contract  between  the  parties  as  would  estop 
the  d^endant  from  denying  the  plaintiff's  title  inasmuch  as  no  consideration 
was  given.  Had  the  plaintiff  inducted  the  defendant  into  possession,  the  giving 
of  possession  would  have  been  the  consideration,  but  the  defendant  was  in 
possession  before,  and  all  that  he  did  was  to  give  a  kabuliyut  to  a  person  claim- 
ing derivative  title  from  the  last  owner.  This  title  the  defendant  now  washes 
to  dispute,  and  we  think  that  he  is  entitled  to  do  so"— {Lai  Mahon^  v. 
Kallanis,  I.  L.  R.,  11  Cal.,  519).  See  also  Cornish  v.  Scarell,  8  B.  and  C,  471  ;  Hall 
V.  Butler  10  A.  and  E,  204;  Brojonath  Chowdhuri  v.  Lall  Meah,  14  W.  R.,  391 ; 
Jasingbhai  v.  Hatji,  I.  L.  R.,  4  Bom.,  79.  But  if  the  new  landlord  does  not  claim 
through  any  derivative  title  from  the  former  owner,  but  sues  upon  a  kabuliyat 
executed  by  the  tenant  in  possession,  will  this  decision  apply  ?  I  think  it  will,  be- 
cause the  words  'at  the  beginning  of  the  tenancy*  means  the  beginning  of  the 
tenant's  tenancy,  and  not  the  introduction  of  anew  landlord."  The  admission  in  the 
kabuliyat  will  then  operate  as  an  admission  but  not  as  estoppel.  In  a  suit  to  eject 
a  tenant  holding  over  af*:er  the  expiration  of  the  lease,  it  is  not  competent  to  the  tenant 
to  set  up  that  his  landlord,  the  plaintiff,  holds  under  an  invalid  lakheraj,  and  that  the 
zemindar,  and,  not  the  plaintiff,  is  entitled  to  the  land.— (2  Hay,  473;  Marshall, 
377). Similarly  a  person  who  pays  rent  to  another  believing  him  to  be  the  landlord's 
representative,  is  not  estopped  from  afterwards  showing  the  want  of  title  in  that  other. — 
Beni  Madhub  v.  Jhakurdas  B.  L.  R.,  7  B.  538  ;  6  W.  R.,  Act  X,  71 ;  Gouri  Das  v 
Jugomath,  7  W.  R.,  25.  A  tenat  is  not  precluded  from  questioning  the  title  of 
the  assignee  of  his  admitted  landlord.— Tillesvari  Koer  v.  Asmedh  Koer,  24  W.  R., 
loi  When  the  ostensible  landlord  is  not  the  real  lessor  and 
beneficially  entitled  to  the  rent,  but  is  only  a  benamidar  for 
a  third   party,    the  tenant   is  competent  to   deny  his  lessor's    title.— (Donzelle    v. 
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Kedamath,  7  B,  L.  R.,  720 ;  16  W.  R.,  186 ;  20  W.   R..  352 ;  24  W.  R.,  44.)— Kadur- 
nath  V.   Donzlle  26  W.   R.,  352 ;  Musst.  Indurbutti  Koer  r.  Shaik.    Muhbub  Aly, 
24  3V*  R*f  44;  Kailas  Mundle  v.  BuradaSundari,!.  L.  R.,  24CaI.  711. 

Possession  of  tenant  not  adverse  to  his  landlord:— Another  well    recognised 

principle  of  law  is  that  the  possession  of  a  tenant  is    not  adverse  to  his  landlord. — 
Shirsteedhur    Moioomdar    v.    Kali    Kant    i   W.   R,    i^i  ;      Watson    &    Co.    v, 
Shurut  Soondaree   Dbi   7.W.  R.,    395;  Davis    f».  Kazee  Abdil  Hamed   8    W.   B., 
55 ;    Grish    Chunder    Roy    v^    Bhugwan    Chundr   Roy    13  W.    R.,    191  •    LakHoo 
Khan    v,  I  Wise    18  W.   R.,  443-    Baboo  Doolee  Chund    v.    Sham    Beharee  Singh 
•24  W,     R.,    113;     Haradhun    Roy     v,    Hulodhur    Chunder    Chowdhroy    25   W. 
R.,  56;   Raj   Kishore  Surma  Chuckerbuty  v,   Grija  Kant   Lahiree  25  W.   R.,    66, 
Where  the  relationship  of  landlord  and  tenant    has    once  been  proved    to  exist,  the 
principle  of    once    a    tenant,    always    a    tenant '  will   apply,    and  the    tenant    will 
not    be   allowed     to    set  up  an    adverse  right.    The    mere    non-payment  of  rent, 
thou^  for  many  years,  is  not  sufficient    to 'show  that  the   relationship  has  ceased 
and  a  tenant  who    is  sued  for  rent  and  contends  that  such  relationship  his  ceased,  is 
bound  to  prove  that  fact  by  som^ affirmative  proof,  and  more  specially  is  he  so  bound 
when  he  does  not  expressly  deny  that  he  still   continues  to  hold  the  land  in  question 
in  the  suit.— (Rungalal  v,  Abdul   Guffur,    I.  L.  R.,   4  Cal.,   314;    Poreshn^rain  v, 
Kashi  Chunder,    I.   L.   R.,   4  Cal.,   661    ;   Grish  Chunder  v,  Bhugpvan  Chunder,  13, 
^\^   R.,  191 ;  Trailokya  v.  Mohim  Chunder,  7   W.  B.,  460.)     So  where  A  holds  under 
B's    tenant  his   possession    is    not  adverse   to  B,    and  if  he    continues  to  hold,  the 
pre5u.mption  is  that  he  holds  as  before. — (Bungsraj  v.  Mohun  Meghlal,  20  W.  R.,  398.) 
But  should  A  set  up   a  title  to    any  portion  of  the  property  and  obtian  a  decree 
against  B's  alleged  tenant,  that  would  give  B  a  cause  of  action  against  A —(Ibid,) 
The  principle  applies  so  long  as  there  is  no  dispute  or  confliting  claim. —  Ram  Chunder 
v.  Madha  Kamari   I.  L.  R„  12  Cal.,  481  P.  C.    Similarly  if  the  tenant  openly  sets  up 
an  adverse  title  and  holds  adversely,  limitation  runs.~(Humath  v.  Jogendra  Chunder, 
6  W.  R.,  218;  Nujimuddin  V.  Lloyd,  15  W.  R.,  232;  12  W.   R.,  P.   C,  6;  Tikaitnu 
Gouru  Coomaru  p.  Bengal  Coal  Co.,  13  W.,  R.,    129;  Tikaitnu  Gouru  Cumaru  v. 
Saroo  Cumaru,    19    W.    B.,   52 ;    Pitamber  Babu  v,   Niln^ani  Sing   Deo   I.   L.  R. 
3,  Cal.  793.    Gopal  Rao  v.  Mahadeo    Tao,     I.  L.     R.,   21   Bom.,    394;   Gossain 
Dalman    Puri   v,    Bipin    Behari,    I.    L.    R.,  18    Cal.,    520),     In    a  suit  for  poss- 
ession of   land  brought  against  a  tenant  who  is  really  a  trespasser,    the  defendant, 
by  merely  alleging  tenancy  in  his  written  statement,    does    not  preclude    himself 
from  pleading  limitation.— (Dinamayi    v^^j  Durga    Prasad,   21    W.    R.,    F.   B.,  70, 
overruling  7  W.  R.,  395.)  But  in  a  suit  for  possession,   where  the  defendant  admits 
tenancy  and  there  is  no  finding  to  the  contrary,  the  Court  cannot  regard  his  possession 
as  adverse,  and  apply  the  law  of  limitation,   even  if  the  plaintiff  has  not  had  khas 
possession  for    twelve  years. — (Doolee  Chand    v.  Sham  Bihari,    24  W,  R.,    113; 
Haradhon  v.   Hulodhur,  25  W.  R.,  56 ;  Rajkishore  v.  Girijakant,    25   W.    R.,    66 ; 
LakhuKhan  v.  Wise,    18  W.    R.,443;  Grish  Chunder  v.   Bhugwan,  13  W.  R.,  191  ; 
I.  L.  R.,  4  Cal.,  337  »  7  W.  R.,  395) 
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Porfeitxire  of  rights  by  denial  of  landlord's'title:— The  doctrine  of  disclaimer 

has  been  discussed  at  pp.  142-145  and  iQt. 

Bonanii-holder  • — in  a  suit  for  arrears  of  rent,  in  which  an  intervenor  alleging 
that  the  plaintiff  was  nferely  his  benamider  was  added  as  a  defendant  under  the 
Code  of  Civil  Procedure,  s.  72,  it  was  held  that  it  was  wrong  to  introduce  him  into 
the  case,  and  that  any  issue  as  to  the  alleged  benami  was  foreign  to  the  suit.— 
(Rughoonath  Prosad  v,  Byjnath,  24  W.  R.,  349.)  Plaintiff  who  derived  title  from 
At  who  was  the  ostensible  purchaser  of  certain  immoveable  property  at  an  auction -sale 
in  execution  of  a  decree  against  B,  brought  a  suit  to  recover  the  rent  of  such  property^ 
from  the  talukdars.  The  appellant  was  allowed  to  intervene  alleging  that  A  was 
the  benamidar  of  a  third  person  from  whom  he  himself  had  purchased  the  property. 
The  lower  Courts,  however,  refused  to  try  the  question  of  benami  as  not  being  admis- 
sible in  a  rent-suit.  On  appeal,  held^  that  the  question  of  benami  was  properly 
raised  in  the  suit  and  ought  to  have  been  tried. — (Tarini  Kant  v*  Krishna  Moni, 
5  C.  L.  R.,  179.)  The  Court  distinguished  this  case  from  the  former  thus  :  "  Here 
there  is  no  question  as  between  the  benamidar  and  t+ie  beneficial  owner,  i.^.,  between 
Gagan  Chunder  as  benamidar  and  Goluk  Nath  as  beneficial  owner.  It  is  admitted 
that  Ga^an  Chunder,  although  the  recognized  purchaser  of  Bisvanath's  interest  at 
the  execution -sale,  never  exercised  proprietory  rights  by  collecting  rent,  &c.  Con- 
sequendy  as  between  the  plaintiff,  who  derive  from  Gagan  Chunder,  and  the  inter- 
venor-defendant,  who  derive  from  Goluk  Nath  Chowdhry,  the  question  is  fairly 
raised  and  ought  to  be  determined,  namely,  which  of  the  two  is  entitled  to  the  nent. 
If  the  lower  Court  thought  that  this  question  of  title  could  not  be  raised  in  a. rent- 
suit  it  ought  not  to  have  admitted  the  intervenor-defendant  as  a  party  to  the  suit,  but 
having  admitted  him  it  ought  not  to  have  tried  the  issue  which  he  raised." 
T  sued  for  arrears  of  rent  on  a  specific  share  of  a  tenure.  G  intervened,  denying 
Ts  right  and  title,  and  claiming  the  right  to  recetve  the  rent  claimed  as  against  T :  Held 
that  the  question  of  title  having  been  determined,  Q  could  not  sue  to  re-open  the  same 
matter.^Gobind  Chunder  v.  Taruk  Chunder,  i  C.  L.  R.,  35.)  In  a  suit  for  rent, 
where  the  defendant  alleged  that  a  person,  not  on  the  record,  had  a  joint  interest 
with  the  plaintiff  in  the  property  in  respect  of  which  the  rent  was  due,  it  was  held 
that^  if  the  plaintiff  disputed  this  and  objected  to  such  course  being  taken,  it  was 
improper  to  add  such  person  as  co-plaintiff,  and  that,  if  added  at  all,  he  should 
be  a  defendant,  in  order  that  the  issue  between  him  and  the  plaintiff  might  be 
properly  tried ;  and  also  that  in  such  cas^  an  appeal  lies  under  s.  591  of  the 
Civil  Procedure  Code. — (Goghe  Sahoo  v.  Prcmlal  Sahoo,  I.  L.  R  ,  7  Cal.,  148.) 
A  landlord  cannot  hold  both  the  nominal   lessee  artd  the  benamidar  liable  for  rent, 

but  must  make  his  election.     **  If  he  proves  that  the  person  in 
In  benami  lease  or  trans-  ,  .^t    "    1  a  1  »       1  ^  e 

fers.  the  landlord  may  sue      whose  name  the  lease  was  taken  was  simply  an  agent  for 

t  tenant.  another,  he  can  proceed  against  that   other,  unless  he  elects  to 

sue  the  agent  on  his  written  contract  in  which  case  he  cannot  go  against  the  principal.' 

(Sheik  Kamyab   v.    Musst.    Omda  Begum,   Act   X,   88).    The  same  view  seems  to 

have  been    maintained  in  Prosunna  Kumar  v.  Kailas  Chunder,  8  W.  R.,  428 :  F.  B., 

56 
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The  question  is  in  fact  a  question  of  undisclosed  principal ;  and  the  following  sections  of 
the  Indian  Contract  Act  will  throw  some  light  upon  it :  **  In  the  absence  of  any 
contract  to  that  effect,  an  agent  cannot  personally  enforce  contracts  entered  into  by  him- 
self on  behalf  of  his  principal,  nor  is  he  personally  bound  by  them  :  such  a  contract 
shall  be  presumed  to  exist  in  the  following  cases:  (i)  where  the  contract  is  made 
by  an  agent  for  the  sale  or  purchase  of  goods  for  a  merchant  resident  abroad ;  (2) 
where  the  agent  does  not  disclose  the  name  of  his  principal ;  (3)  where  the  principal, 
though  disclosed,  cannot  be  sued.  "  (s.  230.)  "  If  an  agent  makes  a  contract  with 
a  person  who  neither  knows,  nor  has  reason  to  suspect,  that  he  is  an  agent,  his 
•principal  may  require  the  performance  of  the  contract ;  but  other  contracting  party 
has,  as  against  the  principal,  the  same  rights  as  he  would  have  had  as  against  the 
agent  if  the  agent  had  been  the  principal.  If  the  principal  discloses  himself  before  the 
contract  is  completed,  the  other  contracting  party  may  refuse  to  fulfil  the  contract 
if  he  can  show  that,  if  he  had  known  who  was  the  principal  to  the  contract,  or  if  he 
had  known  that  the  agent  was  not  a  principal,  he  would  not  have  entered  into  the 
contract."  (s.  231.)  *•  Where  one  man  makes  a  contract  with  another,  neither 
knowinfif  nor  having  reasonable  ground  to  suspect  that  the  other  is  an  agent,  the 
principal,  if  he  requires  the  performance  of  the  contract,  can  only  obtain  such 
performance  subject  to  the  rights  and  obligations  subsisting  between  the  agent  and 
the  other  party  to  the  contract  (s.  232).  "In  cases  where  the  agent  is  personally 
liable,  a  person  dealing  with  him  may  hold  either  him  or  his  principal  or  both  of  them 
iable. "    (s.  233.) 

'  A  registered  owner  under  Act  VII  of  1876  (B.  O^^See  notes  under  s.  60 

ante,*pp.  256-58. 

Onus  probandL — When  once  it  is  established  that  the  persons  at  one  time 

stood  to  each  other  in  the  relationship  of  landlord  and  tenant. 
When     relationship    of  i.ji_  •  «  ,,  .,.« 

landlord   and  tenant  has      or  had  i)een  gctmg  towards  each  other  as  such,   the  burden 

of  showing  that  the  rdationship  has  ceased  is  on  the  person 

affirming  it.— Sectibn   109  of  the  Evidence    Act  (Act   i   of  1872)  ;  see  also  Ameer 

Ali    and  Woodroffe's  Commentary  on  the    Evidence  Act,   2nd    Ed.,    p.    746 ;    and 

_  Mohun     Mahtoo    v.    Meer   Shumsool    Huda    21    W.    R.,   5;    Rungo    Lall    Mun- 

dul,  V.   Abdool  Guffoor   I.   L.  R.,   4  Cal.,   314,  supra ;   and  Parbutti  Dassi  v.  Ram 

Chand  Bhuttacharjee  3  Cal.  L.  R.,  576.  But  where  the  tenancy  is  not  admitted,   and 

it  has  not  been  shown  that  the*  parties  at  any  time  stood  to  each  other  in  the  relation - 

When  that  relationship      ^^"P  °^  landlord  and  tenant,  the  burden  of  proving  an  alleged 

Is  m)t  shown  to  have  ex-      tenancy    is  on  the    party  asserting  it    to  exist.— Ram moni 

Mohurir  r.  Aleemuddcen  20  W.  R.,  374  ;  Batai  Ahir  r.Bhug- 

gobutty  Koer  11  C.  L.  R.,  476.    Where,    in  a  suit    for  rent  or  recovery  of  possession 

or  enhancement,  the  defendant  sets  up  a  rent-free  title,  the  determination  of  the  question 

When    defendant  sets      ^'  *^^"®  ^^^  depend  on  the  particular  facts  of  the  case.— Guman 

up  a  rent-free  tide  J  Kazi  17.  Harihur  Mukerji    W.  R.,   Special  No..  F.   B.,  115; 

Matungini  Debi,  r.  'Mohammed,  W.  R.,  Special  No.,  Act  X,  30 ;  Bissessur  Chucker- 

butty  V.  Wooma  Churn   Roy  7  W.    R-.  44:   Purseeh  Narain   Singh  v.     Bissessur 
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Dyal  Singh  7  W,  R.,  148:  prodhan  Gopal  Singh  v.  Bhoop  Roy  Ojha  9  W. 
^*  570i;  Kaj  Kishore  Mookerjee  v,  Hurephur  Mookerjee  10  W.  R.  17.  Prem 
Chand  Barik  v.  Brojo  Nath  Koondoo  10  W.  R.  204,  Harihur  Mookhopadhya  t;. 
Madub  Chander  Babu  8  B.  L.  R.,  566.  14  Moore's,  i.  A,  152;  Arfun  Nissa 
V.  Peari  Mohun  Mukerjee  I.  L.  R.,  i  Cal.  378.  in  a  suit  for  resumption  of  lands 
where  the  defendants  allege  that  the  lands  are  lakheraj,  the  onus  is  on  the 
plaintiff  in  the  first  instance,  to  show  that  the  lands  are  mil,  and  if  he  fails  to 
make  out  a  primd  facie  case,  the  suit  should  be  dismissed — Narendra  Narain  r, 
Bishnu  Chander,  I.  L.  R,  12.  Cal.  182.  Where  the  title  of  landlord  is  admitted 
in  respect  of  a  portion  of  the  land  in  dispute,,  it  was  said  that  it  lay  on  the 
defendant  to  prove  his  plea  of  not  being  the  plaintiff's  raiyat  as  to  the  rest. 
In  Gooroo  Prosad  v.  Juggobundoo,  W.  R.,  Sp.  No.  i  F.  B.,  15,  which  was  a  suit  for 
assessment  at  enhanced  rates,  and  not  for  resumption  and  in  which  the  defendant 
admitted  that  the  main  portion  of  the  lands  in  dispute  was  rent-paying  but  alleged 
that  another  portion  was  rent-free,  it  was  held  that  the  plaintiff  was  not  bound  to 
prove  that  the  lands  were  rent-paying  until  the  d^endant  pointed  out  their  precise 
situation. — Sotto  Chum  v.  Mohesh  Chunder  3  W?R.,  178.  It  was  further  held 
that  where  the  defendant  admits  a  tenacy  for  one  portion  of  the  land  for  which  rent 
Part  rent-frecand  part  rent-  »«  sought,  he  must  give  some  prtmd  focie  proof  of  an  osten- 
P*y*"*f-  sible  rent-free  holding  to  bar  a  plaintiff  in  a  suit  for  enhanced 

rent .-r-Ashrufoon nissa  v.  Umung  Mohan,   5   W.  R.,    Act  X,    48;  see  also  Huree 
Mohun  V.  Gureebobllah  22  W.  R.,  41-7 ;  Ram  Kumar  v,  Beejoy  Gobind,  7  W.  R.,  535. 
But  where  there  lis  primd  facie  evidence  that  a  tenant   holds  part  of  land  sought 
to  be  enhanced  as  paying  rent,  and  part  as  rent-free,  or  where  the  tenant  stafts  his 
case  with  primd  facie  proof  of  a  rent-free  title,  the  onus  is  shifted  from  the  raiyat 
to  the  landlord.— Nehal   Chunder  v.   Hara    Pershad,  8  W.  R.,  183.     In  a  suit  for 
enhancement  of  rent,   where  the  tenant  undoubtedly  holds  and  pays  rent  to  the 
plaintiff    for  lands  within  his  zemindari^  the  mere  allegation  by  the  defendant  that 
a  portion  of  those  lands  is  rent-free  does  not  throw  the  onus  on  th&landlord  of  proving 
what   particular  portion  of  the  land  which  the  tenant  holds   is  rent-paying. — Heera 
Ram  V.  Ashruf  Ali,  9  W.  R.,  103.    The  onus  is  primarily  on  the  tenant  to  prove  that 
such  portion  of  the  land  is  so  held  by  him ;  when  he  has  done  so  the  onus  is  then 
shifted  upon  the  landlord  to  rebut  such  primd  facie  evidence.— Newaj   Bundhopadhya 
V.  Kali  Prosonno,  I.  L.  R.,  6  C^.,  543  ;  8  C.,  L.  R.,  6^;  Akbur 
Resumption  suit.  Ali  V.  Bhyea   Lai  I.  L.   R.,   6  Cal., '666  ;  7   L.  R.,   497-     But 

in  a  suit  for  resumption  of  lands  alleged  ^y  the  defendant  to  be  lakhiraj,  it  has 
been  held  that  it  was  not  enough  to  show  that  they  lay  within  the  ambit  of  the 
plaintiff's  gemindari.-W^vWwxr  v.  Madhub,  14  Moore's  I.  A.,  152;  8  B.  L.  R., 
566.  The  landlord  was  bound  to  show  in  the  first  instance  that  they  were  part  of 
the  mdl  lands  of  his  estate.  This  he  could  do  by  proof  of  receipt  of  rent  or  that 
its  proceeds  were  taken  into  account  at  the  Permanent  Settlement,  or  *'  by  any 
other  sufficient  means."— Bachuiam  v.     Peari    Mohan,      I.    L.  R.,   9   Cal.,     813 
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12   C.  L.  R.,   475;  Narendra  V.  Bishan^    I.  L.  R.,  laCal.,  182,  but  see  Raja   Sahib 

Persad    v.  Doorga  Pershad,    12  Moore's,  I.   A.,   331.     The  fact   that  the  land   in 

dispute   is  surrounded  by  other  lands   held  by  the  defendant  for  which  rent  is  paid, 

is  evidence  to  show  that  the  land  forms  part  of  his  tenure  and  is  not  his  lakhiraj 

holding" ;   but   no  decree  can    be    passed   adversely    to  the  defendant  on  that  fact, 

unless  it  be  held  to  establish  a  printd  facie  case  in  favour  of  the  plaintiff.    And 

where,  in  a  suit  by   a  landlord  for  khas  possession  of  land,   the  defendant  set  -  up 

and  proved  an   intermediate  tenure,   the     onus    was  held  to 
When  intennediate  tenure  .      ^  ,     r  •       •  t 

tet  up.  be  on   the  plaintift  to  prove  that  the  parcel  of  land  sought  to 

be  resumed  was  outside  such  tenure.— Rhidoy  Krista  v.  Nobin  Chundeo  12  C.  L.  R., 

457.     In  a  suit  for  enhancement  in  which  it  was  contended  that  the  land  constituted 

a  crant  created  before   1703,   it  was  decided  that  the  onu  - 
Liability  to  enhancement.  ^  ,        ,..«.  ,.  ..^  .,.,. 

was  on  the  plamtiff  to  show  that  the  land  was  mcluded  in 

the  Bemindari  at  the  time  of  the  Permanent  Settlement,  and  was  therefore  liable  to 
enhancement. — Assanulla  v.    Basaratali,    I.  L.  R.,    10  Cal.,  920.    Where,   in  a  suit, 
for  enhancement,   the    defendaqt  pleads  that  rent  had  been  assessed  on  lands  covered 
by  hedges  and  ditches  and  fbrming  boundaries  between  fields,  and  that,  according 
to  custom,  such  lands  were  not  liable  to  pay  rent  at  all,  the  ontis  is  on  the  defendant 
to  prove  the    custom. — Hurro  Chunder  v.  Jogeshar  Nundee,   6   W.   R.,   Act  X, 
46.     In  a  suit  for  enhanced   rent  of  a  taluk,   the  existence  of  which  as  an  ancient 
taluk  is  undonbted,   and  when  the  only   question   in  the  suit  is  whether  the  rent  is 
fixed  or  variable,   the  onus  is   first  on  the  defendand  to  prove  that   he  has  held  at  a 
uniform   rent  for  20  years,   ancl  (if  the  defendant  prove  so  much)  then,  on  the  plain- 
tiff to  prove  that  the   rent  has  varied  since  the  Permanent  Sattement. — Rashmani 
V.  Horronath,   i  W.  R.,  280.     When  a   tenure-holder  has  proved  that  he  has  held  the 
lands  at   a  fixed  uniform   rent  anterior  to  the  Decennial  Settlement,  then,  on  failure 
of  evidence  of  payment  of  a  fluctuating  rent  by  the  zemindar,  on   whom  the  omus 
probandi   lies,  the  tenure   must  be  held  to  be  an   intermediate  or  dependant  taluk 
within   the  meaning  of  section  51  of  Regulation   VIII   of    1793. — Bama  Sundari  v. 
Radhika,   13   Moor's,    I.    A.   248;   4  B.    L.  R.,    P.   C,   8;    13   W.   R.,   P.  C,   11. 
Where  enhancement  is  claimed  under  section  7  of  the   Bengal  Tenancy  Act,   and 
the  plaintifF's  case  is  that  he  is  entitled  to  receive  as  a  fair  rent  a  greater  share  of 
the  tenure-holder's  profit,     it    is  for  him    to  start  his  case  by.   proving    that  the 
existing  rate  was  below  the  customary  rate  payable  by  persons  holding  similar  tenures  in 
the  vicinity,  or  that  it  was  not  fair  and  equitable  ;  but  the  evidence  in  that  behalf  must 
,  be  of  a  character  sufficient  to  throw  on  the  defendants  the  burden  of  proving  that  the 
existing  rate  is  fair  and  equitable. — Hem  Chunder  v.  Kali  Prosunno,  I.  L.  R.  26  Cal., 
832.     Where  a  defendant  admits  being  a  tenant,  but    pleads    that    his    tenancy  is 
of  a  permanent  character  and   that  he  is  entitled  to  hold  at  a  rate  which  cannot 
be  enhanced,   the  onus  it  on  him   to  prove  his  allegation.— Rajah  Khetter  Kristo  v. 
Kunriar  Dinendra   Narain    3    C,    W.  N.,   202.     When  a  derendant  allies  that  he 
holds  a  permanent  tenure,   the   burden  of  proving^  ^h^t  fact  lies  on   him,  and  it  is 
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When  defendant  alieget  a  "^'  ^^^  ^^^  plaintiff  to  show  that  he  is  not  a  tenure 'holder 
pennanent  tenure.  but  Only  a  rfli>fl/.— Nilmoni  v.Mathura  Nath  C.  W.  N.,  clix. 

In  one  case  it  has   been  laid  down    in    somewhat  broad    terms,   that,   if   a  plain- 
When*  plaintiff  sets    np      ^^s^*s  "P  ^  against  Government  a  permanent   or  perpe- 
permanent  Mttiement.  tual  settlement,  it   is  incumbent  on    him    to    make  out    that 

case.— Prosunno  Coomar  ^f.  Secretary  of  State,  I.  L.   R.,    26  Cal.,  792;  3  C.  W.  N., 
695.     Inasuitbya  purchaser  at  a  sale  for  arrears  of  revenue  to  enhance  the    rents 
In  suit  by  auctlon.pur-      ^^  certain  taluks,  the  onus  of  proving  that  the  taluks  had 
chaser  for  enhanced  rent.         jj^^   ^eld  at  a   fixed   an   invaria  le   rem  twelve  years  an- 
tecedent to  the  Permanent  Settlement  is  upon  the  person  setting  up  such  a  title.-v 
Gopal  Lall   v.  Teluk    Chanddir   10  Moo.  L  A.,   283  ;    3  W.  R.  P.  C,   183.    Proof 
of  existence  of  the  tenure  hqm  the  time  of  Decennial  Settlement  is  sufficient  to   bar 
a  suit  for  enhacement  when  the  plaintiff  is  not  an  auction -purchaser  ;  but  when  the 
plaintiff  is    an    auction-purchaser  he  must    show    when   he  purchased,   before    he 
can  insist  upon  direct    proof    of    the    existence  of    the    tenure  twelve  years  prior 
to  the   Decennial  Settlement. — Remesh   Chander  v,    Modhusudan,   6  W.   R.,   252. 
Where  the  purchaser  of  an    estate  at  a    revenu^*^e    brought  a    suit  under  the 
When  purchase  has  been      P^-^visions  of  section   37  of  Act  XI  of  1859  to  eject  the  defen- 
made  at  rerenue-gaie.  dants  from  certain  lands  within  the   estate,  which  he    alleged 

they  were  holding  without  any  protected  interest,  but  which  they  on  their  side  claimed 
to  hold  as  a  subordinate  taluk  that  had  been  in  existence  and  in  the  possession 
of  themselves  and  their  predecessors  since  the  time  of  the  Permanent  Settlement, 
and  it  was  found  as  a  fact  that  the  tenure  had  been  in  existence  since  1798-99,  k  was 
held  that,  although  in  the  first  instance  thf  burden  of  proof  was  on  the  defendant, 
yet  it  had  been  discharged  by  the  proof  of  their  long  possession  and  of  the  fact  that  the 
taluk  was  in  existence  a  hundred  years  ago. — Nityananda  v.  Bungsi  3  C.  W.  N.,  341, 
See  also  Forbes  v,  Munshi  Mahomed  Hossein   20  W.   R.,  44.     In  a  suit  to  recover 

„  .        .  arrears  of-  rent  at  enhanced  rales,  the  onus  of  proving  both 

Enhanced  rent. 

the  quantity  of   land  held  by  the  defendant  and  the  rates 

is  upon  the  plaintiff. — Golam  Ali  v.  Baboo     Gopal  Lai,   7  W.  R ,  56.     It    lies  on 

the     plaintiff    to    make  out  distinctly    the    different    grounds  on    which   he    rests 

his  right  to  enhance,   vi3,,  excess  of  area,    increase  of  productiveness  apart  from 

the  tenant's  agency,   or  increase  in  the  value  of  produce. — Golam    Ali    v,  Gopal 

I^l,  9  W.   R.,  65.    Poolin   Beharee  v.   Watson  &  Co.,  9  W.  R.,  190 ;  and  he  must 

prove  that  the  present  rate  is  not  fair  and  equitable. — Hills  v.  Jendar  Mundul  i  W. 

R.,  3,    In  a  suit  for  rent  by  a  share-holdeg  when  the  defendant  contends  that  he  is  not 

bound  to  pay  otherwise  than  "by  entirety"  to  the  person  entitled  to  the  whole  rent,  the 

In  suit  br  share-h  ider      ^^"^  's  on   the  plaintiff  to  show  that  he  is  entitled  to  sue 

for  rent.  for  ^  fractional  portion. — Lalun  v.   Hemraj,  20  W.   R.,   76. 

Where    a    defendant  claims    reduction  of    rent  on  the  ground   of    diluvion,    the 

onus  is  on   him   to  prove  what    lands    have    been    washed 

red^cton/*'*"'*"*  *'^"*     away.— Savi  v.  Obhhoy  Nath  2  W.  R.,  Act  X,  28.    So  also 

when    he  pleads    remission  of  rent.^Bunwari   Lall  v,  Fur- 
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k>ng  g,   W.  R.,  23Q;    Rash    Dhary  v.   Khalcon    Singh   I.  L.   R.,   24    Cal.,  433. 

When  It      ii«ff«<!  that         WhcFC  the  lands  m    suit  formed  part  of  a  paint  belongi  ng 

laivati  hotdiDgfa  tmnsfer-      to  the  plaintiffs,  and  constituted  the    raiyati  holding  of  one  Jf, 

and,  in  execution   of  a  money  decree  against  the  said  M*were 

sold  and  purchased  by  the  defendant,   in  a  suit  by  the  plaintiff  to  recover  possession 

of  the  lands  upon  the  ground  that  the  holding  of  M  was  a  non- transferable  one,  and 

that  the  defendant  consequently  acquired  no  title  under  his  purchase,  the  defendant 

alleged  that  the  holding  was  of  a  permanent  and  transferable  character  ;  it  was  held 

that  the  onus  lay  on  the  defendant  to  establish  his  allegation.— Kripamay   Deby  v. 

DurgaGovind,  I.   L.    R.,   15  Cal.,   89,  dissenting   from    Doyes   Chand    v.    Anand 

Chunder,   I.    L.   R.,    14  Cal.,    382.    The  onus  of  proving  the  transferability  of  an 

occupancy  right  without  the  landlord's  consent  being    thus  upon  the  person  alleging^ 

it  when  the  allegation   is  based  upon  usage  or  custom,   it  is  necessary  to  prove  thet 

existence  of  such  usage  or  custom  on  the  estate  of  the  landlord,  or  that  it  is  so  prevalen 

in  the  neighbourhood  that  it  can   reasonably  be  presumed  to  exist  on  that  estate. — 

Palukdhari  V.  Manners,  I.   L.  R.,   23631.,  179.    The  onus  of 

When  It  k  ail^d  that      proving  ^ether  particular  land  is  the  proprietor's  private  land 

bSd.  *  ''°**'^**°^  8  p  vatc      jg  ^^  jj^^  person  allying  it  to  be  so.— Hari  Das  v.  Ghansam 

Narain,  I.  L.  R.,  6  All.  286:  See  section  120  (3)  or  notes  to  s.  120  ante,  » 

See  s.  51  aif^^and  notes  pp.  225-6  The  onus  of  proving  the  proper  rate  is  upon  thi 
plaintiff,  and  upon  the  defendant. — (Samira  Khatun  v.  Gopa 
Rate  of  rent.  j^,  Tagore,  f  W.  R.,  58 ;  Khola  Mandal  v.  Pirn  Sarkar,  6  W. 

R.,Act  X,  18  ;  Ashraf  v.  Ram  Kishor  Ghosh,  23  W.  R.,  288).  The  fact  that  a  tenant 
sometioie  ago  gave  a  kabulyai  for  a  limited  period  at  a  particular  rate  of  rent  is  not 
sufficient  to  thorw  upon  the  defendant  the  onus  of  proving  what  the  present  rent  is, 
without  any  evidence  on  the  part  of  the  landlord  that  the  rent  speciBed  in  the  kabulyai 
had  ever  been  realized  from  him.— (Makunda  Chandra  Sarma  v.  Arpan  AH,  2  C.  W. 
N.,  42).  In  a  suit  to  recover  arrears  of  rent  from. the  defendants  who,  as  ticcadars  of 
the  plaintiffs  share  in  a  certain  mouzah,  had  been  in  possession  from  1262 
to  1 281  without  having  paid  any  rent,  the  plaintiff  who  claimed  a  bhaoli  rent 
at  the  rate  of  9  annas  of  the  crop,  proved  that  in  the  mouzah  in  question  the  raiyats 
paid  rent  at  that  rate.  Held  that  under  the  particular  circumstances  the  onus  was 
on  the  defendants  who  aliped  that  the  proper  rate  was  8  annas  to  prove  their 
all^ation. — (Lochan  v.  Anup,  8  C.  L.  R.,  426).  In  a  suit  to  recover  arrears  of  rent 
at  enhanced  rates,  the  onus  proving  both  the  quantity  and  the  rates  is  upon  the  plaintiff 
and  not  upon  the  defendant.- (Ghulam  Ali  v.  Gopal  Lai  Tagore,  i  W.  E.,  56).  It 
lies  on  the  plaintiff  to  make  out  distinctly  the  different  grounds  on  which  he  rests  his 
right  to  enhance,  rig,,  excess  of  area,  increase  of  productiveness  apart  from  the  tenant's 
agency,  and  increase  in  the  value  of  produce.— (Ghulam  Ali  v.  Gopal  Lai  Thakur,  9 
W.  R.,  65  ;  Pulin  Bihari  Sen  v.  Watson  &  Co.,  9  W  R.,  190  ;  Doroa  Rai  v.  Melon, 
20  W.  R.,  416),  and  he  must  prove  that  the  present  rate  is  not  fair  and  equitable.— 
(Hills  V.  Jendar  Mandal,  i  W.  R.,  §).  In  a  suit  to  recover  arrears  of  rent  from  the 
defendants,  who»  as  thikadars  of  the  plaintiff's  share  in  a  certain   mauzah  had  been  in 
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possession  from  1262  to  1281  without  having  paid  any  rent,  the  plaintiff,  who  claimed  a 
bhaoli  rent  at  the  rate  of  9  annas  of  the  crop,  proved  that  in  the  mouzah  in  question 
the  riayats  paid  rent  at  that  rate,  and  it  was  held  that  under  the  particular  circumstances, 
the  onus  was  on  the  defendants  who  alleged  that  the  proper  rate  was  8  annas  to 
prove  their  allegations— Lochan  Chaudhri  v.  Anup  Singh,  8  C.   L.  R.,   426. 

Bate  of  rent:  Pleadings  ;  Court's  duty :— in  a  suit  for  rent  the  Court  should  find 

what  was  the  contract  between  the  parties,  what   the    area  and  jumma,  and  to  what 

arrears   (if    any)  plaintiff  was  entitled,  and  *not  proceed  upon  a  kind  of  rule  of 

proportion  having  reference  to  a  former  decision — (Karoona  Moni^r.  Kripanath,  18 

W.  R.,  399).     In  a  suit  for  arrears  of  rent,  where  the  plaintiff  fails  to  prove  the  rate 

of  rent  claimed  in  the  plaint,  it  is  the  duty    of  the  Court  to  find  the  proper  rate  of  rent 

payable  by  the  tenant  to  his  landlord,  and   not  to  give  a  decree  merely  for  the  rent 

admitted  by  the  tenant.    In  a  suitjfor   arrears  of  rent  for   the  years  1283-5  at  the 

rate  of  Rs.  2  pe.  bigha,  it  was  objected  that  the  plaintiff  had 

dI!Sm~?d!;'***"'^°*'*^  ^      previously    obtained  a  decree  in  respect   of   the  same  land 

against  the  defendant  for  the  years  1281  and  1282,  at  the  rate 

of  15  annas  per  bigha  and  that  they  could  not  now  elaim  at  a  higher  rate,  but  it  ap-» 

peared  that  in  that  suit  the  Court  did  not  find  what  was  the  proper  rent  payable  by  thtf 

defendant,  but  had  merely  given  a  decree  a*  the  rate  admitted  by  hin-  to  be  payable, 

it  was  held  that,  although   the  decree  for  the  rent  of  the  years  1281  and  1282  was 

binding  between  the  parties  as  to  the  rent  of ,  these  years,  it  m  no  way  estopped  the 

plaintiffs  in  the  present  suit  from  proving  the  proper  rate  of  rient  for  the  years    128:5-5-^ 

(Punnu  Sing  v.  Nirghun  Sing,  8  C.  L.  R.,  310  ;  I.  L.  R.,  7   Cal.,   298).     In  this  case 

in  the  previous  suit  the  rate  was  not  determined,  and  the  District  Judge  said  in  his'judg- 

ment:  "  I  record  the  fact  that  I  do  not  find  as  a  fact  that  rent  has  hitherto  been  paid  at 

the  rate  alleged  by  the  defendants.     I   merely  find  that  it  has  not  been  paid  at  the 

rate  alleged  by  plaintiffs";  and  elsewhere  "the  defendants' case  is  veiy  likely  to   he 

false."     Hence  the  Court  found  that  when  both  the  plaintiff's  and  the  defendant's 

allegations  are  false,  the  proper  and  actual  rate  of  rent  ought  to  have  been  determined  ; 

where  it  is  not  determined  but  a  decree  given  according   to  a  defendant's  admitted 

rate  which  was  not  true,  that  d'ecree  will  not  bind  the  parties  .for  rents  of  future  years. 

Where  however,  a  rate  of  rent  is  determined  and  decreed  to  a  landlord  for  a  certain 

vear  it  is  binding  on  the  tenant  as  regards  the  ensuing  years  until  the  latter  obuins 

a  d^ree  to  a  different  effect-(25  W.  R.,  10).     So  i«  Jeolal  v.  Surfun.  ,1  C.  L.  R., 

^8^  the  plaintiff  in  a  suit  for  rent  having  failed  to  prove  the  amount  the  rent  claimed 

by  him    the  Court,   in  trying  the  issue  -  what  is  the  proper  amount  of  rent  payable 

to  the  plaintiff  "  gave  the  plaintiff  a  decree  for  the  amount  admitted  by  the  defendant, 

that  amount  bLingless  than  that  claimed  by  the  plaintiff.     In  a  Uter  suit,  the  plaintiff 

sued  the  defendant  in  respect  of  the  same  holding  for  the  rent  of  a  subsequent  year,  and 

he  claimed  at  the  same  rate  as  he  had  claimed  in  the  previous  suit.    It  was  held  (Mitter, 

I     dissenting)nhat  the  decree  in  the  former  suit  >^s  resjudicata  as  to  the  proper  rent 

payable  by  the  defendant.  See  notes  under  tl.eheacTof  ^^^arfe  decree  and  Resjudicata. 

A  zemindar  and  patnidar  being  bound  together  by  the  terms  of  a  written  contract, 
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the  patni  potta,  the  xcmindar  can  only  sue  for  rent  on  the  terms  of  that  contract, 
but  not  for  rent  for  the  use  and  occupation  of  this — (Watson  and  Co.  v^  Tarini 
Chum,  18  W.  R.,  494;  Dhunendra  Chunderr.  Laidlay,  20  W.  R.,  400).  In  a  suit 
for  arrears  of  rent  where  defendant's  plea  of  payment  falls  to  the  ground,  the  fact 
of  plaintiff  having  sued  upon  a  false  ground  is  no  reason  why  he  should  not  obtain 
a  decree  at  the  rate  fixed  by  a  former  decree  as  the  proper  rate  demandable  from 
the  defendant — (Kishen  Mohan  v,  Rajoo,  19  W.  R.,  233).  When  defendants  ad- 
mitted having  held  certain  bhaoli  lan<l,  but  that  it  was  washed  away,  and  the  first 
Court  r^arded  the  plea  as  untenable,  it  was  held  that  this  was  not  an  absolute 
Ending  that  there  had  been  no  diluvion,  and  that  the  Court  was  not  bound  to  fix 
on  defendant's  admission  and  hold  him  liable  for  rent  of  the  bhaoli  land— (Chamaro 
V.  Tota,  19  W.  R,,  430).  When  a  landlord  sues  a  raiyat 
for  arrears  of  rent  alleged  to  be  .due  under  a  kabuliyat,  and 
the  Court  finds  that  such  kabuliyat  has  not  been  executed  by  the  defendant  but  it 
appears  notwithstanding  that  the  raiyat  occupied  the  land  under  the  zemindar,  the 
landlord's  right  to  have  a  further  trial  of  the  question  whether  any  rent  and  how 
much  is  due  will  depend  uport  the  claim  stated  in  the  plaint.  If  that  claim  is  in 
the  alternative  and  the  raiyat  thus  has  notice  that  on  failure  to  prove  the  kabuliyat, 
the  landlord  will  claim  rent  for  the  occupation  of  the  land,  the  landlord  is  entitled 
to  have  that  issued  tried  ;  but  if  a  claim  for  rent  on  account  of  such  occupancy  is 
not  in  the  plaint,  the  landlord  is  not  so  entitled,  although  it  is  in  the  discretion  of 
the  Court  to  amend  the  plaint  on  the  issue,  and  when  the  omission  has  been  from 
inadvertence  or  mistake,  it  would  generally  be  proper  to  do  so-(Lakhikanta«». 
Samumddin,  21  W.  R.,  F.  B.,  208).  Although  a  plaintiff  need  not  be  tied  down 
to  the  exact  form  of  his  plaint,  yet  when  he  seeks  to  introduce  any  change,  he  must 
show  that  the  view  of  the  matter  which  he  now  puts  forward  had  been  in  the  con- 
templation of  the  parties,  so  that  they  had  an  opportunity  of  bringing  forward  evidence 
on  the  point,  and  that  the  evidence  on  the  record  was  directed  to  the  substantial 
case  set  up.  In  a#suit  for  arrears  of  rent  plaintiff  must  show  that  there  was  some 
contract  to  pay  rent  entered  into  by  defendant.  This  may  be  shown  either  by  the 
evidence  of  some  specific,contract  or  by  evidence  of  previous  payment  from  which  a 
contract  could  be  inferred.— (Luchmeeput  v.  Sheik  Enyet,  22  W.  R.,  346.)  But  when 
a  plaintiff  simply  sues  on  o  kabuliyat  and  fails  to  prove  it,  his  suit  must  be  dis- 
missed.—(Bhyrub  Chunder  v.  'Haradhun,  2  Hay,  666.)  So  where  the  claim  was 
at  the  rate  fixed  by  the  revenue  officer  acting  under  Act  VI  (B.  C.)  of  1862,  s.  10, 
and  was  dismissed  on  the  ground  that  thfe  officer  had  not  the  power  to  assess  such 
rent  as  he  thought  proper,  it  was  held  that  the  plaintiff,  whose  claim  was  not  in  the 
alternative,  was  not  entitled  to  a  decree  at  the  rate  previously  paid. — (Dwarka  Nath 
V,  Ram  Lochun,  23  W.  R.,  465) ;  and  when  a  landlord  fails  to  prove  his  kabuliyat, 
and  there  is  no  evidence  to  show  what  rate  of  rent  he  is  entitled  to,  it  is  not  wrong- 
to  take  as  rent  the  amount  admitted  by  the  defendants. — (RoKinec  Kant  v. 
Shureekoonissa,  20  W.  R.,  64.  Similarly  when  a  landlord  sues  his  tenant  for 
rent  due  at   a  certain   rate,   but    fails  to  prove  his  claim  to  more  than  the  defen* 
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dant  admits,  he  is  entided  to  a  decree  for  the  amount  admitted  to  be  due— (Hulodhur  v. 
Seetul  Chunder,  23  W.  R.,  85).  In  a  suit  for  arrears  of  rent  where  plaintiff  failed 
to  make  out  his  claim  to  bhaoli  rent,  and  the  first  Court,  finding  that  there  was 
evidence  of  a  commutation,  dismissed  the  suit  with  a  reservation  of  the  plaintiff's 
Bhaoli  rate.  "^^^   '°   ^""ST  »  f^esh  suit   for    nukdi  rent,    and  the  lower 

Appellate   Court   finding   that  the   defendant    had   admitted 
owing  rent  in   money  decreed    the  claim   to  the   extent  of   the  admission,    it  was 
held  that  the  lower  Appellate  Court  was  right,*  and  that  the   reservation  of  right  by 
the  first  Court  was  of  doubtful    operation — (Musst.  Bibi  Jan   v,   Bhajul     Singh,    21 
W.  R.,  438).     In  a  suit  for  bhaoli   rent  where  the   quantity  of  land   is  disputed  and 
the  landlord  produces  as  evidence  a   khusra  or  appraisement  of  the  land,    it   is  not 
necessary  for  him  to   show   that  the  estimate  was  drawn   up  in   defendant's   presence 
and  acknowledged  by   him   but  only  that  defendant   had   notice  when  the  khusra  was 
about  to  be  made— (Haree  Narain  v.  Bsljeet  Jha,    24  W.  R..  125).     Where  a  proposal 
of  a  nukdi  settlement  is  refused  by  a  tenant  who  has  heretofore   paid  rent  in   kind, 
but  whose  tenancy   has  expired,   the  landlord   is  quite  at  liberty   to  let  the  land  to 
another  person — (Budhoo   Raot  v.    Dursun  Mahafqp,    24  W.  R.,  218).     A  landlord 
who   refuses  to  accept  bhaoli   rent  or   rent   in   kind   when   offered   to  him,   on   the 
ground  that  he  is  suing  for  a  money  rent,  cannot  on  the  dismissal   of  his  suit,   come 
into  Court  again  and  sue  his  tenant  for  the   value  of  what  he  refused  when  it  was 
proffered— (Mohunt  Narain  v,  Gour  Sarun,  23  W.  R.,  368).     Spction  20  of  Act  IX  of 
1880  B.  C.  (s.  7  of  Act  X  of  1871    B.  C.)  provides  :   *'  Every  holder  of  an   estate  of 
tenure,   in  respect  of    which  a  return   has  been   made  as  required  by  this  chapter, 
Road-ccs.    return;    no      ^*^^"  ^^  precluded  from  suing  for  or  recovering-(a^  ^y  rent 
**'^*^dT*  t'*^***^^**  ****"      whatsoever  for  any  land,   holding  or  tenure,    forming  part 
of  the  estate  or  tenure  to  which   such    return     relates,  but 
which  has  not  been  mentioned   in  such   return,  unless  it  be  proved  that  the  holding 
or  tenure  for  the  rent    of  which  the  rent*  is   claimed,  was  created  subsequently  to  the 
lodging  of  such  return  ;    (jb)  rent  at  any   higher   rate  tHln  is  mentioned  in  such  return 
for  any  land,   holding  or  tenure,   included  in   such  return,    unless   it   be  proved   that 
the  rent  of  such  land  or  tenure  has  been  lawfully    enhanced  subsequetnly  to  the 
lodging  of  such   return ;    Provided  that  the   Collector  may  al  his  discretion,   at  any 
time  within  six   months  from    the   presentation  of  any  return  made  under  this   part, 
receive  a  petition  correcting  any  such  return  ;  and  01^  the  acceptance  of  such   petition 
may  make  such   correction   in  the  valuation  of  the  estate  or  tenure  as  may  be  required 
and  as  soon    as  the  person  in  respect  of  >^ose  estate  or  tenure  the  return  and  valua- 
tion have  been  so  corrected,   shall   have  paid  in  all  sums  due  by  him  as  road-cess 
and  public  works  cess  in  accordance  with  such  corrected  valuation,  and  not  other-   • 
wise,   such  person  may  recover  such  rent  as  may  be  due  to  him  on  any  tenure  or  land 
included  in  the  return  of  such   estate  or  tenure  at  any  rate     not  being  in  excess 
of  the  rate  shown  in  the  corrected  return  as  payable  in   respect  of  such  tenure  or 
land.    Such  notice  as  the  Collector    may  dirccttshall  be  served   upon   the  parties 
affected  by  such  petition  at  the  expense  of  the  person  lodging  the  return  as  aforesaid." 
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The  owners  of  rent-free  lands  are  not  bound  to  pay  roadcess  before  publication  of 
the  valuation    rolls,   and  no   presumption   in   favour  of  such 
notbound  to  pay  road*  ess      publication  Can   be  made  under  section   114,   cl.    (e),  of  the 
S?llJ"rSruI'*'''''°°°'  ''**""      Evidence   Act,— (Ahsanullah     Khan     Bahadur  v.   Trilochan 
Bagchi,  I.  L.  R.,    13   Cal.,    197;   Rash   Behari    Mukerjee  v. 
Pitambori   Chowdhrani,    I.  L.  R.,    15  Oal.,  237.     But  this  rule  does  not  apply  to  rent- 
paying  \sLr\dt  in  respect  of  which  publication   of  the  valuation   rolls  has  to  be  made 
not  under  section   52,   but  under  section    35  of  the  Cess  Act.     It  would  appear  fronn 
the  provisions  of  sections  36  and  41  of  the  Act  that  "  the  publication    of    the  valuation 
Cplls  is   not  ;i  con  :ition   precedent  to  the  attaching  of  liability  to  pay   roadcess  for 
rent-payirp  Vx    'j  '      (Sii   >»     HJ^ugwati    Kunwari   Chowdrani  v.   Chhatarpat   Singh, 
.  Ta!.,  \V,  W,   J  I  i.ucr  i,ec.  19,  Act  IX   of  1880,  B.  C,     (The  Cess  Act)  holders 

oi  estates  or  tenures  in  respect  of  which  notices  of  valuation 
v-'ct^h  return/otnerwiI««  or  re-valuation  have  been  issued,  are  absolutely  precluded 
nyi  recoTcS>ie.  *  ^'  ^^^  f^om  suing  for  or  recovering  rent  for  any  land  or  tenure 
situated  in  estates  or  tenures  in  respect  of  which  no  returns 
have  been  lodged,  and  bhaoli  liand  must  be  included  in  such  returns  (Jagmohan 
Tewari  v.  Finch,  I.  L.  B.,  9  Cal.,  62  ;  11  C.  L.  R.,  100).  A  higher  rate  than  what 
is  stated  in  the  road-cess  return  is  not  recoverable  under  s.  20  Act  IX  of  1880  B.  C. 
See  notes  against  "cess  '*  under  the  head  of  Rate  of  rent. 

CeSSOS : — Cesses  recoverable  under  any  enactment  are  rent,  within  the  meaning 
of  its  definition— See  s.  3(5),  p.  35.  For  "illegal  cesses,  "see  s.  74 and  noits  ante. 
Roadcess  and  Public  Works  cess  are  recoverable  under  s.  25  of  ActX  of  1871,  B. 
C  (s.,47  of  Act  IX  of  1880,  B.  C),  in  the  same  way  as  rent.  -But  where  the 
defendants  executed  a  kabuliyat,  dated  the  ist  October  1870  which  contained  the 
following  stipulation,  "  if  in  future  any  chowkedari  tax  or  any  other  new  abwab  or 
tax  or  fee  or  Kor  or  any  additional  fee  on  jumma  be  fixed  upon  the  mehal  by  Govern- 
ment, I  will  pay  that  separately," — in  a  suit  by  the  zemindar  for  increase  of  rent  the 
defendant  claimed  to  set-ofP*a  sum  representing  the  amount  which  the  zemindar 
was  bound  to  contribute  under  the  Road  Cess  Act  and  Public  Works  Cess  Act,  and 
which  amount  they  had  paid  to  the  Collector,  it  was  held  that  the  amount  in  question 
camewithin  the  terms  of  the  kabuliyat,  and  that  the  defendants  were  not  entitled  to 
the  set-off  claimed  by  them — (Shambhunath  v,  Huro  Sundari,  11  C.  L.  R.,  140.) 
In  1862,  at  the  time  the  income-tax  was  in  force,  A  made  a  putni  settlement  of  certain 
land  with  5,  B  agreeing  to  pay  any  enhancement  of  the  revenue  that  might  be  made 
by  Government  at  any  time  or  *  any  imp(>st  in  future  to  be  laid  by  Government,  the 
income-tax  to  be  paid  by  A  according  to  his  income,  B  having  nothing  to  do  with  the 
•  same.  "  In  1876  A  brought  a  suit  against  B  for  arrears  of  rent.  B  under  the  contract 
claimed  to  have  a  set-off  as  a  tax  on  income,  a  sum  which  he  had  paid  under  the 
Roadcess  Act  which  had  been  passed  in  1871  after  the  Income-Tax  Act  had  been 
repealed.  It  was  held  that  the  tax  imposed  by  the  Roadcess  Act  passed  by  the  Bengal 
Council  could  not  be  considered  to  ^e  tax  on  income  ;  the  income-tax  having  been  a  tax 
imposed  by  the  Government  of  India  on  a  person's  annual  income,  levied  upon  whatever 
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actually  came  to  his  hands  as  income,  and  not  upon  the  value  of  his  property,  and  that 
therefore  B  could  not  set  off  the  amount  as  being  income  tax.  It  was  also  held  that, 
although  the  Roadcess  Act  contains  no  saving  clause  in  favor  of  contracts,  it  does  not 
prohibit  in  future  the  making  of  contracts  which  shall  interfere  with  the  incidence  of 
the  roadcess  as  directed  by  the  Act,  nor  vacate  contracts  that  may  have  been  made 
befere  the  passing  of  the  Act ;  and  in  the  absence  of  any  provisions  to  that  effect, 
an  agreement  entered  into  before  the  passing  of  the  Act  could  not  be  affected  by  the 
subsequent  passine  of  thfe  Act— (Surnomayee  Debi  v,  Kun>ar  Purchnaraia  Roy,  I. 
L.  R.,  4  Cal.,  576). 

Admissions  by  OO-tonantS ' — When  two  persons  are  sued  for  rent  as  joint  tenants,* 
an  admission  by  one  of  them  regarding  the  correctness  of  the  pla-ntiff's  claim  does 
not  bind  the  other.  If  they  had  been  sued  on  the  allegation  that  they  held  the  holding 
jointly,  a  separate  decree  for  half  the  amount  admitted  cannot  be  made  against  the 
tenant  who  had  made  the  admission. — (Chundareshwur  Narain  Pershad  v,  Chuni 
Ahir,  9  C.  L.  R.,  359.)  Similarly,  an  admission  by  one  raiyat  as  r^ards  the  rate 
at  which  he  holds  is  no  evidence  against  his  co^raiyats. — (Norohurry  Mohant  v, 
Naraini  Dassi,  W.  R.,  Sp.  No.,  F.  B.,  23.)  Nor  if  the  admission  of  a  co-sharer 
tenaht  that  a  particular  person  is  the  landlord  of  the  holding  any  evidence  against 
the  others. — (Kali  Kishore  Chowdhry  v,  Gopi  Mohan  Roy,  i  C.  W.  N.,  cliv.)  But 
where  one  co-tenant  is  allowed  by  his  co-sharers  to  hold  himself  forth  as  the  real 
holder  of  the  tenancy,  and  to  get  his  name  registered,  and  the  rent  receipts  stand 
in  his  name,  a  decree  obtained  against  him  binds  the  others. — (Moti  Lall  Poddar 
V,  Nripendra  Nath  Roy,  2  W.  N.,  172.) 

Ex-parte  and  Unezecnted  decrees : — in  Kali   Kant   Rai  v.  Ashrafunnissa,   (2 

W.  R.,  326)  it  was  ruled  that  in  suit  for  enhancement  ex  parte  summary  decrees  for  rent 

are  not  satifactory  proof  that  a  variation  has  taken   place  in   the  amount  of  the  rent 

paid.    A  rent  decree,  not  having  been  executed  within  the  period  allowed  by  law  for 

execution,   was  no  decree  and   no  evidence  against  tl^  fact  of  an  intervenor  having 

actually  received  the  rents  bond  fide. — Ram  Sundar  Tewari  v.  Srirtath  Dewari,  (10  W. 

R.,  215  ;  14  B.  L.  R.,  371.)  An  ex  parte  decree  for  rent  at  a  certain  rate  is  not  conclusive 

proof  that    the  land  was   held    for  »the    years  to  which  the 

Ex-parte     decree      not      decree    relates  at    that  rate,   until  it  has  been    executed. — 
conclubive. 

(Banee    Madhub    v.      Bhagabut     Pal,    20    W.     R.,    466; 

Bishun  Prasad  v.  Ramglri  Chella,  20  W.  R.,  3.)  So  wHere  a  suit  is  tried  ex  parte  and 

no  issues  of  facts  are  raised  beyo.id   the  general   issue  involved   ia  the  claim,   the 

decree  considered  as  evidence  is  only  evidetice  that  the  amount  of  rent  decreed  was, 

at  the  time  due  from   the  defendant   to  the   plaintiff,   but  it  is  no  evidence  of  thq 

amount  of  the  rental  of  the  holding.— (Goya  Persad  v.  Tarini  Kant,  23  W.  R.,-  149.) 

But  in   Maharaja  Beer  Chunder  v.  Ram  Kishen,  23  W^  R.,  128,    F.  B.,  14  B.  L.  R., 

370,  Couch,  C.J.,   observed  : —  'We  are  of  opinion   that  the  decree  (which  was  es^ 

parte  and  time-expired)    is  admissible  in  evidence.     The  question  of  its  value,   lyhen 

admitted,   is  to  be   determined  byth^  Lower   Courts."  The  same  case  again   camo 
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to  the  Court  after  remand,  and  it  was  held  that  where  the  plaintiff  sued  the  defen- 
dant for  a  year's  rent  at  the  same  rate  which  had  been  decreed  to  him  for  the  pre- 
vious year  in  a  suit  which  he  had  brought  against  the  same  defendant  for  rent  of 
the  same  property,  and  relied  upon  the  former  decree,  and  which  had  been  obtained  ex 
parte  as  evidence  of  the  rent  due  to  him  from  the  defendant,  it  was  held  that  the  decree 
in  the  first  suit  determined  the  amount  of  rent  due  from  the  defendant  to  the  plaintiff, 
and  also  that  the  decree,   and  his  right  to  take  out  execution  was  barred  by  limitation. 
— (Bir  Chunderv.  Hurish  Chunder,    I.   L.    R.,   3  Cal.,   383.)     See  also  Mahomed 
Kana  v,  Han   Mahomed,   24  W.   R.,  254.    But  these  decisions  do    not  find  that 
^x  parte  docT^e  is  conclusive  evidence.     So  it  has  been  held  that  a  decree  obtained 
ex  parte  is  not   final   within  the  meaning  of  expln.  4,  s.  13  of  Act  X  of   1877.     Such 
a  decree  is  not  conclusive  evidence  ^  of  the  amount  of  rent  payable  by  the  same 
defendant  in  another  suit  for  subsequent  rent  of  the  same  property.     Where  the 
plaintiff  sued  the  defendant  for  a  year's  rent  at  the  same  rate  which  had  been  decreed 
to  him  for  previous  year  in  a  suit  which  he  had  brought  against  the  same  defendant  for  rent 
of  the  same  property,  and  relied  upon  the  former  decree  which  had  been  obtained  ex  parte 
and  which  he  also    alleged  ha(^  *.been   duly  executed  as  evidence    of  the  amount  of 
rent  due  to  him  by  the  denf  endant,  but  it  appeared  that  the  LowerCourt  had  found  that 
the  alleged  execution  proceedings  were  fraudulent,  and  that  no  steps  had    been  taken 
which  gave  finality  to  decree,  it  was  held  that  the  decree  was  not  conclusive  evidedce 
of  the  amount  of  rent  due  from  the  defendant  or  of  the  questions  with  which   it  dealt. — 
(Nilmoney  Sing  v.  Heera  Lall,  I.  LR.,  7  Cal.,  23.)    The  Court  obseved  in  this  case  : 
*'  Om-  present  decision  does  not  conflict  with  that  in  Bir  Chunder  Manikya  v.  "Hurish 
Chunder  Das  inasmuch  as  the  question  here  is,   whether  the  plaintiffi    had  a   right 
to  use  ex  parte  decree  as  conclusive."     This  ruling  was  followed  in  Bhagirath  Patuni  v. 
Ram  Lochan,  I.  L.  R.,  8  Cal.,  275.     It  was  suit  for   rent  of  a  half  share  of  land ;  the 
plaintiffs  relied  upon  an  ex  parte  decree  for  rent  at  a  certain  rate  which  they  had  obtain- 
ed in  1869,  against  the  tenants  of  this  share.    The  defendants  relied   upon  a  subsequent 
decree     in     a  contested  suit^  by   plaintiffs  against  the    tenants     of    the  other  half 
share  in  which  a  lower  rate  of  rent  had  been  given.     No  other  evidence    than     the 
decrees   was   produced  on  either  bide.     It  did  not  appear  whether  the  ex  parte  decree 
had  been  executed.    Held,   that  it  was   open  to  the    defendants  to  dispute  the  rate 
of  rent,  and  that  the  plaintiffs  were  bound  to  prove  that  they  were  entitled  to  recover  it. 
In  a  suit  for  rent  the  plaintiff  claimed  that  he  was  entitled  to  payment  both  in  cash  and 
kind;  and  in  order  to  show  that  he  was  entitled  to  recover  rent  in  kind  tendered  iv/oex  parte 
decrees  obtained  by  his   predecessor  agaiqst  the  persons  registered  as   tenants  of  the 
tenure  at  the  time  the  decrees  were  obtained,   such    decrees   being  for  rerst^oth  in  cash      i 
and  kind.     It  appeared  that  the  defen^nt  was  the  owner  of  the  tenure  attR?'||H|||( 
the  two  decrees  were  passed,  having  acquired  the  tenure  by  foreclosure,  although  he  had 
not  registered  the  transfer  in  the  plaintiffs'  books,  and  that  he  was  not  made  a  party 
to  the  suit  in  which  the  decree  was  passed.  Held  that,  as  the  defendant  was  not  a  party 
to  the  suit  in  which  the  decrees  were  obtained,  and  did  not  claim  through  the  parties 
against  whom  they  were  passed  they  were  not  admissible  in  the  suit  as  evindence 
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against  him.  An  ex  parte  decree  obtained  against  ther^ster  ed  tenant  is  not  admissible 
as  evidence  against  an  unregistered  transferee  not  a  party  to  it.^Ram  Narain  Rai  v. 
Ram  Kumar  Chandra,  I.  L.  R.,  11  Cal.,  562).  On  tlie  other  hand,  in  Chandra 
Kumar  Datta  v,  Jai  Chandra  Datta,  19  W.  R.,  313,  it  was  said  that  a  defendant  who 
omits  to  defend  a  suit  and  allow  an  ex  parte  decree  to  be  passed  against  him  cannot 
afterwards  object  to  the  decree  as  no  evidence.  So  it  was  held  that  decrees  did  not 
become  ineffectual,  because  they  have  not  been  executed.— Ram  Sandari  9.  Ram 
Prosad,  8  W.  R.,  288  ;  Durga  Charan  v,  Dayamayi,  20  W.  R.,  243.  In  Jagadamba 
vT  Tarakant,  6  0.  L.  R.,  121,  their  lordships  of  the  Privy  Council  h^d  that  the 
effect  of  an  appeal  decided  by  them  ex  parte  could  not  on  that  ground  be  disputed.^ 
In  Hansu  Koer  v.  Sheogovind,  24  W.  R.,  431,  it  was  held  that  an  e^  ^r^  decree 
is  admissible  in  evidence  as  quantum  valeat  against  a  person  who!  was  no  party  to  it. 
These  conflicting  decisions  led  to  the  Full  Bench  in  the  case  of  Madhu  Sudan  «.  Brae, 
I.  L.  R.,  16  Cal.,  300.  In  this  case,  four  questions  were  referred  by  the  referring 
Bench  for  the  decision  of  the  Full  Bench,  (i)  whether  an  ex  ^arfe  decree  for  rent 
operates  so  as  to  render  the  rate  of  rent  res  judicata  between  the  parties  ?  (2) 
where  it  so  operates,  if  the  rate  of  rent  alleged  by  the  plaintiff  is  recited  in  the  decree, 
without  any  express  declaration  that  the  rate  of  rent  so  alleged  has  been  proved  ? 
(3)  whether  it  so  operates,  if  the  rate  of  rent  alleged  is  expressly  declared  by  the 
decree  to  have  been  proved  ?  (4)  whether  an  ex  parte  decree  operates  so  as  to  render 
any  question  decided  by  the  decree  res  judicata  in  the  absence  of  proof  that  such 
decree  has  been  executed  ?  The  Full  Bench  answered  the  first  three  questions  in 
the  negative.  It  was  said : — "  The  mere  statement  of  an  alleged  rate  of  rent  in 
the  plaint  in  a  rent  suit  in  which  an  ex  parte  decree  is  made,  is  not  a  statement 
as  to  which  it  must  be  held  that  an  issue  within  the  meaning  of  sec  13  of  the 
Code  of  Civil  Procedure  was  raised  between  the  parties,  so  that  the  defendant  is 
concluded  by  thW  decree.  Neither  a  recital  in  the  decree  of  the  rate  alleged  by  the 
plaintiff  nor  declaration  in  it  as  to  the  rate  of  rent  which  the  Court  considers  to  be 
proved  would  operate  in  such  a  case  as  to  make  that  matter  a  rp  judicata]  assum- 
ing, of  course,  that  no  such  declaration  were  asked  for  in  the  plaint  as  part  of  the 
substantive  relief  claimed,  the  defendant  having  a  proper  opportunity  of  meeting  the 
case."  The  fourth  question  propounded  by  the  referring  Bench  was  not  answered. 
In  the  recent  case  of  Madhu  Manjari  t?.  Jhumar  Bibi  (i  C.  W.  N.,  120),  it  was  held 
that  an  ex  parte  decree  for  arrears  of  rent  which  bas  been  duly  executed  is  some 
evidence  as  to  the  rate  of  rent.  See  also  Mati  Lai  v.  Nripendro  Nath  Rai,  2  C.  W.  N., 
172.  But  ain  ex  parte  decree  which  has  never  been  executed  is  no  evidence  as  to  the 
rate  of  rent. — (Ram  Chandra  v,  Haro  Gobindo,  i  C.  W.  N.,  cxxviii). 

Proof:  JamabxLndis,  Jamawasilbakis  and  Chittasr—The  value  of  these  docu- 
ment are  only  of  a  corroborative  character.  Jamabundis  represent  the  rent-roll  of 
the  estate  ;  Jamawasilbakis  ^ow  the  rent-roll  as  well  as  collections  and  arrears ;  and 

Chittas  are  the  measurement  records  of  raiyati  holdings.  They  are  no  evidence  perse 
and  can  only  be  used  as  corroboration  proof  when  they  are  produced  by  a  person 
who  has  collected  rent  under  them  and  who  «nerely  uses  them  for  the  purpose  of 

refreshing  his  memory.- (Mahomed  Mahmud   r.  Gafurali,   I.  L.   R.,    11    Cal.,   467; 
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Gobind  Chunder  v,  Anlo  Beebee,  i    W.  R.,  49  ;  AUyat  Chinaman  v.  Jugut  Chunder 
5  W.  R.,   242  ;  Khuromoni  r.  Bejai  Govind,  7  W.  B.,  533  ;  Ramlal  v.  Tara    Sundari 
8  W.  R.,    280;    Sheik  Newazi   r.  Lloyd,   8   W.  R.,    464 ;  Beejoy  Govind  r.  Bheekoo 
Roy,  10  W.  R.,  291  ;  Moheema  Chunder  v.  Purno    Chunder,   11   W.  R.,    165  ;   Belaet 
Khan   v.  Rashbihaii,  22  W.  R.,   549  ;  Sumamayi  v,  Johur  Mahomed,  10 C.  L.  R.,  545. 
\ccoTd\ng\y  famabandi  paper  can  never  be  treated  as  independent  evidence  of  any  con- 
tested fact.— (Chamami  Bibi  v.  Aimullah  Sardar,  9   W.   R.,   451).  Jamabandi  papers 
can  only  be  used  as  corroborrtive  evidence  of  the  same  value  as  that  which  is  attached 
to  books  of  gcconnt.— (Gajju  Koer  v.   Ali  Ahmad,    14  W.   R..  474 ;  6  B.  L.  R.,  App., 
52).    famabatidi  papers  for  the  3{ears  in   respect  of  which   rent  is  claimed,  prepared 
by  the  officers  of  the  person  claiming  the  rent,   cannot  be  evidence  of  his  right  to 
that  which  is  set  forth,  though  the  evidence  of  the  pat  wart  as  to  the  amount  collected 
in  former  years,  corroborated  by  the  Jamabandis  of  those  years,  would  be  conclusive 
(Dhanukdhari  Sahi  v.  Toomey,  20  W.   R.,    142).    But  the   jamabandis  papers  of  a 
former  patwari  are  valueless  without  the  personal  tistinoony  of  the  patwari, — (Bhagwan 
Datta    Jha  v     Sheo    Mongal  Singh,    22  W.    R.,    256.)    jamabandi  papers    filed 
by  a  propietor  in  batwara  proceedings  to  which  the  tenant  is   not   necessarily  a  party 
cannot  be  used  as  evidence  against  such  tenant  in  as  suit  for  arrears  of  rent  (Kishor 
Das  v.  Parsan  Mahtun,  20  W.  R.,  171).     A  purchaser  of  a  khas  mahal  cannot  sue  for 
enhanced  rent  upon  a  jamabandi  to  the  terms  of  which  the  tenant  has  not  consented.— 
(Inayatullah  Miah  IF.  Nubo  Kumar  Sarkar,  20  W.    R.,  207  ;  Reazudin    Mahomed  r. 
McAlpine,  22  W.  R.,   540),     Where  tenant,  who  were  aimadars,   voluntarily  signed 
a  jamabandi    drawn    up  under    sec.     9,      Reg.     VII     of     1822,     specifying     the 
amount    of     rent  payable  by     them,  it    was   held   to  be  evidence  against  them. — 
(Watson    V.     Mohendra    Nath    Pal,    23    W.    R.,    436).     A   jamabundi    prepared 
by    a   Deputy  Collector,  while    engaged    in    the    settlement  of     land    under    Reg. 
VII  of   1822,    IS  a  public  document  within   the   meaning  of  s.  74  of  the   Evidence 
Act.     It  is    not   necessary  to    show  that  at  the  time    when    such  document    was 
prepared,    a  raiyat  .affected  by   its  provisions  was   a    consenting  party  to    the  terms 
specified. — (Taru  Patar  v.  Abinash  Chandra  Datta,  L    L.  R.,  4  Cal.,  79).,  In  Akshai 
Kumar   Datta  v.  Sham^  Charan   Patitanda,    (I.    L.    R.,      16   Cal.,   586)    however, 
a  doubt  was   expressed  as  to  whether  a  jamabandi  drawn   up  under  Reg.  VII 
of  1822  was  a  public  document,  and  it  was  ruled  that  to  make  the  enhanced  rent    stated 
in  such   a  jamabandi  binding*  upon   a   tenant,  there   must  be   either  an   assent  to 
that  enhancement,   or  else  a  compliance  with   the   provisions   of  the  rent  law  with 
reference    to    enhancement    of    rent  in  fotce    at    the    time     of  such    enhancement. 
S\To\\a.x\y  jamawasilbakiSf    or  collection  papers,    are    not    evidence   by  themselves. 
The  mere  production  of  such  papers  is  not  enough.     But  coupled  with  other  evidence, 
they  often  afford  a  very  useful     guide  to  the  truth. — fRoshan    Bibi   v.  Hari   Krishna 
Nath,   I.  L.  R.,  8  Cal.  926).     Jamavtasilbakis  are   not  independent  evidence  of  the 
amount  of  rent   mentioned  therein,  but  it  is  perfectly  right   that  a  person   who  has 
prepared    such  jamawasilbaki  papers  on  receiving  payment    of    the    rent  should 
refresh  his   memory    from  such  papers  when  giving  evidence  as  to    the    amount 
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of  rent  payable.— (Akhi I  Chandra  Chaudhri  v.  Nayu,  L  L.  R.,  10  Cal ,  248). 
Certified  copies  of  survey  measurement  chittas,  field  books  and  maps  are  admissible  in 
evidence.— (Gopinath  Singh  V.  Anandmayi  Debi,  8  W.  R'.,  167).  Whatever  may  be 
the  value  of  chittas  in  questions  between  the  zemindar  and  his  tenants,  they  can- 
not be  received  as  evidence  of  boundary  against  a  rival  proprietor  without  further 
account,  introduction  or  verification. — (Ekkauri  Singh  v.  Hira  Lai  Sil,  11  W.  R.,  P. 
C.,  2  ;  2  B.  L.  B.,  P.  C,  4).  But  they  may  be  evidence  in  such  cases,  if  proved  to 
be  genuine  and  attested. — (Sudakhina  Chaudhrani  v.  Raj  Mohan  Basu,  3  B.  L.  R.,  A. 
O.I  377).  When  chittas  were  produced  by  the  plaintiff  as  evidence  of  c^tain  lands 
being  rent-paying,  it  was  held  that  they  wei^e  sufficiently  attested  by  the  deposition*^ 
of  the  village  guntastha  that  they  were  chittas  of  the  village  when  he  was  gumasthdf 
and  that  he  had  been  present  when,  with  their;  assistance,  the  measurement  of  the 
lands  of  the  village  had  been  tested. — (Debi  Prasad  Chaturji  v.  Ram  Kumar  Ghosal, 

10  W.  R.,  443).  Chittas  not  duly  proved  are  not  legal  evidence,  though  admitted 
by  the  Lower  Court  without  objection  from  the  opposite  party.— (Izzatullah  Khan  v. 
Ram  Charan  Gangiili,  12  W.  R.,  39).  Chittas  and  maps  made  in  contemplation 
of  resumption  proceedings  in  the  presence  of  both  parties  and  signed  by  the  parties 
are  legal  evidence. — (Sham  Chand  Ghosh  v.  Ramkrishna  Behra,  19  W.  R.,  309) 
Batwarah  chit^  are  no  evidence  between  raiyats  in  a  suit  for  possession  oi  ajote,^—' 
(Gopal  Chandra  Saha  v.  Madhab  Chandra  Saha  21  W.  R..  29).  When  a  chitta  des- 
cribes certain  land  as  a  taluk^  this,  in  the  absence  of  evidence  to  the  contrary,  implies  a 
permanent  interest.— (Krishna  Chandra  Gupta  v.  Safdar  Ali,  22  W.  R.,  326).  Chittas 
produced  from  the  Collectorate,  when  there  is  nothing  to  show  that  they  are* the 
record  of  measurements  made  by  any  Goverment  officer,  are  not  public  docufhents 
(Nityanand  Rai  v.  Abdur  Rahim,  L  L.  R.,  7  Cal.,  76.)  Chittas  made  by  the 
Government  for  its  own  use  are  nothing  more  than  documents  prepared  for  the 
information  and  guidance  of  the  Collector,  and  they  are  not  evidence  against  private 
persons  for  the  purpose  of  proving  that  the  land  described  in  them  was  or  was  not 
of  a  particular  character  or  tenure. — Ram  Chandra  Sao  v.  Banseedhur  Naik  I.  L, 
R.,  9  Cal.,  741 ;  F.   B.  See  also  Junmajoy  Mullick  v.  Dwarkanath   Mytee   L   L.  R., 

5  Cal.,  287,  s.  c,  4  C.  L.  R.,  574- 

Soad-308S  return: — Under  section  95  of  Bengal  Act  IX  of  1880,  roadcess  returns 
are  admissible  in  evidence  against  the  person  by  pr  on  behalf  of  whom  they 
have  been  filed,  but  are  not  admissible  in  his  favor.  Road-cess  papers  are  not 
admissible  against  a  tenant  either  as  substantive  or  corroborative  evidence  of 
the  amount  of  rent  payable  by  him.— Mahomed  Mahmud  v.   Gufarali,   L   L.    R., 

1 1  Cal.,  407 ;  or  against  another  shareholder. — Nasiram  v.  Gouri  Sunkur,  22 
W.  R.,  192.  Simple  statements  made  by  deceased  ijaradars  in  Cess  returns 
filed  by  them  regarding  assets  of  their  tenancy  arc  not  admissible  in  evidence 
against  third  persons.— Hem  Chandra  v.  Kali  Prosunno,  L  L.  R.,  26  Cal.,  832. 
It  has,  however  been  held  that  under  s.  13  of  I  of  1872  road  cess  papers  are  evidence 

quantum  valeat. — Daitari  Mohant  v.  Jugovundhu,  22  W.  R.,  297. 
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The  landlord  need  only  proceed  against  Ms  recognised  tenant :— Under  the 

old  law,  the  landlord  was,  only  bound  to  sue  his  registered  tenant  for  rent. — Huree 
Chum  Bose  v.  Meharoonissa  Bibec,  7  W.  R.,  318:  Forbes  v.  Protap  Singh  Doogur, 
7  W.  R.,  409  ;  Sadhan  Chander  Bose  v.  Gooroo  Chum  Bose,  15  W.  R.,  99 ;  Suddye 
Purira  V.  Boistab  Purira,  15  W.  R.,  261 ;  Dwarka  Nath  Mittra  v.  Nobango  Monjari 
Dasi,  7  C.  L.  R.,  233.  The  cogfnizance  or  supposed  cognizance  by  the  landlord^ 
the  purchase  of  a  tenure  was  held  not  to  be  sufficient  to  cure  the  defect  of  non- 
registration.— Sarkics  v.  Kali  Kumar,  W.  R.,  Sp.,  No.,  Act  X,  98.  But  if  he  recog- 
^  nised  a  new  tenant,  by  accepting  rent  from  him,  (Nobo  Coomar  v.  Krishna  Chunder, 
W.  R.,  Sp.,  Act  X,  112;  Mirtunjoy  v.  Gopal  Chundef,  loW.  R.,  466;  2B  L.  R., 
A.  C,  131  Bhurut  Roy  v.  Gunga  Narain  Mohapattur,  14  W.  R.,  211 ;  Dhunput 
Singh  Roy  Bahadoor  v.  Vellayet  Ali,  15  W.  R.,  21 ;  Anund  Moyee  v.  Mohendro, 
15  W.  R.,  264.  (Allender  v.  Dwarkanath  Roy.  15  W.  R.,  320},  or  in  any  other 
way,  (Mea  Jan  Munshi  v.  Karuna  Moyi,  8  B.  L.  R.,  A.  C,  i).,  as  by  allowing  sums 
paid  into  the  Collectorate  to  be  crried  to  his  credit,  (Ram  Gobind  v.  Dashobhuja, 
18  W.  R.,  195,  or  by  selling  his»raiyat's  right  and  interest  in  the  tenure,  (Prasunno 
May!  v.  Bhobotarini,  10  W.  It.,  494,)  he  could  not  resile  and  sue  his  old  tenant. 
He  can  recog^nise  him  to  what  extent  he  pleases — (Ganesh  Das  v.  Ram  Pershad,  5 
C.  W.  N.,  clxxv).  If  a  holding  had  been  let  to  more  than  one  rai|'at,  the  raiyats 
must  all  be  sued. — (Roopnarain  v.  Juggoo  Singh,  10  W.  R.304.)  The  unregistered 
transferee  of  a  transferable  tenure  could  not  be  treated  by  the  landlord  as  a  trespasser 
an^  was  entitled,  as  against  the  landlord,  who  had  evicted  him,  to  be  restored  to 
possession. — (Nabeen  Kishen  v.  Shib  Pershad,  8  W.  R.,  96.)  Under  the  present 
Act  if  an  occupancy- holding  is  transferable  by  custom,  and  the  raiyat  transfers  it 
without  notice  to  the  landlord  given  in  the  manner  prescribed  by  the  law,  he  remains 
liable  for  arrears  of  rent  accruing  due  after  the  transfers.  Accordingly,  the  landlord  may 
sue  either  the  raiyat  or  the  transferee,  or  both,  for  the  whole  of  such  rent. — See  s.  73 
ante.    When  a  landlord  has  obtained  a  decree  for  rent  against  his  registered  tenant,  a 

„  ,    ^   ,  ^  /I  transferee  of  the  holding  who  acquired  an  interest  in  it  after 

Refund  of  moaey  to  traoB*  '^  ^ 

««««•  the  decree,   cannot   mantain   a  suit  to  set  aside  the  decree 

except  on  the  ground  of  fraud,   nor  is  he  entitled  to  a  refund  of  the  money  paid  in 

satisfaction  of  the  decree-^Jadu  Nandan  Tewari  v.    Tirbhuban  Tewari,  C.   W. 'N., 

clxiv).     Althongh  the  landlord   is   entitled   to   look  to  the  recorded   tenant  only  for 

his  rent,   this    does  not  relieve  the  unrecorded    tenants  of 

Contrlbntion       between  ,     .      ,  <•    .,  .    *       *u 

tenante.  their  equitable  liability  to  pay  their  share  of  the  rent  to  the 

recorded    tenant  who    has    been  obliged  to  pay    the  whole.     Even  when    one     of 

the  unrecorded  co-tenants  has    sold  away    his    interest  before,  date  of   suit,    this 

will  not  relieve  him  of  his    liability,   even  when   he  has  derived  no  advantage  from 

the  payment  made,    if  he  was  a    co-tenant  at  the  time  when  the  liabilty  for  the  rent 

arose. (Govinda  Chandra  Chakravartii  v.  Basant  Kumar  Chakravartii,   3  C.  W.  N., 

384).    A  decree  for  arrears  of  rent  may  be  given  against  the  real  lessees  in  possession, 

although  no  previous  realisation  of  rent  directly  from  them  is 

tenant  may     ■  established,  and  no  written  agreement  is  shewn  to  have  been 
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executed  by  rtiem  in  their  own  names,  another  party  being  the  ostensible  holder  ofthe 
lease  and  not  denying  liability. — (Jadunath  Pal  v,  Prasanna  Nath  Datta,9  \V.  R.,  71; 
Bipin  Bihari  Chaudhri  v.  Ram  Chandra  Rai,  14  W.  R.,  12  ;  5  B.  L.  R.,  234;  Ram 
Tarak  Ghosh  v.  Biressar  Banurji,  6  W.  R..  Act  X,  52  ;  Jirabati^nnissa  z'.  Ram  Chan- 
dra Das,  6  W.  R.,  Act  X,  36.)  As  to  benami-holder,  see  p.  441  ante.  There  is  no 
,  privity  between  the  landlord  and  any  person  holding  a  subor- 
lord and  subtenant.  dinate  interest   in  a  tenure   or  holding.     Accordingly,    such   a 

person  cannot  be  joined  in  a  suit  brought  for  rent  against  the  actual  tenant,  much 
less  can  be  made  liable  for  it. — Macnaghten  v,  Bhikari  Singh  2  C.  L.  R.,  323  ; 
Pertab  Udai  Nath  Sahi  Dev -z*.  Pardhan  Mokand  Singh  I.  L.  R.,  25  Cal.,  399;^ 
C.W.  N.,  96.  But  the  landlord  may  sue  a  mortgagee  in  possession  for  rent. — Ibid, 
BdS  jUdiCAtft ;  — a  previous  decision  in  a  suit  for  rent  operates  as  res  judicata  in  a 
subsequent  suit  where  the  amount  of  rent  subsequently  accrued  due  is  in  issue.-— 
Jotindra   Mohan   v.  Shambhu  Chunder,  4  C.  W.  N.,  43.     In  a  suit  for  arrears  of  rent, 

where  the  plaintiff  fails  to  prove  the  rate  of  rent  claimed   in  the 

As  to  amount  of  rent.  ,    .        •    .      ,         ,  ..     i      a>  f-     ^     \  i- 

plamt,  It  IS  the  duty   of  the  y,ourt  to  find   the  proper  rate  of 

rent  payable  by  the  tenant   to  his   landlord,   and    ndt  to  give   a  decree   merely  for 

the   rent    admitted    by   the     tenant,     in   a  suit   for  arrears    ol     rent   for   the  years 

1283-5  at    the  rate    of   Rs.    2    per    bigha,    it  was   objected  that     the     plaintiff  had 

previously    obtained    a  decree    in  respect  of    the  same  land 

The  proper  rate  should  be      against    the    defendant    for    the    years     1281    and    1282   at 
determined.  ^  •' 

the    rate    of     I5    annas  per   bigha,     and    that    they    could 

not   now  claim   at    a  higher    rate,    but   it  appeared   tfiat   in    that    suit    the    Court 

did  not  find  what  was  proper  rent  payable   by   the   defendant,    but   had  merely*given 

a  decree  at  the  rate  admitted  by  him  to  be  payable.     It  was  held  that  although  the 

decree  for  the  rent  of  the  years  1281   and    1282    was   binding 

Effect  of  decree  at  a  certain      between  the  parties  as  to  the  rent  of  these  years,  it   in  no- way 

rate;  res  judicata  or  not.  .,..«..,  •      r  .1 

estopped  the  plaintiffs  in  the  present  suit  from  proving  the 
proper  rate  of  rent  for  the  years  1283-5.— (Punnu  Sing  r.  Nirghun  Sing,  8  C.  L.  R., 
310  ;  I.  L.  R.,  7  Cal.,  238.)  In  this  case  in  the  previous  suit  the  rate  was  not 
determined  and  the  District  Judge  said  in  his  judgment:  /'I  record  the  fact  that 
I  dB  not  find  as  a  fact,  that  rent  has  hitherto  been  paid  at  the  rate  alleged  by  the 
defendants.  I  merely  find  that  it  has  not  been  paid  at  the  rate  alleged  by  plaintiffs;  " 
and  elsewhere  **the  defendants'  case  is  very  likely  to*be  false."  Hence  the  Court 
found  that  when  both  the  plaintiffs'  and  the  defendants '  allegations  are  false,  the 
proper  and  actual  rate  of  rent  ought  to  liave  been  determined ;  where  it  is  not 
determined  but  a  decree  given  according  to  a  defendant's  admitted  rate  which  was 
not  true,  that  decree  will  not  bind  the  parties  for  rents  of  future  years.  Where. 
however,  a  rate  of  rent  is  determined  and  decreed  to  a  landlord  for  a  certain  year, 
it  is  binding  on  the  tenant  as  regards  the  ensuing  year  until  the  latter  obtains  a  decree 
to  a  different  effect.— (25  W.  R.,  10).  So  in  Jeolal  v,  Surfun,  11  C.  L.  R.,483»  the 
plaintiff  in  a  suit  for  rent  having  failed  to  prove  the  amount  of  rent  claimed  by  him, 
the  Court,  in  trying  the  issue  "what  is  the  proper  amount  of   rent  payabl  to    the 
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plaintiff, "gave  the  plaintiff  a  decree  for  the  amount  admitted    by  the  aefendant,    that 

amount    being     less    than   that    claimed  by  the    plaintiff.     In    a    later  suit,    the 

plaintiff  sued    the    defendant    in    respect    of    the    same    holding    for    the    rent    of 

a  subsequent  year,   and  he  claimed  at  the  same  rate  as  he  had  claimed  in  the  previous 

suit.     It  was  held  (Mitter,  J.,   dissenting)   that  the  decree  in  the  former  suit  was 

res  judicata  as  to  the  proper   rent  payable  by  the  defendant.     The  seeming  conflict 

between  these  two  cases  has  been  explained    in   Hari  Bihari  v.  Pagan  Ahir,  I.   L, 

R.,  19  Cal.,  659,   in  which  it  was  said  that  whether  in  these  circumstances  the  former 

decision  acted  as  res  judicata  or  not,  would  depend  on  whether  in  the  previous 

suit  all  that  had  been  determined  was  that  the  plaintiff  should  recover  from   the 

defendants  as  rent  for  the  period  in  question  the  sum   admitted  by  them  to  be  due, 

or  whether  what  was  decided   was  that  the  sum  admitted  by  the  defendant  was  the 

proper  amount  of  rent  payable  for  the  land  in  suit  for  the  year  or  years  in  question. 

The  decision   in  this  case  was  followed  in   Bakshi  v.   Nizamudin,   (I.  L.  R.,  20  Cal., 

505)  in  which  approval  was  expressed  of  the  rule  said  to  be  therein  laid  down,  vis,, 

that  where  in  a  rent  suit  a  Judge  tries  the  question  and  gives  judgment  on   the 

question  ** what  is  the  yearly  rent,"  and  makes  that  the  foundation  of  his  judgment, 

that  becomes  res  judicata  between  the  parties.    See  also   Bhuban   Mohan  Sen   r. 

Durga  Nanda  Das,  2  C.  W.  N.,  ccciii.     A  decision   in  a  suit  where  the  rate  of  rent 

is  not  in  issue  does  not  operate  as  res  judicata  as  regards  the  rate  in  a  subsequent 

suit. — (Balaram  Mundal  v,  Kartik  Chandra  Rai,   4  C.  W.  N.,  161).     In  Rash  Dhari 

Gop  V,   Khakon   Singh,    I.  L.   R.,    24  Cal.,  433,   it  has  been   ruled  that  in   suit  for 

arrears  of  rent,   when  the  plaintiff  fails  to  prove  that  the  defendant  holds  at  the 

rate  alleged,  it  is  not  the  duty  of  the  Court  to  ascertain   what  is  a  fair    rate,  unless 

asked  to  do  so  and  it  was  pointed  out  that  the  case  of  Pannu  Singh  v.   Nirghin 

Singh,  I.  L.  R.,    7  Cal.,   298  does  not  lay  down  that  it   is  bound  tfi  do  so.     Previous 

decrees  for  cesses  at  a  certain   rate  obtained  by  a  landlord  against  a  tenant  do  not 

operate  as  res  judicata  in  a  subsequent  suit  for  cesses  claimed  at  a  higher  rate, 

*         although  they  are  admissible  as  evidence  in  the  suit  and  may 

raise  a  presumption  against  the  tenant. — (Ricketts  v»  Rameswar 

Malia,    L  L.  R.,  28  Cal.,    109).     Nor  is  a  tenant,  who  had  not  objected  in  a  previous 

suit  to  the   recovery    of  an  illegal  cess,    debarred  from   raising  the  same  plea*  in 

a  subsequent  suit. — Woomesh   Chandra    v,   Barada    Das,    I.   L.    R.   28    Cal.,   17. 

The  mere  statement  of  an  alleged  rate  of  rent  in  the'plaint  in  a  rent-suit  in  which  an 

ex  parte  decree  is  made,   is  not  a  statement  as  to  which  it  must  be  held  that  an  issue, 

within     the  meaning  of  section  13    of  the  Code    of   Civil   Procedure,    was  raised 

between  the   parties  so  that  the  defendant  shall  be  concluded 
Ex  parte  decree.  * 

by  the  decree.     Nor  would  a  recital  in  the  decree  of  the 

rate  alleged  by  the  plaintiff,   or  a  declaration   in  it  as  to  the  rate  of  rent  which  the 

Court  considers  to  be  proved,   operate  in  such  a  case  so  as  to  make  that  matter  res 

judicata^  assuming,   of  course,  that  no  such  declaration  were  asked  for  in  the  plaint 

as  part  of  the   substantive  relief  claimed,  the  defendant  having  a  proper  opportunity 

of  meeting  the  case.— (Madhu  Sudun  v.  Brae,  I.  L.  R.,  16   Cal.,   300.  F.  B.,)    An 
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ex  parte  decree  for  arrears  of  rent  is  mere  evidence  as  to  rate  of  rent. — Madhu  Manjari 

V,  Jhumar   Bibi,   i    C.   W.   N.,    120;     Mati    Lai  v,     Nripendra   Nath,     2    C.  W. 

N.,    172.    Whereas  one    which    has  never    been  executed   is  no  evidence  as  to  the 

rate  of    rent. — (  Ram   Chandra,  v.    Huro   Govinda  i    C.   W.  N.,  cxxviii.     A  questioa 

between   landlord    and  tenant,    heard    and   decided    by    a  Revenue-officer    under 

section  106,   will  operate  as  res  judicata  between    the  same    parties  in  a  subsequent 

suit  brought  to  try  the  same  question.  Where  it  is  necessary  to 
RevenueH>fficer's  decision.  .  .  t     •  i  i         • 

determme  the  status  of  the  tenants  m  order  to  decide   what  is 

a  fair  and  equitable  rent,  that  question,  as  also  the  question  relating  to  fair 
and  equitable  rent  having  been  determined  will  be  res  judicata  betweer> 
the  parties.— Durga  Churun  v.  Hatem,  5  C.  W.  N.,  civ  ;  The  Secretry  of  State  v, 
Nitye  Sing,  L  L.  R.,  21  Cal.,.  38  distinguished.  The  words  "objection"  and 
"dispute"  in  section  105  are  not  synonymous,  and  accordingly  it  has  been  held  that 
an  order  of  a  Settlement -officer  disposing  of  an  objection  under  section  105  has  not  the 
effect  of  res  judicata,  precluding  the  parties  from  questioning  in  the  Civil  Court  the 
correctness  of  the  entries  to  which  objections  were  taken  before  thatofficen — Secretary  of 
State  v.  Kajimuddy,  L  L.  R.,  2;^  Cal.,  257.  In  one  lease,  where  the  plaintiffs  initiated 
proceedings  under  section  106  against  the  landlord  and  certain  other  defendants  who 
c  aimed  to  be  rival  tenants  of .  the  land,  to  have  their  names  recorded  as  tenants  in 
the  settlement-proceedings  and  it  was  held  by  the  Settlement -officer  that  the  plaintiffs 
were  the  tenants,  the  landlord  did  not  appeal  against  the  order,  but  the  other  defend- 
ants preferred  an  appeal  to  the  Special  Judge,  who  reversed  the  Settlement-officer^ 
decision.  The  plaintiffs  then  sued  in  the  Civil  Court  for  a  declaratory  decree  of 
their  rights  as  tenants  with  a  right  of  occupancy.  It  was  ruled  that  the  Special  Judge's 
decision  did  not  operate  as  res  judicata,  as  it  merely  decided  the  question  as  between 
tenant  and  tenant. — Mohant  Jugannath  v.  Chunder  Kumar,  5  C.  W.  N.,  421. 
In  a  suit  brought  by  the    zemindar    for    rent  the  raiyats  had  alleged  that  the 

amount  of  rent  and  the  extent  of  land  had  been  over-stated 
Area  and  measnrenMnt. 

by  the  plaintiff ;  but  the  Court  had  decided  that  the  defend- 
ants were  bound  by  a  jamabundi  signed  by  then*,  and  refused  to  try  the  question 
whether  the  extent  of  land  had  been  over-stated.  In  a  subsequent  suit  by  the  raiyats 
against  the  zemindar,  praying  for  measurement  of  certain  lands'  and  for  a  declaration 
of  their  yearly  rental,  the  plea  of  res  judicata  was  raised  and  it  was  held  that  the 
suit  was  not  barred  by  res  judicata, — Raghoonath  v,  Jugfut  Bundhu,  I.  L.  R.,  7  Cal., 
214 ;  8  C.  L.  R.,  393.  Similarly,  where  in  a  suit  for  rent,  the  contention  of  the  defendant 
was  that  he  v.'as  not  liable  for  the  entire  rent,^as  part  of  his  land  was  in  the  plaintiff's 
possession,  the  Court  raised  no  issues  on  the  point,  nor  was  any  measurement  made 
of  the  land ;  and,  the  defendant  failing  to  prove  his  allegation,  the  suit  was  decreed. 
In  a  subsequent  suit  for  arrears  of  rent  of  subsequent  years,  the  defendant  had  the 
land  measured,  adduced  evidence,  and  endeavoured  to  raise  the  same  defence 
as  before;  and  it  was  held  that  the  matter  was  not  re^ /Wjca^a,  as  in  the  previ- 
ous suit  the  Court  had  not  definitely  determined  the  area  of  the  land  in  the 
defendant's  possession  and  the  annual    rent  payable  for  the  same. — (Nil  Madhub 
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V,  Broionath,!.  L.  R.,  21  Cal.,  236.  The  case  is  different  when  in  a  suit  for  a  year's  rent, 

the  question  of  abatement  was  raised  and  determined  between 

the  parties. — Naba  Durgav.  Fyz.Bux,  24  W.  R.,  403;  I.L.  R., 

Cal.,  202.  Where  an  issue  was  framed  on  the   basis  of  the  defendant's  contention,  and 

decided  against  him,  the  same  question   cannot    be  raised  in  a  subsequent  suit. —  (Man 

Mohini  Dcbi  v,  Binod  Bihari  Saha,  25  W.  R.,  10 ;  Bassan  Lai  Sukal  v.   Chandi   Das 

4C.  L.    R.,  J  ;  Niamat  Khan  V.  Phadu  Baldia,    L    L.   R..   6  Cal.,   319;    7  C.  L.  R., 

227  ;  Kartik  Chandra  Pal  v.  Sridhar  Mandal,  L  L.  R.,  12    Cal ,  563  ;  Radha   Madhab 

Haldarv.   Manohar  Mukhurji  L    L.  R.,    15    Cal.,  756;    L  L.  R.,  15  L  A.,  97).     So, 

^hen  in  a  previous  suit  brought  by  the  predecessor   in  title  of  the  plaintiff  against  the 

defendants  for  rent,  one  of  the    questions  raised   was  whether   the  land,    in  respect  of 

-^  ,     ,  . . .    ,  which   rent   was  claimed   mAl    or  lakhiraj   and   that   question 

Mai  or  lakhiraj.  ■" 

was  decided  in  favour  of  the  defendants,  and  in  a  subsequent 

suit  by  the  plaintiff  against  the  same  defendants  ior  khas  possession  of  certain  land, 
the  defence  was  that  the  land  in  dispute  was  their /a^AtVo;  land,  and  that  the 
judgment  in  the  previous  suit  operated  as  res  judicata,  it  was  held  that,  though  the 
previous  suit  was  one  for  rent,  }*3t  the  issue  upon  the  question  whether  the  land  was 
m^l  or  lakhiraj  was  raised  directly  in  the  suit  and,  therefore,  the  subsequent  suit 
was  barred. — (Kasiswar  Mukhopadhya  v.  Mohendro  Nath  Bhandari,  L  L.  R.,  25  Cal., 
136).  But  the  decision  of  a  question  of  title  in  a  rent  suit  does  not  operate  as  res 
judicata  in  a  subsequent  suit  for  title,  when  such  question  of  title  was  raised  only  in- 
cidentally  in  the  rent  suit. — (Srihari  Banerji  v.  Khitish  Chandra 
*  Rai,    L  L.  R.,    24    Cal.,  569;    i    C.    W.    N.,  509;   Alimudin 

Biswas  V.  Kafiludin  2  C.  W.  N.,  cxlvii).  If  the  matter  at  issue  in  a  previous 
suit  ought  to  have  been,  but  was  not  raised  in  a  previous  suit,  it  is  res  judi- 
cata,—DinsLmay'i  Debi  V.  Anango  Mayi,  4  C.  L.  R.,  599;  Ghursobhit  Ahir  v. 
Ram  Datta  Singh,  L  L.  R.,  5  Cal.,  923  ;  6  C.  L.  R.,  537;  Bhairab  Dyal  Sahu  v. 
Sahadeb  Poddar,  i  C.  \V.  N.,  cci).  But  in  Kailash  Mandal  v.  Baroda  Sundari  Dasi, 
L  L.  R.,  24  Cal.,  711;  I  C.  W.  N.,  565,  a  defendant  was  held  entitled  to  raise 
the  plea  of  benami,  notwithstanding  that  it  was  not  raised  in  the  previous  suit. 
A  judgment  which  decided  merely  questions  of  rent,  and  which  was  pronounced  by 
in  a  Court  not  having  jurisdiction  to  decide  the  question  of  title  to  the  property,  cannot 
be  regarded  as  amounting  to  re^^WtVflfa  a  subsequent  suit  brought  to  decide  the 
question  of  title  to  that  pioperty. — Kaja  Khettur  Krishta  v.  Kumar  Dinendra 
Narain,  3  C.  W.  N.,  20 ;  see  also  Janesvur  Das  v.  Gulzari  Lai,  11  W.  R,, 
216;  Chunder  Kumar  v.  Numni  Khanum,*i9  W.  R.,  322.  A  decision  in  a  suit  for 
rent,  brought  by  a  plaintiff  against  a  person  who  is  alleged  to  have  been  his  tenant 
in  respect  of  certain  land,  does  not  operate  as  res  judicata  in  a  subsequent  suit 
brought  by  the  same  plaintiff  for  establishment  of  his  title  to  the  land,  not  only 
against  the  alleged  teitant,  but  also  against  the  person  whose  title  as  landlord  the 
tenant  defendant  had  set  up  in  the  rent-suit. — Dwarkanath  v.  Ram  Chand  Aitch, 
L  L.  R.,  26  Cal.,  428;  3  C.  W.  N.,  266.  Gopal  Da»\-.  Gupi  Nath,  12  C.  L.  R.,  38 
dissented  from.     A  decree  obtained  in    a  previous   suit   for  rent   by  an  ijaradar  does 
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not  operate  as  res  judicata  against  the  tenant  on  the  question  whether  the  relationship 
of  landlord  and  tenant  exists  in  a  subsequent  suit  for  rent  brought  by  the 
superior  landlord. — Baloram  Mundle  v.  Kartik  Chunder,  4  C.  W.  N.,  161. 
If  the  question  for  consideration  in  the  subsequent  suit  is  not  the  same  as  that 
in  the  previous  suit,  or  if  the  matter  in  issue  in  the  former  suit  has  not  been 
heard  and  finally  decided,  there  is  no  res  judicata — Brindabun  Chunder  v. 
Dhananjai,  4  C.  L.  R.,  443;  Raghunath  v,  Jogatbuudhu,  8  C.  L.  R.,  393.) 
But  if  the  parties  are  the  same,  and  the  self-same  title  is  substantially  in 
issue  in  both  suits,  the  second  suit  is  barred. — Mohima  Chunder  v,  Assadha, 
I  W.  R.,  207  ;  Gobinda  Chunder  v.  Taruk  Chunder,  I.  L.  R.  3  Cal.,  145,  i  C.  L.  Rr 
35,  F.B. ;  Bamasundari  v.  Punchanun,  I.  L.  R.,  3  Cal.,  705;  see  also  Topinidu 
Dhiraj  Gir  Gosami  v.  Srepaty  Sahanu,  I.  L.  R.,  5  Cal.,  832.  There  is  nothing  m 
section  13  of  the  Code  of  Civil  Procedure  to  indicate  that  the  judgment  in  the  two 
suits  must  be  open  to  appeal  in  the  same  way  in  order  that  the  decision  upon  any  issue 
in  the  earlier  suit  may  bar  the  trial  of  the  same  issue  in  the  later  suit.— Raichuran  v. 
Kamud  Mohan,  I.  L.  R.,  25  Cal.,  571,  2  C.  W.  N.,  297, 

143-     {^)    The   High    Court   may,   from   time   to  time, 

Power    to    modify     with  the  approval  of  the  Governor-General  in 

Code  of  Civil  Proce-     Council,    make     rules,    consistent    with    this 

dure  m  Its  application       a    ^     j      1     •        xi_    ^  ^*  e    .^        i^     1 

to  landlord  and  te-  Act,  declanng  that  any  portions  of  the  Code 
nant  suits.  of   Civil    Procedure   shall   not   apply   to  suits 

XIV      fis  between  landlord  and   tenant   as   such   or-  to 

any  specified    classes  of   such  suits,  or  shall 

apply   to   them    subject    to    modifications    specified    in     the 

rules. 

{2)  Subject  to  any  rules  so  made,  and  subject  also  to  the 
other  provisions  of  this  Act,  the  Code  of 
Civil  Procedure  shall  apply  to  dll  such  suits. 

Eosgudicata : — See  s.    13  of  the  Civil   Procedure  ^ode  .and  notes  at  p.p  457-60 
under  the  head  of  res  judicata  — Ante, 

fiffect  of  s.  43  of  the  Civil  Procednro  Code  i—Under  sections  42  and  43  of 

the  Civil  Proeedure  Code,  plaintiff  must  bring  entire  claim  and  every  remedy  enforce- 
able in  respect  of  that  claim  into  Court  at  orjce  and  if  he  fails  to  do  that  in  any  suit 
he  cannot  afterwards  avail  himself  of  any  remedy  on  which  he  has  not  chosen  to  insist 
in  the  first  suit.  A  plaintiff  is  therefore  bound  to  sue  for  all  rent  due  at  the  time 
of  the  institution  of  his  suit.  He  cannot  sue  for  the  rent  of  one  year,  and  then  sue 
later  on  for  the  arrears  of  earlier  yea/s,  (see  illustration  to  sec.  43),  or  for  the  arrears 
of  later  years,  if  the  rent  of  these  years  was  due  at  the  time  of  the  institution  of  his 
suit — Tarak  Chandra  Mukherji  v.  Panchu  Mohini  Debya,  I.  L.  R.,  6  Cal.,  791 ;  8 
C.   L.  R.,    297 ;    affimed    by     Privy    Council ;    Madho    Prokash     Singh    v.    Murli 
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Manohar,  I.  L.  R.,  5  All.,  406  F.  B. ;  Narain  Kumari  v.  Raghu  Mahapatro, 
L  L.  R.,  12  Cal.,  50;  Alagu  v.  Abdulla  I.  L.  R.,  8  Nfad.,  147;  Balaji 
Sitaram  Naik  Salgavkar  v.  Bhikaji  Soyare  Prabhu  Kanolekar,  I.  L.  R.,  8  Bom., 
164;  Chandi  Charan  Tarafdar  t».  Jogendro  Chandra  Chaudhri,  i  0.  W.  N., 
cxx  ;  Ahsanulla  Khan  v.  Tirthobashini,  I.  L.  R.,  22  Cal.,  691 ;  see  also  sheo  Shankar 
Sahai  v.  Hridai  Narain  I.  L.  R.,  9  Cal,,  143 ;  and  Madan  Mohan  Lai  v.  Sheo 
Shankar  Sahai,  L  L,  R.,  12  Cal.,  482.  But  the  dismissal  of  a  suit  for  enhancement 
of  rent  is  under  sec.  43,  C,  P.  C,  no  bar  to  a  subsequent  suit  for  rent  at  the  rate 
originally  iixed.— Sadarudin  Ahmed  v.  Beni  Madhub  Rai,  L  L.  R.  15  Cal.,  145. 
p.  B.,  overruling  Kanak  Chandra  v.  Goura  Das  L  L,  R.,  9,  Cal,,  919  ;  12  C.  L,  R,  919 ; 
see  also  Khedarunnissa  v,  Budhi,  13  W,  R„  31 ;  and  Sura  Sundari  Debi  v.  Ghulam 
All,  19  W,  R.,  142  15  B.  L.  R.,  125,  note). 

Sot  off  • — See  s.  1 1 1  of  the  Civil   Procedure  Code.   Though    the  provisions  of 
the  Civil  Procedure  Code  do  not  contemplate  that  rent  should  be    set-off  against 
the  plaintiff 's  claim    in  a  suit  for  the  recovery  of  money,  they  do  not  take  away 
from  parties  any  right  to  set-off,  legal  or  equitable^  which  they  would  have  indepen- 
dently of  that  Code.— Bhagabut*  Panda  v.  Bamdeb  Punday,  L  L.  R.,  11  Cal.,  557  ; 
Clark  V.    Ruthnavalao  Chetti,   2  Mad,,    H.  C,   296;  Kishore  Chand  v.  Madhowji 
Vekam   L    L.  R.,    4   Bom,,    467.      When    the    defence  raised  a    cross-demand 
which  is  found  to  arise  out  of  the  same  transaction    as  and  is  connected  in  its 
nature  with    the  plaintiff's  suit,  the  defendant  is  entitled  to  have  an  adjudication 
of  it,    although  it  may  not  amount  to  a  set-off  under  section  iii   of  the  Code 
of  Ovil     Procedure. — Chisholm    v.    Gopal  ^Chunder  Surma,    L    L.    R.,    16    Cal.,. 
711;  -see    also  Watson    &    Co.    v.    Brojo  Soonduree    Debia,     16  W.    R„    225. 
To  admit  of    a  set-off,  there  must  be  such   a  connection  between  the   claim  and 
the  counter  claim  that  the  truth  and  completeness  of  the  one  cannot  be  judged  of  or 
measured  without  refemce  to,  and,  consideration    of  the    other.     A   darputnidar 
is  entitled  to  set-off  against  the  patni  rent  sums  paid  by  him  to  save  the  patni  from 
sale  under  Regulation  VIII  of  1819. — Nobo  Gopal  v.  Srinath  1.  L.  R.,   8  Cal.,  877  r 
Lalit  Mohun  v.    Srinibas    I.  L.  R.,    13  Cal.,  331.  See  alsoon  the  subject  of  set-off. — 
Rookminy  Bullub  v.  Mulk  Jamania,  I.  L  R.,  9  Cal.,  914  :    12  C,  L.  R.,  534.    Where 
there  is  no  such  connection  ^tween   the  claim  of  the  plaintiff  and  the  counterclaim 
of  the  defendant,  it  was  held  that  the    defendant  was  not  entitled,  as  a  matter  of 
equity,  apart  from  legislative  .enactment,  to  a  set-oft. — Hossena  Bebee  v.  Smith 
22  W.  R.,  15;  13  B.  L.  R.,  440.     But  an  allegation  of  payment  must  not  be   con- 
founded with  a  plea  of  set-off. — Koonjo  Behary  v.  Nilmoney,  4  Cal.,  L.  R.,  20. 

Tho  Civil  Procedtiro  Codo  shall  apply  to  all  snch  suits :— An  application  under 

s.  93  is  not  a  suit  within  the  meaning  ot  s.  143. — Hossaia  v.  Mutookdharee,  1.  L.  R. 
14  Cal.,  312.  Proceedings  under  s.  103  of  the  former  Chapter  X  were  held  to  be 
suits  between  landlord  and  tenant  within  the  meaning  of  s»  143  by  virtue  of  the  rules 
framed  undtrs.  189.— Acha  Mian  v.  Durga  Charan,  I.  L.  R.,  25  Cal.,  146;   2  C.  W. 

N..  137. 
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144.     (i)  The  cause  of   action  in  all  suits  between  land- 
jurisdiction  in  pro-     lord  and  tenant  as  such  shall,  for  the  purposes 
ceedings  under  Act.      of  the   Code   of   Civil  Procedure,  be  deemed 
to  have  arisen  within  the   local  limits   of  the 
XIV  of  1882.  jurisdiction  of   the  Civil    Court  which  would 

have  jurisdiction  to  entertain  a  suit  for  the   possession   of  the 
tenure  or  holding  in  connection  with  which  the  suit  is  brought. 

(2)  When  under  this  Act  a  Civil  Court  is  authorized  to 
make  an  order  on  the  application  of  a  landlord  or  a  tenant,  the 
application  shall  be  made  to  the  Court  which  would  have  juris- 
diction to  entertain  a  suit  for  the  possession  of  the  tenure  or 
holding  in  connection  with  which  the  application  is  brought. 

PoCTUliaxy  limit  * — Neither  of  the  sub-sections  provides  for  the  pecuniary  limit. 
They  only  give  us  rules  for  the  local  jurisdiction.  This  section  should  therefore 
be  read  with  the  Bengal  Civil  Court's  Act  whi^h  prescribes  Rs.  1,000  to  be  the 
pecuniary  limit  of  the  Munsiif,  the  Subordinate  ^udge  and  the  District  Judge 
taking  cognizance  of  the  suits  when  value  of  the  property  exceeds  Rs.  1,000. 
The  pecuniary  limit  is,  however,  to  be  determined  by  the  value  of  the  tenure 
or  holding  and  not  by  its  rental;  and  the  mode  of  computing  the  value  of 
the  subject-matter  of  a  suit,  as  provided  by  Act  VII  of  1870,  applies  only  to 
determining  the  Court-fee  to  be  paid,  and  not  to  the  question  of  jurisdiction. — 
(Jubraj  Sing  v,  Inderjeet  Mahaton,  18  W.  R.,  108;  Nanhoon  Sing  r.  Toofani  Sing, 
20W.  R.,  33;  Chander  Nath  Bhattacharji  v.  Brindabun  Shaha,  25  W.  IT.,  39.) 
Hence  the  question  whether  a  Munsiif  has  jurisdiction  or  not  does  not  depend  upon 
the  amount  of  the  Court-fees  to  be  paid  but  upon  the  actual  market  value  of  the 
tenure  or  holding.  A  suit  for  recovery  of  rent  due  on  a  tenure  for  a  sum  not  exceeding 
Rs.  1,000  is  cognizable  in  a  Munsif's  Court  although  a  suit  for  recovery  of  possession 
of  the  tenure  lies  in  a  Sub-Judge's  Court,  the  capital  value  of«the  tenure  being  Rs. 
4,500 : — Chowdhury  Eazlur  Rahim  v.  Dwarka  Nath,  7  0.  W.  N.,  402.  S.  144  lays 
down  where  the  cause  of  action  in  suits  between  landlord  and  tenant  shall  be  deemed 
to  have  arisen  ;  it  does  not  say  in  which  Court  the  suit  is  to  be  instituted  f  for  this 
purpose  that  section  is  to  be  read  with  ss.  15  and  17  of  the  Civil  Procedure  Code. — Ibid. 

Suits  between  landlord  and  tenant : — The  operation  of  this  section  is  confined 
to  suits  between  landlord  and  tenant.-^Hossain  v,  Mutookdharee,  I.  L.  R.,  i4Cal.,  312. 
Because  a  suit  is  one  between  a  landlord  and  a  tenant  it  does  not  follow  that  it  is 
therefore  cognizable  by  ordinary  Civil  Courts  as  distinguisHfed  from  Courts  of  Small 
Causes  :— Rango  Roy  v,  Frederick  Halloway,  4  C.  W.  N.,  95  :  I.  L.  B.,  26  Cal.,  842. 
Thb  section  has  no  bearing  upon  the  question  of  the  nature  of  the  suit ;  it  determines 
the  jurisdiction  within  which  suits  are  to  be  instituted.-— Ibid.  A  suit  under  s.  75 
for  the  recovery  of  a  sum  which  the  plaintiff,  the  tenant,  of  the  defendant,  claims  in 
respect  of  excess  payments  made  by  him  in  respect  of  the  rent  of  his  holding,  is  cog- 
nizable by  the  Small  Cause  Court,  although  it  is  a  suit  between  landlord  and  tenant.— 
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Ibid.  Therefore,  where  the  suit  involves  a  sum  below  Rs.  500,  there  would  be  no 
second  appeal  under  section  586  of  the  Code. — Ibid,  A  suit  brought  by  an  assignee 
of  a  landlord  for  recovery  of  arrears  assigned  after  they  fell  due  is  a  "  suit  for  the 
recovery  of  rent,"  and  therefore  excepted  from  the  cognizance  of  the  Court  of  Small 
Causes.— Grish  Chunder  v,  Nachim  Kazi,  I.  L.  R.,  27  Cal.,  827 ;  4  C.  W.  N  ,  357 
F.  B.,  Banerji,  J.,  dissenting.  Plaintiff  executed  a  lease  for  nine  years  in'favour  of  the 
defendant  No.  I  at  an  annual  rent  of  Rs  i,  400  payable  by  fixed  instalments,  and 
they  received  Rs,  700  from  the  defendant  by  way  of  security  for  due  performance 
of  the  conract ;  the  defendant  under  the  direction  of  the  plaintiffs  paid  from  time 
to  time  Government  revenue,  public  cesses,  cost  of  embankments,  expenses  of  litigation 
&c.,  on  hehalf  of  the  plaintiffs  and  used  to  set-off  those  amounts  against  the  rent 
due  to  them  under  the  lease  ;  and  the  defendant  never  received  any  money  from 
the  plaintiff  by  way  of  advance  or  otherwise  ;  Plaintiffs  instituted  a  suit  for  an 
account  in  respect  of  the  leased  property  alleging  that  there  was  a  relationship 
of  principal  and  agent  between  the  parties  ,*  held  that  a  suit  for  an  account  did  not  lie 
but  the  remedy  lay  in  a  suit  for  rent* — Bhekdhari  v.  Badhsingh,  1.  L.  R.,  27  Cal.,  663. 
Suit  for  rent  of  fishery :  -^  a  suit  for  the  rent  of  a  julkur  or  fishery  would 
be  brought  in  the  Court  which  would  have  jurisdiction  to  entertain  a  suit  for  the 
possession  of  the  fishery.— Shibu  Haldarv.  Gopi   Sundari,  i  C.  W.  N    Ixxxvii. 

Suit  for  rent  of  homestead  or  bastn  land  :— Suits  for  recovery  of  rent  other 

than  house-rent,  are  excluded  from  the  jurisdiction  of  the  Small  Cause  Court.  That 
Court  has,  therefore,  now  no  jurisdiction  to  entertain  a  suit  for  arrears  of  rent  of 
homestead  or  bastu  land. — Uma  Churun  v.  Bijari  Bqwa,  I.  L.  B.,  15  Cal.,  174. 
Court-fees  '- — Clause  II  of  s.  7  of  the  Court-fees*  Act,  however,  gives  the  rules 
for  determining  the  amount  of  Court-fee  payable  in  suits.  That  clause  runs  thus : — 
"In  the  following  suits  between  landlord  and  tenant : 

(a)  for  the  delivery  by  a  tenant  of  the  counterpart  of  a  lease, 

(b)  to  enhance  the  rent  of  a  tenant  having  a  right  of  occupancy, 
ic)  for  the  delivery  by  a  landlord  of  a  lease, 

{d)  to  contest  a  notice  of  ejectment, 

{e)  to  recover  the  occupancy  of  land  from  which  a  tenant  has  been  illegally  ejected 
by  the  landlord  and 

if)  for  abatement  of  rent : 
according  to  amount  of  the  Vent  of  the  land  to  which  the  suit  refers,  payable  for  the 
years  next  before  the  date  of  presenting  th^  plaint." 

145.     Every  naib  or  gomashta  of   a  landlord,  empowered 
Naibsorgumashtasto     in   this   behalf    by    a  written    authority  under 
be  recognized Bgents.      the  hand  of  the  landlord,    shall,   for   the   pur- 
poses of  every   such  suit   or   application,  be  deemed  to  be  the 
^  recognised  agent  of  the   landlord   within    the 

meaning   of  the  Code  of  Civil  Procedure,  not- 
withstanding that  the  landlord  may  reside  within  the  local  limits 
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,  of  the  jurisdiction  of  the  Court  in  which  the  suit  is  to  be  instituted 
or  is  pending,  or  in  which  the  application  is  made. 

WrittOfiatltllOrityhoW  fitainpedJ— The    written    authority   empowering  the 
naib  or  gomashta  to  appear,   act  or  apply  for  the  principal  requires  to  be  stamped, 
under  art.  50,  Sched,  I  of  Act  1879  as  follows  :— 

"  (a)    When  executed  for  the  sole  purpose  of  procuring  the  present- 
ation of  one  or  more  documents  for  registration,   in  relation 
to  a  single  transaction  ...  ...  ...  ...     Eight  annas. 

"  (b)    When  authorising  one  person  or  more  to  act  in  a  single  • 

transaction  other  than  that  mentioned  in  (a)    ...  ...     One  rupee. 

'*  (c)    When  authorizing  not  more  than  five  persons  to  act  jointly 

and  severally  in  more  than  one  transaction  or  generally  ...     Five  rupees. 
"(</)    When  -authorizing  more  than  five  but  not  more  than  ten 
persons  to  act  jointly  and  severally  in  more  than  one  tran- 
saction or  generally       ...  ...  ...  ...     Ten  rupees. 

"(tf)     In  any  other  case  ...  ...  *•  ...  ..'.     One  rupee  for 

each    person 
authorized. 
**  Explanaiion.^^For  the  purposes  of  art.   50,    more  persons  than  one  when  be- 
longing to  the  same  firm   shall   be  deemed  to  be  one  person." — (Raghunandan  v. 
Ram  Chandra   10  W.  R.,  F.  B.,  39.) 

When  an  instrument  contains  a  several  power-of-attomey  conferred  by  two  or 
more  persons,  it  requires  a  seperate  stamp  for  each  power. — (In  the  matter  of  Jaye 
Kissen  Mukerjee,  per  Garth,  C.  J.,  and  Field  and  Wilson,  JJ.  ;  Board's  Rev.,  Cir.  De- 
cember 1885,  p.  108.) 

BoCOgnized  agont  : — "The  recognized  agents  or  parties  by  whom  such  appear- 
ances, applications,  and  acts,  may  be  made  or  done  are  :— 

(a)  Persons  Holding  general  powers -of -attorney  from  parties  not  resident  with-  * 

in  the  local  limits  of  the   jurisdiction   of  the  Court  within  which   the 
apperancest  application  or  act  is    made  or  done;   authorizing  them   to 
I  make  and  do  such  appearances,  applications  and  acts  on  behalf  of  such 

parties. 

(b)  Muktars  duly  certificated  under  any  law  for  the  time  being  in  force, 

and  holding  special  powers-of-attomey  authorizing  them  to  do  on  be-^ 
half  of  their  principals  such  acts  as  may  legally  be  done  by  muktars 

(c)  Persons  carrying  on   trade  or  business  for  and  in  the  names  of  parties 

not  resident  within  the  local  limits  of  the  jurisdioticm  of  the  Cotirt  with-i 
in  which  the  appearance,  application  and  act  is  made  or  done  in  matters 
connected  with  such  trade  or  business  only,  where  no  other  agent  ia 
expressly  authorized  to  make  and  do  such  appearances,  applicatiotxa 
and  acts.    (S.  37  Civil  Procedure  Code.) 

59 
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A  naib  or  gomashta  oanndt  grai&t  lease  or  recognise  transfer  of  holding:—  ^ 

It  does  not  fall  within  the  ordinary  scope  of  the  duties  of  a  gumashta  or  a  naib  to 
grant  pottas  at  fixed  rate.  Expres  authority  is  necessary.— (Golukmani  v.  Assimuddin, 
I  W.  R.,  56  ;  Panchanan  V.  Piary  Mohan,  2  W.  R.,  225 ;  Annoda  Praskd  v.  Chandra 
Sikhar,  7  W.  R.,  394.)  It  does  not  also  fall  within  his  ordinary  scope  to  grant  leases. 
Special  authority  is  required. — (Abilash  Rai  v,  Dalial,  I.  L.  R.,  3  Cal,,  557 ;  Tara 
V.  Pina,  2  W.  R.,  155 ;  Kali  Kamal  v,  Anis,  3  W.  R.,  Act  X,  i).  A  gumashta 
cannot  recognise  the  transfer  of  a  holding  and  his  receipt  of  rent  to  the  transferee 
will   not  bind  the  landlord.— (Bhojohari  v.  Aka   Ghulam,  16  W.  R.,  97.) 

Anaib  or  Oonxashta  cannot  sne  inhis  own  name ; — when  a  person  sues  on 

behalf  of  his  principal  under  a  power-of-attomey,  the  principal's  name  should  appear 
ias plaintiff .—Choonee  Sukul  r.  Hur  Pershad,  i  All.,  277.  By  s.  24,  Act  VIII  (B.C.) 
of  1869,  the  surbarakars  and  tehsildars  might  institue  suits  for  rent,  but  the  zemindar's 
name,  and  not  their  own  names,  must  be  entered  as  pfainttifs. — (Ladlee  Pershad  v. 
(Gunga  Prosad,  4  All.,  59.)  A  gunrashta  or  am-mooktear  cannot  bring  a  suit  for 
?.rent  in  this  own  name. — (Kunj  Qihary  Roy  v.  Pumo  Chunder  Chatterji,  12  C.  L.  R», 

.55.) 

146.  The  particulars  referred  to  in  section  58  of  the  Code 

f     ^^  ^^^^'   Procedure  shall,  in  the  case  of   such 
•^S^ial   register  of     ^^j^^^  instead  of  being  entered  in   the  register 

XIV  of  1882.  of  civil  suits   prescribed   by  that   section,   be 

isntered  in  a  special  register  to  be  kept  by  each 
Civil  Court,  in  such   form  as  the  Local  Government    may,  from 
.  time  to  time,prescribe  in  this  behalf. 

Special  Begister  * — The  Ueut.-Governor  has  directed  that  the  spedal  register 
to  be  kept  by  each  Civil  Court,  in  accordance  with  the  provisions  of  this  section, 
shall  be  in   the  form  prescribed  by  section  58,  Act  XIV  of  1882  and  numbered  as  n6 

.in  the  4th  schedule  to  that  Act  (Cal.  Gaz.   iMarch  3,   1886). 

This  provision  is  introduced  obviously  for  statistical  purposes,  and  not  for  the  purpose 

»ol  separating  in  two  parts  the  jurisdiction  exercised  by  one  Court — (Jallalooddeen  t?. 
Major  James   Brown,    18  W.  R.,   99.)    The  question   whether  a  suit  is  one  under 

,-Act   VIII  of   1869  (B.  C.  )  or  not  appears  to  be  of  the  most  frivolous  character  ;  and 

-viht  loere  (act  of  a  suit  being  •by  some  mfstake  of  the  office  probably  registered  in  the 
book  of.  rent  suits  ought  not  to  conclude  plaintiff.— (Ram  Narain  Mitter  r.  Nobin 
Chtinder  Moordafarash,  18  W.  R.,  208.)  There  is  no  longer  any  such  distinction  as 
one  side  of  the  Court  from  another,  Revenue  and  Civil — (Puriag  Dutt  Roy  v.  Fekoo 
Roy,  19  W.  R.,  160 ;  Lala  Bhugwan  Sahai  v.  Sangesvar  Chowdry,  19  W.  R.,  431  ; 
(jk>bind  Mahton  v.  Ram  Khelawan  Singh,  22  VV.  R.,   478). 

147.  Subject  to  the  provisions  of  section  373  of  the  Code 

^     .       of  Civil  Procedure,     where  a   landlord  has  in- 
Successive  rent -suits        .-.    .     1  '.  '     ^  .      .    r  ^-^  "* 

'^  stituted  a   suit   against   a   raiyat  for  the   re- 
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covery  of  any  rent  of  his  holding,  the  landlord  shall  not  in- 
stitute another  suit  against  him  for  the  recovery  of  any  rent 
of  that  holding  until  after  three  monthb  from  the  date  of  the  insti- 
tution of  tl^B  previous  suit. 

"We  have  substituted  for  the  ^section  of  the  Bill  No  II,  r^ulating  the  instalments 
in  which  rent  is  to  be  payable,  the  following  simpler  provisions,    namely  :— 

*  53.  Subject  to  agreement  or  established  usage,  a  money-rent  paj^able  by  a 
tenure -holder  or  riayat  shall  be  paid  in  four  equal  instalments  falling  due  on  the 
last  day  of  each  quarter  of  the  agricultural  year."  « 

And  to  prevent  raiyats  being  harassed  by  successive  suits  for  arrears,  when  by 
agreement  or  custom,  a  larger  number  of  instalments  than  four  may  be  established, 
we  have  inserted  in  Chapter  XIII,  a  section  (147)  enacting  in  effect  that  such  suits 
shall  not  be  instituted  against  a  raiyat  oftener  than  once  in  three  months. "  (Select 
Committee* s  Report.) 

In  this  provision  the  Legislature  has  adopted  the  principle  enunciated  in  Taruk 
Chunder  Mookerjee  TT.  Pancho   Mohini    Dabi,  8  C.  L.»R.,  297;  I.  L.  R.,  6  Cal.,  791. 

Section  373  of  the  Code  of  the  Civil  Procedure  provides  for  the  withdrawal  of  suits, 
with  leave  of  the  Court,  and  with  liberty  to  bring  a  fresh  suit  for  the  subject-matter 
of  the  action  which  is  withdrawn,  in  other  words,  on  the  same  cause  of  action. 

Procedure  in   rent  148.     The  following   rules  shall  apply 

suits.  to  suits  for  the  recovery  of  rent :— 

{a)  sections    121    to    127  (both  inclusive),  129,  305  and 
XIV  of  1882  320  to  326  (both    inclusive)    of  the  Code   of 

Civil  Procedure  shall  not  apply  to  any  such 
suit : 

{b)  the  plaint  shall  contain,  in  addition  to  the  particulars 
^jy   J  gg  specified  in  section  50   of  the   Code    of   Civil 

Procedure,  a  statement  of  the  situation,  de- 
signation, extent  and  boundaries  of  the  land  held 
by  the  tenant ;  or,  where  the  plaintiff  is  unable  to 
give  the  extent  or  boundaries,  in  lieu  thereof  a  de- 
scription sufficient  for  identification : 

{c)  the  summons  shall  be  for  the  final  disposal  of  the 
suit,  unless  the  Court  is  of  opinion  that  the  sum- 
mons should  be  for  the  settlement  of  issues  only  : 

{d)  the  service  of  the  summons  may,  if  the  High  Court 
by  rule,  either  generally,  or  specially  for  any 
local  area,  so  directs,  be  effected,  either  in  addi- 
tion to,  or  in  substitution   for,  any  other   mode   of 
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service,  by   forwarding  the   summons  by  post  in  a 
vf  %r  ^  o/:/:  Icttcr  addrcssed  to  the  defendant   and   regis- 

XIV  of  1866.  ^^^^j  ^^j^^     p^^   jjj   ^j  ^^^   j^jj^^  p^^  Qgj^^ 

Act,  1866;  • 

when  a  summons  is  so  forwarded  in  a  letter,  and  it  is 
proved  that  the  letter  was  duly  posted  and  registered, 
the  Court  may  presume  that  the  summons  has  been 
duly  served  : 

{e)  a   written  statement   shall  not    be  filed  without  the 
leave  of  the  Court : 

{f)  the   rules  for  recording  the   evidence   of  witnesses 
prescribed    by  section    189   of   the    Code  of 
°  ^    ^'  Civil  Procedure  shall  apply,  whether  an  appeal 

is  allowed  or  not ; 

(g)  the   Court  may,    when   passing  the  decree,  order  on 
.the  oral  application  of  the   decree-holder  the  exe- 
cution  thereof,  unless  it  is  a  decree  for  ejectment 
for  arrears : 

(A)  notwithstanding   anything   contained    in  section  232 

,  ,^  ,  ^  of  the   Code   of  Civil   Procedure,  an  applica- 

tion  for  the  execution  of  a   decree    for  arrears 

obtained   by  a  landlord   shall  jiot  be  made  by  an 

assignee  of  the  decree  unless  the  landlord's  interest 

in  the  land  has  become  and  is  vested  in  him. 

ClatLse  (a) :  Sections  of  Civil  Procedure  Code  inapplicable :— Sections  121  to 

127  of  the  Civil  Procedure  Code  relate  to  the  examination  of  parties  by  interrogatories, 
the  mode  of  their  service  and  the  consequence  of  orifission  to  answer.  Section  129  relates 
t6  Court's  power  to  order  discovery  of  documents.  Section  305  enables  a  Court  to 
postpone  a  sale  to  enable  the  defendant  to  raise  the  amount  of  the  decree  by  mortg-age, 
lease  or  p'rivate  sale  of  the  property.  Sections  320  to  326  relate  to  the  transfer  to  the 
Collector  for  execution  of  decrees  relating  to  immoveable  property  which  the  Local 
Government  with  the  sanction  of  the  Governor- General  in  Council  may  effect  by  noti- 
fication in  the  official  Gazette.  From  this  clause  as  well  as  from  sec.  143,  it  would 
appear  that  the  provisions  of  the  Civil  Procedure  Code  relating  to  execution,  including 
those  of  sec.  244,  are  applicable  to  decrees  obtained  under  this  Act.  The  provisions 
of  sec.  244  apply  lb  proceedings  in  execution  of  decrees  under  Act  VIII  of  1869,  B.  C, 
but  not  under  Act  X  of  1859.— (Brajo  Gopal  Sarkar  v.  Basirunnissa  Bibi,  I.  L.  R., 
15  CaU,  179). 
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OlatlSO  (b)  :— Under  the  old  law  in  suits  for  the  recovery  of  rent,  the  extent  and 
boundaries  of  the  land  held  by  the  tenant  would  not  seem  to  be  materiali  except 
when  the  amount  of  rent  recoverable  depends  on  the  area  of  the  land  and  the  rent 
is  to  be  calculated  at  so  much  per  bigha.— (Mahomed  Ismail  v,  Dhandar  Kishor 
Narain,  25  W.  R.,  39).  Under  the  present  law  if  either  the  landlord  or  the  tenant 
desires  to  have  the  situation,  quantity  and  boundaries  of  the  subject  of  the  teaancy 
determined,  this  can  always  be  effected*  by  an  application  under  sec.  158.  It*-has> 
however,  been  held  that  **in  a  suit  for  arrears  of  rent,  where  the  plaintiff  claims 
a  certain  rent  as  payable  in  respect  of  certain  .lands  mentioned  in  the  plaint, 
and  the  defendant  denies  the  occupation  of  these  lands  at  the  rents  alleged  by  tliQ 
plaintiff,  but  admits  that  he  holds  other  lands  at  different  rents,  the  proper  issue  to  be 
tried  is  whether  the  defendant  holds  the  lands  set  forth  in  the  plaint  at  the  rent  speci- 
fied. Where  the  Court  failed  to  try  this  issue  the  case  was  remanded  for  adjudication 
thereon.  A  simple  issue  as  to  whether  the  defendant  hold  the  jamas  set  forth  in 
the  plaint  under  the  plaintiffys  not  sufficient. — (Bhaichal  Nasyo  v.  Shannayisi  Mahomed, 
I  C.  W.  N.,  152).  In  Rash  Dhari  Gop  v.  Khakan  Sigh,  1.  L,  R.,  24  Cal.,  435, 
it  was  held  that  **  from  sec  148  {b)  of  the  Bengal  Tenancy  Act  it  would  seem  to  be 
necessary  that  in  a  suit  for  the  recovery  of  rent  the  land  in  respect  of  which  that 
rent  is  payable  should  be  clearly  defined."  In  a  later  case,  however,  it  was  laid  down 
that  in  a  rent  suit,  it  is  not  absolutely  necessary  to  give  the  extent  and  boundaries 
of  the  lands  in  respect  of  which  rent  is  claimed,  and  that  where  there  is  difficulty 
in  giving  these  particulars,  it  would  be  enough  if  a  description  sufficient  for  identi- 
fication is  given. — (Pizaruddin  Lashkar  ».  Ambika  Charan  Mitra,  5  C.  W.  N.,*  121), 
But  there  is  no  provision  in  the  Civil  Procedure.  Code  authorising  the  dismissal  of  a  suit 
on  the  ground  that  the  land  in  dispute  as  described  in  the  plaint  cannot  be  identified.—* 
(Jaladhar  Mandal,  i  Ci»W.  N.,  clxxxix*  If  the  slatemcnt  is  not  suflBcent  for  identific- 
ation, the  proper  procedure  is  to  return  the  plaint  for  amendment  under  s.  53  of  the 
Cbde.  In  case*  of  the  plaintiff's  failure  to  do  so,  it  may  be  dealt  with  under  s. 
54.--Kazim  v.  Danish,  i  C.  W.  N.,  574 ;  Krishnaya  Navada  \,  Panchu,  I.  L.  R.,  17 
Mad.,    187).    The  provision  of  cl.  {b)  seems,  however,  to  be  imperative. 

Clause  (0) : — in  suits  for  simply  recovering^  rent  the  summons  as  usual 
is  for  the  final  disposal  of  the  suit.  When  it  is  a  suit  for  enhancement  of  rent, 
ordii>arily  the  summons  should  be  for  settlement  of  issues,  and  so  in  suits  for 
damages  or  ejectment.  High  Court  Circular  No.  372  of  the  4th  February,  1871, 
issued  under  the  provisions  of  Act  VI 11^  (B.  C.)  of  1869,  directs  that  no  suit  for 
arrears  of  rent  is  to  be  proceeded  wtth  ex  parte  until  after  expiry  of  14  days  from 
the  date  of  the  service  of  the  srr.mons.—CHigh  Court's  Circular  Orders,  Civil  Chap. 
1.  p.  53)- 

Clause  (d).  Serrice  of  StUnmonS  by  post :— The  High  Court  has  not  yet 
framed  any  rule  for  the  service  of  the  summons  by  post.  Unless  ruled  by  the  High 
Court,  the  Courts  cannot  adopt  this  mode  of  service.  The  presumption  is  the  same 
as  that  in  cl.  (/^  of  s.  114  of  the  Evidence  Act.    But  suppose  the  letter  is  posted  but  not 
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registered,  will  the  presumption  arise?  Under  the  Evidence  Act  it  would,  but  under 
Act  VIII  of   1862   B.  C,  it  would  not.     See   16  W.  R.,  223;  I.  L.  R.,  15  Cal.,  681. 

ClaUflO  (e)  .' — Under  section  no  of  the  Code  of  Civil  Procedure  a  defendant  is 
entitled  to  put  in  a  written  statement  at  any  time  before  or  at  the  first  hearing  of  the 
suit.  A  written  statement  filed  at  the  first  hearing  does  not  require  a  Court-fee 
stamp. — ,Cherag  AH  v,  Kadir  Mohamed,  12  C.  L.  R.,  367  ;  Nagu  v,  Yeknath,  I.  L.  R., 
5  Bom.,  400.)  A  written  statement  called  for  by  the. Court  after  the  first  hearing  is 
also  exempt  from  Court-fee.— See  section  19,  cl.  (iii),  of  Act  VII  of  1870  (the  Court- 
fees  Act). 
•  Clause  (f)  :— Section  189  of  the  Civil  Procedure  Code  provides  :  "In  cases 
in  which  an  appeal  is  not  allowed,  it  shall  not  be  necessary  to  take  down  the 
evidence  of  the  witnesses  in  writing  at  length  ;  but  the  Judge,  as  the  examination  of 
each  witness  proceeds,  shall  make  a  memorandum  of  the  substance  of  what  he  deposes, 
and  such  memorandum  shall  be  written  'and  signed  by  the  Judge  with  his  own  hand, 
and  shall  form  part  of  the  record."  ^ 

ClaUSO  (ff)  :— This  section  only  applies  to  cases  in  which  the  decree-holder  wishes 
to  have  immediate  execution. — ^Anonymous  case,  9  W.  R.,  174).     A  debtor  is  not  ! 

entitled  to  immunity  from  arrest  until  he  has  had  a  reasonable  time  to  return  home. — 
(De  Pennings  v,  Moitro,  9  W.  R.,  349).     The  section  is  so  indefinitely  worded  that  , 

it  seems  that  the  Court  may  order  execution  against  persons  and  property  simul- 
taneously. The  power  ought,  however,  to  be  exercised  with  discretion,  and  the 
Court  may  refuse  execution  against  person  and  property  at  the  same  time. — (Davis 
V,  Middleton,  8  W.  R.,  282) ;  only  execution  against  immoveable  property  by  way 
of  ejectment  is  saved  from  this  summary  power. 

ClfttLSO  (h)  I — Section  232  of  the  Civil  Procedure  Code  provides  :  "  If  a  decree 
be  transferred  by  assignment  in  writing,  or  by  operation  8f  law,  from  the  decree- 
holder  to  any  other  person,  the  transferee  may  apply  for  its  execution  to  the  Court 
which  passed  it ;  and,  if  that  Court  thinks  fit,  the  decree  may  be  executed  in  thesairje 
manner  and  subject -tc  the  same  conditions  as  if  the  application  were  made  by  such 
decree-holder :  Provided  as  follow  :— 

(a)  Where  the  decree  has  been  transferred  by  assignment,  notice  in  writing  of 
such  application  shall  be  given  to  the  transferor  and  the  judgment -debtor,  and  the 
decree  shall  not  be  executed  until  the  Court  has  heard  their  objections  (if  any)  to -such 
execution  : 

(J)  Where  a  decree  for  money  agaipst  several  persons  has  been  transferred  to 
one  of  them  it  shall  not  be  executed  against  the  others.  " 

The  fact  that  an  assignment  of  a  decree  for  arrears  of  rent  was  made  before  the 

Not  rctronpectire.  Tenancy  Act  will  not  protect  from  the  provisions  of  s.    148  (h) 

an  assignee  who  proceeds  to  execution  afterwards.— (Ran jit 

Singh  V.   Mahabir  Koer,    I.  L.  R.,   3  Cal.,    663)  ;  but  execution  cannot  be  refused 

where,  before  that  Act  .came  into  force,   the  assignment  had  been  recognised  by  a 

Court  of  execution  under  s.  232  of   the  Civil  Procedure  Code.— (Kailas  Chundertf. 
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Jadunath,  I.  L.  R.,  14  Cal.,  380).  When  a  decree  for  rent  had  been  passed  before  the 
passing  of  the  Bengal  Tenancy  Act^and  had  been  assigned  to  abenamidar  after  the 
passing  of  the  Act,  and  the  assignee,  in  execution  of  the  decree,  purchased  some  of 
the  properties  belonging  to  the  judgment -debtors,  it  was  held  that  the  sale  did 
not  pass  any  title  to  the  purchaser.  "  Though  the  decreewas  passed  under  the  former 
Rent  Act,  the  assignment  of  the  decree  and  the  application  for  execution  by  the 
assignee  having  been  made  after  the  Bengal  Tenancy  Act  came  into  operation,  clause 
(A)  of  section  148  of  that  Act  must  apply  to  the  execution  proceedings  ;  and  the  sale 
upon  such  an  application,  which  is  prohibited  by  that  clause,  must  be  held  to  be  no 
sale  under  the  Rent  Law.  "— Shoshi  Bhosan  v,  Gogon  Chandra,  L  L.  R.,  22  Oal* 
364;  Dinanath  v.  Golap,  i  C.  W.  N.,  183.  "The  vesting  of  the  landlord's  interest  may 
Intent  how  vested.    *  be  by  operation  of  law  as  in  the  case  of  devolution  by  right  of 

inheritance. — Uma  Sundri  v.  Brajanath  L  L.  R.,  16  Cal., 
345.  And  a  manager  of  the  estate  of  a  minor  appointed  by  the  Court  of  Wards 
in  whom  the  property  has*  becom  vested  would  be  entitled  to  execute  a  decree 
obtained  by  a  person  who  had  been  in  possesion  of  the  property  as  exer 
cutrix  under  a  will  the  /actum  of  which  was  not  proved. — /bid.  The  word 
*'  assignee, "  as  used  in  this  clause,  does  not  include  ^rsons  in  whom  a  legal 
Meaning  of  •«  assi  "  estate  has  vested  by  an  act  of  the  owner,  but  who  have 
no  independent  interest  in  the  property. — (Chhatrapat  Sing 
V.  Gopi  Chand,  L  L,  R.,  26  Cal.,  750  ;  4  C.  W.  N.,  446.)  The  interest  acquired 
by  the  assignee  must  be  the  interest  of  the  person  obtaining  the  decree.  Where 
an  ijaradar,  upon  the  expiration  of  his  lease,  assigned  to  his  superior  landlords  a 
decree  for  rent,  it  was  held  that,  as  the  interest  of  the  assignor  qud  ijaradar  had 
not  vested  in  the  assignees,  they  were  not  entitled  to  execute  the  decree. — (Dwarka 
Nath  V.  Peari  Mohan,  i  C.  W.  N.,  694.)  This  clause  imposes  ^limitation  upon  the 
execution  of  a  decree  for  rent  and  therefore  it  should  be  interpreted  strictly  and 
should  not  be  extended  to  any  person  who  does  not  come  properly  within  its  pro- 
visions.— (Nagendra  v.  Bhuban  Mohan,  6  C.  W.  N.,  91.)  A  decree  obtained  in  a  suit 
^^       .  ,  for  rent  broueht  by  a  landlord  who  ceases  to  have  interest 

This   clause    does     not  ^  '' 

apply  to  money  decree  and      in  the  land  during  the  pendency  of  the  suit,    is  not  a  decree 

should    be    strictly     Inter-  &  r  y  V  .  , 

preted.  for  rent  and  the  provisions  ofcl.,  (Ji)  of  this  section   do  not 

apply  to  such  a  decree.— (Nagendra  v,  Bhuban  Mohan,  6  C.  W.  N.,  91  ;)  when  there- 
fore such  a  decree  is  assigned  by  the  decree-holder  *and  is  afterwards  re-assigned 
to  him  this  clause  is  no  bar  to  the  execution  of  the  decree. — Ibid,  Where  a  land- 
lord after  obtaining  a  decree  for  arrears*  of  rent,  loses  his  interest  in  the  estate, 
he  is  no  longer  the  landlord  and  ss.  65  and  66  will  no  apply  to  the  execution  of  such 
a  decree. — Hem  Chnder  v.  Monmohini,  3  C-W,  N.,  604.— The  provisions  of  this 
Act  do  not  apply  to  a  decree  for  rent  obtained  by  an  assignee  of  the  arrears. — 
(Mahendra  Nath  v.  Kailas  Chandar,  4  C.  W.  N.,  605,)  unless  the  assgnee  of  a  rent- 
decree  has  the  landlord's  interest  in  the  land  he  cannot  execute  it, — Dina  Nath  v. 
Golak  Mohini,  i  C.  W.  N.,  183);  where  during  the  (>endency  of  a  suit  for  rent  plaintiff 
sold  his  interest  in  the  mehal  to  a  certain  person  and  subsequently  sold  to  him  the 
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decree  for  rent,  held  that  the  fent-decree  if  assigned  uuder  s.  232,  ceased  to  be  a  rent- 
decree  and  became  an  ordinary  civil  demand. — Ibid,  A  decree  for  arrears  of  fertt  obtain- 
led  by  the  landlord  a^^ain^  a  defaulting  tenant  as  having  accrued  due  between  the  date 
of  the  sale  of  the  tenure  in  execution  of  a  previous  decree  iot  afrears  of  rent  and  the 
date  of  confirmation  of  such  sale  is  a  decree  for  rent  and  an  application  for  execution  by 
the  assignee  of  such  a  decree  is  barred  by  this  clause^— Karuna  Moyee  v, 
Surendra  Nath  Mukerjee,  I.  L.  R.  26  Cal.,  172.  Whether  a  purchaser  of  a  portion  <A 
an  occupancy^holding  has  a  valid  interest  as  against  the  lancUord  or  not  he  has  stich 
an  interest  in  the  holding  as  against  the  tenant  as  entitles  him  to  make  a  deposit 
under  section  31  oA  of  the  Code  of  Civil  Procedure,  in  order  to  have  a  sale  of  the 
holding  in  execution  set  aside. — Kunja  Bihari  r.  Sambhu  Chttnder,  8  C.  W.  N.,  232. 

149.  (i)  When  a  defendant  admits  that  ftioney  is  due 
from  him  on  account  of  rent,  but  pleads  that  it  is  due  not  to 
the  plaintiff  but  to  a  third  person,  the  Court  sfiall,  except  for 
special  reasons  to  be  recorded  in  writing,  refuse  to  take  cog- 
nizance of  the  plea  uoless  the  defendant  pays  into  Court  the 
amount  so  admitted  to  be  due. 

(2)  Where  such  a  payment  is  made,  the  Court  shall 
forthwith  cause  notice  of  the  payment  to  be  served  on  the 
third  person. 

"  (3)  Unless  the  third  person,  within  three  months  from 
the  receipt  of  the  notice,  mstitutes  a  suit  against  the  plaintiff, 
and  therein  obtains  an  order  restraining  payment  out  of  the 
money,  it  shall  be  paid  out  to  the  plaintiff  on  his  application. 

(4)  Nothing  in  this  section  shall  affect  the  right  of  any 
person  to  recover  from  the  plaintiff  money  paid  to  him  under 
sub-section  (3). 

860ti01l(l) '  Intervenor. — ^^he  object  of  this  section  was  to  prevent  tenants 
being  harassed  where  disputes  arise  between  rival  claimants  to  the  land  in  respect 
of  which  the  rent  is  due,  and  consequently  whether  the  dispute  between  such  third 
parties  is  a  dispute  as  to  titib,  or  a  dispute  as  to  possession  only,  they  are  at^ibcrty 
to  have  that  tried,  and  in  the  suit  in  which  that  is  being  tried  to  obtain  the  injunction 
which  is  mentioned  in  sub-sec.  3  of  s.  149  oT  the  Act. — Rubiunnessa  v,  Gooljan  Bibee, 
I.  L.  R.,  17  Cal.«  829.  This  section  seems  to  have  adopted  the  rule  laid  down  in  Lodai 
Mullah  V.  Kali  Das  Rai,  (I.  L.  R.,  8  Cal.,  238  ;  10  C.  L.  R.,  581)  that  where  a  person 
sued  for  rent  sets  up  the  title  of  a  third  party,  andall^^  that  he  holds  under,  and  pa3rs 
rent  to,  him,  such  third  party  ought  not  to  be  made  a  party  to  the  suit,  so  as  to  convert 
a  simple  suit  for  arrears  of  rent  into  one  for  the  determination  of  the  title  to  the 
property  in  respect  of  which  the  rent  is  claimed.  "  Such  a  suit  raises  only  two  issues, 
'-"vit,   (i)   Does  the  relation  of  landlord  and  tenant  exist  between  the  plaintiff  and 
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defendant  T  (2)  Are  the  alleged  arrears  of  rent  due  and  unpaid  ?  And  these  are  ques- 
tions in  which  the  plaintiff  and  defendant  are  alone  concerned  and  no  third  party 
claiming  a  title  adverse  to  the  plaintiff,  can  properly  be  made  a  party  to  the  trial  of 
these  issues." 

Subsection  (2),    Service  of  notice  :— The  notice  should  be  served   in  the  mode 
prescribed  by  rule  3,  Chapter  I  of  the  Government  rules.   See  Appendix. 

Snbsection  (3).  InStitnteS  Suit.— a  suit  by  a  third  person  under  cl.  3  of  s. 
149  of  the  Bengal  Tenancy  Act  is  not  a  title  suit  and  need  not  be  stamped  as  such. 
^Per  Tottenham,  J. :  "  Such  suit  is  in  the  nature  of  a  suit  for  an  injunction  under 
the  Specific  Relief  Actor  else  declaratory  suit.*'  Norris,  J., — "I  agree  that  the 
suit  in  question  is  not  a  title  suit.  1  do  not  think  it  is  necessary  to  express 
any  opinion  as  to  what  sort  of  suit  it  is." — (Jagadamba  Devi  v.  Protap  Ghosh, 
I.  L.  R.,  14  Cal.,  537.)  The  object  of  s.  149  of  the  Bengal  Tenancy  Act  is  to 
prevent  tenants  being  harassed  when  disputes  arise  between  rival  claimants  of 
the  land  in  respect  of  which  the  rent  is  due.  In  a«suit,  ther^ore,  under  cl.  (3)  of 
s.  149  the  plaintiff  is  entitled  to  have  the  question  of  the  title  as  well  as  that  of 
possession  tried,  and  to  obtain  the  injunction  therein  mentioned.  Jagadamba  Devi 
T,  Protap  Ghosh,  I.  L.  R.,  14  Cal.,  537,  referred  to  and  explained. — (Rubiun  Nissa 
V,  Gooljan  Bibi,  1.  L.  R.,  17  Cal.,  829.)  A  suit  brought  under  s.  149  cl. 
(3)  in  which  the  plaintiff  claims  the  right  to  receive  rent  by  reason  of  his 
being  in  possession  of  the  land  (as  shown  by  the  receipt  of  rent  for  a  reason- 
ably sufficient  period)  is  maintainable,  though  the  decision  of  the  suit  may  or 
may  not  ultimately  rest  on  the  question  of  possession  merely,  without  reference 
to  the  question  of  title.  The  question  of  possession  should  be  tried  first  in 
the  suits  and  the  suit  dismissed  if  that  question  be  decided  against  the  plaintiff  as 
he  does  not  rely  on  his  title  ;  but  if  decided  in  the  plaintiff's  favour,  the  defendant 
would  be  put  to  the  proof  of  his  title  and  the  question  of  title  would  have  to  be  tried. 
Rubiun  Nisa  zf.  Guljan  Bib:,  I.  L.  R.,  17  Cal.,  829,  referred  byjadub  Lai  Roy 
Chowhury  tf.  Sree  Khemankari  Debya,  8  C.  W.  N.,  248..  A  suit  contemplated 
by  this  section  is  a  suit  with  reference  to  the  money  deposited  in  Court  and 
for  an  tnjunction  restraining  the  paying  out  of  the  money.  The  section  does  not 
contemplate  a  suit  for  establishment  of  the  relationship  of  landlord  and  tenant  between 
the  parties. — Horananda  Banerjee  v.  Ananta  Dasee  9  C  W.   N.,  492. 

Ziimitation* — For  limitation  of  suits  Jjrought  under  sub -section  (4),  see  art.  109 
of  Schd.   II  of  the  Indian  Limitation   Act. 

I5O-     When  a  defendant   admits  that  money  is  due  from 

him    to  the   plaintiff   on   account  of  rent,  but 

oSeTadtitSTo    pleads   that  the  amount  claimed  is  in  excess 

be  due  16  landlord,     of   the   amoimt   due,    the  Court  shall,  execpt 

for  special  reasons  to  be  recorded  in  writing 
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refuse  to  take  cognizance  of  the  plea  unless  the   defendant  pays 
into  Court  the  amount  so  admitted  to  be  due. 

Section  150  of  the  Bengal  Tenancy  Act  is  highly  penal  in  its  character  and  cannot 
be  put  in  force  against  a  defendant,  unless  he  has  intentionally  admitted  money  to  be 
due  and  has  not  paid  it ;  and  such  admission  must  be  in  the  action.  Under  the 
circumstances  of  this  case  it  was  held  that  the  defendant  had  made  no  such 
admission. — (AH  Ahammad  Sirdar  v.  Bepin  Behari  Bose,   1.   L.   R.,   20  Cal.,  595.) 

The  section  is  limited  to  cases  in  which  the  plea  of  the  tenant  is  one  in  respect 
of  which  the  burden  of  proof  lies  upon  him  ;  in  other  words,  where  it  is  a  plea  of 
confession  and  avoidance.  The  section  therefore  does  not  apply  to  a  case  in  which 
the  rate  of  rent  is  in  dispute.— (Baranasi  Pershad  v,  Makhan  Roy,  I.  L.  R.,  30  Cal., 
947-) 

151-  When  a  defendant  is  liable  to  pay  money  into  Court 
under  either  of  the  two  last  foregoing  sections, 

menTT^Xr^oi   "^^  the/ Court   thinks   that  there  are  sufficient 

money.  reasons  for  so  ordering,  it  may  take  cognizance 

of  the   defendant's   plea   on    his  paying  into 

Court  such   reasonable   portion    of   the    money    as  the  Court 

directs. 

152.  When   a  defendant   pays   money  into  Court  under 

either  of  the  said  sections,  the  Courd  shall 
cSjr'''  ^'''"'  ""     give   the  defendant  a  receipt,  and  the  receipt 

so  given  shall  operate  as  an  acquittance  in  the 
same  manner  and  to  the  same  extent  as  if  it  had  been  given  by 
the  plaintiff  or  the  third  person  as  the  case  may  be. 

153.  An  appeal  shall   not  lie  from    any  decree  or  order 
Appeals  in     rent-     P^ssed,   whether  in  the   first   instance   or  on 

suiu.  "    appeal,  in  any  suit  instituted  by  a  landlord   for 

the  recovery  of  rent  where —  ^ 

(a)  the  decree  qr  order  is   passed   by  a  District  Judge, 

Additional  Judge  or  Subordinate  Judge,  and  the 
amount  claimed  in  the  suit  does  not  exceed  one 
hundred  rupees,  or 

(b)  the   decree   or   order  is  passed  by  any  other  judicial 

officer  specially  empowered  by  the  Local  Govern- 
ment to  exercise  final  jurisdiction  under  this  sec- 
tion, and  the  amount  claimed  in  the  suit  does  not 
exceed  fifty  rupees  ; 
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unless  in  either  case  the  decree  or  order  has  decided  a 
cjuestion  relating  to  title  to  land  or  to  some  interest  in  land  as 
between  parties  having  conflicting  claims  thereto,  or  a  question 
of  a  right  to  enh^^nce  or  vary  the  rent  of  a  tenant,  or  a  question 
of  the  amount  of  rent  annually  payable  by  a  tenant : 

Provided  that  the  District  Judge  may  call  for  the  record 
of  any  case  in  which  a  judicial  officer  as  aforesaid  has  passed 
a  decree  or  order  to  which  this  section  applies,  if  it  appears 
that  the  judicial  officer  has  exercised  a  jurisdiction  not  vested, 
in  him  by  law,  or  has  failed  to  exercise  a  jurisdiction  so  vested, 
or  has  acted  in  the  exercise  of  his  jurisdiction  illegally  or  with 
material  irregularity ;  and  may  pass  such  order  as  the  District 
Judge  thinks  fit. 

Suit* — Tne  word  "suit"  in  this  section  includes  all  ^proceedings  prior  or  subse- 
quent to  a  decree. — Kristo  Chunder  Chuckerbutty  v^  Anund  Coomar  Dutt.  19  W.  R., 
307  ;  Kedarnath  Bisvas  v.  l^uro  Prosad  Roy  Chovfdry,  23  W.  R.,  207 ;  Parbati 
Churun  v,  Mundari,  I.  L.  R.,  5  Cal.,  594;  and  therefore  no  second  appeal  lies  against 
an  order  made  in  the  course  of  execution  unless  it  fulfils  the  same  conditions.— 
Shyama  Churan  v.  Debendranath,  I.  L.  R.,  27  Cal.,  484  ;  4  C.  W.  N.,  269.  It 
follows  that  no  appeal  lies  from  an  order  passed  by  a  District  Judge  setting  aside 
a  sale  in  execution  of  a  decree  for  rent  valued  at  less  than  Rs.  100.— -Monmohini  v,  Lakhi 
Narain,  I.  L.  R.,  28  Cal.,  116.  The  word  "proceedings,"  ins.  6  of  Act  I  of  1868, 
as  applied  to  a  suit,  means  the  suit  as  an  entirety,  that  is,  down  to  the  final  decree. 
A  second  appeal,  therefore,  to  the  High  Court,  on  a  question  of  the  amount  due 
as  rent  will  not  lie  when  the  suit  was  instituted  previous  to  the  passing  of  Act 
VIII  of  1885,  although  the  judgment  in  the  suit  was  delivered,  and  the  first  appeal 
therefrom  heard,  subsequently  to  the  parsing  of  that  Act.  Hurrosundari  Debi  t?. 
Bhojohari  Das  Manji,   I.  L.  R.,  13  Cal.,  86,  approved. — Satghuri^.  Mujidan  I.  L.  R., 

15  Cal.,  X07. 

OrddT  r— The  word  "order**  in  section  153  does  not  mean  merely  a  final  order  ; 
it  includes  interlocutory  orders  otherwise  appealable  ;  e,  g,i  an  order  of  remand 
in  a  suit  for  rent  in  which  the  claim  does  not  exceed  Rs.  100,  unless  it  decides  any 
of  the  questions  mentioned  above. — Gagan  Chand  p.  Casperz,  4  C.  W.  N.,  44 ; 
Batasan  r.  Jaiti,3  C.  W.  N.,  Ixii.  Orders  made  in  execution  of  decrees  passed  in  suits 
of  the  nature  cognizable  by  Courts  of  Small  Causes  the  value  of  which  does  not 
exceed  Rs.  500  have  been  held  to  be  non -appealable  by  virtue  of  the  provisions  of 
s.  586,  C.  P.  C.  See  Lalla  Khanda  Pershad  v,  Lalla  Lai  Behary,  I.  L.  R.,  25  Cal., 
872  ;  Anund  Chunder  v.  Sidhy  Gopal,  8  W.  R.,  112  ;  Dendoyal  v.  Patra  Khan,  18 
All.  481. 

District  and  Additional  JtldgO.— The  expressions  "  District  Judge,  Additional 
Judge,  or  Subordinate  Judge"  are   in  accordance   with  the  Full  Bench  decision  of 
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Brojo   Misser  v.   Alhadi  Misrain,  13  B.  L.  R.,  376;  21  W.  R.;  320  ;  as  well  as  with 
the  Civil  Courts  Act.     This  Act  gfves  a  jurisdiction  to  try  suits  according  to  the 
Code  of  Civil   Precedure,    except  where  it  is  otherwise  provided  by  the  Act,  and  this 
section   has  a  qualifying  effect,   and  provides  that  there  shall  be  no  special  appeal 
in  rent-suits  under  Rs.  100,   except  in   certain  circumstances.— Poomo  Chunder  iU^ 
V.   Kristo   Chunder  Singh,   23  W.   R.,    171.     In  a  later  case  it  was  doubted  by 
Mr.  Justice  Jackson,  if  s.  102  of  Act   VIII  of   1869  (B.  C.)   took  away  the  right  of 
special  appeal  gi\en  by  the  Civil   Procedure  Code  in  such  cases,  and  if  the  Bengal 
Council  had   authority  to  take  away  the  powers  of  the   High   Court  to  entertain 
fecial   appeals.     The  Full  Bench,  however,   decided  that  in  view  of  a  long  course  of 
decisions  no  second  appeal  will  lie  under  s.  102  except  under  the  special  circumstances 
mentioned    therein. — Lungessur    Koer    v.   Sookha  Ojha,   and  Radhay   Kishen   v. 
Kali   Misser,    I.  L.  R.,   3  Cal.,    151.     The  objection  of  Mr.  Justice  Jackson  does 
not  hold  water  under  the  present  law  which   makes  the  Civil  Procedure  expressly 
subject  to  the  new  provisions  and  which  is  an  India  Council  Act.     The  words  ''judicial 
officer  as  aforesaid"  mentioned    in  the  proviso  to  sec.    153  have  reference  to  the 
"Judicial  Officer"   spoken   of  in  clause  (i)  of  the  sectioi\  and  to  such  officer  only- 
It  follows  that  the  District  Judge  jxjssesses  no  revisional  jurisdiction  by  virtue  of 
that  proviso  in   respect  of  the  decrees  and  orders  of  a   District  Judge,  Additional 
Judge,  or  Subordinate  Judge  referred  to  in  clause  (a)  of  the  section. — Sankar  Mani 
Devi  V.   Mathura   Dhupini,    I.  L.  R.,    15  Cal.,   327.    An   Additional  Judge  has  no 
revisional  powers  under  the  proviso  ;   for  the  section   makes  a  distinction  between 
a  District  Judge  and  an    Additional     District    Judge. — Gaudna  v.   Jabanulla,    5 
C.W.^N.,  xlviii). 

HighCotirt'spOWerSOf  revision:— The  High  Court  can,  in  a  case  in  which 
no  second  appeal  lies,  interfere  under  sec.  622,  C.  P.  C,  and  set  aside  the  order  .of  a 
District  Judge  in  a  suit  for  arrears  of  rent,  when  the  District  Judge  has  acted  illegally 
in  the  exercise  of  his  jurisdiction.— J agabandhu  Patak  i;.  Jadii  Ghosh  Alkushi,  I.  L.  R., 
15  Cal.,  47.  Where  a  District  Judge  acted  in  contravention  of  the  powers  vested 
in  him  by  the  proviso  to  s.  153  of  this  Act  by  interfering  with  the  judgment  of  the 
Munsiff  on  a  question  of  law,  the  District  Judge  acted  without  jurisdiction  and  the 
High  Court  can  revise  his  order. — Harananda  Banerjee  v,  Ananta  Dasi  9  C  W.  N., 
492. 

Bar  to  appeal : — The  provisions  of  this  section  apply  only  to  suits  for  the  recover- 
ing of  rent ;  so  that  an  appeal  will  lie  under  sec.  540,  C.  P.  C,  in  all  other  classes  of 
suits  under  the  Tenancy  Act,  as  well  as  in«6uits  for  the  recovery  of  rent  in  Which  any  of 
the  questions  referred  to  in  the  section  have  been  decided.  The  bar  to  an  appeal 
depends  on  two  facts,  (i)  the  amount  of  the  claim  in  the  suit,  and  (2)  the  nature  of 
the  decree  made  in  the  action.  But,  in  order  to  give  rise  to  the  bar,  the  suit  must  be 
one  between  the  landlord  and  tenant.— Kalinath  v,  Kefatulla,  i  C.  W.  N.,  cxix ; 
Mohendra  v,  Kailash  4  0.  W.  N.,  605.  A  suit  for  back  rents  by  an  assignee  from 
the  previous  landlord  does  not  come  under  section  153,  Nor  does  the  section  apply 
where  the  claim,  though  nominally  for  rent,  is  in  reality  for  mesne  profits  or  damages. 
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-^handi  Charan  «;.» Jogendra,  i  C.  W.  N.,  cxx.  No  appeal  lies  against  an  order 
passed  by  a  Civil  Court  under  section  84. — Goghan  MoUah  if.  Rameshar  Narain 
Mahta,  I.  L.  R.,  18  Cal.,  271 ;  Piari  Mohan  Mukherji  v.  Baroda  Charan  Chakravarttr, 
I.L.  R.,  19  Cal.,  485;  from  an  order  under  sec.  91  directing  tenants  to  attend  and 
point  out  boundaries  of  land  to  be  measured.— Daya  Ghazi  v.  Ram  Lai  Sukul,  2 
C.  W.  N.,  351,  from  an  order  rejecting  an  application  undier  sec.  93  of  this  Act  for 
the  appointment  of  a  common  manager. — Hossain  Baksh  v.  Mutukdhari  Lai,  L  L.  R., 
14  Cal.,  312 ;  from  an  order  under  sec.  173  of  this  Act  setting  aside  a  sale  -^Raghu 
Singh  V.  Misri  Singh,  I.  L.  R.,  21  Cal.,  825;  or  from  an  order  under  sec.  174  of  this 
Act  or  sec.  310  A.,  C.  P.  0.,  setting  aside  a  sale.'— Kishori  Mohan  Rai  v.  Sarodit 
Mani  Dasi,  i  C.  W.  N.,  30;  Bansidhar  Haldar  v.  Kedar  Nath  Mandal,  i  C.  W.  N., 
114. 

SoCOnd  apposes : — where  the  amount  claimed  in  the  suit  does  not  exceed  Rs. 
100  or  Rs.  50,  having  regard  to  the  provisions  of  clause  (a)  and  (&)  respectively, 
a  secod  appeal  will  lie  only  if  the  decree  or  order  has  decided  (i)  a  question  relating 
to  title  to  land  or  to  some  interest  in  land  as  between  parties  claiming  adversely  to 
each  other,  or  (2)  a  question  of  a  right  to  enhanc^gr  vary  the  rent,  or  (3)  a  question 
relating  to  the  amount  of  rent  payable  by  a  tenant.  The  3rd  of  these  conditions  is 
an  innovation  ;  the  ist  and  2nd  have  been  reproduced  from  s.  102  of  Act  VI H  of 
1869  B.  C.  Where  the  claim  exceeds  Rs.  100  [in  the  cases  referred  to  in  clause  (a)]  or 
Rs.  50  [in  the  case  referred  to  in  clause  (6)]  a  second  appeal  is  not  barred.  When  a 
second  appeal  does  lie,  either  in  consequence  of  the  value  of  the  suit  or  of  the  nature  of 
the  decree,  it  is  subject  to  the  section  584  of  the  Code  of  Civil  Procedure  which  provides 
for  a  second  appeal  on  the  ground  (a)  of  the  decision  being  contrary  to  some  specified 
law  or  usaee  having  the  force  of  law ;  {hi)  of  the  decision  having  failed  to*determine 
some  material  issue  of  law  or  usage  having  the  force  of  Jaw ;  and  (c)  of  a  substantial 
error  or  defect  in  the  procedure,  which  may  possibly  have  produced  error  or  defect 
in  the  decision  of  the  case  on  the  merits.  A  second  appeal  will  lie  from  an  order  under 
sec.  173  of  this  Act  setting  aside  a  sale,  when  the  auction -purchaser  is  a  benamidar 
for  the  judgment-debtor  and  where,  therefore,  the  application  for  setting  aside  the 
sale  is  really  one  under  sec.  224,  C.  P.  C— Chand  Mani  Dasi  v.  Santo  Mani  Dasi, 
L  L.  R.,  24  Cal.,  707  ;  I  C.  W.  N.,  534.  An  objection  as  to  the  due  service  of 
a  notice  to. quit  cannot  be  taken  for  the  first  time  in  second  appeal. — Loknath  Gop 
V.  Pitambar  Ghosh,  3  C.  W.  N.,  215.  « 

Clausd  (a) :  when  the  amcxmt  claimed  does  not  ezoeed  Bs  100 :— in  order  to 

give  rise  to  the  bar  to  an  appeal  it  must  appear,  upon  the  finding  of  the  Judge  or 
from  the  proceedings  of  the  case,  that  the  amount  sued  for  does  not  exceed  one 
hundred  rupees. — Tulsi  Panday  v.  Lala  Bachulal  L  L.  R..  9  Cal.,  596;  12  C.  L  R., 
•  223.  In  the  absence  of  such  material  the  High  Court  has  no  right  to  draw  any 
inference  to  that  effect. — Ibid,  The  term  "amount  "in  section  153  means  not 
merely  the  amount  of  rent  claimed,  but  the  whole  amount  claimed  in  the  suit.  Where 
therefore  the  amount  of  rent  was  below  Rs.  100,  but  in  addition  to  interest  exceeded 
that  sum,  it  was  held  that  a  second  appeal  was  not  barred. -Behari  v.    Bhutnath, 
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3  C.  W.  N.,  214.  In  a  suit  for  arrears  of  cAowKiarf  tax  payable  by  sl  putnidar 
under  the  putni  settlement,  it  was  held  that  it  came  within  the  definition  of  rent 
inasmuch  as  the  consideration  for  the  payment  of  the  chowkidari  tax  was  the  holding 
of  the  putni  and  the  amount  agreed  to  be  paid  was  lawfully  payable. — Assanulla  v. 
Tirthabsbini,  I.  L.  R.,  22  Cal.,  680.  S.  586,  0.  P.  C,  will  not  bar  a  secondappeal 
in  such  a  suit  although  the  value  may  be  less  than  Rs.  500.  Where  a  zemindar  sued 
a  putnidar  dak  expenses  according  to  h\s putni  jumay  held  that  the  suit  was  of  a  nature 
cognizable  by  a  Court  of  Small  Causes  and  therefore  under  s.  27,  Act  XX 11 1  of 
x86i  no  second  appeal  would  lie:— Mahtab  Chand  v.  Radha  Benode,  8  W.  R.,  517. 
Where  Dak  cess  is  claimed  under  a  contract  by  which  rent  is  payable  it  must  be  regard- 
ed as  rent. — Watson  v.  Sreekristo,  I.  L.  R.,  21  Cal.,  132.  '  No  doubt  the  Act  declares 
in  ss.  S3  to  68,  both  inclusive,  and  ss.  72  to  75  both  inclusive,  "rent  "  includes  cesses, 
but  we  think  that  these  are  enabling  provisions  passed  to  extend  the  meaning  of 
**  rent "  and  it  in  no  way  interferes  with  the  law  refusing  a  right  of  appeal  in  suits 
below  one  hundred  rupees  in  value,  which  law  is  made  applicable  to  suits  for  cesses 
by  s.  47  of  Bengal  Act  IX  of  1880  (B.  C).  "  Per  O'Kinealy  and'  Banerjeb,JJ.  :— 
Rajani  Kant  v.  Jogeshwar,  I.^*L.  R.,  20  Cal.,  254.  A  suit  to  recover  cesses  falls 
under  s.  153  with  respect  to  appeals. — Mohesh  v.  Umatara,  I.  L.  R.,  16  Cal.,  638. 
Read  with  the  provisions  of  sec.  193  of  this  Act,  this  section  bars  a  second  appeal,  when 
the  rent  sued  for  is  rent  of  a  tank  and  the  amount  claimed  is  less  than  Rs.  100. — 
MalluPasari  v.  Wake,  2  C.  W.  N.,  li.  No  second  appeal  lies  to  the  High  Court 
from  a  decision  of  the  District  Judge  staying  execution  in  a  suit  for  arrears  of  rent 
where  the  amount  decreed  is  less  than  Rs.  100,  merely  because  the  decree  directs  that 
on  failure  to  pay  the  amount  the  clefendant  will  be  ejected. — Parbutty  v.  Mondari 
I.  L.  B.,  5  Cal.,S94.  No  appeal  lies  from  an  order  passed  by  a  Distrct  Judge  seating 
aside  a  sale  in  execution  of  an  ex  partie  decree  for  amount  valued  at   less  than 

Rs.  100. — Monmohini  v.  Lukhinarin,  I.  L.  R.,  28  Cal  116. 

'  Clatw  (b) :  When  the  amonnt  claimed  does  not  exceed  fifty  rupees.— Nearly 

all  MunsifFs  of  five  years'  standing  have  now  been  invested  with  summary*  powers 
under  this  clause.— See  Government  Note  No.  945  J.  D.  of  June  15th  1894.    in  Cal^ 

Gaz.  of  June  27th  1894,  Pt.  i,  p.  713. 

ntle  to  land  as  between  parties  having  conflicting  claims.— Under  the  old 

law  where  a  case  was  decided  solely  on  the  want  of  a  relationship  of  landlord  and 
tenant  between  the  parties,  it  was  held  that  no  special  appeal  lay  to  the  Hight  Court. 
It  cannot  be  said  that  the  tenant  is  a  representative  of  a  third  party'so  as  to  make  the 
decision  in  the  suit  one  in  respect  of  title  to  land  as  between  parties  having  con- 
flicting claims  thereto. — Hurry  Mohan  Muzumdar  v.  Dwarkanath  Sen,  18  W.  R., 
42;  Shaik  Dilbur  v.  Issur  Chunder  Roy,  21  W.  R.,  36;  Kripa  Moyi  Debia  v. 
Dropodi  Chowdhrain,  24  W.  R.,  213.  When  a  landlord  sues  a  p.erson  as  tenant, 
who  repudiates  the  tenancy,  not  denying  the  landlord's  title,  no  appeal  is  given  under 
this  flection. — Ishan  Chundra  Ghosal  v.  Bumomoyee  Dassi.  16  W.  R.,  233.  In  a 
suit  for  rent   in  which  the  defendant    (raiyat)  sets  up  the    title  of  a  third   person 
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who  is  not  made  a  party,  the  decision  cannot  be  considered  to  be  a  binding  decision 
in  respect  of  title  as  between  parties  having  conflicting  calims  to  the  land  within 
the  meaning  of  this  section.— Kashee  Ram  Dass  v.  Maharani  Sham  Mohini,  23 
W.  R.,  227,  Shaik  Dibur  v.  Issur  Chunder  Roy,  21  W.  R.,  36.  Where  plaintiff 
claims  rent  as  zemindar,  and  defendant,  admitting  his  own  tenancy,  claims  it  as 
mortagee,  there  cannot  be  said  to  be  conflicting  claims  to,  or  some  interest  in  land 
within  the  meanig  of  this  section. -» Raj  Kishen  Mukerji  v.  Peary  Mohan  Mukeijir 
24W.  R«,  114.  In  a  rent  suit,  where  the  judgment  of  the  lower  Appellate  Court 
dismissing  the  plaintiff's  appeal  on  the  ground  that  plaintiff,  as  only  a  sharer,  could 
not  sue  separately,  shows  that  a  question  of  title  was  not  even  considered,  the  decree 
in  genera]  terms  could  not  be  held  to  have  determined  it,  and  therefore  under  this 
section  no  special  appeal  lies. — Kureem  Sheik  v.  Mokhoda  Sundari  £>assi,  23 
W.  R.,  II,  268;  15  B  L.  R.,  III.  The  circumstance  that  a  question  has  been 
determined  at  the  hearing  of  the  appeal  in  a  rent-suit,  by  which  an  int«xvenor  may 
be  injuriously  affected,  will  not  make  the  appeal  cognizable  as  special  appeal^  unless 
the  decision  has  involved  some  title  or  interest  in  lapd,  of  parties  having  conflicting 
claims  thereto. — (Raj  Kishen  Mukerji  v.  Sree  Nath  Ertitt,  23  W.  R.,  408.  See  also^ 
Lodai  Molla  v.  Kali  Das  I.  L.  R,,  8  Cal.,  238 ;  Durganarain  v.  Ramlal  I.  L.  R , 
7  Cal.,  330.  No  second  appeal  lies  in  a  case  between  landlord  and  tenant,  in 
which  the  third  person  set  up  by  the  tenant  is  not  made  a  party,  there  consequently 
being  no  question  relating  to  title  as  between  parties  having  conflicting  claims.^- 
Bama  Persad  Rai  v.  Sarup  Paramanik,  I.  L.  R.,  8  Cal.,  712.  But  in  one  case 
in  which  the  value  of  the  suit  was  under  Rs.  100,  it  was  held  that  an  appeal  was  not 
barred,  as  the  Lower  Court  had  determined  a  question  of  law  as  to  whether  the  tenure 
vfasgueasta. — Baijinath  Saha  v.  Ramdaur  Rai,  7  C.  L.  R,.  369.  A  question  as  to  area 
does  not  raise  any  question  of  title  between  parties.— Horo  parsed  v.  Sreedam  20  W.  R., 
15.  In  an  action  for  rent  the  plaintiff  allied  that  she  was  the  proprietress  of  a  share 
of  a  zemindari,  and  also  held  other  sharers  as  patnidar  and  darpatnidar,  and  had  got. 
her  narpe  registered  in  respect  of  those  shares  under  Land  Re^stration  Act,  1876. 
The  principal  defendant  denied  the  relationship  of  landlord  and  tenant,  and  also 
pleaded  that  in  as  much  as  the  plaintiff  was  not  roistered  under  the  Act,  the  suit  was 
not  maintaintable.  The  Court  of  flrst  instance  dismissed  the  suit  on  the  ground  that 
the  plaintiff  had  failed  to  prove  the  relationship  of  landlord  and  tenant  and  also  that  as 
the  plaintiff  got  her  name  registered,  the  suit  was  not  maintainable.  The  Subordinate 
Judge  on  appeal  decreed  the  suit  on  the  ground  that  it  was  not  necessary  for  the 
plaintiff  to  raster  her  name,  without  deciding  the  question  whether  the  relationship 
of  landlord  and  tenant  existed  between  the  parties.  On  second  appeal  by  the 
defendants  it  was  held  that  the  decree  decided  a  question  relating  to  Ititle  tq  land 
or  some  interest  in  land  as  between  parties  having  conflicting  claims  thereto,  and 
that  therefore  an  appeal  lay. — SukuniUa  Kazi  v.  Bama  Sundari,  I.  L.  R.,  24  Cal., 
404.  Similarly  where  the  plaintiff  claimed  rent  on  the  ground  that  the  defendant  was 
his  sub-tenant^  while  the  defendant  pleaded  that  he  held  directly  under  the  zemindar 
and  was  the  tenant  of  the  land  under  him,  and  the  plaintiff's  suit  was  dismissed^ 


Digitized  by  LjOOQ IC 


480  BENGAL   TENANCY   ACT.  ] 


CHAP.  XUl, 


it  was  held  that  a  second  appeal  would  lie. — Sitanath  v.  Kartik  Gliarumi,  8  C.  W.  N., 
434.  But  where  the  question  was  one  between  a  tenure-holder  and  a  raiyat,  and 
the  latter  set  up  the  title  of  a  superior  tenure-holder,  who  was  not  a  party  to  the  suit, 
it  was  held  that  no  second  appeal  would  lie. — Ram  Mohan  v.  Budan  Barai,  8 
C.  W.  N.,  436,  Where  the  defendant  claimed  to  hold  under  the  plaintiff  and  his 
mother,  under  a  right  different  from  that  which  was  set  up  by  the  plaintiff,  it  was 
held  that  no  second  appeal  would  lie.— Dino  Bandhu  v  Nobin  Ch under,  8  C.  W«  N., 
437.  Where  plaintiff  and  defendant  both  claimed  under  the  same  landlord,  the 
l^laintiff  claiming  as  a  jotedar  and  the  defendant  as  a  burgadar,  the  settlement  with 
the  defendant  having  been  prior  to  that  with  the  plaintiff,  the  Lower  Appellate  Court 
held  that  the  plaintiff's  position  as  tenant  was  not  superior  to  that  of  the  defendant, 
and  that  the  relationship  of  landlord  and  tenant  did  not  exist  between  the  two,  since 
there  was  no  proof  of  an  assignment  of  the  right  of  the  plaintiff's  lessor  to  collect 
rent  from  the  defendant.  On  appeal  to  the  High  Court  it  was  held  that  the  decision 
of  the  Subordinate  Judge  as  regards  the  status  of  the  plaintiff  in  relation  to  the 
defendant  was  foreign  to  the  object  of  the  suit  and  quite  irrelevant,  and  that  the 
plaintiff's  position  was  that  of  an*intermediate  holder  with  a  right  to  receive  r^nt  from 
the  defendant ;  and  that,  since  there  was  a  question  of  title  between  parties  having- 
conflicting  claims,  a  second  appeal  would  lie.  On  further  appeal  unaer  section  15 
of  the  Letters  Patent,  however,  it  was  decided  by  the  High  Court  that,  since  the 
Subordinate  Judc^e  had  found  that  the  relationship  of  landlord  and  tenant  did  not 
exist,  and  since  the  High  Court  was  bound  by  that  finding,  the  decision  of  the 
Subordinate  Judge  must  be  upheld.— Ram  Kanai  v.  Fakir  Chand,  8  0.  W.  N.,  438« 
An  onler  setting  aside  a  sale  in  execution  of  a  decree  decides  a  question  relating  to 
the  title  to  the  land  or  to  some  interest  in  the  land  as  between  parties  having- 
conflicting  claims  thereto  and  is  therefore  appealable  under  this  section  although 
it  was  made  by  an  officer  specially  authorised:  under  the  section,  in  a  suit  for 
rent  valued  at  less  than  50.  In  deciding  whether  an  order  is  appealable  under 
that  section,  the  poTht  for  consideration  is  not  what  the  decree  in  the  suit  decided,  but 
what  the  order  decided.  Monmohint  Dassee  v.  Lakhinarain  Chandrk  I.  L.  R.,  28  Cal., 
116,  distinguished — Ganga  Charan  Bhuttacharjee  v.  Shoshi  Bhusan  Roy,  L  L.  R.,  32 
Cal.,  572.  Held  by  the  full  Bench  (Rampini  J.  dissenting)  that  an  order  setting  aside  or 
refusing  to  set  aside  a  sale  held  in  execution  of  a  decree  for  rent  wherein  the  decree- 
holder  was  the  purchaser,  decicfes  a  question  relating  to  the  title  to  the  land  or  to  some 
interest  in  the  land  as  between  parties  having  conflicting  claims  thereto.  An  appeal 
therefore  lies  from  such  an  order  even  when  there  could  be  nb  appeal  from  the 
decree. in  the  suit  on  account  of  the  prohibition  contained  in  this  sectiom*— Kali  Mondal 
V.  R^  Sarveswar  Chakraburti :  9  C,  W.  N.,  721  (F.  B.) 

Bight  to  ^nhanOO  or  vary  thO  rout ' — Not  only  therefore  in  enhancement 
suits,  but  also  in  suits  for  commutation  of  rent  or  assessment  of  rent,  a  special  appeal 
will  lie.  Because  both  of  these  modes  wrll  come  under  the  provisiDns  of  variation 
of  rent.  Second  appeal  in  a  suit  for  rent  below  Rs.  100,  in  which  the  right  to  enhance 
had  been  determined.— Watson  &  Co.  V.  Ramdhan   Ghosh,  17  W.  R.,  40;  but  not 
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where  no  such  right  had  been  decided.— Golak  Chandra  Datta  v.  Miah  Rajah  Mizi, 
17W.  R.,  119.  No  appeal  will  lie  merely  because  the  rate  of  rent  has  been  varied 
by  the  decision  of  the  Court,  unless  the  Judge  has  determined  the  right  to  vary  the 
rent.— Watson  v.  Mohendro  NathTal,  23  W.  R.,  436.  A  rent  suit  in  which  the  only 
question  is  whether  the  rent  is,to  be  paid  in  instalments  cannot  be  said  to  involve  a 
question  of  a  right  to  enhance  or  vary  the  rent.— Piari^  Mohan  Mukherji  v.  Madhub 
Chandra,  23  W.  R.,  385*  See  also  Rai  Ohurun  v.  Kumud  Mohan,  2  0.  W.  N., 
297 ;  I.  L.  R..  25  Cal.,  571  ;  Kailash  v.  Tarak,  i  0.  W.  N.,  Ixvi ;  I.  L.  R.,  25  Ca!., 
571,  note ;  and  in  a  suit  on  the  basis  of  an  ikramama  when  the  raiyat  denied  that  he* 
had  executed  that  document  and  produced  evidence  to  show  that  the  rates  mentioned 
in  it  were  not  correct,  no  question  of  right  to  vary  the  rent  was  held  to  be  involved 
and  no  second  appeal  lay.— -Nitressar  Singh  v,  Jhoti  Teli,  23  W.  R.,  343. 

Appeal  when  amonnt  of  rent  annnally  payable  is  decided.— This  provision 

is  an  innovation.    Section  102  of  Act  VIII  of  1869  B.  C.  gave  no  right  of  appeal  in 

cases  in  which  merely  a  question  as  to  the  amount  of  rent  payable  was  involved. — 

(Haro  Prasad  Chakravartti  v,  Sridam  Chandra  Chaudhri,  20  W.  R.,  16  ;   Narabdessar 

20  W.  R.,  15  ;   Harish  Chandra  Chakravartti   v,    Hari  Bewah,  Prasad  Rai  v.  Jangli, 

24  W.  B.,  49).    A  second  appeal  is  barred  even   if  preferred  after  the  B.  T.  Act 

came  into  operation. — Hurro  Sundari   Dabi  v,   Bhojohari   Das   Manji,    L.   R.,     13 

Cal.,  86  ;  Satghuri  v.  Mujidan,  1.  L.R.,  15  Oal.,  107.     If  a  question   relating  to    the 

amount  of  rent  annually  payable  is  decided   by  the  decree  under  the  present  Act, 

an    appeal  would  not  be    excluded  even  though   that  question   does   not  directly 

form  the  subject  of  the  appeal. — Sripati    Bhattacharja  v.  Kala   Chand  Ghose  i  (T.  W. 

N.,  clxxxvii ;  Rai  Chum  Ghosh  v.  Kumud  Mohon  Dutta,  i.  C.  W.  N.,   687.     Where 

the  plaintiff  claimed  to  be  entitled  to  the  full  amount  of  rent  payable  by  a  tenant,  and 

the  Lower^ourt  was  of  opinion  that  he  was  entitled  to  a  less  amount,  inasmuch  as  a 

part  of  the  tenure  had  been  sold  in  execution  of  a  decree  for  road -cess  and  had  passed 

into  the  hands  of  a  third  party,  it  was  held  that  a  second  appeal   lay. — Nobin  Chand 

Nuskar  v  Baneenath  Paramanick,  I.  L.  R.,   21  Cal.,  722.     A  question   in  a  rent  suit 

^,  ,  whether  rent  is  payable  in  money  or  kind  is  a  question  as  to 

Rent  in  money  or  kind.  *.  ,  J,        .  .  •        ,  .  ,    .  . 

the  amount  of  rent  annualy  payable  withm  the  meaning  of  thjs 

section. — A purba  Krishna  Roy  v,  Ashutosh  Dutta,  9  C.  W.  N.  122.    In  a  suit  in  which 

the  plain tifif  sued  for  arrears  of  rent  as  well  as  of  cesses  aftd  d4k  tax,  the  total  amount 

claimed  being  less  than  one  hundred  rupees,  and  the  defendant 

pleaded  that  he  was  n'bt  liable  to   dAk  cess,  and  it  was  held  by 

the  Subordinate  Judge  that  the  defendant  was  not  liable  to  pay  d&k  cess,  it  was  ruled  that 

a  second  appeal  lay,  as  a  question  of  the  amount  of  rent  annually  payable  by  the  tenant 

had  been  decided. — ^Watson    v.  Srikrishna    Bhumik,   I.  L.  R.,   21   Cal.,    132.     In 

Mohesh  Chandra  Chattapadhya  v,  Umatara  Debt,  I,  L.  R„  16  Cal.,  638,  and  Rajani 

Kant  Nag  v,  Jageshwar  Snigh,  I.  L.  R.,  20  Cal.,  254,  it  has  been  held  that  no  second 

appeal  lies  in  suits  for  cesses,  in  which  the  amounts  claimed  are  less  than  one  hundred 

rupees.    The  words  "  amount  of  rent  annually  payable  by  a  tenant "   include  the  case 

61 


Digitized  by  LjOOQ IC 


482  BENGAL  TENANCY  ACT.  [chap,  xiu; 

« 
of  rent  payable  by  a  tenant  to  one  of  the  co-sharer  landlords  who 

collects  his  rent  separately. — Aubhoy  Ohum  Maji  v.  Shoshi 
Bhusan  Bose,  I.  L.  R.,  16  Cal.,  155  ;  Narain  Mahton  v.  Manofi  Pattuk,  I.  L.  R.,  17 
Cal.,  489  (F.  B.).  5  C.  W,  N  766;  overruling  Prasanna  Kumar  Banerjee  v,  Srinath 
Dass,  I.  L.  R.,  15  Cal.,  231.  Where,  in  a  suit  instituted  by  a  co-sharer  landlord  for  the 
recovery  of  rent,  the  amount  claimed  did  not  exceed  Rs.  100  but  the  question  raised  and 
determined  was  not  merely  the  amount  of  rent  payable  to  the  co-sharer,  but  also 
whether  he  had  a  title  to  recover  a  particular  share  of  the  rents  of  a  particular 
•nrouza,  it  was  held  that  the  suit  came  under  the  exception  mentioned  in  section 
. — Srimuty  Poresh  Moni  Dassya  v.  Nobo  Kishore  Lahiri,  8  C.  W.  N.,  193. 
A  decree  ^obtained  by  a  co-sharer  landlord  for  his  share  of  rent  is  not  a  decree  for  rent 
under  the  Bengal  Tenancy  Act  and  it  has  been  held  that  s.  170  of  the  Act  therefore 
does  not  apply.— Beni  Madhub  v.  Joad  Ali,  17  Cal.,  390,  see  also  Parameshar  v.  Kali 
Mohon,  4  0.  W.  N.,  801 ;  28  Cal,  127.  But  it  has  been  held  notwithstanding 
that  s.  153  of  the  Act  applies  to  a  decree  obtained  by  a  co-sharer  landlord.— -Kedar 
Nath  V.  Ardha  Chandra,  5  C.  }^.  N.,  763  at  p.  766,  see  also  appeal  from  Appellate 
Order  No.  325  of  1902,  Jogendra  Nath  Ray  v.  Uma  Oharan  Ray  ( unreported ). 
Theprovisionsof  thissectibn  donottoapply  to  the  case  of  a  suit  for  rent  by  aco- 
sharer  landlord.— Jogendra  Nath  Ghose  v.  Paban  Chandra  Ghose,  8  C.  W.  N.,  472. 
In  order  to  exclude  a  right  of  appeal  under  section  153,  the  suit  must  be  in  reality  an 
action  for  rent ;  a  suit  for  compensation  or  damages  in  the  guise  of  a  claim  for 
rem  does  not  come  within  the  purview  of  section  153. — Chandi  Charan  Tarafdar 
V'  Jogendra  Chandra  Chowdhry, i  C.  W.  N.,  cxx.  Where  the  only  issue  decided  is  to 
whom  the  rent  claimed  is  payable,  1,  e,  to  the  plaintiff  or  the  person  set  up  by  the  de- 
fendant as  his  landlord,  and  there  is  no  dispute  as  to  the  amount  of  rent,  it  has  been 
held  that  there  is  no  right  of  second  appeal.— Baidya  Nath  Bahara  v.  Dh^e  Krishna 
Sirkar5  C.  W.  N.,  515.  Similarly,  where,  upon  the  failure  of  the  plaintiff  to  prove 
the  rate  of  rent  claimed  by  him,  a  decree  is  made  at  the  rate  admitted  by  the 
defendant,  it  is  not  a  determination  of  the  amount  of  rent  payable,  and  therefore  no 
second  appeal  would  lie.— Nekejaie  v.  Nonda  Dulal  Bamkeja,  i  C.  W.  N-,  711. 
When  the  only  question  decided  relates  to  the  amount  of  interest  payable,  and  the 
value  of  the  subject-matter  of  the  suit  does  not  exceed  Rs.  100,  there  is  no  right 
of  second  appeal.— Koylash  £handra  De  v.  Tarak  Nath  Mandal  I.  L.  R.,  25  Cal.. 
571.  Nor  is  there  a  right  of  appeal  when  the  question  relates  to  the  instalments 
in  which  the  rent  is  payable.— Rai  Chai»n  Ghose  v.  Kumud  Mohun  Dutt  Chowdhry 
I,  L.  R.,  25  Cal,,  571 J  3  C.  W.  N.,  297.  The  question  relating  to  instalments, 
though  it  affected  the  question  of  interest  on  the  rent,  was  not  a  question  of  the 
"  amount  of  rent  annually  payable  "  within  the  meaning  of  section  153.— /j,*^.    in 

iMtalmentofreiit  another  cas«,  where  the  Subordinate  Judge  had  decided  that 

the  kabuliyats,  on  the  basis  of  which  certain  suits  forftent 

were  brought,  w«re  genuine,  and  that  the  plaintiffs    were  entitled  to  receive  rent 

from  the  defendants  at  the  rates  mentioned  therein,  the  High  Court  held  that  the  deci- 
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sion  was    not  a  decision  of  a  question  of  the  amount  of  rent  annually  payable  by 

the  tenants,    and  consequently    that   an  appeal  was  barr^.— Basiruddi  r.   Nolinr 

Bhusan  Gupta,  6  C.  W.  N.,  Ixxxviii. 

Px»07iflO: — See  notes  ante  under    the    headings    of     District    and  Additional 
Judgesland  High  Court's  powers  of  revision,  and  pp.  475—76.     The  powers  of  revision 

in  the  proviso  are  the  same  as  those  contained  in  s.  622,  C.  P.  C,  which 
is  as  follows ;— The  High  Court  may  call  for  the  record  of  any  case  in  which 
no  appeal  lies  to  the  High  Court,  if  the  Court  by  which  the  case  was  de- 
cided appears  to  have  exercised  a  jurisdiction  not  vested  in  it  by  law,  or  to  have 
failed  to  exercise  a  jurisdiction  so  vested,  or  to  have  acted  in  the  exercise  of  iU 
jurisdiction  ill^ally  or  with  material  irregularity ;  and  may  pass  such  order  in  the 
case  as  High  Court  thinks  fit.  It  has  been  decided  by  their  Lordships  of  the 
Judicial   Committee  that  when  a  Court  has  jurisdiction    to 

Exercise    of     jurisdiction         .     .  ,  ,,......  . 

illegally  or  with  material      aecide  a  case  and  decides  It  rightly  or  wrongly,  it  does   not 

irregularity.  .......        .,,        _,  ,  _  ...  .      . 

exerase  its  junsdiction  illegally  or  with  material  irregularity 

within  the  meaning  of  s.  622,    C.  P.  C— Amir  Hassan  v,  Sheo  Baksh  Singh,  11  L  L. 

R.,  Cal ,  6  (P.  C).     In  Amir  Hossain's  case  it  was  decided  that  even  if  a  Court  having 

jurisdiction  to  decide  a   case,  wrongly  decided  a  question  of  resjudicataf  it  did  not 

exercise  its  jurisdiction  illegally  or  with  material   ill^^lity  within  the  meaning  of  s^ 

622,  C.  P.  C.    A  mere  mistake  in  law  by  a  Lower  Court  does  not  bring  a  case  under 

Mistake  in  law  s.  622,  C.   P.   C,  (Per  Maclean,  C.  J.):   Raghunath  v.  Ra* 

Chatraput,  i  C.  W.  N.,  633.    See  Mohunt  Bhagwan  v.    Khet* 

ter  Moni,   i   C.  W.   N.,   717;   Birj  Mohun  v.   Rai' Umanath,  I.   L.  R.,  20  Cat,  8 ; 

Jagadanand  v.  Amrita   Lai,  I.  L.  R.,  22  Cal.,   767  ;  Magniran  v.  Jiwa   Lai,  I.^L.  R.^ 

7  All.,  336,  Badami  Kuar  v.  Dinu    Rai,    8  All.,    11 1  ;   Sheo  Bu  v   Shib   Chunder^ 

13  Cal.,  225,  Jagabandhu  v.  Jadu  Nath,  I.  L.  R.,  15  Cal.,  47 ;  Kristamma 
V.  Chap^  Nandu,  I.  L.  R.,  17  Mad.,  410;  Mahomed  Yusaf  v.  Abdul  Raman, 
I.  L.  R.,  16  Cal.,  749 ;  Mathuranath  v.  Umes  Ghunder,  i  C.  W.  N.,  626 ; 
Raghunath  v.  Rai  Chaterput,  i  C.  W.  N.,  633  ;  Rahim  Bux  v.  Nanda  Lai,  I.  L.  R.,  i4 
Cal.,  321 ;  Debo  Das  v.  Mohunt  Ram  Chum,  2  C.  W.  N.,  474.  fn  Mohunt  Bhagwan 
V.  Khetter  Moni,  i  C.  W.  N.,  617,  Banerjee  and  Gordon,  JJ.,  held  that  the  third 
-- .  ,  ,         ^    ^    r,  «       clause  s.  622,   C.    P.  C,   is  intended  to  authorise  the  High 

Third  clause  of  f.  62a  C.  P.  .  ^ 

^*  Court    to  interfere  and  correct    gross    and   palpable  errors  of 

Subordinate  Courts,  so  as  to  prevent  grave  injustice  in.  non -appealable  cases,  and  the 
question  whether  any  case  comes  under  the  clause  has  to  be  determined  with  reference 
to  the  grossness  and  palpableness  of  the  erroj;  complained  of,  and  to  the  gravity  of  the 
injustice  resulting  from  it.  The  case  in  i  C.  W.  N.  617  was  considered  by  Maclean, 
O.  J.,  in  the  case  of  Enat  Mondal  v.  Baloram  Dey,  3  C.  W.  N.  581.  His  Lordiship 
observed  as  follows:— "  The  learned  Judges  in  the  latter  case  (Mohunt  Bhagwan  v. 
Khertter  Moni,  i  C.  W.  N.  617)  however  apparently  engrafted  upon  the  Privy  Council 
dgpision  a  limitation,  to  the  effect  that  the  Court  can  interfere  under  s.  622,  if  the 
error  of  law  be  "  gross  and.  palpable.  "  This,  to  my  way  of  thinking  and  with  all 
respect,  is  frittering  away. 
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SdCOnd  appeal  XUlder  Bengal  Act  Z  of  1879 : — in  wits  instituted  under  Bengal 
Act  I  of  1879  (the  ChoCi  Nagpur  Landlord  and  Tenant  Procedure  Act)  for  arrears 
of  rent  and  ejectment  on  account  of  the  non-payment  of  arrears,  a  second  appeal 
lies  to  the  High  Court  ;  this  class  of  cases  not  being  within  the  provision  of  section 
137  of  that  Act.— Ramjan  Khan  v.  Ramjan  Chamar,  L  L.  R.,  lo  Cal.,  89. 

154..     A  decree   for  enhancement   of  rent  under  this  Act, 
if  passed  in  a  suit  instituted  in  the  first   eight 
c2e'?ofi;rSen't    "^^^^s   of  an  agricultural  year,  shall  ordinarily 
takes  effect.  take  effect   on    the   commencement    of    the 

agricultural  year  next  following ;  and,  if  passed 
in  a  suit  instituted  in  the  last  four  months  of  the  agricultural 
year,  shall  ordinarily  take  effect  on  the  commencement  of  the 
agricultural  year  next  but  one  following ;  but  nothing  in  this  sec- 
tion shall  prevent  the  Court  from  fixing,  for  special  reasons,  a 
later    date  from  which  any  such  decree"^  shall  take  effect. 

For  definition  of  the  term  "  a)^cultural  year/'  see  section  3,  clause  11,  ante. 

Relief  against  forfei-  155.     (/)    A   suit  for  the  ejectment  of 

t"«*«s.  a  tenant,  on  the  ground — 

{a)  that  he  has  used  the  land  in  a  manner  which  renders 
it  unfit  for  the  purposes  of  the  tenancy,  or 

{b)  that  he  has  broken  a  condition  on  breach  of  which 
he  is,  under  the  terms  of  a  contract  between  him 
and  the  landlord,  liable  to  ejectment, 

shall  not  be  entertained  unless  the  landlord  has  Served, 
in  the  prescribed  manner^  a  notice  on  the  tenant  specifying 
the  particular  .misuse  or  breach  complained  of,  and,  where 
the  misuse  or  breach  is  capable  of  remedy,  requiring  the  tenant 
to  remedy  the  same,  and,  in  any  case,  to  pay  reasonable  compen- 
sation for  the  misuse  or. breach,  and  the  tenant  has  failed 
to  comply  within  a  reasonable  time  with  that  request. 

{2)  A  decree  passed  in  favour  of  a  landlord  in  any  such 
suit  shall  declare  the  amount*  of  compensation  which  would 
reasonably  be  payable  to  the  plaintiff  for  the  misuse  or  breach, 
and  whether,  in  the  opinion  of  the  Court,  the  misuse  or  breach 
is  capable  of  remedy ;  and  shall  fix  a  period  during  which  it 
shall  be  open  to  the  defendant  to  pay  the  amount  to  the  plaintiff, 
and,  where  the  misuse  or  breach  is  declared  to  be  capable  of 
remedy,  to  remedy  the  same. 
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(as   the  cas 


(j)  The  "Court  may,  from  time  to  time,  for  special  reasons, 
extend  a  period  fixed  by  it  under  sub-section  (2), 

the  defendant,  within  the  period  or  extended  period 
case  may  be)  fixed  by  the  Court  under  this  section, 
pays  the  compensation  mentioned  in  the  decree,  and  where  the 
misuse  or  breach  is  declared  by  the  Court  to  be  capable  of 
remedy,  remedies  the  misuse  or  breach  to  the  satisfaction  of 
the  Court,  the  decree  shall  not  be  executed. 

See  sections,  10,  25,  44,  66,  82  and  83  and  notes  ante*  ^ 

The  difference  between  section  155  of  the  present  Act  and  section  14  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.,  c^.  41),  was 
.considered  by  the  High  Court  in  Pershad  Sigh  v.  Ram  Partab  I.  L.  R., 
22  Cal.,  77,  and  it  was  shown  that  the  Indian  and  English  Statutes  are  not 
in  pari  materia^  and  excepting  a  verbal  similarity  between  a  portion  of  section 
155  of  the  Indian  Act  and  a  portion  of  section  14  of  the  English  Statute, 
they  do  not  run  on  parallel  lines.  The  English  cases  decided  under  44 
&  45  Vict.,  c.  41,  therefore,  do  not  apply  to  cases  arising  under  section  155 
of  the  present  Act.  For  exposition  of  s.  155,  see  the  above  ju(%ment  at  pp. 
84  and  85.  When  the  suit  is  really  for  ejectment,  and  the  plaintiff  gives 
notice  for  ejectment  and  asks  for  ejectment,  then,  if  there  are  other  prayers  in  the  plaint, 
they  must  be  regarded  as  merely  ancillary  to  the  prayer  for  ejectment.  And,  in  . 
order  to  maintain  the  action,  there  must  be  a  demand  for  compensation. — Ihid> 

Notice  to  pay  compensation  :—The  words  *<  in  any  case  "  in  this  section  .mean 
"  in  every  case,  "  and  the  omission  of  a  demand  for  compensation  in  a  notice  under 
the  section  renders  the  notice  bad,  and  prevents  a  suit  for  ejectment  under  this 
section  from  being  entertained.  When  the  suit  was  for  ejectment  from  certain  land 
but  the  plaint  contained  other  prayers,  namely,  for  a  declaration  that  the  defendant 
had  no  right  to  build  houses  on  the  land,  and  for  an  injunction  on  him  to  remove 
houses  he  had  built  thereon,  and  the  suit  for  ejectment  failed  from  insufficiency  of 
notice  under  the  soc.  155,  it  was  held  that  the  plaintiff  was  not  entitled  to  the  declaration 
or  injunction  as  asked  for.— Prasad  Singh  v.  Ram  Pratab  Rai,  I.  L.  B.,  22  Cal„  77. 
Where  a  landlord  served  a  notice  on  a  tenant,  calling  upon  him  to  fill  up  an  excavation 
which  the  latter  had  made,  or  to  pay  damages,  or,  failing  either,  to  quit  the  land» 
it  was  held  by  the  High  Court  that  the  notice  was  good,  notwithstanding  that  the 
demand  for  compensation  was  made  in  the  alternative.— Boydya  Nath  v*  Ghisa 
Mundal,  I.  L.  R.,  30  Cal.,  1063. 

Service  of  notice : — For  the  rules  framed  by  the  Local  Government  for  the 
service  of  the  notice  referred  to  in  the  sub-section  i  of  this  section,  see  rule  11  Chap. 
V,  of  the  Government  rules  under  the  Act  (Appendix). 

*  Waiver  of  forfeitXU^ : — a  landlord    who  has    accepted  rent  from    his  tenant 
subsequently  to  the  date  of  forfeiture  must  be  held  to  have  waived  his  right  to  eject- 
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ment.— Kali  Krishna  Tafi^orc  v.  Fazal  Ali  Chaudhri,  I.  L.  R.,  9  Cal.,  843-  If  ^e  sues 
his  tenant  for  rent  due  subsequently  to  the  date  of  the  forfeiture,  he  will  similariy  lose  his 
right  to  eject.— Jageshari  Ohoudhrain  v.  Mahomed  Ibrahim,  I.  L.  R.,  14  Cal.,  33.  But 
he  can  sue  for  ejectment  on  further  breaches  of  the  conditions  of  the  lease.— Duli  Chand  v. 
MeherChand  Sahu,  8  W.  R.,  138.  Receipt  of  rent  is  not  in  itself  a  waiver  of  every  previous 
forfeiture ;  it  is  only  evidence  of  a  waiver.— Chandra  Nath  Misra  v.  Sardar  Khan,  18 
W.  R.,  218. 

Co-Sharor  landlords  right  to  CJOOt; — in  a  suit  for  ejectment  by  one  of  two  joint 
owners  of  ceruin  jota  land,  which  the  tenant  held  under  a  paiiah,  which  provided  that 
he  could  not  without  the  consent  of  the  plaintiff  cut  the  trees  in  the  garden,  excavate 
tanks  and  turn  </Aofe  land  into  ^tf/,  and  in  which  it  was  found  that  he   had  done  all 
these  things,  it  was  held  that  the  plaintiff  was  not  barred  from  suing  by  the  provi- 
sions of  sec.  188  of  this  Act.     "The  right  under  which  the  plaintiff  sues,  is  not  a   thing 
which  she,  as  landlord,  is  under  the  Bengal  Tenancy  Act  required  or  authorised  to  do. 
The  suit  is  brought  under  the  contract  on  breach  of  the  conditions  of  a  lease  by  the  ten-  . 
ant—"  Haripria  Debi  v.  Ram  Charan  Mahanti,  I.  L.  R.,  19  Cal.,  541.  If  one  co-sharer 
refuses  to  join  in  a  suit  for  the  ejectment  of  the  tenant  for  an 
f^wiM  ^to  iS^  »••*»*«'      alleged  breach  of  a  covenant,  he  is  either  satisfied  that  there 
has  been  no  breach  or  that  the  act  of  the  tenant  is  not  injurious 
to  him.     Having  r^;ard  to  the  language  of  the  Judicial  Committee    in  the  case 
of  Watson  v.   Ram    Chand   Dutta,   I.   L.  R.,  18  Cal.,   10  L.  R.,  I17  J.A.,  no,     it 
would  seem  that  the  remedy,  in  such  a  case,  of   the  co-sharer  who  complains  of 
a  breach  is  to  seek  a  partition  of  the  property  with    his  other  co-owner.     In  the  case 
referred  to  their  Lordships  said  as  follows  :— It  seems  to  their  Lordships  that  if  there  be 
two  or  more  tenants  in-common,  and  one  il  be  in  actual  occupation  of  part  of  the  estate, 
and  is  engaged  in  cultivating  that  part  in  a  proper  course  of  cultivation  as  if  it  was  his 
separate  property,  and  another  tenant-in-common  B  attempts  to  come  upon  the  said 
part  for  the  purpose  of  carrying  on   operations  there  inconsistent  with   the  course  of 
cultivation  in  which  A  is  engaged  and  the  profitable  use  by  him  of  the  said  part,  and  A 
resists  and  prevents  such  entry,  not  in  denial  of  B*s  title,  but  simply  with  the  object  of 
protecting  himself  in  the  profitable  enjoyment  of  the  land,  such  conduct  on  the  part  of 
A  would  not  entitle  5  to  a  decree  for  joint  possession *  In    India   a  large  pro- 
portion of  the  lands,  including  many  very  large  estates,  is  held  in  undivided  shares,  and, 
if  one  shareholder  can  restrain  another  from  cultivating  a  portion  of  the  estate  in  a 
proper  and  husbandlike  manner,  the  whole  estate  may,  by  means  of  cross-injunctions, 
have  to  remain  altogether  without  cultivatioh  until  all  the  shareholders  can  agree  upon  a 
mode  of  cultivation  to  be  adopted,  or  until  a    partition  by  metes  and    bounds  can   be 
dfected,  a  work  which,  in  ordinary  course,  in  large  estates  would  probably;  occupy  a 
period  including  many  seasons.     In  such  a  case,  in  a  climate  like  that  of   India,   land 
which  had  been  brought  into  cultivation  would  probably  become  waste  or    jungle,  and 
greatly  deteriorated  in  value.  In  Bengal  the  Courts  of  justice,  in  case  where  specific  rule 
exists,  are  to  act  according  to  justice,  equity  and  good  conscience,  and  if,  in  a  case  of  share 
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holders  holding  lands  in  common,  it  would  be  found  that  one  shareholder  is  in  the  act  of 
cultivating  a  portion  of  the  lands  which  is  not  being  actually  used  by  another,  it  would 
scarcely  be  consistent  with  the  rule  sbove  indicated  to  restrain  him  from   proceeding 
with  his  work,  or  to  allow  any  other  shareholder  to  appropriate  to  himself  the  fruits  of 
the  other's  labour  or  capital.     In  Lachmessur  v.  Monowar  I.  L.  R.,  19  Cal.,  252,  P.  C, 
the  Judicial  Committee  declared  that  property  does  not  cease  to  be  joint   merely 
because  it  is  used  so  as  to  produce  more  profit  to  one  of  the  joint  owners,  who  has  incurred 
expenditure  or  risk  for  that  purpose.     It  follows  that,  joint  property  being  used, 
consistently  with  the  continuance  of  the  joint  ownership  and    possession,     withottt 
exclusion  of  the  co-sharers  who  do  not  join  in  the  work,  there  is  no  encroachment  on 
the  rights  of  any  of  them,  as  r^fards  common  enjoyment,  so  as  to  give  ground  for  a  suit. 
The  principle  deducible  from  the  above  decisions  has  been  stated  as  follows  : — **  When 
one  co-sharer  is  holding  possession  of  certain  land,  and  deals  with  it  in  a  parti- 
cular way,  and  in  the  ordinary  course,  if  the  other  co-sharers  are  not     satisfied  with 
that  dealing  or  with  that  course  of  conduct,  their  proper  remedy  is  by  partition.     In  a 
partition  suit  the  rights  of  all  the  parties  are  adjud^^    upon  a  proper  basis,  and  any 
loss  or  damage    suffered  by  one  set  of  partners  is   made  good    at    the  expense 
of    the    other,— Madan    Mahan    v.  Rajab    Ali,    I.  L.   R.,  28    Cal.,    223.     In    this 
case  a  silted-up  tank  had  been  leased  by  one   set   of   co-sharers   to    certain   lessees 
who  had  re-excavated  and  improved  it  at  considerable  expense.  '  Upon  a  suit  by  the 
other  co-sharers  to  obtain  khas  possession  of  the  tank  in  respect  of  their  share  it  was 
held  that  they  were  not  entided  to  khas  possession,  but  were  entitled  only  to  possession 
through  the  joint  tenants  by  receipt  of  their  share  of  the  rent.  « 

Ziimitation. — The  period  of  a  suit  for  ejectment  of  a  tenant  on  the  ground  men-  . 
tioned  in  clause  (a)  of  this  section  is  two  years  under  art.  32,  Sched.  1 1  of  Act  XV 
of  1877.— Soman  Cope  v.  Raghub^r  Ojha,  I.  L.  R.,  24  Cal.,  160;  i  C.  W.  N., 
233.  Where  a  person  having  a  right  to  use  the  property  demised  to  him  for  one  pur- 
pose, v»>.,  for  agricaltural  purposes  perverts  to  another  purpose,  viV.,  that  of  a  tank,, 
and  a  suit  is  brought  seeking  as  primary  relief  a  mandatory  injunction  directing  the 
defendant  to  fill  up  the  tank,  and  to  pay  tHb  plaintiff  c^pensation  and  a  secondary 
relief  for  ejectment  which  could  not  follow  save  upon  failure  of  the  defendant  to  comply 
with  that  order,  the  case  comes  within  the  provisions  of  art.  32  of  Sch.  II  of  the  Limita- 
tion Act ; — Saroop  Das  v.  Jogeswar,  3  C.  W.  N.,  (F.  p.). 

156.     The   following  rules   shall   apply  in  case  of  every 

.    .      raiyat  ejected* from  a  holding: — 

yatf  In  re^pect^Tf  ifi)  wheo  the  raiyat  has,   before  the  date 

crops  and  land  pre-     of  his  ejectment,  sown  or  planted  crops  in  any 

pared  for  sowing.         j^^^j   comprised   in   the  holding,   he   shall  be 

entitled,  at    the  option   of  the   landlord,  either  to 

retain   possession   of  that  land  and  to  use  it  for  the 

purpose  of  tending  and  gathering  in   the   crops,  or 

to  receive  from  the  landlord  the  value  of  the  crops 
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as  estimated   by   the   Court   executing  the  decree 
for  ejectment ; 

{b)  when  the  raiyat  has,  before  the  date  of  his  ejectment, 
prepared  for  sowing  any  land  comprised  in  his 
holding,  but  has  not  sown  or  planted  crops  in  that 
land,  he  shall  be  entitled  to  receive  from  the  land- 
lord the  value  of  the  labour  and  capital  expended 
•  by  him  in  so  preparing   the  land,   as  estimated  by 

the    Court  executing  the    decree   for   ejectment^ 
together  with  reasonable  interest  on  that  value  ; 

(r)  but  a  raiyat  shall  not  be  entitled  to  retain  possession 
of  any  land  or  receive  any  sum  in  respect  thereof 
under  this  section  where,  after  the  commencement 
of  proceedings  by  the  landlord  for  his  ejectment, 
he  has  cultivated  or  prepared  the  land  contrary 
to  local  usage ; 

(rf)  if  the  landlord  elects  under  this  section  to  allow  a 
raiyat  to  retain  possession  of  the  land,  the  raiyat 
shall  pay  to  the  landlord,  for  the  use  and  occupa- 
tion of  the  land  during  the  period  for  which  he  is 
allowed  to  retain  possession  of  the  same,  such 
rent  as  the  Court  executing  the  decree  for  eject- 
ment may  deem  reasonable. 

This  provision  supersedes  some  of  the  recent  decisions.  So  it  was  held  at  a  sale 
for  arrears  of  rent  under  section  66  of  Bengal  Act  VIII  of  1869,  the  growing  cix^ 
'standing  on  the  laiid  passes  to  the  purchaser  at  the  auction-sale,  except  when  it  has 
been  specially  excepted  by  the«notification  o£*  sale,  or  a  custom  to  the  contrary  has 
been  proved.— Afatoollah  Sirdar  v.  Dwarkanath  Moitry,  I.  L.  R.,  4  Cal.,  814.  This 
provision  is,  however,  consistent  with  the  spirit  of  decisions  in  Jubraj  Roy  v.  W. 
Mackenzie,  5  C.  L.  R.,  231.  and  Juggut  Chunder  Roy  alias  Bashi  Chunder  Roy 
V.  Rup  Chand  Chango,  I.  L.'k.,  9  Cal.,  48.  The  effect  of  an  order  of  ejectment 
under  section  53  of  Act  VIII  of  1869  (B.  C. ),  is  to  dispossess  the  raiyats,  not  only 
from  the  land,  but  also  of  the  crop  standing  thereon,  the  object  of  such  an  ejectment 
being  to  terminate  completely  the  connection  between  the  parties  as  landlord  and 
ttnnat^ln  the  matter  of  Duri&n  Mahton  v.  Wajid  Hossein,  I.  L.  R.,  5  Cal.,  135). 
"The obvious  difference  between  sale  and  ejectment  is  this ;  whenaraiyati  holding- 
b  sold  up  he  gets  the  money  which  includes  the  value  of  the  crop  on  the  ground. 
Why,  when  he  was  ejected,  should  he  lose  it  7  In  regard  to  this  point  the  Rent  Com- 
mission said  .—There  are  in  the  existing  law  no  provisions  as  to  the  away -goin^  crop  ; 
andi  as  a  natural  consequence,  when  a  tenant  is  ejected  while  the  crop  is  on  the 
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ground,  the  right  to  this  crop  is  a  constant  source  of]dispute  'and  litigation.  We 
hav%  enacted  that  when  a  raiyat  is  ejected  in  execution  of  a  decree — and  this  we 
have  just  shoum  is  the  only  way  in  which  he  can  be  ejected— and  there  are  upon 
the  land  at  the  time  of  the  ejectment  growing  crops  or  other  ungathered  products 
of  the  earth,  which  but  for  the  ejectment  such  raiyat  would  have  been  entitled  to 
reap  or  gather,  such  raiyat  shall,  notwithstandig  such  ejectment,  be  entitled  to  reap  or 
gather  such  crops  or  products,  and  may  use  the  land  for  the  purpose  of  tending,  reaping 
gathering  and  removing  the  same  ;  and  in  the  event  of  his  doing  «o,  he  shall  be  liable  to 
pay  a  reasonable  sum  for  the  use  and  occupation  of  the  land  for  these  purposes  (section 
80).  We  ha,ve,  however,  thought  it  reasonable  to  allow  the  landlord  an  option  of  taking  sudi 
crops  or  products  at  a  reasonable  valuation,  if  he  gives  notice  of  his  intention  to  do 
so  at  the  time  when  he  applies  for  execution.  If  the  landlord  and  tenant  cannot  agree 
as  to  the  value  of  the  crops  or  products,  the  Court  may,  upon  the  application  of  either 
of  them,  determine  such  value,  and  the  order  so  determinig  such  value  shall  have  the 
force  of  a  decree.  The  principle  seems  to  l»e  a  very  sound  one  that  the  landlord  should 
not  by  choosing  his  time  for  ejectment  not  only  r)|in  his  raiyat  but  should  himself 
benefit  by  the  crop  in  the  ground  which  the  raiyat  h2te  sown  and  which  he  is  entitled 
to  reap."— (The  Hon*ble  Sir  Stuart  Bayley  in  Council.) 

157.     When   a  plaintiff  institutes  a  suit  for  the   ejectment 

of  a  trespasser  he  may,  if  he  thinks  fit,  claim  as 

Power  for  Court  to    alternative  relief  that  the  defendant  be  declared 

fix  fair  rent  as  alter-      ,.   ,  ,  -  1      1       j  •     1  •  •        ^ 

native  to  ejectment.       liable  to  pay   for   the  land  m  his   possession  a 
fair  and  equitable  rent  to  be    determined  hy  the 
Court,  and  the  Court  may  grant  such  relief  accordingly. 

AltomatiVO  roliof : — This  alternative  relief  is  confined  to  agricultural  lands ; 
occupation  in  respect  of  such  lands  giving  rise  to  an  implied  tenancy. — Rachea  Singh 
V,  Upendra  Chandra  I.  L.  R.,  27  Cal.,  239.  The  section,  therefore,  does  not  apply  to 
ferry  tolls  and  other  property  of  the  like  nature.  In  a  suit*  for  rent,  pure  and 
•simple,  of  other  than  agricultural  lands,  when  no  alternative  claim  is  made  for 
compensation  for  use  and  occupation,  no  decree  can  be  made  on  the  latter  basis.— 
Surendrav.  Bhai  Lai  Thakur,  I.  L.  R.,  22  Cal.,  732  ;  Racha  Singh  v.  Upendra, 
Supra.  The  provisions  of  this  section  may  be  applicable,  and  a  right  to  claim 
rent  may,  on  a  plaintiff's  title  beipg  established,  arise  notwithstanding  that  his 
previous  suit  for  reijt  was  dismissed. — (Dwarkanath  Rai  v.  Ram  Chand  Aich,  3 
C.  W.  N.,  266  ;   I.  L.  R.,   26  Cal.,  428.)    * 

TrOSpaSSOrS ; — Tenants  inducted  upon  the  land  by  any  person  in  defacto  pos- 
session, although  without  title,  are  not  trespassers.— Ramgiit  Panday  v.  Radha 
Pershad  Singh,  22  W.  R.,  195  ;  Mohima  Chunder  Shaha  z/.  Hazari  Pramanik  I.  L.  R., 
17  Cal.,  45  ;  Binad.Lal  Pakrashi  v.  Kalu  Pramanik  I.  L.  R.,  20  Cal.,  708  (F.  B.)  ; 
Azim  Sirdar  v.  Ram  1^11  Shaha,  I.  L.  R.,  25  Cal.,  324.  Compare  also  Lukhee 
Kant  Doss  Chowdhry  v.  Sumeeroodd,  Tustar  13  B.  L.  R.,  243;  21  W.  R.,  208  ; 
Ranee  Lalun  Monee  v.  Bona  Monee  Dabee,  3a  W.  R.,  334 ;  Rani  Sumomoyee  v.  Dena 
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Nath  Gir  Sunnyasee,  I.  L.  R.,  g  Cal.,  908,  where  it  was  held  that  persons  in  use  and 
occupation  of  land  may  be  treated  as  tenants  and  sued  for  rent.  Tenancy  in  this  coiiptry 
is  created  not  only  by  contract,  but  also  by  occupation  of  land,  so  for  as  agricultural 
lands  are  concerned. — Nityanand  Ghosef^.  Kisen  Ksishore,  W.  R.,  Sp.,  Act  82.  See 
p.  429  flw^e.— Under  the  old  law,  the  receiving  of  rent  from  a  trespasser  or 
the  suing  him  for  rent,  converted  him  into  a  tenant. — Cazee  Syud  Mahomed  Azmul  v, 
Chundee  Lall  Pandey,  7  W.  R.,  250  ;  Gudadhur  Banerjee  v.  Khettur  Mohun  Surmab, 
7  W.  R.,  460.  This  principle,  being  founded  on  a  well -recognised  rule  of  equity,  is 
applicable  under  the  present  enactment.  But  a  mere  statement  of  willingness  on  the 
part  of  the  person  occupying  the  land  would  not  convert  a  trespasser  into  a  tenant. — 
Lyons  v.  Betts,  13  W.  R.,  94.    Where  one  of  the  co-sharers  of  a  joint  taluk\  in  execution 

of  a  money-decree  obtained  against  one  of  the  common  tenants 

Rights  of  other  co-sharert     of  the /a/«Ar,  purchases  a  non- transferable  occupancy-holding, 

cha«€t  a    holding.     ^"'      and  under  such  purchase  claims  to  hold  possession  of  the  lands 

thereof  to  the  exclusion'  of  the  other  co-sharers,  the  case  does 
not  fall  within  the  principle  laid  down  in  Watson  &  Co,  v.  Ramchund  Dutt,  L  L.  R., 
18  Cal.,  and  the  other  co-sharerji  are  entitled  to  maintain  a  suit  for  joint  possession  of  \ 

the  said  lands,— Dilbar  Sardar  v.  Hossein  Ali,  L  L.  R.,  26  Cal.  553..  Kamal  Kumari 
V.  Kiran  Chandra,  2  0.  W.  N.,  229. 

Whether  co-sharers  can  eject  a  common  teiAnt :— Although  one  co-sharer  may 

sue  for  his  share  of  the  rent  a  person  in  occupation  of  the  land,  treating  him  as  tenant, 
it  is  doubtful  whether  a  suit  for  ejectment  can  lie  at  his  instance  alone  without  the 
conjunction  of  the  other  co-sharers. — Azim  v,  Ramlal,  L  L.  R.^  25  Cal.,  324.  When  a 
tenant  .has  been  put  into  possession  of  ijmali  property  with  the  consent  of  all  the  co- 
sharers,  no  one  or  more  of  the  co-sharers  can  turn  the  tenant  out  without  the  consent  of 
the  others  ;  but  no  person  has  a  right  to  intrude  upon  ijmali  property  against  the  will 
of  the  co-sharers  or  any  of  them  :  if  he  does  so,  he  may  be  ejected  without  notice  either 
altogether,  if  all  the  co-sharers  join  in  suit,  or  partially,  if  some  only  wish  to  eject  him; 
and  the  legal  means  by  which  such  a  partial  ejectment  is  effected  is  by  giving  the 
plaintiffs  possession  of  their  shares  jointly  with  the  intruder— Radha  Prasad  Wasti  v,  • 
Isaf,  L  L.  R.,  7  Cal.,  414.  Haladhar  Sen  v.  Gurudas  Rai,  20  W.  R.,  126;  Hamid- 
unnissa  v.  Ismail,  i  C.  W.  N.,  cxciii.  A  decree  for  partial  ejectment  and  joint  posses- 
sion can  be  made  in  favour  of  a  co-owner  of  property. — Kamal  Kumari  Chaudhurani 
V,  Kiran  Chandra  Rai,  2  C.  W.  N.,  229.  This  is  the  rule  as  regards  trespfissers  or  persons 
who  are  trespassers  in  relation  to  the  co-sharer  landlords  who  seek  to  eject  them,  and 
in  such  a  case  it  is  not  necessary  to  bring  a  suit  for  partition  against  the  other  co-sharers. 
— Dilbar  Sardar  v.  Hossein  Ali,  L  L.  R.,  26  Cal.,  553.  A  different  rule  has  apparently 
been  laid  lown  by  the  Privy  Council  in  the  case  of  tenants  in  common  who  take  exclu- 
sive  possession  of  any  portion  of  the  common  property  and  who  in  law  are  not 
trespassers.  See  Watson  &  Co.  v.  Ram  Chand  Datta,  I.  L.  R,.  18  Cal.,  10  and 
I^chmessar  Singh  v.  Manowar  Hossein  L  L.  R.,  19  Cal.,  253.  Madan  Mphan  Shaha 
V.  Rajab  Ali,  L  L.  B.,  28  Cal.,  223,  cited  under  the  same  heading  under  s.  155 
anUf 
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158.     (i)The  Court   having  jurisdiction   to  determine  a 
•  suit   for   the   possession   of   land  may,  on  the 

^r^lScrdrntftf    application  of  either  the  landlord  or  the  tenant 
tenancy.  of   the  land,   determine  all  or  any  ot  the  fol- 

lowing matters,  (namdy)  •— 

(a)  the  situation,  quantity  and  boundaries  of  the  land  ; 

(b)  the  name   and  description   of   the   tenant  thereof  (if 

any);  _  ^ 

{c)  the  class  to  which  he  belongs,  that  is  to  say,  whether 
he  is  a  tenure-holder,  raiyat  holding  at  fixed  rates, 
occupancy-raiyat,  non-occupancy  raiyat,  or  dnder- 
raiyat,  and,  if  he  is  a  tenure-holder,  whether  he 
is  a  permanent.tenure-holder  or  not,  and  whether 
his  rent  is  liable  to  enhancement  during  the  con- 
tinuance of  his  tenure  ;  and 

(i)  the  rent  payable  by   him  at  the   time   of  the  appli- 
cation. ^ 

(2)  If,  in  the  opinion  of  the  Court,  any  of  these  matters 
cannot  be  satisfactorily  determined  without  a  local  inquiry, 
XIV  of  1882  the    Court    may    direct   that  a   local    mquiry 

be  held  under  Chapter  XXV  of  the  Code  of  Civil  Procedure 
by  such  Revenue-officer  as  the  Local  Government  may  authorize 
in  that  behalf  by  rule  made  under  section  392  of  the  said 
Code. 

(i)  The  order  on  any  application  under  this  section  shall 
.have  the  effect  of,  and  be  subject  to  the  like  appeal  as,  a 
decree. 

Object  of  the  section:— in  a  proceeding  under  s.  158  it  is  open  to  a  petitioner 
to  dispute  the  validity  of  the  patta  set  up  by  the  tenant';  in  determining  the  question 
as  to  the  nature  of  the  tenancy  the  Court  must  look  intrfthe  title  which  the  tenant  setup 
and  pronounce  upon  its  validity.-Bhupendra  Narayan  v.  Nemye  Chand.  I.  L  R..  15 
r,1  «57  The  obiect  of  this  section  is  to  en^le  the  Court  to  ascertam  what  are  the  mci- 
den'u  of  the  existing  arrangements  between  a  landlord  and  his  tenant  and  not  to  enable 
the  Sou"  to  make  a  new  contract  between  the  parties  between  whom  no  contract  was 
Texictence  at  and  before  the  date  of  appHcation.-Debendra  Kumar  ..  Bhupendra 
Kumar  I.  I-  R-  tQCaK,  182.  The  object  of  section  .58  is  merely  to  provde  a  sum- 
l":;:ocedu.forsettrmg  disputes  betw^nlan^^^^^^^^^^ 

^irrcrTotrmi^^^i^r^^^^^^^^^^ 
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was   not   intended  to,    and  does  not     authorize   the  Court  to  decide  conclusively 
disputes   as    to  who    is  the   tenant  or    as  to  who  is  entitled  to    the    occupatiog  oi 
the    land.     The    section,  in    other  words,  does  not  empower  the  Court  to  decide 
disputes  as  to    the    right  to  possession  of    the    land.     It  could  not,  in  a  proceeding 
nnder  section   158  of  the   Act,   pass    a  decree  for    possession  ;  so   that,  if  it  were 
to  decide  such  question,   it  might  declare  one  person   entitled  to  possession,  while 
another    might    ostensibly  hold,    and    might  continue  to    hold,    actual   and  direct 
possession  of   the  land. — Peary   Mohun   v,    Ali  Sheik,    I.    L.    R.,    20    Cal.,    249. 
Section  158  (d)  lays  down  that  a  Court  dealing  with  an  application  under  section  158  is  to 
determine  the  rent  payable  by   the  tenant  "at   the    time  of   the  application."     It, 
therefore,   could  not  have  been   intended  that  in  a  case  under  this  section  the  Coutt 
should  pass  a  decree  for  enhancement,  which  can  ordinarily  only  take  effect  from 
the  begpnnig  of  the  agricultural  year  next  following,  or  from  that  of  the  year  next 
but  one  following  the  year  in  which  the  decree  was  passed.    It  has  been  said  that, 
when   no  settlement  proceedings  are  going   an,    an  application  under  section   158 
takes  the  place  of  an  application   under  section    104    (2),   in  the  course  of  which  a 
Settlement-officer  has  power  to  enltance  or  reduce  a  tenant's  rent.    This  is  quite  tn:e ; 
but,  when  settlement  proceedings  are  going  on,   the  jurisdiction  of  the  Civil  Court 
is  in  abeyance  (see  section  11  lA),  so  that  no  enhancement  suit  can  then  be  instituted, 
and  hence  it  is  that  the  Settlement -officer  is  empowered  to  alter  a  tenant's  rent.    But 
an  application  under  section  158  does  not  oust  the  jurisdiction  of  the  Civil   Court  in 
respect  of  the  alteration  of  a  tenant's  rent.     It  therefore  seems  to  us  that  if  a  land- 
lord seeks  to  enhance  his  tenant's  rent,  when   no  settlement  proceedings  are  going 
on,  he  must  institute  a  suit  for  the  purpose,  and  cannot  do  so  by  means  of  an 
application   under  s.    158" — (Rajeswar  Prasad  Singh  v.  Barta   Koer,    I.    L.   B.  21 
Cal,,  807.)     In  a  proceeding  under  sec.  158,  in  which  an  enquiry   had  to  be  made  as 
to  the  boundaries  of  the  tenant's  holdings,  the  amin  took  evidence  as  to  the  standard 
measure  of  the  district,  and  it  was  held  that  that  this  evidence  had  been  rightly 
admitted  and  acted  upon— Deoki  Singh  v.  Seo  Gobind  Sahu,  I.  L.  R.,   17   Cal.,  277. 
The  question  whether  a  holding  is  transferable  cannot  be  gone  into  under  sec.  158.— 
Puma  Rai  v,   Bangshidhar  Singh,   3  C.  W.  N.,    15.     In  a  proceeding  under  s.  158, 
the  Court  has  no  jurisdiction  to  assess  additional  rent  for  excess  lands  found  to  be  in 
the  occupation  of*  the  tenant,  its  function    being  limited  to  recording  the  existing 
rent  payable   by    the    tenant  ^t  the  time  of    the  application.^-Srinarain  Thakur 
V.  Rameswar  Singh,   5  C.   W.   N.,   cciii.    Under  clause  (</)  a  Court  has  to  de- 
termine what   the  existing   rent  is  and  it^  has   no  jurisdiction    to  determine  what 
the  rent  should  be,   and  consequently  additional  rent  for  additional  area  cannot 
be  assessed  in  such  a  proceeding, — Snnarain   v.    Luchmeshwar,  6  C.   W.  N.,  592. 
It  has  been    decided    in   the    case  of     Dharani   Kant    v.   Saber   Ali,    7  C.  W. 
N.,   33:   30  Cal,  339,   that  where  there  is  a  total  denial  of  relation   of  landlord 
and  tenant  by  one  of    the  parties,  a  Revenue  officer  has  jurisdiction  in  a  proceedinif 
under  s.  103  of  the  Bengal  Tenancy  Act  to  decide  that  question,  but  his  decision,  al- 
though it  may  have  the  force  of  a  decree,   does    not    operate  as  res-judicata  in  a 
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subsequent  suit  by  the  landlord  for  ejectment.  An  application  under  section  158  of  the 
Beng^  Tenacy  Act,  1885,  cannot  be  made  by  one  of  several  joint-londlords.  Section 
188  of  the  Act  requires  that  such  an  application  should  be  made  by  all  the  landlords 
acting  together,  and  it  is  not  a  sufficient  compliance  with  its  provisions  to  make  the 
landlords,  who  refuse  to  join,  parties  to  the  proceedings  under  sec.  158. — Moheeb.Ali 
V,  Ameer  Rai,  I.  L.  R.,  17  Oal.,  538.  Section  158  does  not  authorize  one  joint 
application  for  the  purpose  of  determining  the  incidents  of  several  tenancies,  or  one 
joint  application  against  a* number  of  tenants  having  separate  and  distinct  holdings  or 
tenures.  The  application  contemplated  by  the  section  is  in  the  nature  of  a  suit  against 
each  tenant  separately.— ^olap  Chand  Nowlakha  v.  Ashutosh  Chatterjee,  I.  L  R.,  21* 
Cal.,  602.  But  the  landlord  or  joint-landlords  may  proceed  in  one  application  in  respect 
of  several  tenancies  held  by  the  same  tenant  or  set  of  tenants«^^ijendra  Nath  Roy 
Chowdhry  v.  Soylendra  Nath  Roy  Chowdhry,  !.  L.  R^,  24'Cal.,  197  j  i  Cal.,  W. 
N.,  236. 
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CHAPTER  XIV. 

Sale  for  Arrears  under  Decree. 

159.     Where  a   tenure   or  holding  is  sold  in  execution  of 
a  decree   for  arrears   due  in  respect   thereof, 
pJSerasT^void!    the   purchaser  shall  take   subject    to  the  in- 
ancc  of  incumbrances,     terests  defined  in  this  chapter  as    "protected 
interests/'   but  with   power  to  annul  the   in- 
terests defined  in  this  chapter  as  "  incumbrances  :  " 

Provided  as  follows  : — 

(a)  a  registered  *and  notified  incumbrance  within  the 
meaning  of  this  chapter  shall  not  be  so  annulled 
except  in  the  case  hereinafter  mentioned  in  that 
behalf ; 

{b)  the  power  to  annul  shall  be  exercisable  only  in  man- 
ner by  this  chapter  directed. 

Old  Act :— S.  i6  of  Act  VIII.  of  1866  B.  C.  and  s.  66  of  Act  VIII  of  1869  B.  C. 
Fatlli  t0&TirO  • — it  is  not  quite  correct  to  say  that  the  provisions  of  this  chapter 
do  not  apply  to  patni  tenures.  All  that  -s.  195  (e)  post,  provides  is  that  "  nothing^ 
in  this  Act  shall  affect  any  enactment  relating  to  patni  tenures,  in  so  far  as  it  relates 
to  those  tenures.''  The  section  does  not  say  that  nothing  in  this  Act  shall  apply  to 
patni  tenures,  but  that  nothing  shall  affect  the  patni  enactment  by  which,  it  is  obviously 
intended  that  provisions  of  this  Act  do  not  modify  or  alter  or  control  the  patni 
enactments,  e,  ^.,  the  patni  tenures  still  contiue  to  b^  saleable  under  the  special 
procedure  of  Reg.  VIII  of  ^819,  Reg.  i  of  1820  and  Act  VIII  of  1965  (B.  C). 
But  from  this  it  does  not  follow  that  provisions  of  this  Act  do  not  apply  to  patni 
tenures.  These  provisions  ma^  ^Pply  to  patni  tenures,  over  and  above  the  summary 
procedure  of  the  patni  enactments.  For  a  similar  construction  under  Act  XV  of 
1877,  see  Golap  Chand  v.  Kristo  Churfder,  I.  L.  R.,  5  Cal.,  314;  Khoselal  v. 
Gunesh  Dutt,  T.  L.  R.,  7  Cal.,  690;  Niajabutulla  v.  Wajid  AH,  10  C.  L.  R.,  333. 
The  provisions  of  this  Act  so  far  as  they  do  not  interfere  with  the  patni  law  in 
respect  of  patni  tenures,  apply  to  them. — Durga  Prasad  Bandopdhya  v.  Brindaban 
Bai,  I.  L.  R.,  19  Cal.,  504.  Under  sec.  195  (e)  nothing  in  this  Act  affects  any 
enactment  relating  to  patni  tenures,  in  so  far  as  it  relates  to  those  tenures.  Putni 
taluks  are,  therefore,  still  saleable  under  Reg.  VI  Ij  of  1819. — Gyanoda  Kanth  Rai 
V.  Bramomayi  Dasi,  I.   L.  R.,    17  Cal.,   162),  and  Act  VIII,   B.  C,  1865,    The 
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putnidar  is  personally  liable  for  the  rent,  and  a  transferee  of  a  fractional  share  of  a 
putni  is  liable  for  the  rent  severally  and  jointly  with  the  registered  tenant  if  the 
landlord  chooses  to  recognize  him  as  one  of  the  joint-holders  of  the  patni  and  he 
is  also  liable  for  the  entire  rent  of  the  patni. — Sourendro  Mohun  Tagore  v,  Samomayi, 
I.  L.  R.,  26  Cal.,  103. 

Where  a tennre  or  holding  is  sold:— Under  the    old  law  a    sale  in   execu- 
tion of  a  decree  against  the  registered  tenant  was    held  to  pass  the  entire  tenure, 
^  although  other  persons    recognised  by  the   zemindars  as  his 

tenant  might  be  interested  in  the  lease.— Huree  Churn  Bose 
V.  Meharoonissa  Bibee,  7  W.  R.,  318 ;  Forbes  v.  Protap  Singh,  7  W.  R.,  409  ; 
AlimoDddeen  v.  Sabir  Khan  8  W.  R.,  60 ;  Bhobo  Tarinee  Dossee,  v.  Prosonomoye 
Dossee  10  W.  R.,  304;  Fatima  Khatan  v.  Collector  of  Tippera, -13  W.  R.,  433  ; 
Sadan  Chandra  Bose  v*  Guru  Charan  Bose,  15  W.  R.,  99 ;  Qolam  Chunder  Dey 
V,  Nuddiar  Chand  Adheekaree,  16  W.  R.,  i ;  Grish  Chunder  Ghose  v.  Kali 
Tara,  25  W.  R.,  395  ;  Bissessar  Lai  Sahoo  v.  ^Luchmessur  Sing,  5  C.  L.  R.,  477  j 
L.  R.,  6  I.  A.,  233.  Even  where  che  sale  proceedings  specified  that  the  rights  and 
interests  of  certain  parties  only  were  sold,  it  was  held  that  the  tenure  itself  was  sold 
and  all  the  co-sharers  were  jointly  liable.— Alimooddin  v,  Satri  Khan,  8  W.  R., 
60.  But  if  a  landlord  has  recognised  a  transferee  of  the  tenancy  as  his  tenant,  he 
cannot  sell  the  tenancy  for  arrears  due  from  the  recorded  tenant. — Amrita  Lai  Basu 
V,  Saurabi  Dasi,  2.  W.  R.  Act  X,  86  Miah  Jan  v,  Karuna  Mayi  Debi,  8  B.  L.  R., 
I ;  Mozon  Mollah  v  Dula  Ghazi  Kulan,  12  B.  L.  R.,  492,  note  ;  Ram  Kishor  Acharji 
V,  Krishna  Mani  Debi,  23  W,  R.,  106.  Where  the  sale-certificate  and  sale  pro- 
clamation contained  a  clear  and  precise  statement  of  what  was  actually*  sold 
namely  not  the  tenure  but  the  right,  title  and  interest  of  the  judgment -debtor, 
it  was  held  that  the  tenure  did  not  pass  under |  the  sale,  but  only  the  right,  title  and 
interest  of  the  judgment-debtor. — Dwarkanath  v,  Aloka  Chunder  Seal,  L  L.  R., 
9  Cal.  641.  A  sale  of  a  tenure  in  the  possession  of  a  Hindu  widow  as  the  heiress  of 
of  her  husband  was  held  to  pass  the  entire  tenure,  and  the  reversionary  heir  could 
not  follow  the  estate  after  her  death.— Tilack  Chunder  Chuckerbutty  v.  Muddun 
Mohan  Jogee  12  W.  R.,  504;  Mohima  Chunder  Roy  Chowdhry  ^.  Ram  Kishore 
Acherjee  Chowdhry,  23  W.  R.,  174;  15  B.  L.  R.,  142;  Baijun  Doobey  v,  Brij 
Bhookun  Lall  Awust,  L  L.  R.,  i  Cal.,  133;  24  W.  R.,  306;  L.  R.,  2  LA.,  275; 
Anund  Moyee  Dassee  v,  Mohindro  Narain  Dass  15  "W.  R.,  264.  But  where,  in 
execution  of  a  decree  for  arrears  of  rent,  the  right,  title  and  interest  only  of  the  judgment- 
debtor  had  been  attached  and  sold  under^he  Code  of  Civil  Procedure  (Act  VIII  of 
1859),  the  whole  tenure  was  held  not  to  have  passed  as  it  would  have  done  had  the  sale 
taken  place  in  accordance  with  the  provisions  of  section  59  of  Bengal  Act  VI 11  of 
1869.— Doolar  Chand  V.  Lala  Chabel  Chand,  L.  R.,  6  LA.,  47;  3  C.  L.  R.,  561. 
Where  it  is  clear  from  the  proceedings  that  what  is  sold,  and  intended  to  be  sold, 
is  the  interest  of  the  judgment-debtor  only,  the  sale  must  be  confined  to  that 
interest,  although  the  decree-holder  might  have  sold  the  whole  tenure  if  he  had  taken 
proper  steps  to  do  so,  or  although  the  purchasers  may  have  obtained  possession 
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of  the  whole  tenure  under  the  sale.  But  if  on  ithe  other  hand,  it  appears  that  the 
]udgment-dd>tor  has  been  sued  as  representing  the  ownership  of  the  whole  tenure 
and  that  the  sale,  although  purporting  to  be  of  the  right  and  interest  of  the  judgment 
debtor  only,  was  intended  to  be,  and  in  justice  and  equity  ought  to  operate,  as 
a  sale  of  the  tenure,  the  whole  tenure  then  must  be  considered  as  having  passed 
by  the  sale ;  and  if  the  question  is  a  doubtful  one  on  the  face  of  the  proceedings 
or  one  part  of  those  proceedings  may  appear  inconsistent  with  another,  the  Court 
must  look  to  the  substance  of  the  matter,  and  not  the  form  or  language  of  the 
proceedings. — ^Jeolal  -v:  Gunga  Pershad  lo  Cal.,  996.  See  also  Panya  Chandra 
V.  Har  Chandra,  I.  L.  R ,  10  Cal.,  496 ;  Rash  Bihari  v.  Piari  Mohan,  I.  L.  R.,  4 
Cal.,  346;  Naier  Mahomed  v.  Girish  Chandra,  a  C.  W.  N.,  251.  It  is  clear  that 
p         .       •  the  whole  tenure  or  holding  now  passes  at    a  sale  held   in 

execution  of  a  decree  for  arrears  of  rent,  subject  to  the 
"protected  interests'' and  "incumbrances"  referred  to  in  sec.  159.  But  a  sale 
hdd  in  execution  of  a  decree  obt§ined  by  a  co-sharer  landlord  apparently  does, 
not  pass  the  tenure  or  holding,  bqt  only  the  right,  title  and  interest  of  the  judgment- 
debtor  in  consequence  of  the*  provisions  of  sec.  188  of  this  Act. — Beni  Madhub 
Rai  V.  Jaod  Ali  Sarkar,  1.  L.  R.,  17  Cal ,  390 ;  Durga  Charan  Mandal  v.  Kali 
Prasanna  Sarkar,  I.  L.,  R.,  26  Cal.,  727 ;  3  O.  W.  N.,  586 ;  Sita  Nath  Chaterji 
V.  Atmaram  Kar,  4  C.  W.  N.,  571  ;  Sadagar  Sarkar  v,  Krishna  Chandra  Nath, 
I.  L.  R.,  26  Cal.,  937.  Following  Jeolal  v,  Gunga  Prashed,  cited  above,  it  was  held  in 
Nitye  Behari  v.  Hargovind,  I.  L.  R.,  36  Cal.,  677  that  where  a  landlord  had  been 
in  the  habit  of  realising  the  rent  due  from  the  holding  in  the  occupation  of  the 
recorded  tenant  and  other  persons  jointly  interested  with  him,  in  previous  >*ears, 
from  the  recorded  tenant,  and  a  suit  was  brought  against  him  only  for  the  rent  of 
a  subsequent  )rear,  and.  a  decree  for  rent  being  obtained,  the  holding  was  sold  as  the 
right,  title  and  interest  of  the  recorded  tenant,  field  that  the  entire  holding  should 
be  taken  to  have  passed.  Where  one  of  several  joint  tenants  executed  a  kabuliyat 
in  favour  of  the  landlord  aixl  the  other  tenants  acquiesced  in  the  representation  of 
the  holding  by  the  tenant  who  executed  the  kabuliyat,  and  the  landlord  sued  him 
only  for  the  rent  and  in  execution  of  that  rent  decree  attached  the  entire  holding, 
and  the  other  tenants  made  no  attempt  to  get  them  recognised  or  to  pay  the  arrears ; 
held  that  the  attachment  covered  the  entire  holding  unless  there  was  fraud  or 
collusion  on  the  part  of  the  ^andlord,-^Rajani  Kant  v,  Uzir  Bibi,  7  C.  W.  N.  170. 
See  also  Tara  Lai  Singh  v.  Sarobar  Singh  I.  L.  R.,  27  Oal.,  407,  P.  C, 
where  the  attachment  was  under  Bengal  Act  VI U  of  1865.  Where  the  proceed- 
ing^ were  taken  under  the  provisions  of  the  Bengal  Tenancy  Act,  and  appli- 
cation made  for  the  simultaneous  issue  of  the  order  of  attachment  and  procla- 
mation as  provided  in  s.  163,  but  the  property  was  wrongly  descrit>ed  as  the  right,  title 
and  interest  of  the  debtor  in  the  tenure,  although  in  the  schedule  attached  to  cadi 
it  was  specified  as  "  the  lot,  "  or  property  itself  **  in  arrears,  "  held  that  the  tenure 
passed  by  the  sale  and  not  merely  the  right,  title  and  interest  of  the  debtor.— Akhoy 
Kumar  v.  Eff]6y  Chand,  I.  L.  R.,  29  Cal.,  813.  The  terms  "right,  title  and  interest  crfthe 
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debtors"  as  used  in  a  sale  certificate  and  an  order  confirming  the  sale  must  be 
construed  with  reference  to  the  circumstances  under  which  the  suit  was  brought 
and  the  true  meaning  of  the  decree  under  which  the  sale  took  place  as  well 
as  the  proceedings  leading  up  to  the  sale. — Ibid,  See  also  Jatindra  Mohun  v, 
Jugal  Kishore,  7  Cal.,  357.  But  where  in  execution  of  a  certificate  obtained 
under  the  PuBlic  Demands  Recovery  Act  taken  against  the  recorded  tenant,  the 
landlord  put  the  holding  to  sale;  held  that  the  right,  title  and  interest  of  the 
recorded  tenant  alone  and  not  the  entire  holding  passed  by  the  sale  and  that  the 
interest  of  the  other  joint  tenants  was  not  affected  by  the  sale.— Rupram  v.  Iswar 
Namasudra,  6  C.  W.  N.,  302.  Similarly  the  sale  in  execution  of  a  decree  againslp 
some  of  the  heirs  of  the  last  recorded  tenant  was  held  not  to  piss  the  Jama,  but 
only  the  right,  title  and  interest  of  the  judgment-debtors,  the  landlord  having  for 
sometime  accepted  the  rent  from  all  the  heirs  of  the  deceased  recorded  tenant. 
—Ananda  Kumar  Laskar  v.  Hari  Das  Haider,  I.  L.  R.  27  Cal  645;  4  O.  W.  N., 
608. 

A  Qp-sharer  selling  a  tenure  or  holding  for  his  share  of  rent:— A  sharer 

in  a  joint  undivided  estate,   dependent  taluk  or  otUer  similar  tenure,  cannot  cause 

the  tenure  itself  to  be  sold  in  execution  of  a  decree  for  his  share  of  the  rent ;  he  can 

only  sell  the  rights  and  interests  of  the  tenant  in  such  under-tenure,-  so  far  as  his  own 

share    is  concerned.     The  tenure  will   be  sold  under  the  ordinary  procedure  of  the 

Court  for  the   sale  of  immoveable  property.     Where  a  decree-holder  is  only  a  sharer 

in  a  joint  undivided  estate,  and  the  property  sold  is  a  share  in  aguntee  tenure,  the  sale 

was  declared  to  have  taken   place  under  this  section,    under  which  only  the  rig^hts 

and  interests  of  the  defaulter  can  pass. — (Meertunjoy  Ohowdhry  v.   Khettemath  Ray, 

5  TV.  R.   (Act  X),  71 ;  Nundolal  Ray  v   Gooroo  Churn    Bose,  15  W,  R.,  6. ;  Gobind 

Chunderv.   Ram  Chunder,  22   W.    R.,   421.    See  also  Ram jiban  Choudhri  z/.  Piari 

1^1  Mandal,   4  W.  R  ,   Act  X,   30  •   W.   R.,  6;    Ghulam   Chandra  De  v.  Nadiar 

Chand  Adhikari,   16  W.   R.,    i  ;    Miahjan  v,   Karunamayi    Debt   8   B.  L-   R.,  i  ; 

Mohendro   Kumar  Datta  ?/.   Hira   Mohan    Kundu,    I.   L.  R.,  7, Cal.,  723/  Krishna 

Chandra    Ghosh   v.    Rai  Krishna  Bandopadhya,  I.  L.  R.,  12  Cal.,  24;  Bhaba  Nath 

Rai  z/.  Durga  Prasanno  Ghosh,    I.  L.  R.,    16  Cal.,   326).    Where    decrees  for  arrears 

of  rent  had  been  obtained  by  fractional  shareholders  in  .a  tenure,  and  in  execution 

[  thereof  a  moiety  of  the  tenure  had  been  sold,    it  appeared  that  the  other  moiety  had 

been  sold  at  the  same  time  in   execution  of  a  mortgage-decree  against  some  of  the 

judgment-debtors  in  the  rent-suit.     On  an  objection  being  taken  to  the  confirmation 

of  such  sale  on  the  ground  that  the  whole  tenure  should  have  been  sold  in  execution 

of  rent-decrees,   it  was  held  that  all  that  the  decree -holders  were  entitled  to  have 

sold  was  the  right,  tide  and  interest  of  their  judgment-debtors,  and   that  they  were  in 

the  position  of  ordinary  creditors  having  no  lien  on  the  tenure ;  and  that,  consequently,. 

the  mortgagor  being  entitled  to  enforce  his  lien  against  the  moiety  covered  by  his 

mortgage,  the  sale  of  the  Vemaining  moiety  in  satisfaction  of  the  rent  decrees  was  a  good 

sale,  and  could  not  be  set  aside. — Mohendra  Coomar  v.  Heera  Mohan  and  Ishanesvari 

Dasi  V.  Gopal  Das,  I.  L.  R.,   7  CaL,  723.    A  portion  of  a  tenure  cannot  be  the 
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subject  of  a  sale  under  s.  64,  Bengal  Act  VIII  of  1869,  so  as  to  give  the  purchaser 
the  same  privilege  as  he  would  acquire  by  the  purchase  of  an  entire  tenuie  under 
ss.  59  and  60.  A  landlord  who  was  in  receipt  of  a  half  share  of  the  rent  of  a  certain 
tenure  caused  that  share  of  the  tenure  to  be  sold  in  execution  of  a  decree  for  arrears 
of  rent.  After  such  sale  i4,  the  purchaser,  took  possession.  Subsequently  the  tenant 
executed  a  mortgage,  and  a  decree  beini>^  obtained  by  the  mortgagee  the  whole  tenure  was 
brought  to  sale  in  execution  thereof  and  purchased  by  the  mortgngee,  who  proceeded  to 
oust  A.  In  a  suit  by  A  to  recover  possession  of  his  share  of  the  tenure  on  the  footing  of 
hi&  purchase,  it  was  held  that  he  could  not  make  out  a  title  to  the  half  tenure  with  the 
privilege  attaching  to  the  purchase  of  an  entire  tenure  under  ss.  59  and  60  of  Bengal  Act 
VIII  of  1869,  and  that  as  it  appeared  that  the  mortgagor  whose  rights  and 
interests  only  were  thus  sold,  was  only  one  of  several  co-sharers,  in  the  absence  of 
the  co-sharers  who  were  not  parties  to  the  suit,  A  was  not  entitled  to  the  relief  he 
sought.— G,  M.  Reily  v.  Hur  Chunder  Ghose,  I.  L.R.,  9'al.,  722,  the  recorded 
tenant  of  a  mourasi  mokurari  tenure  died  leaving  G  his  son  and  heir,  who  sold  the 
tenure,  which  eventually  came  into^  the  plaintiff's  father,  and  afterwards  on  Jjis  death 
became  vested  in  the  plaintiffs,  but  niether  they  nor  their  father,  though  they  made 
attempts  to  do  fso,  ever  obtained  the  registration  of  their  names  as  tenants.  R^ 
one  of  the  two  shareholders  in  the  zemindari,  brought  a  suit  for  arrears  of  rent 
of    the    tenure    against  G,  and    in    execution    of   the   decree   he   obtained   in  that 

suit  the  tenure  was  sold  and  purchased  by  the  other  zemindar,  by  whom  the 
plaintiffs  were  dispossessed.  It  was  held  that  the  plaintiffs  were  not  precluded  by 
the  fact  that  their  names  were  not  registered  as  tenants,  under  s.  26  of  the  Rent 
Act,  ffom  bringing  a  suit  to  recover  possession  of  the  tenure.  The  holder  of  the 
decree,  in  execution  of  which  the  tenure  was  sold,  assuming  him  to  be  only  a 
shareholder  in  the  zemindari  right,  had  no  right  under  s.  64  to  sell  the  tenure  but  only 
the  interest  of  the  person  against  whom  the  decree  was  passed.  The  onus  was 
on  the  defendant  to  show  that  the  sale  under  the  decree  for  rent  was  of  such  a  nature 
as  to  give  him  priority  over  the  plaintiffs. — Kristo  Chunder  v.  Oajkristo,    I.  L.  R.,   12 

Cal.,   24  ;  see  also  Aahanulla  Khan  Bahadur  v.  Rajandra  Chander,  I.  L.  R.,  12  Cal. 
464.    In   Beni   Madub  Roy  v.  Jaoroli  Sarkar,  I.  L.  R.,  17    Cal.,  390,   F.B.,   it  was 
p  lent  law  ^^^  ^^*'  ^"  attachment  of  a  tenure  or  holding  in  execution  of 

a  decree  obtained  by  a  fractional  co-sharer  for  arrears  of  the 
rent  of  his  separate  share,  is  not  such  attachment  as  is  contemplated  by  s.  170  of  the 
Bengal  Tenancy  Act.  X  fortiori ^  a  sale  under  such  a  decree  would  pass,  not  the 
tenure  or  holding,  but  only  the  right,  title  and  interest  of  judgment-debtor.  Where 
landlords  seek  to  take  the  benefit  of  this  Act,  they  must  act  in  concert ;  and,  where  one 
of  several  co-sharers  in  a  zemindari  thinks  fit  to  pursue  his  remedies  to  recover  his 
^are  of  the  rent,  he  must  pursue  them  under  the  ordinary  law  of  the  ^  country  and 
independently  of  the  Tenancy  Act. — Ibid,  A  decree  obtained  by  some  of  several  co- 
sharers  for  rent  cannot  be  regarded  as  a  decree  under  the  Bengatl  Tenancy  Act,  and 
the  proceedings  in  execution  thereof  can  only  be  in  accordance  with  the  provisions 
of  the  Code  of  Civil  Procedure. — Durga  Charuir  v.  Kali  Prosunno,  I.  L.  R.,  26  Cal.,  727 ; 
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3C.  W.  N..  586;  Sitanath  v.  Atmaram,  4  C.  W.  N.,  571;  Sadugar  ,v  Krishna 
Chandra,  I.  L.  R.,  26  Cal.,  937  \  Kedamath  v.  Ardha  Chandra,  5  O.  W.  N.,  763  (at  p. 
766).  In  a  suit  to  recover  rent  for  four  years  the  plaintiffs  constituted  the  entire  body  of 
landlords  as  regards  the  claim  for  the  first  two  years,  but  only  fractional  co-sharers 
as  regards  the  claim  for  the  last  two  years ;  held^  that  the  decree  passed  was  not  a 
rent-decree  under  the  ordinary  law.— Shaikh  Naimuddin  v.  Sriitianta  Ghose,  6 
C.  W.  N.,  124.  But  where  a  decree  for  the  entire  rent  of  a  tenure  is.  obtained  by  one 
of  several  co-sharers  by  making  the  others  party  defendants,  the  decree  has  the  same 
effect  as  if  the  decree  has  been  obtained  by  all  the  co-sharers. — Chandra  Sekhar  v. 
Ranee  Manjher,  3  C.  W.  N.  386.  A  lease  of  an  undivided  share  in  several  parcels  of 
land  does  not  create  a  holding  within  the  meaning  of  the  Bengal  Tenancy  Act ;  accord 
ingly  when  the  interest  of  such  a  lessee  is  sold  in  execution  of  a  decree  for  arrears  of 
rent  obtained  by  the  landlord,  the  purchaser  is  not  the  purchaser  of  |a  holding  within 
the  meaning  of  s.  159.— Asadulla  v,  Gagan  Molla,  j5  C.  W.  N.,  Ixxxiv,  The  term 
"  parcel "  or  "  parcels  '*  in  s.  3,  cl.  9  of  the  Act  means  "  entire  parcel "  or  "entire 
parcelsj'  and  is  not  intended  to  inclCide  an  undivided  fractional  share  in  a  *•  parcel  "  or 
"parcels"  of  land;  undivided  shares  in  parcel/ jf  land  cannot  therefore  constitute 
distinct  "  holdings  "—Hurry  Chum  v.  Rajah  Ranjit  i  C.  W.  N.,  521.  I.  L.  B,, 
25  Cal.,  917 ;  see  also  Baidyanath  v.  Sheik  Jhin,  2  C.  W.  N.,  44;  I.  L.  R.,  25  Cal., 
917;  Panchanan  v.  Raj  Kumar,  I.  L.  R.,  19  Cal.,  610;  Govinda  Chandra  v. 
Hamedulla,  7  0.  W.  N.,  670. 

Sale  of  a  share  of  tennre  nnder  Bengal  Aot  VIII  of  1869 :— Under    section 

64  of  Bengal  Act  VIII  of  1869,  a  share  ot  an  under-tenure  could  be  sold,  although 
the  purchaser  of  a  share  of  a  tenure  did  not  obtain  the  property  free  from 
incumbrances. — Reily  v,  Hur  Chandra,  I.  L.  R.,  9  Cal.,  722  ;  he  was  held 
to  acquire  under  section  64 of  Bengal  Act  VIII  of  1869  the  judgment-debtor's  rights 
and  interests. — Ahsadulla  v,  Rajendra  Chandra,  I.  L.  R..  12  Cal.,  464.  And  to 
become  jointly  liable  for  the  rent  with  the  other  under-tenants. — Gobind  Chandra 
V.  Ram   Chandra  22  W.  R.,  421.  • 

Tennre  or  holding  cannot  be  resold  2^  second  time :— Where  a   tenure  or 

holding  has  once  been  sold  in  execution  of  a  decree  for  arrears  of  rent  due  in  respect 
thereof;  it  cannot  be  put  up  to  sale  again  in  execution  of  another  decree  fpr  arrears. 
The  purchaser  at  the  first  sale  acquires  it  free  of  ail  liability  created  upon  it  by  the 
default  of  the  previous  holder. — Faez  Rahman  v.  Ram  Singh,  I.  L.  R.,  21  Cal.,  169  ; 
Ram  Chandra  v,  Samir  Gazi,  I.  L.  R.,  2^  C51.,  25.)  The  charge  in  respect  of  any 
rent  falling  due  between  the  date  of  suit  and  the  date  of  sale  in  satisfaction  of  the 
decree  passed  therein  is  transferred  from  the  tenure  to  its  sale- proceeds.  Ihid, 
Nor  when  a  tenure  has  once  been  sold  for  its  own  arrears  can  it  again  be  put  up  to 
sale  for  the  arrears  due  on  account  of  a  previous  period. — Latefan  v,  Meanjan, 
6  W.  R.,  112 ;  Pran  Gour  v.  Hemanta  Kumari,  I.  L.  R.,  2  Cal.,  597 ;  But  see  ss.  66. 
163,  169  of  this  Act.  Where  the  landlord,  having  once  sold  the  property  in  execution 
of  his  decree,  puts  it  up  again  to  sale,  and  another  person  purchases  it  without  any 
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title  against  the  first  purchaser,  he  (the  subsequent  purchaser)  is  nevertheless  entitled 
in  equity  to  recover,  from  the  landlord-defendant,  the  purchase -money  paid  by  hini, 
without  instituting  a  separate  suit  against  him  for  the  recovery  of  damages. — Ram 
Saran  v,  Mahomed  Latif,  3  C.  W.  N.,  6. 

Rent  ch^gO  against  mortgagO  heir : — when  a  tenure  is  sold  in  execution  of 
mortgage  decree,  the  rent  being  under  s.  65  a  first  charge  upon  it,  it  passes  to  the 
purchaser  subjec  to  this  charge,  and  can  be  sold  in  execution  of  the  decree  for  the 
rent  which  accrued  due  previously  to  the  date  on  which  the  sale  was  confirmed — Ma- 
harani  Dasya  v.  Harendro  Lai  Rai,  i  C.  W.  N.,  458.  So,  where  a  plaintiff,  in  execution 
of  a  mortgage -decree,  purchased  the  tenure  mortgaged,  and  then  paid  the  money  due 
under  a  decree  obtained  by  the  landlord  against  the  tenure-holder  for  arrears  of 
rent  for  the  period  anterior  to  the  confirmation  of  sale,  he  cannot  proceed  against 
the  mortgagor.  Ordinarily  speaking,  the  proprietor  of  an  estate  cannot  be  said  to 
represent  the  whole  estate  after  he  has  mortgaged  it ;  and  this  distinguishes  the 
case  of  a  mortgagor  as  representing  an  estate  from  that  of  a  Hindu  widow  or  shebait, 
who  is  held  to  represent  the  estate  so  as  to  bind  the  reversioner  or  the  succeeding 
shebait i^Shoshi  Bhusan  v,  Gagan  Ohandar,  L  L.   R.,  22  Cal  364. 

Effect  of  reversed  or  void  decree  on  sale :— where  a  plaintiff  had  obtained  an 
eX'Parte  decree  against  a  defendant,  and  in  execution  of  that  decree  had  sold 
the  defendant's  under-tenure,  and  this  ex-parte  decree  was  afterwards  set  aside, 
it  was  held  that  the  sale  was  valid,  though  the  decree  under  which  it  had  taken  place 
was  invalid,  and  the  defendant  was  not  allqwed  to  recover  the  under-tenure, 
unless  he  could  prove  that  the  purchase  was  not  a  bond  fide  one  and  the  pur- 
chaser was  acting  in  collusion  with  the  decree- holder. — ^Jan  Ali  v.  Jan  Ali  Chowdhry 
•  1.  B.  L,  R.,  56;  10  W.  R.,  154.  Peacock,  C.  J.,  in  delivering  judgment,  referred 
to  ths^i^e  of  Chunder  Kanta  Surma  v,  Bissesvar  Surma  Chuckerbutty,  7  W  R„ 
312,  in  which^^orman,  J.,  had  made  the  following  remarks  :  "It  is  imprortant  to 
observe  that,  if  a  sale  takes  place  in  execution  of  a  decree  in  force  and  is  valid  at 
the  time  of  the  sal^  the  property  in  the  thing  sold  passes  to  the  purchaser  ;  and^ 
if  the  decree  or  judgment  be  afterwards  reversed,  the  reversal  dc^es  not  affect  the 
validity  of  the  sale  or  tK^Hi^le*  of  the  purchaser."  No  suit  will  lie  to  set  aside  th©(' 
sale  of  an  estate  in  execution  efy^a  decV-ee  for  arrears  of  rent  at  enhanced  rat^ 
according  to  a  prior  decree  ohXaixneSt^x-parie  for  enhancement,  subsequeatly  reven 
on  special  appeal.  This  case  wasdeciSe^  under  Act  X  of  1859,  and  Norman, 
says  :  *'We  think  it  clear  that  the  lower  Co&F^s  were  right  in  dismissing  the  suT 
The  new  plaintiff  had  his  remedy  undei-  sectioit-g&ofAct  X  of  1859,  to  apply  to 
set  aside  the  judgment  within  15  days  after  the  proces^fi^^orcing  the  judgment 
was  executed,  if  the  story  he  now  sets  up  is  true.  He  mightR||fc(^  ^^®  money 
into  Court,  or  applied  to  stay  the  proceedings  in  the  second  suit  pendirHif  appeal 
in  the  first.  He  had  no  right  to  hold  back  and  pay  nothing,  and 
so,  he  must  take  the  consequence.  As  it  is  the  decree  became  finaT 
sale  under  it  was  perfectly  regular.  And  although  the  defendant  is  not 
position  of  a  purchaser  without  notice  of   the  proceedings   in   the     s  *t 
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he  has  a  perfect  valid    title    to    the    property    he   has  bought.    See    also  Doorga 
Prosad  Pal   Chowdhry    v.     Jogresh     Prokash    Gungopadhya,   4  W.  R.,  (Act   X), 
38  ;  Peary   Monee  v.   Collector  of  Beerbhum,    8   W.    R.,    300 ;    Mathura   Mohan 
V.   Askhoy     Kumar,     I.    L.    R.,    15     Cal.,   557,     Rewa    Mahton    v,    Ramkishen, 
I.   L.   R.,    14   Cal.,    18  P.  C,    L.   R.    13     I.   A.,    106.     In    another    case,   how- 
ever,  a  contrary  view  was  held  by  the   Court,  where  Morgan,   J.,   says  :     "  On  the 
reversal  of  the  decree  in  execution   of   which  the  sale  took  place,  the  sale  itself  made 
while  that  decree  under  review  fell."— Sheik  Bhoolloo  v.  Ram   Narain   Mukerji,   Sp., 
W.  R.  I2g.     Where  it  appeared  that  the  decree  was  barred  by  limitation,  the  sale  in 
execution   of  such   decree  was  declared  invalid. — Golam  Asgar  v,  Lukhi  Moni  Debi^ 
5   B.    L.    R.,  68  ;    13  W.   Ri,  273  ;   so  also  when   the  original  decree  was  passed 
without  jurisdiction. — ^Jadu  Nath  Kundu  Chowdry  v,  Braja  Nath  Kundu,  6  B.  L.  R., 
Ap.,  90  ;   or  when  the  decretal  amount  was  deposited  in  Court  before  sale.— Afzulalt 
V,  Goumarain,    6  W.  R.,  Act  X,   59  ;   B.  L.  R.   F.  B.   Sup.   VII.  519)  ;  or  when 
judgment-debtor  had  paid  the  judgment  creditor  the  decretal  amount  before  sale.— 
Pat  Dasi  v,  Sharup  Chand,  I.  L.  R.,  14  Cal.,  376.     The  purchaser  of  an  under-tenure 
may  sue  in  the  Civil  Court  to  set  aside  a  sale  of  theunder-tenure  in  execution  of  a  decree 
for  arrears  of  rent,  under  Act  X  of   1859,   on  the  ground  thaf  such  decree  was  obtained 
by  fraud  subsequent  to  the  purchase. — Ganga  Das   Datta  v.  Bam    Narain  Ghosh, 
B.  L.  R.,  F.  B.,  625  ;  Nil  Mani  Banik  v,  Padda  Lochan  Chakravartti,  B.  L.  R.  F.  B, 
379;  Ram  Sundar  Pramanik  v,  Prasanna  Kumar  Basu,  B.  L.  R.,  F.  B.,  382 ;  Batulan* 
V.  Uziran,  8  W.  R.,  300).    A  suit  by  an  auction -purchaser  to  obtain  khas  possession  of 
an  under-tenure,  which  had  been  sold  under  Act  VIII  (B.  C.)  of  1869,   was  dismissed 
on  the  ground   that  the  suit  in  which  the  zemindar  had  obtained  the  decree  "was  a 
fraudulent  one,  and  the  purchaser  knew  that  it  had  been  against  the  wrone  party.     In 
special  appeal,  the  provisions  of  Act  X  of  1859,  s.   106,   were  pleaded   in  justification 
of  the  zemindar  ;   but  it  was  held  that  he  could  not  bring  such  a  suit  agaist  a  person 
other  than  the  one  whom  he  knew  to  be  the  proprietor  of  the  under-tenure,  and  from 
whom  for  a  series  of  years  he  had  been  receiving  rent. — (Nobin  Chandra  Sen  v,  Nobin 
Chandra  Chakravarti,  22  W.  R.,  46).    The  tendency  of  the  later  decisions  seems  to  be 
that  the  plaintiff  is  not  entitled  to  obtain  the  relief,  unless  the  auction -purchaser  should 
be  a  party  to  the  fraud. — Mathura  Mohun  v,  Akhoy  Kumar,  I.  L.  R.,  15   Cal.,  563; 
Rewa    Mathon    v.    Ramkishen    I.    L.   R.,    14   Cal.,    181  ;    L.    R.,    13    I.   A.  106. 
In    Ram  Saran  v.   Mahomed   Lateef,   3  C.  W.    N.^  62,  in    which  a  plaintiff  sued 
for  possession  of  a  holding,  but  it  was  decided  that  the  sale  at  which  he  had  purchased 
the  holding  though  held  in  execution  of  a  decree  for  arrears  of  rent,   was   bad,  as  the 
landlord  had  previously  sold  the  holding  in  execution    of  a  money  decree  ;  it  was 
held  tWt  the  plaintiff  was  entitled  to  a  refund  of  the  purchase- money  from  the  land- 
lord, and  that  a  separate  suit  for  the  purpose  was  not  necessary. 

With  power  to  annul  "incnmbranoes,  and  registered  notified  incnm- 

branceS  "  • — These  terms  are  defined  in  s.  161  clauses  (a)  and  {h).  Proviso  (fi)  speaks 
of  the  power  to  annul  incumbrances.  The  sale  itself,  however,  does  not  cancel  the 
incumbrSinces  but  only  gives  the  purchaser  a  power  to  do  so,   of  which  he  may  elect  to 
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avail  himself  I  or  which  he  may  lose  by  not  exercising. — Gobind  Chunder  Bose  v,  Alim- 
oddin,  II  W.  R.,  i6o;  Modhoo  Sudan  Koondoo  v.  Ramdhun  Ganguli,  12  W.  R.,  383  ; 
3  B.  L.  R.,  A.  C„43r.  Compare  Ranee  Sumomayee  v,  Sutish  Chunder  Roy,  10  Moo. 
I.  A.,  123  2  W.  R.,  P.  C„  14  ;  Khajah  AssanooIIah  v.  Obhoy  Chunder  Roy,  13 
Moo.  1.  A.,  317  ;  Kazee  Munshee  Aftaboodeen  Mahomed  v,  Sanioolla,  23  W.  R., 
245  ;  fiajah  Suttya  Sarun  Ghosal  v,  Mohesh  Chunder  Mitter,  2  B.  L.  R.,  P.  C,  30  ; 
II  W.  R.,  P.  C,  10 ;  Tara  Chand  Dutt  V.  Musst.  Wakenoonnissa  Bibi,  7  W.  R., 
91  ;  Koylash  Chunder  Dutt  v,  Jabur  Ali.  22  W.  R.,  29}.  In  Annoda  Churan  Das 
Biswas  V,   Mathura  Nath    Dass   Biswas,   I.   L.   R.,    4  Cal.,  860 ;   4  C.  L.  R.,  6,  a 

*  different  view  was  entertained.  The  Court  held  in  this  case  that  under  Bengal  Act 
VIII  of  1865,  section  16,  under- tenures  become  void  ipio  facto  by  the  sale  and  are 
not  merely  voidable  at  the  option  of  the  purchaser.    So  in  Mohim  Chunder  Mazumdar 

*v,  Jotirmoy  Ghose,  4  C.  L.  B.,  422.  These  two  decisions  have  been  virtually 
superseded  by  the  Full  Bench  decision  in  the  case  of  Titu  Bibi,  Munsuninnissa  Bibi, 
Ibrahim  Mollah  v.  Mohes  Chunder  Bagchi,  L  L.  B.,  9  Cal.,  683 ;  12  C.  L.  B., 
304. 

160.     The  following   shall   be   deemed  to   be  protected 
Protected  interests,      interests  within  the  meaning  of  this  Chapter : — 

{a)  any  under-tenure  existing  from  the  the  time  of  the 
Permanent  Settlement ; 

{b)  any  under-tenure  recognized  by  the  settlement-procee- 
dings of  any  current  temporary  settlement  as  a 
tenure  at  a  rent  fixed  for  the  period  of  that  settle- 
ment. 

{c)  any  lease  of  land  whereon  dwelling-houses,  manu- 
factories or  other  permanent  buildings  have  been 
erected^  or  permanent  gardens,  plantations,  tanks, 
canals,  places  of  worship  or  burning  or  burying 
grounds  have  been  made  ; 

{d)  any  right  of  occupancy ; 

{$)  the  right  of  a  non-occupancy-raiyat  to  hold  for  five 
years  at  a  rent  fixed  under  Chapter  VI  by  a  Court, 
or  under  Chapter  X  by  a  Revenue-officer  ; 

(/)  any  right  conferred  on  an  occupancy-raiyat  to  hold 
at  a  rent  which  was  a  fair  and  reasonable  rent  at 
the  time  the  right  was  conferred ;  and 

{g)  any  right  or  interest  which  the  landlord  at  whose 
instance  the  tenure  or  holding  is  sold,,  or  his 
predecessor   in     title,  has  expressly  and  in   writing 
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given  the  tenant  for  the  time  being  permission    to 
create. 

The  first  three  clauses  (a),  (i),  and  (<?),  are  taken  from  section  37  of  Act  XI  of 
1859  and  section  12  of  Bengal  Act  VII  of  1868.  Theinterests  referred  to  in  clauses 
W»  (/)  and  (^)  were  protected  by  section  66  of  Bengal  Act  VIII  of  1869.  Clause 
(e)  is  new.— See  Nilmadhab  v,  Shibu  Pal,  13  W.  R.,  410. 

ClatLSd  (a)  • — In  a  suit  for  ejectment  under  s.  37  of  Act  XI  of  1859  by  a  purchaser 
at  a  revenue  sale,  the  defence  was  that  the  defendants  held  the  land  as  a  subordinate 
taluk  which  had  been  in  existence  and  in  their  possession  and  that  of  their  predeces^ 
sors  since  the  time  of  the  Permanent  Settlement  ;  it  was  found  as  a  fact  that  the 
tenure  was  in  existence  in  the  year  1798-99 ;  the  plaintiff's  suit  being  dismissed,  it 
was  contended  in  second  appeal  that  the  facts  found  could  not  protect  the  tenure, 
in  the  absence  of  proof  that  the  tenure  was  in  existence  at  the  date  of  the  Permanent 
Settlement;  held,  that  although  in  •the  first  intance  the  burden  of  proof *is  upon  the 
defendants,  the  fact  that  defendants  were  in  possession  for  such  a  length  of  time, 
was  sufficient  to  dischaVge  the  onus  and  establish  Ui^  the  tenure  was  protected  ; 
that  in  a  case  like  this  no  hard-and-fast  rule  can  belaid  down  as  to  when  the  burden 
of  proof  shifts  from  one  side  to  the  other  and  that  such  case  must  be  governed 
by  its  merits.--Nitya  Nund  v.  Banshi  Chunder,  3  C.  W.  N.,  341. 

ClatLSe  (C)  Permanent  StrUCtnre:— Clause  (c)  must  be  read  with  section  167, 
sub-section  (4)  post.  The  clause  corresponds  with  the  4th  exception  in  section  37  of  Act 
XI  of  1859.  In  a  suit,to  avoid  an  under-tenure  by  the  purchasers  at  an  auction-sale  for 
arrears  of  Government  revenue  the  defendants  contended  Jthat  the  tenure  was  created 
prior  to  the  Permanent  Settlement,  and  that  some  portions  of  the  land  comprised  in  it 
were  covered  with  permanent  structures  and  improvements,  and  that,  accordingly,  it 
was  protected  under  exceptions  i  and  4  to  s.  37  of  Act  XI  of  1859,  but  the  lower  Court 
gave  a  decree  to  the  plaintiff  and  annulled  the  under-tenure.  Held  by  White,  J., 
that,  notwithstainding  a  party  may  fail  to  show  that  his  tenure  was  created  jprior  to 
the  Permanent  Settlement,  yet  he  is  entitled  to  the  benefit  of  the  4th  exception  in 
respect  of  any  permanent  structure  that  may  be  upon  his  holding. — Bhoogo  Bibi  v. 
Ram  Kanto  Roy  Chowdhry,  I.  L.  R.,  3  Cal.,  293 ;  Brojosundar  Biswas  v.  Gouri 
Prosad  Roy,  S.  D.  A.  645;  so  Govind  Chunder  v.  Joy  Chunder,  I.  L.  R.,  12  Cal., 
329.  The  Court  observed  in  this  case:— "The  first  point  for  our  consideration  is 
whether  lands  on  which  gardens  have  been  made  are  protected  by  Act  XI  of  1859, 
section  37,  from  the  effect  of  a  sale  for  arw2ars  of  revenue,  unless  they  have  been 
expressly  leased  for  that  purpose.  No  doubt  three  successive  Revenue  Sale  Laws, 
Reg.  X  of  1822,  Act  XII  of  1841  and  Act  I  of  1845,  were  to  this  effect,  but  the 
language  of  Act  XI  of  1859  is  different,  and  is  capable  of  the  more  liberal  interpre- 
tation in  favour  of  the  tenant.  This  construction  has  been  adopted  by  Birch  and 
Mitter,  JJ.,  in  unreported  special  appeal,  1796  of  1876,  Sheik  Joofail  AH  v.  Ram 
Kant  Roi  Chowdhuri,  and  three  appeals  decided  simultaneously ;  and  also  by  White 
and   Mitter,   JJ.,   in    the  case   of  Bhogo  Bibi  v.  Ram  Kant  Roy  Chowdhury.    We 
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were  at  one  time  inclined  to  doubt  the  correctness  of  this  opinion,  but  after  examina- 
tion of  proceedings  in  the  Legislative  Council,  we  have  come  to  the  conclusion  that 
the  alteration  in  the  terms  of  the  law  was  deliberate,  so  as  to  protect  all  tenants 
coming  within  the  terms  specified. "  The  benefit  of  cl.  (c)  is  limited  to  nnprove- 
ments  effected  bona  fide  and  to  permanent  buildings  erected  before  the  sale  ;  it  does 
not  extend  to  anything  subsequently  constructed  merely  for  the  purpose  of  defeating 
the  rights  of  the  auction -purchaser.  Subject  to  this  reservation,  it  does  not  matter 
whether  the  improvements  have  been  effected  by  the  present  holder  or  by  some 
prevjous  occupier. — Asgar  AH  v.  Amut  Ali,  L  L.  R.,  8  Cal.,  no.  A  lease  of  tank 
without  any  portion  of  tlie  surrounding  land  is  not  protected  under  cl.  4,  sec.  37 
of  Act  XI  of  1859,  as  it  is  not  within  the  meaning  of  that  clause  a  lease  of  land 
whereon  a  tank  has  been  excavated  : — Asmat  Ali  v.  Hasmat  Khan,  2  0.  W.  N.,  412. 

ClfttLSd  (g)  ' — SS.  3  and  4  of  Regulation  VllI  of  1819  cannot  be  so  read  as 
to  hold  that,  by  them,  landlord  expressly  gives,  the  dur-putnidar  permission  to  create 
a  mortgage  within  the  provisions  of  s.  160  {g)  of  the  Bengal  Tenancy  Act. — Akshoy 
Kumar  v,  Maharajah  Bejoy  Chand,  29  Cal..  813,  s.  c.  6C.  W.  N.,  ccxlix  ;  a  mort- 
gage  created  by  a  dur-putnidar  of  his  interest  in  the  taluk  does  not  therefore 
amount  to  a  protected  interest  within  the  meaning  of  s.  i6o(^)  of  the  Bengal  Tenancy 
Act. — Ibid,  Where  a  putni  kabuliyaf  contained  the  clause  "  If  I  should  let  out  this 
mehal  in  dur-putni  to  any  person,  such  dur-putnidar  shall  act  according  to  the 
terms  of  my  Kabuliyat,"  A^W  that  even  assuming  that  the  putni  pottah  contained 
the  counterpart  of  the  clause,  the  words  did  not  amount  to  an  express  or  implied 
permission  to  create  a  sub-tenure,  and  the  knowledge  of  the  proprietor  of  the  crea- 
tion of  the  sub-tenure  and  the  acceptance  by  him  of  the  rent  of  the  putni  taluk  through 
the  sub-tenure  holder  was  not  sufficient  to  constitute  the  sub-tenure  a  protected 
interest  within  the  meaning  of  this  section. — Mahammad  Kaem  v»  Naffar  Chunder 
Pal,  9  C.  W.  N.,  803. 

161.     For  the  purposes  of  this  Chapter  : — 

{a)  the  term    **  incumbrance,  "  used  with 

brance"  "and  *'regb-     reference  to  a  tenancy,  means  any   Hen,  sub- 

tered  and  notified  in-     tenancy,    easement,    or  other  right  or  interest 

cumbrance."  created  by  the  tenant  on  his  tenure  or  holding, 

or  in  limitatfon   of  his  own  interest   therein,    and  not 

being  a  protected   interest  as   defined   in   the    last 

foregoing  section ; 

{b)  the  term  "registered  an3  notified  incumbrance,"  used 
with  reference  to  a  tenure  or  holding  sold  or  liable  to 
sale  in  execution  of  a  decree  for  an  arrear  of  rent  due 
in  respect  thereof,  means  an  incumbrance  created  by 
a  registered  instrument  of  which  a  copy  has,  not  less 
than  three  months  before  the  accrual  of  the  arrear, 
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been  served   on  the   landlord   in    manner  hereinafter 
provided. 

All  rights  or  interests  created  by  the  tenant  on  his  tenure  or  holding  which  are 
not   included   in  section    160  come  under  the   present   section. 

LOASO*  An  inCtHnbrailCD  • — A  lease  is  an  incumbrance  within  the  meaning  of 
s.  161  as  much  as  a  sale,  gift  or  mortgage. — Jogeshwar  Majumdar  v.  Abid  Mahomed, 
3  C.  W.  N.,  13  ;  Gopendra   Chandur  v.    Makaddun  Hosscin,   I,  L.  R.,  21  Cal.,  702. 

SzchaUgO  of  l&nd  •  An  inCtUnbranCO  • — Exchange  of  land  is  an  incumbrance 
within  the  meaning  of  this  section. — (Chandu  Sahai  v.  Kali  Prosunno  Chakravarti, 
I.L.R.,  23ral.,  254.) 

A  mortgage  arising  tmder  section  171  is  not  an  "incumbrance":— 

An  incumbrance  liable  to  be  set  aside  under  this  section  must  be  the  creation 
of  the  tenant,  having  an  interest  in  a  tenure  or  holding  which  would  be  void- 
able, if  such  tenure  or  holding  were  sold. — Pasupati  •Mohapatra  v,  Narayani  Dassi, 
I.  L.  R.,  24  Cal.,  537  ;  I  Cal.,  W.  N.,  519.  If  the  tenant  pays  into  Court 
under  the  provisions  of  section  171  (post)^  the  amount  of  the  decree,  his  lien 
on  the  property  cannot  be  set  aside  by  an  auction -purchaser  as  an  incumbrance— 
Ibid, 

Mortgagee  in  possession  : — Only  "registered  and  notified*'  incumbrances  are 
protected  against  annulment  [see  section  159,  proviso  (a),  anie,  page  566].  The 
mere  fact  that  a  mortgagee  has  been  put  into  possession  of  the  property  on 
the  basis  of  a  usufructuary  mortgage  will  not  give  him  protection  unless  the  case 
comes  under  clause  (b)  of  section  161  : — Nabin  C  hand  Nuskar  v,  Bansc  Nath  Para- 
manick  I.  L.  R.,  21  Oal.,  722. 

JtTotifying  incumbrances  to  landlord:— As  to  the   notifying  of  incumbrances 
to  the  landlord,  see  section  176,  post.  • 

Adverse  possession  : — it  has  been  held  that  a  right  created  in  a  person  by 
adverse  possession  against  the  sold -out  proprietor  is  an  incumbrance  which  a 
purchaser  at  a  revenue  sale,  acquiring  rights  under  sec.  37  of  Act  XI  of  1859  (or 
under  the  older  sale-law  repealed  by  that  Act)  is  entitled  to  set  aside  ; — Karmi  Khan 
V.  Brojo  Nath,  I.  L.  R.,  22  Cal.,  244  (at  p.  251)  ;  see  also  Thakoor  Dass  v.  Nabin,  15 
W.  R.,  552 :  Goluck  Monee  v,  Huro  Chunder^  8W.  R.,  62  ;  Narain  Chunder  v,  Tayler, 
I.  L.  R.,  4  Cal.,  103.  Such  a  right  has  also  been  held  to  be  an  incumbrance  within  the 
meaning  of  the  Putni  Regulation  (VIII  of  1819)  ;  Khantomoni  v.  Bijoy  Chand,  I.  L, 
R.,  19  Cal.,  787;  Lukhmee  v.  Colletor  of  Rajshaya,  S.  D.  A.  1851,  p.  116;  Ram 
Suran  v.  Bejoy  Govind,  S.  D.  A.,  1852,  p.  824. 

Sale  does  not  ipso  facto  cancel  incumbrance :— a  sale  purporting  to  be 

under  this  chapter  does  not,  ipso  facto,  cancel   incumbrartces.     Notice  ihust  be  given 
under  sec.  167  .— Beni  Prosad  v.  Rewal  Lall,  I.  L.  R.,  24  Cal.,  746. 
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162.     When  a  decree  has   been   passed   for  an  arrear  of 
rent  due  for  a   tenure  or   holding,    and    the. 
offeSr'orhoidS    decree-holder  appHes   under  section    235  oi 
XIV  of  1SS2.  the  Code  of  Civil   Procedure   for   the   attach- 

ment and  sale  of  the  tenure  or  holding  in 
execution  of  the  decree,  he  shall  produce  a  statement  showing 
the  pargana,  estate  and  village  in  which  the  land  comprised 
in  the  tenure  or  hoding  is  situate,  the  yearly  rent  payable  for  the 
same  and  the  total   amount   recoverable  under  the  decree. 

The   High  Court  has  framed  the  following  rule  under  sec.   287  of  the  Civil  Pro- 
cedure Code  : — 

"Every  person  applying  under  sec.  162  of  the  Bengal  Tenancy  Act.  (VIII  of 
1885)  for  the  simultaneous  attachment  and  sale  of  a  tenure  or  a  holding  of  a  rai^'at 
holding  at  6xed  rates,  or  applying  only  for  the  sale  of  such  tenure  or  holding 
already  under  attachment,  shall  in  such  application  specify  the  registered  and  notified 
incumbrances  subject  to  which  the  tenure  or  holding  is  to  be  sold.  Such  specification 
shall  be  verified  in  the  manner  prescribed  by  the  Code  of  Civil  Procedure  for  the 
verification  of  plaints  by  the  holder  of  the  decree  in  execution  of  which  the  tenure 
or  holding  is  to  be  sold,  or  by  some  other  person  (approved  of  by  the  Court),  if 
the  Court  be  satisfied  that  he  is  acquainted  with  the  facts  mentioned  in  it."  {Calcutta 
Gasette  of  August  i8th.  1886,  Part  I,  p.  939,  and  High  Court's  General  Rules 
and.CircuIar  Orders  (Civil),  p.  32). 

^163-     (0    Notwithstanding    anything   contained   in    the 
Order  of  attachment     ^ode   of   Civil  Procedure,  when  the  decree- 
and  proclamation  of     holder  makes  the  application  mentioned  in  the 
iltaneo^JTsl  '^^""^^     '^^^  foregoing  section  the  Court  shall,  if  under 
^*"xw  of  1R82  section  245  of  the  said  Code  it  admits  the  appli- 

cation and  orders  execution  of  the  decree  as 
applied  for,  issue  simultaneously  the  order  of  attachment  and  the 
proclamation  required  by  section  287  of  the  said  Code. 

(2)  the  proclamation  shall,  in  addition  to  stating  and 
specifying  the  particulars  mentioned  in  section  287  of  the  said 
Code,  announce — 

{a)  in  the  case  of  a  tenure  or  a  holding  of  a  raiyat 
holding  at  fixed  rates,  that  the  tenure  or  holding 
will  first  be  put  up  to  auction  subject  to  the 
registered  and  notified  incumbrances,  and  will  be 
sold  subject  to  those  incumbrances  if  the  sura  bid 
•  is  sufficient  to  liquidate  the  amount  of  the  decree 
and  costs,  and  that  otherwise  it  will,  if  the   decree- 
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holder  so  desires,  be  sold  on  a  subsequent  day, 
of  which  due  notice  will  be  given,  with  power  to 
annul  all  incumbrances ;  and 

(b)  in  the  case  of  an  occupancy-holding,  that  the  holding 
will  be  sold  with  power  to  annul  all  incumbrances. 

(3)  The  proclamation  shall,  besides  being  made  in  the 
manner  prescribed  by  section  289  of  the  said  Code,  be  published 
by  fixing  up  a  copy  thereof  in  a  conspicuous  place  on  the 
land  comprised  in  the  tenure  or  holding'  ordered  to  be  sold, 
and  shall  also  be  published  in  such  manner  as  the  Local 
Government  may,  from  time  to  time,  direct  in  this  behalf. 

(4)  Notwithstanding  anything  contained  in  section  290 
of  the  said  Code,  the  sale  shall  not,  without  the  consent  in 
writing  of  the  judgment-debtor,  takt  place  until  after  the 
expiration  of  at  least  thirty  days,  calculated  from  the  date  on 
which  the  copy  of  the  proclamation  has  been  fixed  up  on  the 
land  comprised  in  the  tenure  or  holding   ordered  to  be  sold. 

Stlb-SOCtiO!l(3)  • — The  Local  Government  has  issused  the  following  notification 
under  this  sub-section  :— "  Under  sec.  163  (3),  Bengal  Tenancy  Act,  the  Lieutenant- 
Governor  is  pleased  to  direct  that  the  proclamation  referred  to  in  that  section  as 
required  by  section  287  of  the  Civil  Procedure  Code,  Act  XIV  of  i882,*shall  in 
addition  to  the  place  prescribed  in  sec.  (3)  of  the  Bengal  Tenancy  Act,  and  in  sec. 
289  of  the  Code  of  Civil  Procedure,  be  also' published  in  the  mal  kachari,  or  rent- 
office  oi  the  estate,  and  at  the  local  thana. "  {Calcutta  Gasette,  March  3rd,  1886, 
Part  I,  p,  142). 

Stay  of  executioa  of  rent  deoree.'whUe  appeal  pending :— a  rent-decree  which 

is  sought  to  be  executed  against  a  tenure  or  holding  is  a  decree  for  money  within 
the  meaning  of  section  546  of  the  Code  of  Civil  Procedure,  and  its  execution  is 
liable  to  be  stayed  until  the  disposal  of  any  appeal  which  may  be  pending  against 
the  decree. — Banku  Bhary  Sanyal  v.  Syama  Churn  Bhuttacharjee,  I.  L.  R.,  25 
Cal.,  322. 

FrOOlamation  of  sale '  When  a  tenure  is  advertised  for  sale  in  execution  of  a 
decree  for  arrears  of  rent,  it  is  not  necessary  for  the  decree-holder  to  specify  the  rate 
of  interest  in  the  sale  proclamation. — Raj  Narain  Mitra  v.  Panna  Chand,  7  C.W, 
N.,  203.  Where  there  was;a  stipulation  in  a  lease  that  the  lessee  should  pay  a  sum  of 
ten  rupees  in  default  of  delivery  to  the  landlord  of  a  certain  quantity  of  molasses,  it  was 
held  that  the  stipulation  was  merely  a  personal  covenant  by  the  lessee,  and  that,  the 
rent  mentioned  in  the  sale  proclamation  not  having  included  the  sum  in  question, 
the  auction- parch issr  was  not  bound  to  pay  the  sum. — Ibid, 
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164.  (i)  When  a  tenure  or  a  holding  at  fixed  rates  has 
^  .  been  advertised  for  sale  under  the  last  forego- 

holding  subject  to  "^g  section,  it  shall  be  put  up  to  auction  subject 
registered  and  noti-  to  registered  and  notified  incumbrances  ;  and, 
nndeffS^tSe^?.'^  if  t^e  bidding  reaches  a  sum  sufficient  to 
liquidate  the  amount  of  the  decree  and  costs, 
including  the  costs  of  sale,  the  tenure  or  holding  shall  be  sold 
subject  to  such  incumbrances. 

(2)  The  purchjtser  at  a  sale  under  this  section  may,  in 
manner  provided  by  section  167,  and  not  otherwise,  annul  any 
incumbrance  upon  the  tenure  or  holding  not  being  a  registered 
and  notified  incumbrance. 

Bidding  must  be  actual: — "  Bidding  "  in  this  section  means  a  bid  which  either 
his  been  accepted  or  is  open  to  acceptance,  and  does  not  include  a  bi  d  which  has  been 
withdrawn  before  acceptance  aijcf  which  has  been  cancelled  by  the  bidder. — Api>eal 
'fom  order  No.  69  of  1887,  Nobo  Co  mar  Mookerjee  v.  Kissory  Dassee,  decided  by 
I*jtheram,  C.  J.,  and  Ghose,  J.,  on  30th  May  1887    (unreported). 

165.  (i)   If  the  bidding  for  a  tenure  or  a  holding  at  fixed 

rates  put  up  to  auction  under   the  last  forego- 

Sile   of    tenure    or      •  .•  j  ^  u  re    •      ... 

1  .idihg  with    power     ^^ig  section    does    not  reach   a  sum  sumcient 

t » avoid  all  '  incum-     to   liquidate   the  amount   of   the    decree   and 

c^^:  ^""^  ^^^""^     costs  as   aforesaid,   and   if  the   decree-holder 

thereupon  desires  that  the   tenure    or   holding 

be  sold  with  power  to  avoid  all  incumbrances,  the  officer  holding 

the  sale   shall  adjourn  the  sale  and  make  a  fresh  proclamation 

XIV  of  1882.  under  section  289  of  the  Code  of  Civil  Proce- 

!are,    announcing  that  the   tenure   or  holding  will  be  put  up  to 

.'.action    and    sold    with    power   to  avoid  all   incumbrances  upon 

:\  future   day    specified    therein,   not  less    than   fifteen   or    more 

than  thirty  days  from  the  date  of   the  postponement ;   and   upon 

ihat  day   the   tenure   or   holding  shall  be  put  up  to  auction  and 

sold  with  power  to  avoid  all  incumbrances. 

(2)  The  purchaser  at  a  a  sale   under   this    section    may  in _ 
manner  provided  by  section   167    and   not   otherwise,   annul  any 
incumbrance  on  the  tenure  or  holding. 

The  person   who   purchases   property   under  this  section    is  different  from  the 
r-^on  who  claims  to   have  a  charge   or   incumbrance   on  it. — Masatulla    Mundal   v. 
j  .11  Mahmad,  I.  L.  R.,  28  Cal.,  22  ;  4  0.  \V.  N..  735. 
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e,      f  166.     (1)    When   an  occupancy-holduifif  has 

Sale  of  occupancy-      ,  ji.-jr  1         '^i'^  .^^ 

holding  with  power  to     p^^n   advertised   tor    sale  under  section   163^ 
avoid  au  incumbrances     it  shall  be  put   up   to  auction   and   sold  with 
and  effect  thereof.         ^^^^  ^^  ^^^j^  ^j  incumbrances. 

(2)  The  purchaser  at  a  sale  under  this  section  may,  in 
manner  provided  by  the  next  following  section^  and  not  other- 
wise, annul  any  incumbrance  on  the  holding. 

SifEbrence  between  pttrchases  at  salea  under   flections  161  and  1§S 

respeotvely: — The  purchaser  at  a  sale  under  section  164  can  annul  all  incumbrances 
save  and  except  such  as  are  registered  and  not i Bed  incumbrances.  But  when  the  sale 
takes  [>Iace  under  section  165,  i .  e»  at  an  adjourned  sale  of  a  tenure  or  a  holding  at 
fixed  rates,  the  purchaser  has  the  power  tocanmil  all  incumbrances^  including  registered 
and  notified  incumbrances. 

167-     ( I )  A  purchaser  having  power  to  annul  an   incum- 
brance   under  any  o£  the   foregoing   sections 
nuiih^g  incumbrances     and  desiring  to  annul   the  same,   may,  within  . 
under  the  foregoing     one  year  from  the  date  of  the  sale  or  the  date 
sections.  ^^  which  he   first  has   notice    of   the  incum« 

brance,  whichever  is  later,  present  to  the  Collector  an  applica- 
tion in  writing,  requesting  him  to  serve  on  the  incumbrancer 
a  notice  declaring  that  the  incumbrance  is  annulled. 

(2)  Every  such  application  must  be  accompanied  by  such 
fee  for  the  service  of  the  notice  as  the  Board  of  Revenue  may 
fix  in  this  behalf. 

(3)  When  an  application  for  service  of  a  notice  is  made 
to  the  Collector  in  manner  prescribed  by  this  section,  he  shall 
cause  the  notice  to  be  served  in  compliance  therewith,  and  the 
incumbrance  shall  be  deemed  to  be  annulled  from  the  date  on 
which  it  is  so  served. 

(4)  When  a  tenure  or  holding  is  sold  in  execution  of  a  decree 
for  arrears  due  in  respect  thereof,  and  there  is  on  the  tenure 
or  holding  a  protected  interest  6f  the  kind  specified  in  section 
160,  clause  {c)j  the  purchaser  may,  if  he  has  power  under  this 
chapter  to  avoid  all  incumbrances,  sue  to  enhance  the  rent 
of  the  land  which  is  the  subject  of  the  protected  interest.  On 
proof  that  the  land  is  held  at  a  rent  which  was  not  at  the 
time  the  lease  wag  granted  a  fair  rent,  the  Court  may  enhance 
the  rent  to  such  amount  as  appears  to  be  fair  and  equitable. 
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This  sub-section  shall  not  apply  to  land  which  has  been 
held  for  a  term  exceeding  twelve  years  at  a  fixed  rent  equal 
to  the  rent  of  good  arable  land. 

Sub-section(l).  Annnlment  of  inctunbrances.— This  section  appries  to  a  case 

where  the  incumbrancer  is  a  third  party  an  d  not  where  pur- 
the  in^brancw  u*a  Uiird  chiscr  and  incumbrancer  are  identically  the  same  person. 
^^^'  And    where    the    purchaser    is    the    incumbrancer    himself, 

no  notice  is  necessary  to  be  g^iven  under  this  section  for  annulling  the  incumbrance. — 
-;Hem  Chandra  Chowdhury,  v.  Tafazzel  Hossin  Khan.  8  C.  W.  N.,  332.  It  was 
decided  ex  parte  in  Goluk  Chander  v.  Ram  Sankur,  4  C.  W.  N.,  268,  that  the  section 
applies  even  when  the  incumbrancer  and  the  purchaser  are  the  san-e  persons.  This 
was,  however,  dissented  from  in  Masatulla  Mandal  v.  Jan  Mahamed,  I.  L.  R.,  28  Cal., 
12;  4  C.  W.  N.,  735,  in  which  it  was  decided  that  when  the  mortgagee  of  a 
property  purchases  it  at  a  sale  in  execution  of  rent  decree  under  sec.  165, 
and  takes  out  the  balance  of  the  surplus  sale  proceeds,  and  applies  it  pro 
tanto  to  the  satisfaction  of  a  mort|fage  decree  which  he  had  obtained,  his  mortgage 
lien  on  the  property  is  extinguisheid  by  his  purchase,  though  he  may  not  have  tak  en 
steps  to  annul  the  incumbrance  under  sec.  167.  It  was  further  held  in  that  case  that 
under  sec.  loi  of  the  Transfer  of  property  Act  which  is  of  general  applic- 
ation, his  encumbrance  is  extinguished  unless  he  evinces  an  intention  to  keep  it 
alive.  The  mode  prescribed  by  section  167  is  the  only  mode  in  which  incum- 
,  brances    can    be    annulled    by    purchasers    of  tenures  and 

cumi>ra?ce.*    ^  *"""*    "*      holdings  for  arrears  of  rent. — Sashi  Bhusan  Guha  v.  Gagan 
Chandra  Saha,    I.  L.  R.,    22  Cal.,   364;   Chandra  Sakai  n. 
Kali  Prasanna  Chakravarti,;!.  L.  R.,  23  Cal.,  ^56.     A  sale  with  power  to  annul  incum- 
brances does  not  ipso  facto  cancel  the  incumbrances.     Notice  must  be  given  according 
to  the  procedure  laid  down  in  section  167. — Beni  Prasad  Sinhav.  Re^'at  Lai,  I.  L.  R., 
24  Cal.,  746;   see  also  Shoshi    Bhusan  v.   Gogan  Chunder,    I.  L.  R.,    22  Cal.,   364 
Chandra  Sirkar  v.  "Kali   Prosanno,    1.  L.  R.,   23  Cal.,    254,   within  one  year  of  the 
purchaser  becoming  aware  of  the  incumbrance, — (Gopi  Nath 
brancc.    °  *^  °*^     ticyxm-      gis^^s  V,   Radha  Shyam   Poddar,   5  C.  W.  N.,  Ixxx.)    The 
service  of  the  notice  under  sec.    167   is  sufficient   under  sec. 
164  to  annul  the  incumbrance:  it  is  not  necessary  to  bring  a  regular  suit  to  extinguish 
it,   and    a  purchaser  at    a    sale  may  give  a  valid  notice    under  sec.     167,    even 
though  he  may  have  transferred    his    rights  in    the    property  before    the  notice 
.is  given. — Piary   Lai  Rai  v.    Moheswari   Debl,   T.    L.    R.,  25 -Cal.,  551.     The  Act 
confers  a  special  privilege  on   the  purchaser,  and  he  is  not  entitled  to  that  privilege 
unless  he  strictly  complies  with  that  provision  of  the  Act. 
It  follows,   therefore,   that  when  an  application   is   made  to 
serve  the  notice  on  a  wrong  person,  it  is  of  no  effect.— Nritya  Gopal  Hazra  v.  Golam 
Rasool   I.   L.   R.,   28   Cal.,    180.     A  subsequent  application,  made  after  the  expiry 
of  one  year,  to  serve  the  statutory  notice  on  the  right  person,    woivld  be  barred  by 
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limitation.— /Ai^.  Ss.  184  and  185  of  the  Bengal  Tenancy  Act  have  not  the  effect  of 
extending  the  provisions  of  s.  7  of  the  Limitation  Act  to  an  application  under  s.  167. — 
Akshoy  Kumar  v.  Maharaja  Bejoy  Chand,  6  C.  W.  N.,  ccxlix.  An  under- raiyat's 
lease  which  is  unregistered  is  not  an  incumbrance  and  need  not  be  annulled  under 
this  section. — Piary  Mohan  Mukhurji  v.  Badal  Chandra  Bagdi,  5  C.  W.  N.,  310  ; 
LL.  R.,  28Cal.,  205. 

CoUootor  '- — The  functions  of  a  Collector  under  section  167  are  purely  ministerial 
and  he  has  no  power  to  allow  an  application  made  against  a  wrong  person  to  be 
amended  after  the  period  of  limitation  has  expired.  A  sub-divisional  officer  not 
specially  appointed  by  the  local  Government  to  discharge  the  functions  of  a  Collector 
under  sec.  167,  has  no  power  to  receive  an  application,  nor  has  he  jurisdiction  to 
issue  a  notice  annulling  an  incumbrance. — Mahabat  Singh  v.  Umahil  Fatima.  L  I«  R., 
28  Cal.,  66.  Where  an  application  for  service  of  a  notice  under  this  section  was 
made  to  the  Collector  and  the  application  and  notice  were  sealed  with  the  Collector's 
seal  though  it  was  signed  by  a  Deputy  Collector  "  for  the  Collector  "  and  was  received 
by  the  Collector  in  charge,  and  the  notice  was  thereafter  issued  from  the  Collectorate 
held  that  there  was  no  irregularity  in  the  service  of^the  notice.-— Mahammed  Kaem  v, 
Nafar  Chunder  Pal,  9  C.  W.  N.,  803. 

Sub-section  (2).  P©OS  J — Fees  for  the  service  of  the  notice  are  to  be  levied  in 
accordance  with  rules  i  to  4,  Chapter  VII  of  the  Government  Rules  under  this  Act. 
The  Board  of  Revenue  have  fixed  no  special  fees  for  the  service  of  the  notice.  See 
Appendix. 

Sub-section  (3)-  Mode  of  Service : — For  the  mode  of  service  of  the  notice 
of  the  incumbrance,  see  rule  3,  Chap.  I  of  the  Government  Rules  under  the  Act. 
See  Appendix. 

TennS  of  Notice  • — No  fo"n  of  notice  has  been  prescribed.  A  notice  to 
annul  an  incumbrance  is  not  bad,  though  it  does  not  specify  the  particulars  of 
the  land  held  by  the  tenant  or  the  rent  payable  by  him  and  though  it  is  addressed 
to  several  tenants  jointly. — ^Jagabandhu  Mazumdar  v,  Rasho  Mahjan  Dasya,  5  C.  W. 
N.,  272. 

Bight  of  mortgagee : — in  the  case  of  a  rent  sale  under  this  Act,  with  ex- 
press power  to  the  purchaser  to  annul  all  incumbrances,  so  long  as  such  power 
remains  in  the  purchaser,  the  lien  of  a  mortgagee  is  in  jeopardy.  In  such  a 
case  the  mortgagee  may  abandon  his  lien  and  ask'to  have  it  transferred  to  the  sur- 
plus sale  proceeds.  See  Transfer  of  Property  Act,  s.  73,  right  of  mortgagor  to 
have  his  lien  transferred  to  sale-proceeds : — Nim  Chand  Baboo  v,  Ashutosh  Dutt 
9  C.  W.  N.,  117.  After  a  mortgagee  has  enforced  his  lien  and  obtained  his  decree, 
it  cannot  be  held  that  the  decree  would  remain  as  an  incumbrance  on  the  tenure  which 
can  be  avoided  under  s.  167. — Akshoy  Kumar  v,  Maharajah  Bejoy  Chand,  29  Cal., 
813 :  6  C.  W.  N.,  ccxlix. 

Whether  the  right  is  exerciseabh  by  one  of  several  joint  pnrchasers:— 

The  right  given  to  the  auaion -purchaser  of  an  entire  estate  in  the  permanently- 
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settled  districts  of  Bengal,  Behar  and  Orissa,  sold  for  arrears  of  revenue  under 
s.  37  of  Act  XI  of  1 859  to  avoid  and  annul  an  under-tenure,  is  a  right  that  must 
be  exercised  by  all  the  purchasers  jointly  where  there  are  more  purchasers  than  one. — 
Jatra  Mohun  tf,  Aukhil  Chundra,  I.  I-.  R.,  24  Cal.,  334. 

168-  (0    The    Local  Government    may   from    time    to 

time,  by  notification  in  the  official  Gazette, 
occupancy  -*hddin^  direct  tfiat  occupancy-holdings  or  any  specified 
be  dealt  with  under  class  of  occupancy-holdings  in  any  local  area 
!Sl"^  ^^^'"""^  ^^     put  up   for   sale  in    execution    of  decrees  for 

rent  aue  on  them  shall,  before  being  put  up 
with  power  to  avoid  all  incumbrances,  be  put  up  subject  to 
registered  and  notified  incumbrances,  and  may  by  like  notifica- 
tion rescind  any  such  direction. 

(2)  While  any  such  direction  remains  in  force  in  respect 
of  any  local  area,  all  occupancy-holdings,  or  as  the  case  may 
be,  occupancy-holdings .  of  the  specified  class  in  that  local 
area,  shall,  for  the  purposes  of  sale  under  the  foregoing  sections 
of  this  chapter,  be  treated  in  all  respects  as  if  they  were 
tenures. 

OlinOCt  of  this  SOCtion* — The  object  of  this  section  is  explained  in  the  State- 
ment of  Objects  and  Reasons  for  the  Bill,  in  which  it  was  said  that  it  was  thought 
that  the  provisions  of  this  Chapter  were  as  a  js^eneral  rule  unsuited  to  occupancy 
holdings,  "  inasmuch  as  an  ordinary  occupancy  holding  is  not  likely  to  be  saddled 
with  incumbrances  which  should  be  respected  at  a  sale.  It  appears,  however,  that 
there  are  in  some  parts  of  the  country  occupancy-holdings  of  large  extent,  the  land 
of  which  is  sub-let  on  such  terms  that  the  interest  of  the  lessee  is  of  considerable 
value.  Under  these  circumstances,  the  proper  course  appears  to  be  that  occupancy 
holdings  should  as  a  r«le  be  sold  at  once  with  power  to  annul  all  incumbrances  (sec. 
166);  but  that  the  Local  Government  should  have  power  to  direct  that  the  occupancy 
holdings  in  any  local  areashouldbe  in  the  first  instance  put  up  subject  to  incumbrances, 
as  if  they  were  tenures.  "  (Selections  from  papers  relating  to  the  Bengal  Tenancy 
Act  1885  p.  206.).  The  Local  Government  has  not  as  yet  found  it  necessary  to  take 
action  under  this  section.  * 

169-  (0  In  dispoing  of  the   proceeds  of   a    sale   under 

this  chapter,.  tVie  following  rules,  instead    of 
of thesak-proceeds^     those    prescribed    by     section    295     of    the 
vixr  t  QQ  Code  of  Civil    Procedure,   shall  be  observed, 

that  is  to  say  ; — 

{a)  there  shall  first  be  paid  to  the  decree-holder  the 
costs  incurred  by  him  in  bringing  the  tenure  or 
holding  to  sale ; 
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(b)  there  shall,  in  the  next  place,  be  paid   to   the   decree- 

holder  the  amount  due  to  him  under  the  decree 
in  execution  of  which  the  sale  was  made  ; 

(c)  if  there   remains   a  balance  after   these    sums   have 

been  paid,  there  shall  be  paid  to  the  decree-holder 
therefrom  any  rent  which  may  have  fallen  due  to 
him  in  respect  of  the  tenure  or  holding  between  the 
institution  of  the  suit  and  the  date  of  the  sale  ; 

{d)  the  balance  (if  any)  remaining  after  the  payment 
of  the  rent  mentioned  in  clause  (c)  shall,  upon 
the  expiration  of  two  months  from  the  confirmation 
of  the  sale,  be  paid  to  the  judgment-debtor  upon 
his  application. 

(2)  If  the  judgment-debtor  disputes  the  decree-holder's 
right  to  receive  any  sum  on  account*  of  rent  under  clause  (.^), 
the  Court  shall  determine  the  dispute,  and  the  determination 
shall  have  the  force  of  a  decree. 

This  section  makes  a  considerable  modification  in  the   rule  laid   down   in   s.    295 

of  the  Civil  Procedure  Code. 

• 

CIaXISO  (c)  • — The  date  of  sale  means  the  date  of  confirmation  of  sale.— jMatan- 

^       ,    ,  crini  Chowdhurani  v,  Sree  Nath  Das :  7  C.  W.  N.  552.     The 

Date  of  sale.  **  #  ou 

landlord  is  therefore  entitled  to  deduct  from  the  sale- 
proceeds  the  rent  for  the  period  up  to  the  confirmation  of  sale.  Maclean,  C.  J., 
in  delivering  judgment  said  as  follows : — looking  to  the  object  of  the  section  it 
would,  I  think,  be  narrow  construction  to  say  the  date  of  sale  means  the  actual  date 
of  sale,  2LS  opposed  to  the  date  when  it  becomes  absolute.  .Having  regard  to  ss.  314 
and  316  of  the  Code  of  Civil  Procedure  1  think  it  means  the  date  when  the  sale 
becomes  absolute :  and  that  the  construction  may  fairly  be  based  upon  it  without 
straining  the  language  of  the  section  :  otherwise  the  landlord  might  be  driven  to 
bring  a  separate  suit  for  the  rent  of  the  intermediate  period.  '* 

This  provision  of  the  law  evidently  shews  that  the  L^slature  ijitended  that  the 
charcre  in  respect  t)f  any  rent   falling  due  between   the   dat® 

Subsequent  rent  a  charge.  ,        .  ,    ,       .  •       .     .  •  i.       .  «... 

of  suit  and  the  date  of  'sale  in  satisfaction  of  the  decree  passed 
therein,  shall  be  transferred  from  the  tenure  to  his  sale- proceeds,  and  that  the  tenuro> 
shall  pass  to  the  purchaser  at  a  sale  for  arrears  of  rent  free  of  all  liability  created 
upon  it  by  the  default  of  the  previous  holder."  (Per  Macpherson  and  Banerjee,  J  J.) — 
Faez  Kahaman -z/.  Ramsukh  Bajpai,  21  Cal.,  169  (at  p.  171).  A  purchaser  at  sale 
for  arrears  of  rent  is  not  therefore  liable  for  any  rent  accruing  due  before  the  date 
of  his  purchase. — Ibid, 

65 
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Cl&tlSO  (d)  :-^ Where  in  execution  of  a^decree  for  rent  obtained  against  a  record- 
ed tenant  a  tenure  was  sold,   and  an   unr^stered  tenant  (a 
Recorded  tenant.  purchaser  of  a  share  of  the  tenure  after  the  date  of  the  decree) 

brought  a  suit  for  recovery  of  the  surplus  sale-proceeds,    held  that   such  a  suit  was 
maintainable. — Matangini  Chowdhurani  v,  Sree  Nath  Das :  7  C.  W.  N.  552.    A  suit 
for  a  share  of  the  proceeds  of    the   sale  of    a  tenure  sold  in 
Cause  CoSrtf         ^    "         execution  of  a  decree  for  arrears  of  rent  is  not  cognizable  by  a 
Small  Cause  Court. — (Rain  Kumar  v.  Ram  Kamal,    I.  L,  R« 
10  Cal.,  388.) 

'1 70-     (0     Sections  278  to  283   (both  inclusive)    of    the 

Code  of    Civil  Procedure  shall  not  apply  to  a 

to  be"reie^ed^from     tenure  or  holding  attached  in  execution    of    a 

atuchment    only   on     decree  for  arrears  due  thereon. 

rr«ntorr?rwirh  (2)     when  an   order  for   the   sale   of   a 

costs,  or  confession  of     tenure   or   holding   in  execution    of    such     a 

^hsfaction  by  decree-     decree   |ias   been  made,  the  tenure  or  holding 

shall  not  be  released  from   attachment   unless, 

before  it  is  knocked  down  to  the  auction-purchaser,  the  amount 

of  the  decree,  including  the   costs   decreed,    together  with   the 

costs  incurred  in  order  to  the  -sale,   is   paid   into    Court,    or  the 

decree-holder  makes  an  application   for  the  release  of  the  tenure 

or  holding  on  the  ground   that   the   decree  has   been   satisfied 

out  of  Court. 

(3)  The  judgment-debtor   or  any   person    having    in  the 
.    tenure   or  holding   any  interest   voidable   on   the  sale  may  pay 
money  into  Court  under  this  section. 

Snb-SOCtion  (1)-^ — No  claim,  therefore,  can  be  preferred  under  section  278  of 
Code  of  Civil  Procedure  to  a  tenure  or  holding  so  attached,  "whether  the  claim  is 
to  the  tenure  or  adverse  to  the  tenure,  '*  vie,,  whether  the  claim  is  as  regards  the 
tenure  itself  or  is  based  upon  the  allegation  that  the  property  attached  and  in 
respect  of  which  the  claim  is  made  does  not  form  part  of  the  tenure. — Makbul  Ahmed 
V.  Rakhal  Das  Hazra  4  C.  W.  N.,  732 ;  Ararito  Lai  Bose  v.  Nemai  Chand 
Mukhopadhya  5  C.  W.  N.,  474,  F.  B.,  overruling  Jagabundhu  Chattopadhya  v. 
Deenu  Pal  4  C.  W.  N.,  734.  This  sub-secti6n  applies  to  tenures  or  holding^s  attached, 
after  the  present  Act  c^me  into  operation,  in  execution  of  decrees  obtained  before 
that  date:— Deb  Narain  Dutt  v,  Narendra  Krisna,  I.  L.  R.,  16  Cal.,  267,  F.  B. 

Attachment  in  ezecution  of  decree  ^obtained  by  f!rajctional  co-sharer  •— 

An  attachment  of  a  tenure  or  holding  in  execution  of  a  decree  obtained  by  a  fractional 
CO- sharer  for  arrears  of  rent  of  his  separate  share  is  not  such  an  attachment  as  is 
contemplated  by  section  170  of  the  Bengal  Tenancy  Act,  and  does  not  exclude  the 
operation  of  the  claim  sections  of  the  Code.,— Beni  Madhab  Rayv.  JaodAli  Sircar 
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I.  L.  R,,  17  Cal.,  300.  But  when  a  decree  for  the  entire  rent  has  been  obtained  by 
one  of  serveral  co-sharers>  by  making  the  other  parties  defendants  and  is  executed 
by  him  alone,  and  the  defaulting  tenure  attached,  no  claim  by  a  third  person  under 
section  278  of  C.  P.  C,  to  the  attached  property  is  maintainable  by  virtue  of  sec. 
170  of  the  Bengal  Tenancy  Act  :— Chandra  Sekhar  v.  Ranee  Mghia,  3O.  W.  N., 
386 ;  the  decree  has  in  this  case  the  same  effect  as  if  the  decree  has  been  obtained  by  . 
all  the  co-sharers  and  sec.  188  has  no  application  to  a  case  like  the  present.— /Wi^ 

A        ^       A  '^  171.     (i)  When  any 'person  having,  in  a 

Amount    paid    into      .  i  ^ij-  j      _/•      j    r  i  j 

Court  to  prevent  sale     tenure   or  holding  advertised    for  sale,  und^r 
to  be  in  certain  cases     this    chapter,    an    interest    which    would   be 
fbTteSr'Sding'!    Voidable  upon  the  Sale,   pays   into  Court    the 
amount  requisite  to  prevent  the  sale, — 

i^a)  the  amount  so  paid  by  him  shall  be  deemed  to  be 
a  debt  bearing  interest  at  twelve  per  centum  pep 
annum  and  secured  by  a  mortgage  of  the  tenure  or 
holding  to  him ; 

(^)  his  mortgage  shall  take  priority  of  every  other 
charge  on  the  tenure  or  holding  other  than  a  charge 
for  arrear  of  rent ;  and 

(c)  he  shall  be  entitled  to  possession  of  the  tenure  or 
holding  as  mortgagee  of  the  tenant,  and  to  retain 
possession  of  it  as  such  until  the  debt,  with  the 
interest  due  thereon,  has  been  discharged. 

(2)  Nothing  in  this  section  shall  affect   any   other  remedy 
to  which  any  such  person  would  be  entitled. 

The  principle  enunciated  in  this  section  seems  to  have  been  liorrowed  from  cl.  (4^ 
s.  13,  Reg.  VIII  of  1819,  s.  6,  Act  VIII  B.  C.  of  1865,  and  s.  62,  Act  VIII  B.  C.  of 
1869. 

Eaving  an  interest : — Where  an  under-tenure  has  been  transferred,  the  trans- 
feree would  be  entitled  to  protect  the  tenure  from  sale,  ^though  his  transfer  had  not  been 
registered  in  ^^serishta  of  the  landlord  or  the  superior-tenure-holding. — Ananda  Lai 
V.  Kalika  Pershad,  20  W.  R.,  59;  Rajendra  Narain  v.  Phudi  Mandal,  F.  L,  R  ,  15 
Cal.,  482. 

ClattSO  (a)' — A  mortgage  created  by  the  operation  of  s.  171  is  not  an  in- 
cumbrance within  the  meaning  of  this  chapter  and  as  such,  not  liable  to  be 
avoided  by    the    purchaser  of    a  tenure  at  a  sale    in  execution  of  a  decree  for 

arrears  of  rent : — Pasupati   Mahapatca  v,  Narayan   Dasi,  1 
Effect  of  mortgage.  .     ^  ^  .  ,«, 

C.  W.  N.  519:  1.  L   R.,  24  Cal.,  537.    The  security  extends 

over  the  whole  tenure  in  respect  of  which  the  payment  is  made,  and  is  not  appor- 
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tioned  according  to  the  interests  of  the  tenure- holders  if    there  are  several.— S.  A. 

no;47  of  1889,   decided  by  Petheram  C.  J.  and  Banerji,  J.,  ist  May  1890.    A  co-sharer 

tenant  paying-  in  the  whole  anrount  of  the  decree  for  which 

Payment  by  co^harer.  j^^  j^  ^j^y ^  ^^^  ^^  ^^  ^^^  defendants  does  not  acquire 

a  charge  over  the  shares  of  his  defaulting  co-tenants. 

Clanse  (C)  '* — Under  cl.  4,  sec.  13  of  Reg.  VIII  of  1819  a  person  making  deposit 
to  stay  the  sale  of  a  superior  tenure  was  entitled  to  be  piA  m  possession   of  the   tenure 
of  the  defaulter  *'  on  applying  for  the  same/^    Probably  the  same  produce  was  contem- 
plated by  the  Legislature.    The  person  pat  ii>  possession  of  the  tenure  or  holding  must 
pay  ilie  rent  doe  to  the  superior  landlord.^ Kanye  LaM  v. 
Liability  to  rent.  Nistarini,   I.   L.    R^     lo   Cal..  443.    The  defaulter   u  not 

liable  for  the  rent  whilst  the  quasi -mortgiaigee  is  in  possession.— Bhyrub  tr.  LaiTt, 
L  L.  R.,  12  Cal.,  185.  A  person  whoenters  into  possession  of  a  tenure  as  mort* 
gagee  under  the  proviFicn  ol  R^ulation  VIII  of  1819  cannot  appropriate  the 
whole  of  the  collections  to  the  satisfaction  of  his  own  claim.  He  is  bound  in  the 
first  place  to  pay  the  rent  due  to  th%  landlord. — Ibid, 

Snb-Seotion  r2) :  Other  remedies:— (0  By' a  r^^alar  suit  (Lukhi  Narain 
Mitter  v,  Khetra  Pal  Singh  Ray  13  B.  L.  R.,  146  (P.  C),  overruling  Ananda  Chandra 
V.  Soobul  Chunder,  S.  D.  A.  (1857),  159,  Lakhi  Narain  v.  Seetanath  6  W.  R^ 
X,  8 ;  Umbika  Debia  v,  Pran  Huree  Doss,  4  B.  L.  R.,  F.  B.,  77  ;  13  W.  R.,  F.  B., 
lO  or  (2)  by  deduction  from  the  rent  payable  (s.  172  post)  .  But  in  order  io  entitle 
the  depositor  to  maintain  a  suit  for  the  recovery  of  the  amount  there  must  be 
same  prfvity  between  him  and  the  defaulter.  Where  a  mortgagee  who  had  purchased 
the  111 {  .Mged  property  in  execution  of  his  own  decree  on  the  property  being  again 
put  up  to  sale  in  execution  of  a  decree  for  arrears  of  the  rent  due  prior  to  the  date 
of  his  purchase  paid  the  amount  and  stayed  the  sale  and  then  brought  a  suit  to 
recover  the  amount  of  his  payment,  it  was  held  that  he  could  not  recover,  for 
there  was  no  privity  between  him  and  the  judgmpnt-debtors  under  the  decree  for 
arrears  of  rent. — Srimati  Moharanee  Dasya  v.  Harendra  Lai  Roy  .Chowdhry, 
I  C.  W.  N.,  458.  See  also  the  remarks  of  Petheram,  C.  J.,  in  Lalit  Mohan 
Saha  V,  Srinibas  Sen,  I.  L.  R.,  13  Cal.,  331. 

172.  When  a  teoure  or  holding  is  advertised  for  sale 
under  this  chapter  in  execution  of  a  decree 
inglXcwTmay  against  a  superior  tenant  defaulting,  and  an 
deduct  from  rent.  inferior  tenant,  whose  interest  would  be 
voidable  upon  the  sale  pays  money  into  Court 
in  order  to  prevent  the  sale,  he  may,  in  addition  to  any  other 
remedy  provided  for  him  by  law,  deduct  the  whole  or  any  portion 
of  the  amount  so  paid  from  any  rent  payable  by  him  to  his  imme- 
diate landlord  ;  and  that  landlord,  if  he  is  not  the  defaulter,  may  in 
like  manner  deduct  the  amount  so  deducted  from  any  rent    pay- 
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able  by   him    to    his   immediate  landlord,   and   so  on  until  the 
defaulter  is  reached. 

In  a  suit  by  the  purchaser  of  a  patni  against  a  durpatnidar  for  arrears  of  the 
yeari2S5  (1878),  it  appeared  that  before  the  plaintiff's  purchase  the  durpatnidar 
had  paid  the  amount  of  arrears  of  patni  rent  for  the  year  1284  (1877),  in  order  to* 
save  the  patni  from  being  sold  under  Reg.  VIII  of  i8i9»  and  that  the  amount  s<x 
paid  considerably  exceeded  the  durpatni  rent  due  at  the  date  of  suit,  it  was  held 
that  the  defendant  wsCs  entitled  to  deduct  from  the  rent  claimed  the  amount  paid 
under  the  Regulation  in  excess  of  the  durpatni  rent  due  up  to  the  end  of  12^— 
Nobogopal  V,  Srinath,  I.  L.  R.,  S  Oal.,  877  ;  11  0.  L.  R.,  37;  Lalit  Mohunz^. 
Srinibash,  I.  L.  R.,  13  CaL,  331..  The  direction  in  section  13  of  R^.  VIII  of 
1819,  that  nM)ney  paid  into  Court  by  a  talukdar  in  order  to  stay  the  final  sale  shall 
be  deducted  from  any  claim  of  rent  that  may  at  the  time  be  pending  on  account  of 
the  year  or  months  for  which  the  notice  of  sale  may  have  been  published,  is  satisfied 
by  payment  not  into  Court,  or  to  the  zemindar.  Jif  a  strictly  literal  construction 
were  p^t  upon  the  words  "  into  Court,  "  no  payment^  effectual  to  stay  the  sale  could 
be  made,  for  •'  the  Court  "  has  nothing  to  do  with  these  sales^  which  are  managed 
by  the  Collector — ^Tarinee  Debee  v,  Shamacbum,  I.  L.  R.,  8  Cal.,  954. 

173-     (^)  Notwithstanding  anything  contained  in   section 

294  of  the  Code  of  Civil  Procedure,  the  holder 

bidar^k;  jSdgmTnu     of  a   decree  in  execution  of  which  a  ten^ire 

debtor  may  not.  or  holding  is  sold  under  this  chapter  may,  •with 

out  the  permission    of  the  Court,  bid   for  or 

purchase  the  tenure  or  holding. 

{2)  The  judgment-debtor  shall  not  bid  for  or  purchase  a 
tenure  or  holding  so  sold. 

(j)  When  a  judgment-debtor  purchases  by  himself  or  through 
another  person  a  tenure  or  holding  so  sold,  the  Court  may,  if 
it  thinks  fit,  on  the  application  of  the  decree-holder  or  any 
other  person  interested  in  the  sale,  by  ^rder  set  aside  the  sale 
and  the  costs  of  the  application  and  order,  and  any  deficiency 
of  price  which  may  happen  on  •  the  re-sale,  and  all  expenses 
attending  it,  shall  be  paid  by  the  judgment-debtor. 

Sxib-B6Ctioil(i)'- — Section  294  of  the  Code  of  Civil  Procedure  declares  that 
"  No  holder  of  a  decree  in  execution  of  which  property  is  sold  shall,  without  the  express 
permission  of  the  Court,  bid  for  or  purchase  the  property."  This  rule  will  not  apply 
to  a  holder  of  a  rent  decree. 

Sxib-890Uon  (2):— See  s.  186,  I.  P.  Code. 
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Sub-section  (3)  :  Setting  adde  a  sale  :'-The  Court  holding  the    sale   is   the 
proper  Court  to  determine  whether  the  sale  should  stand  or  not. — Gopal  Chunder  v. 
Ram  Lall,  I.  L.  R.,  21  Cal.,  554.    If  it  determines  the  question 
©per     art.  .^  ^^^  negative,   it  has  to  put  up  the  property  again  to  sale  ;  a 

Court,  other  than  the  execution  Court,  is  not  in  a  position  to  do  so.^Ibtd.    Where  in  a 
execution  of  a  decree  for  arrears  of  rent  against  the  recorded  tenant  (who  had  no  exist- 
ing interest  in  the  tenure  and  whose  interest  had  been  s«ld  previously  in  execution  of  a 
money  decree)  the  tenure  was  sold  and  purchased  by  the  recorded  tenant  in  the  benami 
<if  another  person,  Wrf  that  the  sale  ought  not  to  be  set  aside  on  the  ground  of  the 
purchase  being  made  by  the  judgment-debtor.— /Ati.    The  sale    is    only  voidable 
and  not  void. — Ibid.    If  the  question  is  between  the  parties 
Salt  Toidabie  bat  not  void,      to  the  suit  in  which  the  decree  is  made  a  separate  suit  does 
no  lie  to  have  the    sale  set  aiside.—Ibid.    But  a  person  not  a  party  to  the  suit  may 
bring  a  separate  suit  to  have  the  sale  set  aside.^Ibid.  It  has  been  held  that  an  attach- 
ment-creditor is  interested  in  the  sale,  and  has  therefore  a  locus  standi  to  apply  to  set 
aside  a  purchase  by  the  judgment  debtor. —Eastern  mortgage  and  Agency  Company, 
Ld.  V.  Gobind  Ch.  Chatterji,  3  fc.  W.  N.,  xiv.    Where  the  landlord  of  an  ocoipancy 
holding  obtains  a  decree  for  rent  against  his  registered  tenant,   an   unregistered 
transferee  of  the  tenant,  into  whose  hands  a  portion  of  the  holding  has  prevbusly 
passed  is  bound  by  the  decree.    Held  that  such  a  transferee  can  apply  under  this 
section  to  set  aside  the  sale  on  the  ground  that  the  holding  has  been  purchased  by 
the  judgment-debtor  in  the  name  of  the  auction-purchaser.    Ishan  Ch.  Sarkar  v» 
Beni  ^adhub  Sarkar,  I.  L.  R.,  24  Cal.,  followed : -Azgar  Ali  v.  Asaboddin   Kazi, 
9  C.  W.  N.,  134.    Such  a  transferee  is  a  representative  of  the  judgment -debtor  within 
s.    244  C.P.C..   Kalu  Saha  v.   Bhagabati  Debya,  6  0.  W.  N.,  127  ;  Sarala  Dassee 
V.  SarodaProsad  Bose,  Mis.  App.  398  of  1903  (unreported)  distinguished,— /&i<^. 
He  can  also  apply  to  set  aside  a  sale  as  a  person  whose  immoveable  property  has 
been  sold  within  the  meaning  of  s.  311  C.  P.  C.-^Ibid.    The  decree-holderand  all  the 
judgment-debtors  are  necessary  parties  to  proceedings  under  section- 173  of  the  Bengal 
Tenancy  Act.— Mohima  Chandra  .  vjotendra  Kumar,  3  C.  W.  N.,  xiv. 

Appeal : — No  appeal  lies  from  an  order  setting  aside  a  sale  under  section  173 
of  the  Bengal  Tenancy  Act.— Roghu  Singh  v.  Misri  Singh,  I.  L.  R.,  21  Cai.,  825. 
This  view  was  considered  in  a  later  case,  and  the  pronouncement  was  held  to  be 
applicable  only  to  appeals  by  auction-purchasers.— Harabandhu  v.  Harish  Chunder, 
-1  C.  W.  N.,  184.  The  Court  being  of  opinion  that,  although  no  appeal  could  be  pre- 
ferred by  the  auction -purchaser  from  an  oder  setting  a  sale  aside  under  section 
173.  an  appeal  might  lie  on  behalf  of  the  decree-holder  or  a  co- judgment- debtor.— 
Mohima  Chandra  Neogy  v.  Jogendro  Kumar  Ghosh,  3  C.  W.  N.,  dv,  supra. 
An  appeal  will  lie  on  behalf  of  the  judgment-debtor.— Sriram  Chunder  Singh  v. 
Guru  Dass  Kundu,  3  C.  W.  N.,  civ,  Chand  Monee  Dasya  v.  Santo  Monee 
Oosya,  I.  L.  R.,  24  Oal.,  707;  i  Cal.,  W.  N.,  534;  Mohima  Chnnder  Newgy  v. 
Jogendro  Coomar  Ghosh  13  C"  W.  N.,  xiv;  see  also  Harabandhu  Adhikari 
V.  Harish  Chunder  Dey  3  Cal ,  W.  N.,  184     Sriram 7/.  Gurudas  Das,  supra.    Where 
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the  appellant's  case  Is  that  the  purchase  was  made,  not  by  a  third  party  but  by 
some  of  the  judg^ment- debtors  benami  in  the  name  of  the  auction -purchaser,  the  case 
if  proved^  would  come  under  section  244  of  the  Code  of  Civil  Procedure,  and  d  fortiori 
an  appeal  would  lie. 

SoCO&d  appOSd : — Where  the  auction-purchaser  is  a  benamidar  for  the  judg- 
ment-debtor, a  second  appeal  lies  to  the  High  Court  from  the  order  made  on  an 
application  to  set  aside  a  sale  under  section  173  of  the  Bengal  Tenancy  Act  and 
section  311  of  the  Code  of  Civil  Procedure,  as  the  application  is  one  under  section 
244  of  the  Code  of  Civil  Procedure. — Chand  Monee  v,  Santo  Monee,,  I.  L.  R.,  24 
Cal.,  707  ;  I  C.  W.  N.,  534. 

Li21litatiO&- — An  application  under  this  section  is  governed  by  art.  178  of 
Sched.  1 1  of  the  Limitation  Act.— Chand  Moni  v.  Santo  Moni,  i  C.  W.  N.,  534 ; 
L  L.  R.«  24  Cal.,  707. 

174-  (0  Where  a  tenure  or  holding  is  sold  for  an  arrear 
Application  by  judg-  ^^\  ^^^*  ^^^  thereon,  then,  at  any  time  within 
ment-<jebtor  to  set  thirty  days  from  the  date  of  sale,  the  judg- 
aside  sale.  ment-debtor  may  apply  to  have  the   sale  set 

aside,  on  his  depositing  in  Court  for  payment  to  the  decree- 
holder,  the  amount  recoverable  under  the  decree  with  costs, 
and  for  payment  to  the  purchaser,  a  sum  equal  to  five  per  centun 
of  the  purchase-money. 

(2)  If  such  deposit  is   made  within  the   thirty   days,  *  the 

XIV  of  1882.  Court   shall  pass  an  order  setting  aside  the 

sale,  and  the  provision  of   section    315  of  the 

Code  of  Civil  Procedure  shall  apply  in  the  case  of  a  sale  so  set 

aside. 

Provided  that,  if  a  judgment-debtor  applies  under  section 
XIV  of  1882  3 1  ^  ^f    the   Code  of   Civil   Procedure  to  set 

aside  the  sale  of  his  tenure  or  holding,  he  shall 
not-  be  entitled  to  make  an  application  under  this  section. 

(3)  Section  313  of  the  Code  of  Civil   Proccr 
XIV  of  1882.  dure  shall  not  ^pply   to  any  sale  under  this, 

chapter. 

Proceedings  in  execution  of  decree  passed  before  this  Act  came  into 

force: — No  suit  is  maintainable  to  set  aside  a  sale  under  the  provision  of  s.  174  of  the 
Bengal  Tenancy  Act.  The  right  under  the  section  to  have  a  sale  set  aside  is  not  an 
abstract  right  which  can  be  enforced  by  suit  against  any  particular  person  but  is  a  right 
to  t:all  upon  a  Judge  to  set  aside  a  sale,  and  on  his  refusal,  to  proceed  in  revision.— 
Kabilaso  Koer  v.  Raghu  Nath  Sakati  Singh,  I.  L.  R.,  18  Cal.,   181.    Section   874 
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does  not  create  a  new  right  in  a  judgment-debtor,  and  therefore  it  is  applicable 
to  proceedings  in  execution  of  a  decree  which  had  been  passed  before  the 
present  Act  became  law.— Jagadananda '  Sing  v,  Amrita  Lai  Sirkar,  L  L.  R., 
22  Cal.,  767,  F.  B.  Held  further  that  provisions  of  section  310A  of  the  Code  of  Civil 
Procedure  were  applicable  to  proceedings  under  section  174  of  the  Bengal  Tenancy 
Act. — Ihid.  It  was  also  held  by  the  Full  Court  that  the  decision  in  Lai  Mohun 
Mookerjee  v.  Jogendra  Chunder  Roy,  L  L.  R.,  14  Cal.,  636,  so  far  as  it  holds  that 
s.  174  of  the  Bengal  Tenancy  Act  creates  a  new  right  in  a  judgment-debtor,  and 
is  therefore  inapplicable  to  a  case  in  which  the  decree  was  passed  before  that  Act 
became  law,  is  wrong.  The  cases  of  Uzir  Ali  v.  Ram  Komal  Shaha,  L  L.  R.,  15 
Cal.,  383,  and  Girish  Ohundra  Basu  v.  Apurba  Krishna  Dass,  LL.R.,  21  Cal.,  940, 
which  are  based  upon  the  same  principle,  were  also  wrongly  decided.  Queere—' 
Whether  the  decision  in  Lai  Mohun  Mookerjee  v.  Jogendra  Chunder  Roy,  L  L.  R..  14 
Cal.,  636,  was  correct  under  s.  6  of  the  General  Clauses  Act  by  reason  of  the 
execution -proceedings  having  been  commenced  under  Bengal  Act  VIII  of  1869,  an 
Act  repealed  by  the  Bengal  Tenapcy  Act  ? 

Sub-seotion.    "Who  xnaj^  apply  to  have  the  sale  set  aside :— The  word 

''judgment-debtor"  as  used  in  s.  174  of  Act  VI 11  of  1885  does  not  include  a  trans- 

feree  or  assignee  from  a  judgment-debtor,  but  must   be  con- 
Judgmcnt-dcbtor.  .        j  •     1  ^      .  .     .  ,  . 

strued  strictly  as  refernng  to  a  judgment-debtor    alone.— 

Rajendra  Narayan    Ray  v,  Phudy  Mondal,  I.  L.  R.,  15  Cal.,  482.    But  this  decision 

has  |>ecome  inoperative  by  the  decisions  in  Jagadananda  Sing  v,  Amritalal   Sirkar, 

I.  L.  R„  22  Cal..  767,  F.  B.  :  Janardan  Ganguli  v.  Kali 
_     '  **  Krishna  Jhaku,    I.  L.  R„   23  Cal.,   395,  and  in  Banshidar 

Haldar  v.  Kedar  Nath  Mundle,  i  C.  W.  N.,  114,  which  have  hdd  that  the  provisions 
of  sec.  310A  of  the  Code  of  Civil  Procedure  are  applicable  to  sales  held  in  execution 
of  rent  decrees.  The  provisions  of  section  310A  are  new  and  were  added  to  the 
Code  of  Civil  Procedure  by  Act  V  of  1894.  They  provided  that  "any  person  whose 
immoveable  propei^y  has  been  sold  in  execution  of  a  decree  to  apply  to  have  the  sale 
set  aside  on  his  depositing  within  30  days  of  the  sale  the  decretal  amount  and  5  p.  c  of 
the  purchase  money."  The  terms  of  sec.  310A  are  therefore,  much  wider  than  those 
of  sec.  174,  and  consequently  practically  supersede  them.  A  person  whose  tenure 
or  holding    has  been  sold  in  execution  of  a  decree  obtained  by  a  co-sharer  landlord 

for  his  separate  share  of  the  rent  is  clearly  entitled  to  apply  for 
t^iJ^^ifiSTdbf^a^^  relief  under  section  310A  of  the  Code,  although  he  may 
landlord.  ^^^  y^  ^^^  ^^  j^  ^  under  section  174  of  the  present  Act, 

which  has  been  supposed  to  apply  to  a  sale  under  a  decree  obtained  by  the  sole 
landlord  or  the  general  body  of  the  landlord?.    A  mortgagee,  whether  by  a  simple 

mortgage  or  a  motrgage  by  conditional  sale,  of  a  tenure  or 
Mortgagee.  holding  sold  in  execution  of  a  decree  for  arrears  of  rent  due 

in  respect  of  it,  is  a  "person  whose  immoveable  property  has  been  sold"  within  the 
meaning  of  s.  310A,  C.  P.  C,  and  is  entitled  to  make  an  application  under  that  sec- 
tion :-Paresh  Nath  v.  Nobogopal,  5C.  W.  N.,  821  (F.  B.) :  I.  L.  R.,  ^  Cal.,  i.    The 
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case  of  Nitya  Nanda  v,  Hira  I>al,  5  C.  W.  N,,  63,  was  overruled  by  the  Full  Bench, 
and  the  case  of  Hamidul  v.  Matangini,  2  C,  VV,  N.,  cclviii,  was  approved,  A  mort- 
gagee may  apply  under  s.  3 10 A,  C.  P.  C— Srinivasa  v,  Ayyathorai,  I.  L.  R.,  21  Mad, 
416  ;  Rakhal  Chandra  v,  Dwarka  Nath,  I.I..R.,  13  Cal.,  346  ;  Asmatunnissa  v,  Ashruff 
Ali,  I.  L.  R.,  IS  Cal.,  488  (491,  492).  Whether  a  mortgagee  can  apply  under  s.  310A, 
C.  P.  C,  depends  upon  the  nature,  not  of  the  mortgage  but  'oi  the  execution  sale  ;  the 
mortgagee  is  entitled  to  apply  if  the  sale  is  free  from  the  mortgage,  but  not  if  it  is  subject 
to  the  mortgage  : — Per  Banerjbb,  J.,  in  Paresh  Nath  v.  Nobogopal,  5  C.  W.  N.,  821 
(F.  B.):  29  Cal.,  I. 

The   words    *'any    person    whose    immoveable    property  is  sold"   in  s.  310 A, 

„         ^    .     .  C.  P.  C,  include  every   person   who  has  an   interest   in   the 

Person  having  interest.  ^     r 

property  in  question,  whether  qualified,  partial  or  absolute:  — 
(Per  Ameer  Ali,  J.)  Paresh  Nath  v.  Nobogopal,  5  C.  W.  N.,  821  (F.  B.),  29 
Cal.,  I,  overruling  Nityananda  Patra  v,  Hicalal  Karmokar,  5  C.  W.  N.,  63. 
Where  an  application  to  have  a  sale  set  aside  under  s.  310A,  C.  P.  C, 
is  made  by  a  person  who  had  acquired  an   interest  in   the  property  sold,  before  the 

judgment-debtor  became  liable  under  the  decree,  held  that 

the  applicant  was  a  person  whose  immoveable  property  had 
been  sold  within  the  meaning  of  s.  310A,  C.  P.  C,  that  he  was  a  co-sharer  and  his 
interest  was  not  an  encumbrance  or  a  protected  interest  which  would  be  affected  by 
the  sale.— Bangsheedhur  v.  ICedar  Nath,  i  0.  W.  N.,  114.  A  person  who  claims 
to  be  a  purchaser  of  a  tenure  prior  to  its  attachment  in  execution  of  a  decree  for  its 
own  arrears  of  rent  is  entitled  to  apply  under  section  311  of  the  Code  of*  Civil 
Procedure  to  have  the  sale  set  aside. — Aubhoy  Dassi  v.  Pudmo  Lochan,  I.  l^  R.,  22 
Oal.,  802.  But  a  purchaser  at  a  private  sale  from  the  judgment-debtor  after  sale  in 
execution  has  no  locus  standi,— Uaz2in  Ram  v,  Badar  Bam,  i  C.  W.  N.,  279.  So  a 
person  who  was  not  the  judgment-debtor  but  a  purchaser  of  the  property  long  before  the 
date  of  a  suit  against  a  third  person  is  not  entitled  to  come  in  under  s.  310A 
when  the  property  is  sold  in  execution  of  a  decree  against  the  latte^;.— Ram  Chandra  v, 
Rakhmabai,  I.  L.  R.,  23  Bom.,  450.  A  purchaser  from  a  judgment -debtor  prior  to 
attachment  is  not  entitled  to  come  in  under  s.  311,  C.  P.  C. :— Asmatunnissa  v,  Asruff, 
I.  L.  R.,  15  Cal.,  488  (F.  B.),  overruling  Abdul  Huq  v,  Mohini  Mohun,  I.  L.  R.,  14 
Cal.,  240.  A  benamidar  of  a  person  whose  immoveable  property  is  sold  has  a  right  to 
na^idar  ^PP^Y  ^^  ^^^^  ^^^  ^^^^  ^^^  ^^*^*  under  s.  310A,  C.P.C. :— Basi 

Paddar  z;.  Ram  Krishna,  I    C.  W.   N.,  I35;    Paresh   Nath  v. 
Nobo  Gtopal,  supra,  A  person  claiming  to  b&the  beneficial  owner  of  property  which  has 

been  sold  as    the  property  of  the  ostensible  owner  can  apply 
Beneficial  owner.  ^^  y^^^^  ^^^  g^j^  ^^^  ^jj^  ^^^^r  S.    3I  I,  C.  P.  C— Abdul  Guni 

I/.  Dunnee,  I.  L.  R.,  20  Cal.,  418;  see  also  Asmatunnissa  v.  Ashruff,  I.  L.  R„  15 
Cal.,  488.  The  same  rule  will  apply  to  applications  under  s.  310A,  C.  P.  C. 
The  purchaser  of  a  share  of  an  occcupancy-holding  which  is  transferable  by 
.custom  can  apply  under  section  3 10 A  of  the  Code,  as  being 
Purchaser  of  an  occupancy         person  whose  immoveable  property  has  been  sold  in  execution 

holding.  r  '       •       ^  f      1        L    ij» 

of  a  decree  for  arrears  of  rent  due  m  respect  of  the  holdmg. 

66  • 
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An  attaching  creditor  is  not  "a  person  whose  immoveable  property  is  sold  *'  within 
the  meaning  of  s.  310A,  C.  P.  C.  and  he  is  not  entitled  to  make  an  application  to 

set  aside  the  sale  under  that  section — Kedar  Nath  v. 
locut^tanS^  "^  ****'       '^^      Umacharan,   6  C.  W.  N.,    57.    The  words  "person  whose 

immoveable  property  has  been  sold  "  are  identical  in  sections 

3ioAand3ii,   C.  P.   C,  so  the  decision  in  the  case  of  Matungini  v.   Monmotha, 

4  C.  W.  N.,  542,  to  the  effect  that   an  attaching    creditor  is  not  a  person  whose 

immoveable  property  b  sold  under  s.  311   was  held  to  be  an  authority  in   support 

of  the  decision   in  the  case  of  Kedar  Nath  v,  Umacharan,  6  C.  W.  N.,  57.     Where  a 

\enure  is  sold  free  from  all  encumbrances  a  person  holding  a  howla  under  the  tenure 

which  howla  was  an  encumbrance  and  could  be  annulled    by 
Not  an  under-tenant.  .  .  .  ,    ,  ,  .  •  .    , 

the  auction -purchaser,   was  held  not  to  be  entitled  to  apply 

under  s.  310A,   C.  P.   C— Administrator-General  of    Bengal  v.   Mahomed  Khalil, 

5  C.  W.  N.,  cxxxii ;  see,  however,  Baresh  Nath  Sing  v.  Nobo  Gopal,  5  C.  W.  N.,  84, 

F.  B.    This  decision  was  not  followed  in    Narain  Mundle  v.  Sourendra  Mohan  Tagore 

I.  L.  R.,  32  Cal.,  107,  which  held  that  when  a  mokarari  tenure  is  sold  in  execution    of 

a  decree  for  arrears  of  rent,  ».a  durmokararidar  has  a  right  to  come  iii  and  make  a 

deposit  under  s.  310A  of  the  Civil  Procedure  Code,  being  a  person   whose   immoveable 

property  has  been  sold  within  the   meaning  of  that  section.     Paresh  Nath  Sing  t/. 

Nobogopal  Chattopadhya,  I.  L.  R.,  29  Cal. ;  Benodini  Dassee  v,  Peary  Mohan  Haldar, 

8C.  W.  N.,  55;  KunjaBehari  Mandal  v.   Sambhu  Charan  Roy,  8  C.  W.  N.,   232. 

Janardan  Ganguli  v.   Kali   Kristo  Tagore,    I.  L.  R.,   23  Cal.,  393;  Abad  Mollah  t/. 

Diljan  Mollah,  I.  L.  R.  29  Cal.,  459  ;  were  referred  to. — Narain  Mandal  v.  Sourindra 

Mohan  Tagore,  I.  L.  R.,  32  Cal.,  107.    An  under-raiyat  can- 

otanun  crrai>a  .  not  apply  to  set  aside  the  sale  of  a  raiyat's  holding   sold  in 

execution'of  a  decree  for  arrears.— Abadz/.  Diljun,  I.  L.  R.,  29  Cal.,  459.  A  person  who 

has  contracted  to  purchase  land  cannot  come  in  (inder 
purdSieilSd/''"^'^^'^*'      S.310A,  C.   p.   C,   to  have  the  sale  of  such   set  aside:— 

Mahadee  v,  Vasudeo,  I.  L.  R.,  23  Bom.,  181.   A  person  whose 

jnterest  is  not  sold  and  cannot  have  passed  under  the  sale 
noJprw'bJ'Sii"''^"^'*'^      is  not  entitled  to  apply  under  the  s.  310A,  C.  P.  C— Mallikar 

Janudu  z/.  Lingamurti,  I.  L.  R.,  12  Mad.,  L.  J.  279. 

Sub-section  (2).    Conditions  of  deposit:— Five  per  cent  of  the  purchase- money 
is  to  be  deposited  even  where  decree-holder  is  the  purchaser. 

Amount  of  deposit.  r«.  -r* 

— Tirmul  Rao  vf  Syed  Dastaghiri,  I.  L.  E.,  22  Mad.,  286; 
Chandi-Chum  v,  Bunku  Behari,  3  C.  W.  N.,  283  :  I.  L.  R.,  26  Cal.,  449  (F.  B.)  The 
judgment-debtor  must  deposit  in  Court  the  whole  of  the  debt,  the  expenses  and  the 
damages  which  the  purchaser  has  sust^ned.— Kabilaso  Koer  v.  Raghu  Nath,  I.  L.  B., 
18  Cal.,  411.  The  amount  deposited  must  primarily  be  the  amount  of  the  decree  of 
which  execution  is  sought.    But  if,  before  the  sale  is  actually  held,   the  decree  of  the 

Court  of  first  instance  is  modified  in  appeal  in  favour  of  the 
^"^'  judgment-debtor,    then,    necessarily  the    amount    must    be 
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the  amount  recoverable  under  the  decree  of  the  Appellate  Court.— Bhiku  Sing  v. 
Bhanu  Mahton,  3  C.  W.  N.,  23,  The  words  '*  less  any  amount  which  may,  since 
the  date  of  such  proclamation  of  sale,  have  been  received  by  the  decree-holder*'  con- 
template an  actual  receipt  of  the  amount  by  the  decree-holder ;  so  where  two  properties 
were  sold  and  the  judgment-debtor  prayed  to  have  the  sale  of  one  of  the  properties 
set  aside  and  asked  the  Court  to  deduct  from  the  decretal  amount  the  sale-proceeds 
of  the  other  property,  hsld  that  the  judgment-debtor  was  not  entitled  to  have  the 
sale  set  aside — ^Trimbak  v.  Ram  Chandra,  I.  L.  R.,  23  Bom.,  723. 

Where  the  judgment-debtor  deposited  a  sum  of  money  in  cash  and  also^a 
Government  Promissory  note  for  Rs.  1,000,  which,  if  negotiated,  would  probably  be 
more  than  sufficient  to  cover  the  balance  due,  htld  that  i  n 
S^  mutt  be  payable  ^rjer  to  claim  the  benefit  ol  s,  174  the  judgment-debtor  is 
bound  strictly  to  comply  with  its  provisions,  and  that  the 
deposit  made  should  be  of  such  a  nature  as  to  be  at  once  payable  to  the  parties 
and  that  therefore  upon  such  a  deposit  the  sale  ought  not  be  set  aside.— Rohim  Ba  ^ 
V.  Nanda  Lai,  L  L.  R.,  14  Cal.,  321.  A  deposit  under  s.  174  must  be  such  as  the 
decree-holder  may  draw  out  at  once :  a  deposit  not  nfade  payable  to  the  decree-holder 
until  a  certain  event  had  happened  is  not  a  good  deposit  within  the  meaning  of  that 
section  :— Shakoti  v.  Jotindra  Mohan,  i  C.  W.  N.,  132.  Where  the  thirtieth  day 
falls  on  a  holiday  the  deposit  may  be  made  on  the  first  day  the  Court  reopens  :— 
Deposit  within  30  days.  Sashje  Bhusan  V.  Govinda  Chunder,   L  L.  R.,    18  Cal.,   231. 

The  broad  principle  laid  down  in  Waterton  v.  Baker,  L.  R.  3 
Q.  B.  773,  is  that  although  the  parties  themselves  cannot  extend  the  time  for  doing  an 
act  in  Court,  yet  if  the  delay  is  caused  not  by  any  act  of  their  own  but  by  some  a&  of  the 
Court  or  higher  authority,  it  is  excusable — See  s.  10  of  Act  X  of  1897.  If  the  amount 
payable  has  been  calculated  and  settled  by  an  officer  of  the  Court  and  that  amount  has 

,.,     ^  .      .    .   ,  been  'paid   into  Court,  an  order  setting  aside  the  sale  must 

Mistake  in  caJculatioti.  '^  '^ 

be  made  as  a  matter  of  right  even  though  the  amount  is  short 

by  a  small  sum.— Ugrah  Lai  v*  Radha Prasad  Singh,  L  L.  R.,  i8»  Cal.,   258,  followed 

in  Abdul  Latif  v.  Jadab  Chandra  Mitra,   L   L.   R.,   25  Cal.,  216.    The  same  rule 

applies  to  amounts  deposited  under  the  provision  of  sec.   310A,   C.    P.   C.   Makbul 

Ahmed  Chaudhri  v.   Bazal   Sobhan  Chaudhri,   L    L.   R.,    25  Cal.,   609.    But    see 

Chandi  Charan  Mandal  v.  Banka  Behari  Lai,  L  L.  R.,  26  Cal.,  459,  F.  B. 

Sale  in  execution  of  decree  for  road-cess  • — TTie  provisions  of  sec.  174  are 

applicable  to  a  sale  held  in  execution  of  decree  for  road-cess. — Kishori  Mohan  Rai  v. 
Sarodamoni  Dasi,  i  C.  W.  N.,  30. 

Amount  deposited  cannot  be  rateably  distributed :— Sec.   295,  c.    p.  c, 

which  provides  for  the  Jateable  distribution  of  assets  realised  by  sale  or  otherwise 
does  not  apply  to  a  deposit  made  by  a  judgment-debtor  either  under  sec.  174  of  the 
Tenancy  Act  or  under  sec.  310A,  C.  P.  C. — Bihari  Lai  Pal  v,  Gopal  Lai  Sil,  i  C. 
W.  N.,  695 ;  Hari  Sunderi  v,  Shashi  Bala,  i  C.  W.  N„  195 ;  Roshun  Lai  v. 
Ram  Lai,  7  C.  W.  N.,  341. 

Notice  to  purchaser* — An  auction -purchaser  is  entitled  to  a  notice  before  an 
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order  under  sec.  310A  for  setting  aside  a  sale  is  made. — Janardan  Oanguli  v.  Kali 
Krishna  Thakur,  I.  L.  R.,  23,  Cal.,  396  ;  Banshidhar  Haldar  v.  Kedar  Nath  Mandal, 
1  C.  W.  N..  114.    But  see  Bhaifab  Pal  v.  Prem  Chand  Ghosh,  i  C.  W.  N.,  dxi. 

Appoal : — An  order  under  sec.  174  is  not  appealable,  as  it  is  not  one  under  sec, 
244,  C.  P.  G.— Kishori  Mohan  Rai  v,  Saroda  Mani  Dasi,  i  C.  W.  N.,  30  ;  Subhnaiain 
r.  Rajkamar  2C.  W.  N.,  ccxliii ;  and  not  being  a  proceeding  for  the  execution  of  a 
decree.-^Subh  Narain  Lai  v.  Gorak  Prasad,  3  C.  W.  N.,  344.  A  proceeding  under 
s.  1 74  of  the  Bengal  Tenancy  Act  is  not  a  proceeding  for  the  execution  of  a  decree  ;  it 
n^y  be  a  proceeding  relating  to  the  execution  of  a  decree  but  it  does  not  come  within  the 
explanation  to  s.  647,  C.  P.  C,  aa  being  an  application  for  the  execution  of  a  decree. — 
Ibid,  Neither  is  an  order  under  sec.  310A  appealable. — BansidharHaldaRz/.  Kedar  Nath 
Mandal,  i  C.  W.  N.,  114.  But  where  the  auction -purchaser  is  a  stranger,  s.  622, 
C.  P.  C,  is  applicable.— Kedar  Nath  v.  Umacharan  ;  see  also  Jagadanand  v.  Amrita 
Lai,  L  L.  R.,  22  Cal.,  767  j  Bungshidhur  v,  Kedar  Nath,  i  0.  W.  N.,  114.  Wheher 
an  order  under  s.  310A  is  subject  to  appeal  or  to  revision  under  s.  622,  C.  P.  C,  depends 
upon  the  circumstances  of  each  particular  case.  Where  the  purchaser  is  the  decree- 
holder  himself  and  the  question  aftses  between  him  and  the  judgment-debtor,  an  appeal 
lies.— Kedar  Nath  v.  Umacharan,  6  C.  W.  N.,  57  ;  see  also  Chundi  Charan  v. 
Banki  Behari,  26  Cal.,  449  (F.B.),  Kripanathz/.  Ram  Lahshi.Ji  C.  W.  N.,  703  ;  such  an 
order  is  one  under  s,  244,  clause  (c),  and  therefore  an  appeal  lies.— Phul  Chand 
V.  Nursingh,  L  L.  L.,  28  Cal.,  76.  Where  the  lower  Court  sets  aside  a  sale  under  s, 
3loA,^C.  P.  C,  in  a  case  to  which  the  section  is  not  applicable,  the  High  Court  can 
interfere  under  s.  622,  C.  P.  C,  as  the  order  is  not  merely  an  erroneous  order  but 
is  madeVithout  jurisdiction  : — Kedar  Nath  v,  Umacharan,  6  C.  W.  N.,  57. 

Deposit  no  charge  on  property  :— Where  the  plaintiffs  and  defendants  were 
co-tenants  of  two  jotes,  which  were  sold  in  execution  of  a  decree  for  rent,  and  the 
plaintiffs  paid  the  decretal  amount  and  auction  purchaser's  fees,  and  had  the  sale 
set  aside,  it  was  held  that  the  plaintiffs  had  not,  besides  their  right  to  contribution 
personally,  a  right  t<ta  charge  on  the  property  so  far  as  the  share  of  their  co-tenants 
was  concerned  for  the  amount  paid  by  them— Gopi  Nath  v,  Ishan  Chunder,  L  L.  B. 
22  Cal.,  860  ]  see  also  Kina  Ram  v,  Muzaffar  Hussen,  L  L.  R.,  14  Cal.,  809. 

Order  nnder  S.  315  0.  P.  0  :— When  a  deposit  has  been  made  in  accordance  with 
the  law,  and  an  order  has  been  passed  setting  aside  the  sale,  the  law  requires  that 
there  should  be  a  further  order  under  section  315  of  the  Code  of  Civil  Procedure 
directing  the  return  of  the  purchase-money  ^to  the  purchaser.  This  order  under  section 
315  of  the  Code  may  be  enforced  as  a  decree  for  money. 

Subsection  (2).  Proviso : — Section  311  of  the  Codeof  Civil  Procedure  says  that  an 
application  can  be  made  for  setting  aside  a  sale  on  the  ground  of  material  irregularity  in 
publishing  and  conducting  it,  by  the  decree-holder  or  any  person  whose  immoveable 
property  has  been  sold,  provided  the  applicant  proves  that  he  has  sifetained  substantial 
injury  by  reason  of  the  irregularity,  and  this  has  been  held  to  apply  also  to  sales 
taking  place  in  execution  of  rent  decrees.  — Azizunnissa  Khatun  -z^.  Gora  Chand  Das, 
L  L.  R.,  7   Cal.,  163.     In  Rajendra   Nath    Haldar  v.   Nilratan  Milter,  L  L.  R.,   23 
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Cal.,  953,  it  was  held  that  when  a  person  had  applied  under  s^tton  310A  of  the  Code 
he  was  precluded  from  proceeding  under  section  311. 

Sub-800tioil  (3) ' — As  rent  of  a  tenure  or  holding  is  the  first  charge  thereon, 
no  application  can  be  made  under  s,  313  of  C.  P.  Code  to  set  aside  a  sale  on  the 
ground  that  the  person  against  whoifi  execution  had  been  taken  out  had«no  saleable 
interest  in  the  tenure  or  holding.  It  cannot  be  followed  in  the  hands  of  a  stranger. 
This  sub-section  does  not  debar  a  person  from  asking  relief  under  s.  335  C.  P.  Code. 

175.     Notwithstanding  anything  contained  in    Part    IV 
.      .  of  the  Indian  Registration  Act  1877,  an  instru* 

tain^inTmentscreat-     nient  Creating  an  incumbrance  upon  any  ten- 
ing  incumbrances.  .      ure  or  holding,  which  has  been  executed  be- 
fore the  commencement  of  this  Act,  and  is  not 
required  by  section  17  of  the  said  Registration  Act  to  be  register- 
ed, shall  be  accepted   for  registration  tinder  that  Act  if  it  is 
f)resented  for  that  purpose  to   the  proj^er  officer  within  one  year 
rom  the  commencement  of  this  Act. 

176-     Every  officer  who  has,  whether  before  or  after  the 

passing  of  this  Act,  registered  an  instrument  executed  by  a  tenant 

of  a  tenure  or  holding  and  creating   an   incum- 

Notification  of  in-     br^nce  on  the  tenure  or  holding,  shall,  at   the 

cumbrancesto  land-  .     r.t  .  r  .1      ^  •  1 

lord.  request  of  the  tenant  or  of  the  person  in  whose 

favour  the  incumbrance  is  created,  and  oapay- 
ment  by  him  of  such  fee  as  the  Local  Government  may  fix  in 
this  behalf,  notify  the  incumbrance  to  the  landlord  by  causing 
a  copy  of  the  instrument  to  be  served  on  him  in  the  prescribed 
manner. 

Boles : — For  rules  by  the  Local  Government  as  to  the'  fees  payable  for  the 
notifying  of  incumbrances  to  the  landlord,  see  rules  i  to  4  in  Chapter  VII  of  the 
Government  Rules  in  the  Appendix.  The  manner  in  which  notices  of  incumbrances 
should  be  served  is  r^ulated  by  rule  3  of  chapter  i  of  the  said  rules.  The  manner 
in  which  applications  for  notifying  incumbrances  to  the  landlord  should  be  made  and 
dealt  with  is  prescribed  by  rules  27  to  31  framed  by  the  Registration  Department 
under  the  present  Act  in  Appendix  VI. 

Power  to  create  in-  177-     Nothing  contained   in   this  Chapter 

cumbrances  not  ex-  shall  be  deemed  to  enable  a  person   to  create 

*^"^^^-  an  incumbrance  which  he  could  not  otherwise 
lawfully  create. 
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CHAPTER  XV. 

Contract  and  Custom. 

Restrictions  on  ex-  178-  (0  Nothing  in  any  contract  between 
elusion  of  Act  by  a  landlord  and  a  tenant  made  before  or  after 
agreement.  the  passing  of  this  Act — 

(a)  shall  bar  in  perpetuity  the  acquisition  of  an  occupancy- 
right  in  land,  or 

{b)  shall   take   away  an   occupancy-right   in  existence  at 
the  date  of  the  contract,  or 

(c)  shall   entitle  a  landlord   to  eject  a  tenant  otherwise 

than  in  accordance  with  the  provisions  of  this  Act,  or 

(d)  shall   take   away   or  limit  the   right  of  a  tenant  as 

provided   by   the  Act,   to   make  improvements  and 
claim  compensation  for  them. 

(2)  Nothing  in  any  contract  made  between  a  landlord 
and  a  lenant  since  the  15th  day  of  July,  1880,  and  before  the  pass- 
ing of  this  Act,  shall  prevent  a  raiyat  from  acquiring  in  accord- 
ance with  this  Act  an  occupancy-right  in  land. 

(3)  Nothing  in  any  contract  made  between  a  landlord  and 
a  tenant  after  the  passing  of  this  Act  shall — 

(a)  prevent  a  raiyat  from   acquiring   in  accordance  with 

this  Act  an  occupancy-right  in  land  ; 

(b)  take  away  or  limit  the  right  of  an   occupancy-raiyat 

to  use  land  as  provided  by  section  23  ; 

(c)  take  away  the  right  of -a  raiyat  to  surrender  his  holding 

in  accordance  with  section  86 ; 

(dj  take  away  the  right  of  a  raiyat  to  transfer  or  bequeath 
his  holding  in  accordance  with  local  usage  ; 

(e)  take  away  the  right  of  an  occupancy-raiyat  to  sub-let 

subject  to,    and    in  accordance  with,  the  provisions 
of  this  Act  ; 
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(/)  take  away  the  right  of  a  raiyat  to  apply  for  a  reduc- 
tion of  rent  under  section  38  or  section  52  ; 

(g)  take  away  the  right  of  a  landlord  or  a  tenant  to  apply 

for  a  commutation  of  rent  under  section  40  ;  or 

« 

(h)  affect  the  provisions  of  section  67  relating  to  interest 
payable  on  arrears  of  rent : 

Provided  as  follows  : — 

• 

(i)  nothing  in  this  section  shall  affect  the  terms  or  condi- 
tions of  a  lease  granted  bona  fide  for  the  reclamation 
of  waste  land,  except  that,  where,  on  or  after  the 
expiration  of  the  term  created  by  the  lease,  the 
lessee  would,  under  Chapter  V,  be  entitled  to  an 
occupancy-right  in  the  land  comprised  in  the  lease, 
nothing  in  the  lease  shall  prevent  him  from  acquiring 
that  right ; 

(ii)  when  a  landlord  has  reclaimed  waste  land  by  his  own 
servants  or  hired  labourers,  and  subsequently  lets 
the  same  or  a  part  thereof  to  a  raiyat,  nothing  in 
this  Act  shall  affect  the  terras  of  any  contract 
whereby  a  raiyat  is  prevented  from  acquiring  an 
occupancy-right  in  the  land  or  part  during  a  period 
of  thirty  years  from  the  date  on  which  the  land 
or  part  is  first  let  to  a  raiyat ; 

(ill)  nothing   in  this  section   shall  affect    the   terms    or 

conditions     of  any    contract    for  *  the     temporary 

cultivation    of  orchard     land     with     agricultural 
crops. 

Stlb-SOCtiOH  (!)•  OlaUSO  (a)  and  (b)* — This  section  abrogates  contracts  between 
landlord  and  tenant  on  certain  points,  and  supercedes  s.  7  of  Act  X  of  1859  and 
s.  7  of  Act  VIII  B.  C,  of  1869  by  which  raiyats  could  contract  themselves  out  of 
the  benefit  of  s.  6  of  these  Acts  under  which  twelve  years'  occupation  created  an 
occupancy  right.— Bengal  Indigo  Company  v.  Raghubur,  I.  L.  R.,  24  Cal.,  272 
P.  C.;L.  R.,  23  I.  A.,  158;  I  C.  W.  N.,  83.  "  V^e  all  know  the  theory  on  which 
the  ordinary  law  of  contract  is  based.  It  presupposes  equality  between  the  parties 
to  the  contract,  full  knowledge  and  appreciation  by  each  party  of  the  nature  of  the 
rights  to  which  he  is  entitled,  and  a  deliberate  intention  on  either  side  to  modify  those 
rights  in  a  particular  manner.  Gaius  and  Titius,  or  Ram  Dass  and  Ram  Bux, 
meet  in  the  market-place  and  strike  a  bargain,  and  when  they  have  done  so,  the 
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Courts  hold  them  to  their  bargain.    But  the  circumstances  which  lead  up  to   the 
execution  of  a  kabuliyat  by  an  occupancy-raiyat  are  of  a  very  different  character. 
The  raiyat's  ordinary  rights,  the  rights  with   which  a  kaljuliyat  purports   to  deal, 
are  not  based  on  contract,  and  the  whole  notion  of  their  being  capable  of  regulation 
by  contract  is  unfamiliar  to  him.     His  rights  are  based  on  occupation  and  r^^lated 
by  custom.    He  did  not  come  in    under  a  lease  by  which  the  landlord  agreed  to  let 
and  the  tenant  agreed  to  take  a  specified  piece  of  land,  for  a  specified  term,   under 
specified  conditions ;  and  if  ^  any  instrument  purporting   to   be  such  a  lease  can  be 
produced  against  him,  it  is  usually  a  fiction.     He  simply  occupies   the   land,   as   his 
forefathers  have  occupied  it  before  him,   subject  to  the  observance  of  certain  condi- 
tions, the  general  character  of  which  is  approximately  known  and  understood,  though 
they  have  never  been  reduced  to  a  definite  written  form.    There  is  a  nebulous  border- 
land between  his  rights  and  those  of  the  zemindar,  which  has,  from  time  immemorial, 
been  the  subject  of  dispute  between  them,  and  with   respect    to  which   the    contest    is 
under  ordinary  circumstances  not  unequally  waged  between  persistent  worry  on  the 
one  side  and  passive  resistance  on  the  other.     But  there  are  certain   central    rights 
which  we  know  very  well  that  the  raiyat  would  not  give  up  except  under  the  pressure 
of  absolute  necessity — rights  which  are  essential  to  his  status ;  and   if  we  found  that 
that  he  has  attached   his  signature  of  mark  to  a  kabuliyat  purporting  to  give  away 
these  rights,  we  may  feel  morally  certain  that  the  signature  has  been  obtained  under 
circumstances    which  are  described  in  the  Indian  Contract  Act  as  constituting  undue 
influence.     In  fact,  whilst  the  elements  of  an  ordinary  legal  contract  are  offered  on 
the  oite  hand,  and  accepted  on  the  other,  the  characteristic  elements  of  the  transaction 
which  cesults  in  the  execution  of  such  kabuliyats  as  these,  are  prcsbure  on  the  one 
side  and  submission  on  the  other.     It  is  the  execution  of  instruments  of  this  nature 
that  we  wish  to  prevent.     We  desire  to  prevent  the  occupancy-raiyat  from  contracting 
or  appearing  to  contract  himself  out  of  rights  which  are  essential  to  his  status.     We 
have    no  desire   to  make  this  section  more  stringent  or  more  comprehensive  than  the 
nature  of  the  case  req^iires,  and  if  it  can  be  shown  that  any  of  its  provisions  can   be 
relaxed  or  modified  without  any  serious  risk   of  allowing  the   main  objects  of  our 
legislation  to  be  defeated,    I   should    be    most    ready    to    accept    the    modification." 
— <77re  Hon'ble  Mr,  liberty  Debate  of  CounciL)     In  Moheswar  Pershad  Narain  Sing 
tf.  Sheoburan  Mahton,  I.  L.  R.,  14  Cal.,  621,  the  High   Court  seems  to  have  con- 
sidered that  the  provisions  of  clsiuse  (Jb)  of  sub-section  (i)  of  section  178  of  the  present 
Act  do  not  apply  to  a  case  where  the  suit  to  enforce  a  contract,    by  which  the  tenant 
had  virtually  agreed  not  to  claim  any  right  under  section  6  of  Act  X  of  1859,  was 
instituted  before  the  present  Act  came  into  force.     But  this  case  was  decided  before  the 
Full  Bench  case  of  Deb  Narain  Datta  v*   Narendro  Krisnna  I.  L.  R.,  16  Cal.,  267}, 
which  held  that  this  clause  had  retrospective  operation. 

Sub-section  (1)  Clause  (O)- — Where  a  tenant  held  a  certain  homestead  land 
as  part  of  a  raiyati  holding,  under  a  lease  which  contained  a  stipulation  that  he  would 
quit  whenever  the  landlord  called  upon  him  to  do  so,  and  the  landlord  sued  for  khas 
possession  under  the  terms  of  the  contract,  it  was  held   that    section  44,  clause  (c). 
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only  applies  when  the  lease  is  granted  for  fixed  term,  and  that  under  section  178, 
sub-section  (i),  clause  (c),  the  stipulation  in  the  lease  could  not  be  enforced. — Nundo 
Kumar  Guha  7/.  Sheik  Kummuddi  Hazi,  3  C.  W.  N.,  xlvii.  The  plaintiffs,  pur- 
chasers of  a  wo^Mrar/yflmfl,  sued  to  eject  the  defendants,  on  the  ground  that  they 
had  in  their  written  statement  in  a  former  suit  for  fent,  which 
passing  of  Act  *  ^  '^  °^^  had  been  decided  in  the  plaintiffs'  favour,  dened  the  plaintiffs' 
title,  and  had  thereby  'forfeited  their  tenures.  The  denial 
took  place  in  March  1885,  before  the  Bengal  Tenancy  Act  came  into  operation  :  held, 
that  the  forfeiture  being  complete  before  the  passing  of  the  Act,  the  case  was  not 
affected  by  s.  178  oF  that  Act,  and  governed  by  the  old  law.  Undej:  the  decided 
cases,  before  the  Bengal  Tenancy  Act,  aiich  a  denial  by  a  tenant  of  his  landlord's  tide 
created  a  forfeiture. — Satyabhama  Dassee  7/.  Krishna  Chandra  Chatterjee,  I.  I-. 
R.,  6  Cal.,  55  and  Ishan  Chunder  Chatterjee  v,  Shama  Churn  Dutt,  I.  L.  R., 
10  Oal.,  41,  referred  to.  But  semble  : — Since  the  passing  of  that  Act,  in  any  case 
to  which  it  applies,  there  cannot  be  any  eviction  on  the  ground  of  forfeiture  incurred 
by  denying  the  title  of  the  landlord,  that  not  being  a  ground  enumerated  in  the  Act, 
and  therefore  expressly  excluded  by  s.  178. — Debiruddi  v.  Abdul  Rahim,  I.  L.  R., 
17  Cal.,  196. 

Sub-section  (2)  : — The  15th  July,  1880,  is  the  date  of  the  publication  by  the 
Government  of  Bengal  of  the  Rent  Law  Commission's  Report  and  Draft  Bill.  The 
date  of  the  passing  of  the  Act  is  the  14th  March  1885. 

Sub-section  (3).  Clause  (d): — See  notes  under  s.  \^^  post.  It  ha^  been 
held  that  section  178  does  not  apply  to  a  case  where  the  landlord  and  the  tenant  have 
entered  into  an  agreement  that  a  transfer  by  the  latter  shall  not  be  valid  and  binding 
until  security  to  the  satisfaction  of  the  landlord  had  been  furnished  by  the  transferee, 
and  such  security  has  not  been  furnished. — Dinobandhu  Roy  v,  W.  0.  Bonnerji, 
I.  L.  R.,  19  Cal.,  774.  In  a  conveyance  executed  by  plaintiffs  in  favour  of  defen- 
dant No.  I 's  father,  it  was  provided  that  in  case  he  sold  the 
served  in  a^onveyance.  ^^  property  subsequently  he  would  be  bouriy  it  give  preference 
to  the  plaintiffs,  i.e.,  his  vendors,  to  purchase  the  same  for 
a  certain  sum,  and  on  their  refusal  to  accept  the  offer,  he  would  be  at  liberty  to  sell 
the  same  to  others ;  after  his  father's  death  defendant  No.  i  without  offering  to  sell 
the  land  to  the  plaintiffs,  though  they  were  willing  to  purchase  it  sold  the  same  to 
defendants  Nos.  2,  3,  4  who  had  notice  of  the  contract,  held  that  the  contract  was 
not  binding  on  defendant  No.  i  and  therefore  the  sale  to  defendants  Nos.  2,  3  and 
4  was  not  liable  to  be  set  aside. — Nobin  thandra  v,  Nabab  Ali,  5  C.  W.  N.,  343  ; 
see  also  Kishen  Datt  z/.  Mumtaz,  6  I.  A.,  145.  In  the  case  of  Tripoora  Soondaree 
r  V,  Juggunnath,  24  W.  R,,  321,  it  was  doubted  as  to  whether  a  covenant  not  to 
dispose  of  a  property  except  to  the  parties  to  the  covenant  was  binding  on  the  heirs 
of  the  parties.     Defendants  obtained  a  lease  from  plaintiffs   in  the  following  terms  : — 

*'  You  shall  not   purchase   the  jote  right  of  any  of  the  tenants 
Covenant  by  lessee  not  to  .  ,        .  »  •     -i-  j  i 

purchase  ander-tcnant  hold-      either  in  your  own  names  or  l>enami ;  it  you   do  so,  the  pur- 

^^'  chase  shall  be  null  and  void )  atfer  the  expiry  of  the  term 

67 


Digitized  by  LjOOQ IC 


53^     .  BENGAL   TENANCY   ACT.  [chap.  xv. 

the  ijara  mehals  will  come  to  our  khas  possession.  You  shall  not  be  able  to  raise 
any  sort  of  objection  thereto  ;  if  you  raise  any  such  objection,  it  shall  be  void,"  The 
plaintiffs  during  the  term  of  their  lease  purchased  certain  jote  rights  in  execution 
of  decrees  for  arrears  of  rent,  and  brought  a  suit  for  recovery  of  possession  of  these 
jotes  on  the  allegation  that  the  defendants  had  dispossessed  them  from  the  same 
after  expiry  of  their  lease ;  held  that  the  stipulation  in  the  deed  was  a  valid  one  and 
there  was  nothing  against  public  policy  in  such  a  restriction  as  was  contained  in  the 
lease. — Robert  Watson  v.  Ram  Chand,  i  C.  W.  N.,  174.  The  benefit  of  such  a 
covenant  runs'.'with  the  land  and  an  assignee  of  the  lessor  can  claim  such  benefit.— 
"ibid. 

Sub-section  (3).  ClattSd  (h)  : — See  nftes  under  s.  67  ante.  A  contract  for  pay- 
ment of  a  higher  rate  of  interest  than  that  provided  for  in  section  6t^  if  entered  into 
before  the  passing  of  the  Act,  is  not  binding  on  the  person  who  purchses  a  tenure  or 
holding  at  an  execution  sale.— Matungini  Debi  v,  Makrura  Bibi,  5  C.  W.  N.,  438, 
overrulinsr  Basanta  Kumar  Roy  Chowdhry  v.  Promotha  Nath  Bhuttacharjee,  I.  L.  R., 
26  Oal.,  130.  A  stipulation  for  p&y men t  of  interest  upon  arrears  of  rent  is  an  ordinary 
incident  of  tenancy  in  this  country  unless  there  is  something  unusual  in  the  stipulation, 
and  as  a  rule  it  attaches  to  the  tenancy  so  that  a  purchaser  of  the  tenancy  will  also 
be  bound  by  the  stipulation. — Rajnarain  v,  Panna  Chand,  7  C.  W.  N.,  203,  but 
a  sitpulation  for  the  payment  of  interst  at  an  unusual  and  an  exorbitant  rate  cannot 
be  supposed  to  be  an  incident  of  a  tenancy  which  would  attach  to  it  even  after  a  sale 
for  arrears  of  rent.— Kali  Nath  v,  Trailokya  Nath,  I.  L.  R.,  26  Cal.,  315,  3  C.  W.  N., 
194.  ^ampini,  J.,  held  that  by  the  sale  of  a  tenancy  a  new  contract  is  created  between 
the  auction -purchaser  and  the  landlord  at  the  date  of  the  sale. — Ibid,  This  view  of 
the  law  was  dissented  from  in  a  recent  case  (Second  Appeal  No.  238  of  1901,  decided 
on  the  14th  August' 1903  unreported).  Maclean,  C.  J.,  (Geidt,  J.,  concurring)  in 
delivering  judgment  said  as  follows  : — The  rate  of  interest  in  this  case  is  exorbitant,  but 
the  parties  have  made  their  own  bargain,  and  I  do  not  see  upon  what  principle  we 
can  make  a  fresh  bargain  for  them  ;  there  are  no  circumstances  in  this  case  of 
oppression,  or  undue  influence,  nor  any  equitable  considerations  which  would  give  us 
right  to  interfere  upon  the  ground  that  the  bargain  was  an  unconscionable  one. 
Much  reliance  has  been  placed  in  the  judgment  of  Mr.  Justice  Rampini  in  the  case 
of  Kali  Nath  Sen  v,  Troylokyj  Nath  Roy,  I.  L.  R.,  26  Cal.,  315,  where  he  sa>"S 
that  under  circumstances  such  as  the  present,  a  fresh  contract  must  be  regarded 
as  having  been  entered  into  between  the  landlord  and  the  purchaser.  I  am  unable 
to  concur  in  this  view." 

179.  Nothing  in  this  Act  shall  be  deemed  to  prevent  a 
proprietor  or  a  holder  of  a   permanent    tenure 

permanent  mokurari  jn  a  permancntly-settled  area  fron^  granting 
a   permanent    mokurari   lease   on   any  terms 

agreed  on  between  him  and  his  tenant. 

See  notes  under  cl.  €  of  s.  3,  ante,  and  also  notes  under  s.  5,   Tenures.   Proprietors 
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have  had  this  right  since  1812.  Section  52  of  Reg.  VIII  of  1793  provided:  *'The 
zemindar  or  other  actual  proprietor  of  land  is  to  let  the  remaining  lands  of  his 
xemindari  or  estate  under  the  prescribed  restrictions  in  whatever  manner  he  may 
think  proper ;  but  every  engagement  contracted  with  under  farmers  shall  be  specific 
as  to  the,  amount  and  conditions  of  it  ;  and  all  sums  received  by  any  actual  proprietor  of 
land  or  any  farmer  of  land  of  whatever  description,  over  and  above  what  is  specified 
in  the  engagement  of  the  persons  paying  the  same,  shall  be  considered  as  extorted  and 
be  repaid  with  a  penalty  of  double  the  amount.  The  restrictions  prescribed  and 
referred  to  in  this  section  are  the  following  :  "  And  then  follows  ss.  53  to  6o,  Vi^e 
ss.  2  and  3,  Reg.  V  of  1812  ;  s.  2  of  Reg.  XVIIl  of  1812  ;  and  s..2  of  Reg.  VIII 
of  1819.  ^ 

MokdTari  IdaSO^ — Wilson's  Glossary  has  explained  "mokarari"  to  mean  "re- 
lating to  what  is  fixed  :  As  a  revenue  term  it  is  applied  to  a  tenure  held  at  a  fixed  and 
permanent  rate  of  rent  when  payable  to  a  proprietor,  or  revenue  when  payable  to  the 
Government."  In  Pandit  Again  Bind  v.  Mohan  Bikram,  7  C.  W.  N.,  34,  the  Court 
observed:  "The  words"  islam  rari"  and  *  mokarafi'  are  both  of  Arabic  origin  and 
literally  they  mean  continuous  (running)  and  fixed.  But  what  is  their  meaning  when 
used  together  as  a  compound  and  applied  to  intermediate  tenures.  They  might  mean 
continuous  or  permanent  during  the  lifetime  of  the  grantee  or  permanent  as  regards 
hereditary  descent. — Lilanund  Sing  v.  Manoranjan  Sing,  13  B.  L.  R.,  124,"  133; 
Tulsi  Pershad  Sing  v.  Ram  Narain  Singh,  I.L.R.,  12  Cal.,  117  to  p.  130,  P.  C. 
Their  lexiographical  meaning  is  therefore  of  little  use  to  us.  We  have  to  see  to  the  custo- 
mary meaning  of  the  words  as  established  by  Judicial  decisions.  Permanent  interme- 
diate tenures  at  fixed  rent  were  unknown  or  were  soldom  recognised  in  India  under  the 
Mahomedans  and  British  Government  were  at  first  reluctant  to  recognize  them. 
The  Bengal  Code  of  1793  passed  by  the  Government  of  Lord  Cornwallis  was 
decidedly  against  their  creation  (Reg.  XLIV,  s.  2).  The  prohibition  was  re- 
pealed in  Reg.  L  of  1795,  s.  2,  and  Reg.  XLVII  of  1803,  s.  2.  The  proprietors 
of  revenue-paying  estates  were  first  permitted  to  create  them  Ijy  Reg.  V  of  181 2, 
s.  2,  and  Beg.  XVIII  of  1812,  s.  2,  and  as  regards  tenures  technically  known 
as  patni,  durpatni,  and  sepatni,  they  were  first  recognised  by  Reg.  VIII  of  1819. 
There  is  no  reference  in  these  Regulations  to  istemrari-mokurari  tenures.  Sees.  16 
to  19  of  Reg.  VIII  of  1793  refer  to  mokurari  and  ist^emrari  proprietary  rights  held 
directly  under  the  Government.  The  words  are  nowhere  defined.  They  seem  to 
have  been  used  as  interchangeable  expressions  and  might  apply  to  grant  for  life  as 
well  as  heritable  grants.  The  decisions  of  the  Sadar  Dewani  Adawlat  at  Calcutta 
and  of  the  High  Court  and  the  Privy  Council  itself  as  to  the  meaning  of  the  expression 
istemrari-mokurari  were  reviewed  by  their  Lordships  in  Tulshi  Pershad  Singhi  v. 
Ram  Narain  Singh,  I.  L.  R.,  12  Cal.,  117,  see  p.  130.  The  decisions  of  the 
High  Court  at  Calcutta  in  Lakhu  Kowar  v,  Ray  Hari  Krishna  Sing,  3  B.  L.  R. 
A.  C.  226  and  Raja  Namnarain  Singh  v.  Amir  Khan  and  others,  (Unreported) 
4th  Sept.,  1877,  were  overruled,  and  their  Lordships  thus  summed  up  their  judgment 
*'After  the  review  of  the  decisions  their    Lordships   think   it  is  established  that  the 


Digitized  by  LjOOQ IC 


532  BENGAL   TENANCY   ACT.  [chap.  xv. 

words  '  istemrari-Tnokurari,  in  a  patta  do  not  per  se  convey  an  estate  of  inheritance 
but  they  do  not  accept  the  decisions  as  establishing  that  such  an  estate  cannot 
be  created  without  the  addition  of  the  other  words  that  are  mentioned,  as  the  Judges 
do  not  seem  to  have  in  their  minds  that  the  other  terms  of  the  instrument,  the  cir- 
cumstances »under  which  it  was  made,  or  the  subsequent  conduct  of  the  parties,  might 
show  the  intention  with  sufficient  certainty  to  enable  the  Courts  to  pronounce  that 
the  grant  was  perf^tual.  "  They  added — "  As  has  been  said,  their  Lordships,  having 
regard  to  the  customary  meaning  of  the  words,  as  established  by  the  decisions  which 
h^ve  been  noticed,  are  of  opinion  that  they  do  not  convey  an  estate  of  inheritance 
in  this  case."  "In  Beni  Pershad  Koeri  r.  Dadh  Nath  Roy,  4  C.  W.  N.,  274: 
L  L.  R.,  27  Cal.,  156;  L.  R.  26  L  A^2i6,  their  Lordships  repeated  what 
they  had  said  in  Tulshi  Pershad  Singhi  v.  Ram  Narain  Singh,  L  L.  R.,  12 
Oal.,  117,  130,  in  the  sentence.  'An  istemrari-mokurari  tenure  is  not  neces- 
sarily a  perpetual  hereditary  tenure.'  "  It  has  been  contended  before  us  that  the 
remarks  of  the  Privy  Council  as  to  the  effect  of  the  use  of  the  words  *  istemrari- 
mokurari  '  without  words  of  inhecitance  such  as  'naslan  bad  naslan,'  &c.,  must  be 
read  as  referring  to  g^nts  for  mafhtenance  which  are  primd  facie  for  life  only.  But 
we  see  no  reason  for  such  a  limitation.  The  object  of  the  grants  in  the  last  two  cases 
might  be  the  maintenance  of  the  grantees,  but  the  grants  themselves  did  not  expressly 
refer  to  the  maintenance  of  the  grantees  as  the  purposes  of  the  grants.  In  Lilanand 
Singh  V.  Monorunjun  Singh  13,  B.  L.  R.,  124,  the  tenure  created  was  ghatwii, 
but  when  speaking  of  the  words  '  istemrari-nrokurari '  their  Lordships  doubted  whether 
they  meant  permanent  during  the  life  of  the  persons  to  whom  they  were  granted  or 
permanent  as  regards  hereditary  descent.  Their  Lordships  were  not  prepared  to 
accept  the  meaning  put  upon  these  words  by  the  High  Court  in  the  same  case.  The 
observations  of  their  Lordships  in  the  later  cases  referred  to  by  us  were  general  and 
not  limited  to  maintenance  grants  only."  A  tenant  holding  under  a  permanent  mokurari 
lease  is  not  entitled  to  get  abatement  of  rent  by  reason  of  a  portion  of  the  land 
in  his  occupation  having  been  diluviated  by  the  action  of  a  river.  See  s.  178  (3)  (/). 
— Nunda  Lai  Mukherjeev.  Kymuddin  Sardar,  9  C.  W.  N.,  886. 

Any  tonus  agr©0d  on: — This  section  is  not  controlled  by  s.  67  ante.  A  lease  of  a 
dar-patni  taluk,  created  on  the  13th  February,  1886,  by  the  terms  of  which  the  defen- 
dant was  bound  to  pay  rent  in  monthly  instalments,  and,  if    not 
Not  controlled  by  s.  67.  .  .•  .  .  / 

so  paid,  to  pay  mterest  at  the  rate  of   i   p.   c,  per  mensem^  is 

not  affected  by  the  provisions  of  sec.  67  r^d  with  those  of  sec.  178  (3)  {h\  being  a  per- 
manent lease  granted  by  a  permanent  tenure-holder  in  a  permanently  settled  area. 

Atulya  Charan  Basu  v.  Tulsi  Das  Sarkar,  2  C,  W.  N.,  543.  This  decision  was 
confirmed  by  Full  Bench  in  Matangini  Debi  v.  Makurara  Bibi,  5  C.  W.  N.,  488, 
overruling  Basanta  Kumar  v.  Promotho  Nath,  I.  L.  R.,  26  Cal.,  130;  3  C.  W.  N., 
136.  Nor  is  the  section  controlled  by  s.  74  hnte,  which  declares  all  impositions 
upon  tenants    under  the  denomination  of  abwabs,    mahluts 

Not  controlled  by  8.  74.  .  ...  ...  _         .  ,,       ,,,  ^ 

or  Other  like  appellations.     In  Assanulla  Khan   Bahadur  r. 
Tirtha  Gobind,  I.  L.  R„  27  Cal.,  680  F.  B.,  the   Court  after  holding  that  choukidari 
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tax  which  the  patnidar  had  contracted  to  pay  to  the  zemindar  was  not  an  abwab  or 
illegal  cess  observed :  **  In  the  above  view  of  the  case  it  becomes  unnecessary  to 
consider  the  effect  of  section  179  of  the  Bengal  Tenancy  Act,  which  enacts  that 
**  nothing  in  this  Act  shall  be  deemed  to  prevent  a  proprietor  or  a  holder  of  a  perma- 
nent tenure  in  a  permanently -settled  area  from  granting  a  permanent  mokurari  lease 
on  any  terms  agreed  on  between  him  and  his  tenant."  There  is,  no  doubt,  some 
repugnancy  between  this  section  and  74  of  the  Act ;  but  whether,  following  the  prin- 
ciple enunciated  by  Lord  Justice  James  in  Ebbs  v,  Boulnois,  we  regard  the  latter, 
which  is  a  special  provision,  as  a  qualification  of  the  former,  which  is  a  general  one, 
or,  adopting  the  rules  stated  by  Keating,  J.,  in  Wood  v,  Riley,  that  of  two  repugnant 
clauses  in  a  Statute  the  last  must  pj^vail,  we  give  effect  to  the  latter,  there  seems  to 
be  good  reason  for  thinking  that  section  179  is  not  controlled  by  section  74.**  In  the 
case  of  Krishna  Chunder  v,  Sushila  Soondari,  I.  L.  R.,  26  Cal.,  64;  3  C.  W.  N., 
608,  learned  Judges  said :  "Though  it  is  somewhat  difficult  to  suppose  that  the  framers 
of  the  Act  can  have  intended  to  allow  proprietors  or  permanent  tenure-holders  to 
stipulate  for  the  payment  of  abwabs  by  their  tenants,  yet  it  may  be  that  it  was  con- 
sidered that  an  arrangement  of  this  nature,  so  ©bjectionable  and  liable  to  give  rise 
to  oppression  in  the  case  of  ordinary  rayaits,  was  fraught  with  less  danger  in  the  case 
of  permanent  mokurari  leaseholders.  Anyhow,  the  words  of  section  179 'nothing 
in  this  Act '  are  so  wide  that  it  seems  impossible  to  resist  the  contention  of  the  learned 
pleader  for  the  appellant,  and  we  are,  therefore,  constrained  to  give  effect  to  it." 

180.     (i)    Notwithstanding    anything    in   this     A*ct,    a 

Utbundi,  chur  and      raiyat — 

dearah  lands.  {a)  who    in    any   part    of     the    country 

where  the  custom  of  utbundi  prevails,  holds  land 
ordinarily  let  under  that  custom  and  ^or  the  time 
being  let  under  that  custom,  or 

• 
{b)  who   holds   land  of  the  kind  known  as  chur  or  dearah, 
shall  not  acquire  a  right  of  occupancy — 

in  case  {a),  in  land  ordinarily  held  under  the  custom  of 
utbundi  and  for  the  time^  being  held  under  that 
custom,  or 

in  case  (d),  in  the  chur  of  dearah  land, 

until  he  has  held  the  land  in  question  for  twelve  continuous 
years ;  and  until  he  acquires  a  right  of  occupancy  in  the  land, 
he  shall  be  liable  to  pay  such  rent  for  his  holding  as  may  be 
agreed  on  between  him  and  his  landlord. 

(2)  Chapter  VI  shall  not  apply  to  raiyats  holding  land  under 
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the  custom  of  utbundi  in  respect  of   land  held   by    them  under 
that  custom. 

(3)  The  Collector  may,  on  the  application  of  either  the 
landlord  or  the  tenant  or  on  a  reference  from  the  Civil  Court, 
declare  that  any  land  has  ceased  to  be  chur  or  dearah  land  with- 
in the  meaning  of  this  section,  and  thereupon  all  the  provisions 
of  this  Act  shall  apply  to  the  land. 

Utbundi  holding* — The  law  about  the  utbundi  tenures  is  now  settled  by 
this  section,  which  ought  to  be  read  with  sub-section  (2)  of  s.  20  ante.  The 
question  as  to  what  is  an  utbundi  tenure  is  ^iscusssed  in  the  Court.  There  exists 
in  the  district  of  Rrishnagur  a  custom  under  which  tenants  can  cultivate  khamar, 
on  payment  of  certain  high  rates  of  rent.  In  the  case  of  such  tenants  there  existst 
an  implied  agreement  between  the  parties  that  such  rent  shall  be  paid,  and  the  amou" 
of  land  so  cultivated  and  the  rent  to  be  paid  for  it  are  ascertained  each  year  by  acttiat 
measurement.  The  lands  in  question  are  called  'utbundi  lands t*  and  the  rates  at 
which  the  rent  of  such  lands  is  payable  are  called  *  utbundi  rates.* — Mirjan  Bisvas, 
y.  James  Hills,  3  W.  R.,  Act  X,  159.  See  Kenny  v.  Ishar  Chandra,  W.  R.,  Sp.  No., 
1864,  Act  X,  9  ;  Dwarkanath  v.  Nabo  Sunder,  14  W.  R.,  193.  '*  Nuksan  jote  "  is 
very  much  the  same  as  utbundi  and  there  is  nothing  in  an  utbundi  tenure  incom- 
patible with  the  right  of  occupancy.  Where  by  the  custom  of  a  particular  locality 
rent  is  payable  when  the  land  can  be  cultivated  and  not  payable  when  the  land  is  not 
culturable  ;  and  the  raiyat  pays  rent  for  the  period  that  he  could  cultivate  and  does 
not  pay  when  he  could  not  cultivate,  he  is  still  to  be  considered  as  having  held,  and 
having  paid  the  rent  sufficiently  to  come  within  the  meaning  of  the  law.  — Premchand 
V.  Soorendra  Nath,  20  W.  R.,  329,  per  L.  S.  Jackson,  J.  The  same  learned  Judge 
defines  utbundi  tenures  thus :  **  An  utbundi  tenure  is  one  by  which  the  raiyat  holds 
a  certain  area  of  land,  but  for  which  he  pays  rent  according  to  the  quantify  of 
that  land  which  year*  by  year  he  cultivates.  The  rent  varies  according  to  the 
cultivated  area.  A  zemindar  cannot  eject  tenants  who  have  been  holding  or 
cultivating  for  a  period  of  more  than  twelve  years  even  though  they  were  ori- 
ginally tenants-at-will." — Hyder  Buksh  v.  Bhopendra  Deb,  15  W.  R.,  231.  In  Beni 
Madhab  Chakravartti  v.  Bhuban  Mohan  Biswas,  I.  L.  R.,  17  Cal.,  393,  it  was 
held  that  under  sec.  180  of  this  A*ct  a  right  of  occupancy  cannot  be  gained  in  a  piece 
of  land  held  on  the  utbandi  system,  if  the  possession  of  the  land  has  not  been  con- 
tinuous though  it  may  have  commenced  more*  than  twelve  years  previously.  In  this 
case  their  Lordships  observed  : — "Section  180  of  the  Bengal  Tenancy  Act  prohibits 
the  acquisition  of  an  occupancy  right  in  land  ordinarily  let  under  the  custom  of 
utbandi  until  that  particular  land  has  been  held  for  twelve  years  continuously.  In 
this  respect  utbandi  land  is  dealt  with  in  the  Act  differently  from  ordinary  rajrati 
land  in  which  by  sec.  21a  settled  raiyat  has  a  right  of  occupancy,  no  matter  how  short 
a  time  he  has  held  it.  Now  it  is  necessary  to  enquire  what  this  utbandi  system 
really    is ;   for  there  seems  to  have  been   some  difference  of  opinion  regarding   it 
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and  perhaps  in  fact  the  incidents  of  that  system  do  vary  in  different  places.  Several 
Judges  who  have  sat  in  this  Court  have  stated  their  own  opinion  on  this  subject 
and  their  opinions  have  not  been  quite  uniform.  Perhaps  our  safest  guide  in  the 
matter  is  what  is  to  be  found  in  special  reports  made  by  Revenue  officers,  and  in 
the  descriptions  given  in  the  Statistical  Account  of  Bengal  compiled  by* Sir  W.  W. 
Hunter  from  information  carefully  collected  through.local  officers  in  the  districts  where 
the  system  exists.  When  the  present  Bengal  Tenancy  Act  was  under  consideration 
by  the  Select  Committee  of  the  Legislative  Council,  a  memorandum  by  Mr.  Cotton, 
then  a  Secretary  to  the  Board  of  Revenue,  was  submitted  by  the  Government  of 
Bengal  for  the  information  of  the  Select  Committee.  Mr.  Cotton  here  reports  upon 
the  utbandi  system  and  transcribes  the  passages  describing  it  in  the  Statistical  Account 
of  Bengal  in  the  districts  of  Nuddea,  Jessore,  Moorshedabad  and  Pabna  ;  and  he 
sums  up  the  results.  We  quote  the  passage  in  the  Statistical  Report  relating  to  the 
utbandi  system  in  Nuddea : — *  Utbandi  is  applied  to  land  held  for  a  year,  or  rather 
for  a  season  only.  The  general  custom  is  for  the  husbandman  to  get  verbal  permission 
to  cultivate  a  certain  amount  of  land  in  a  particular  place  at  a  rate  agreed  upon. 
When  the  crop  is  on  the  ground,  the  land  is  measured  and  the  rent  is  assessed  on  it.  * 
Mr.  Cotton  says,  tooj^that  the  utbandi  raiyat  abandons  altogether  (t.  e.,  has  no  right 
to  claim  again)  any  land,  except  such  as  he  has  under  cultivation  in  any  given  year. 
The  zemindar  may  let  in  jumma  to  some  one  any  land  which  the  utbandi  raiyat 
has  not  got  under  cultivation  any  year.  Again,  in  September,  1884,  the  Commissioner 
of  the  Presidency  division  submitted  to  Government  an  analysis  of  the  repoijsof  his 
District-officers  r^arding  utbandi  tenures.  The  Collector  of  Nuddea  stated  that 
cultivators  who  take  such  lands  are  not  obliged  to  cultivate  them  a  second  year ;  but 
as  a  rule  they  can  keep  them  for  certain  for  three  years,  if  they  elect  to  do  so.  Generally* 
the  lands  under  this  system  are  cultivated  from  one  to  five  years,  and  then  left  fallow 
for  the  same  period.  The  cultivators  acquire  no  right  of  occupancy,  nor  do  they 
desire  to  do  so.  These  descriptions  of  utbandi  do  seem  to  refer  rather  to  particular 
areas  taken  for  cultivation  for  limited  periods  and  then  given  up,  than  to  holdings  of 
which  parts  are  cultivated  and  other  parts  lie  fallow,  while  the  rent  for  the  whole  is 
assessed  year  by  year  with  reference  to  the  quantity  within  the  holding  under 
cultivation  in  that  year.  A  holding  of  the  latter  description  hardly  seems  to  answer 
to  the  general  conception  of  utbandi  although  the  rent  may  be  arrived  at  each  year 
by  ascertaining  what  area  has  been  cultivated.  It  Ts  not  clear  to  which  description 
the  four  bighas  of  the  present  suit  belong,  whether  they  are  part  of  a  larger  holding 
once  settled  with  the  plaintiff,  or  whether  tlfey  form  a  separate  holding  which  he  has 
from  time  to  time  cultivated  on  the  utbandi  system  during  a  period  which  has  covered 
more  than  twelve  years.  If  it  is  the  former  case,  his  right  of  occupancy  would  seem 
to  be  complete,  but  if  it  is  the  latter  case,  we  are  not  prepared  to  hold  that  cultivation 
at  various  times  and  under  separate  agreements  on  each  occasion,  such  periods  not 
being  continuous,  although  of  the  same  piece  of  land,  would  confer  the  right  upon  the 
ground  that  the  first  of  such  periods  commenced  more  than  twelve  years  before  the 
alleged  dispossession.  " 
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CHAP.  XV. 


181.     Nothing   in   this  Act   shall  affect  arty  incident  of  a 
_,    .  ghatwali  or  other   service-tenure,    or,  in   par- 

te^urTs^^''*'""^''"     ticular,    shall   confer  a  right  to  transfer  or  be- 
queath  a   service-tenure   which,    before     the 
passing  of  this  Act,  was  not  capable  of  being  transferred  or  be- 
queathed. 

Ghatwali  toanres  • — Ghatwali  tenures  originated  in  Tappah  Sarath  or  Sewrath, 
Deogarh,  which  was  formerly  part  of  the  Birbhum  District,  but  which  has  now  been 
incorporated  with  the  Santal  Parganas  District.  They  are  also  to  be  found  in  the  districts 
of  Bankura,  Bhagalpore,  Monghyr,  Manbhum,  Purniah  and  Patna.  Ghatwali  tenures 
of  Birbhum  formed  the  subject  of  legislation  in  Reg.  XXIX  of  1814  and  Act  V  of 
1859.  The  former  was  extended  subsequently  to  Sonthal  Parganas  and  to  Pargana 
Barabhum  in  the  district  of  Manhbum.  There  is 'considerable  variety  in  the  tenures 
known  under  the  general  name  of  Ghatwali  in  different  parts  of  the  country :  In 
Munrunjun  Sing  v.  Raja  T^ilanand  Singh,  3  W.  R.,  84,  the  High  Court  said  :  "  They 
all  agree  in  this,  that  they  are*-  grants  of  land  situated  on  the  ^A^<^  of  the  hHIy 
country,  and  held  on  condition  of  guarding  the  ghats  or  passes.  Generally,  there 
seems  to  be  a  small  quit-rent  payable  to  the  zemindar  in  addition  to  the  service 
rendered,  and  with  the  view  of  marking  the  subordination  of  the  tenure.  But  in  some 
Bemindaris  and  paints  these  tenures  are  of  a  major,  in  others  of  a  minor  character. 
Sometimes  the  tenure  of  the  great  zemindar  himself  seems  to  have  been  originally 
of  this  character.  More  frequently  large  tenures,  consisting  of  several  whole  villages, 
are  held'tinder  the  zemindar.  And  in  other  places,  e,g.f  in  Bishenpore,  as  explained 
by  Harington  (Analysis,  Volume  III,  page  510),  the  5tV^ar  and  superior  ^Aa^^oa/5 
have  small  and  specific  portions  of  land  in  different  villages  assigned  for  their  main- 
tenance. These  last,  says  Haringrton,  are  of  a  nature  analogous  to  the  ckakaran 
assignments  of  land  to  village  watchmen  in  other  districts.  But  he  goes  on  to  explain 
that  the  ghatwalli  tenure  differed  essentially  from  the  common  ckakaran  in  two 
respects  :--first,  that  the  land  was  not  liable  to  resumption  at  the  discretion  of  the 
landholder,  nor  the  assessment  to  be  raised  beyond  the  established  rate  ;  and,  secondly t 
that  although  the  grant  is  not  expressly  hereditary,  and  the  ghatvjal  is  removeable  for 
misconduct,  it  is  the  general  usage,  on  the  death  of  a  faithful  ghatwal,  to  appoint  his 
son,  if  competent,  or  some  other  lit  person  in  his  family,  to  succeed  to  the  office." 
In  the  case  of  Lilanand  Singh  v.  Manrajan  Sigh,  I.  L.  R.,  3  Cal.,  251,  Garth,  C.  J., 
observed  : — These  tenures  were  created  By  the  Mahomedan  Government  in  early 
times  as  a  means  of  providing  a  police  and  military  force  to  watch  and  g^rd  the 
mountain  passes  from  the  invasions  of  the  lawless  tribes  who  inhabited  the  hill  districts. 
Large  grants  of  land  were  made  in  those  days  by  the  Government,  often  to  persons 
of  high  rank,  at  a  low  rent  or  at  no  rent  at  all,  upon  condition  that  they  should  provide 
and  maintain  a  sufficient  military  force,  to  protect  the  inhabitants  of  the 
plains  from  these  lawless  incursions ;  and  the  grantees  on  their  part  sub-divided  and 
re-granted  the  lands  to  other  tenants  (much  in  the  same  way  as   military  tenures  were 
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created  in  England  in  the  feudal  age),  each  of  whom,  besides  paying  generally  a 
small  rent,  held  their  lands  in  consideration  of  these  military  services,  and  provided 
(each  according  to  the  extent  of  his  holding)  a  specified  number  of  armed  men  to 
fulfil  the  requirement  of  the  Government.  This  was  the  state  of  things  at  the  time 
when  the  East  India  Company  by  Reg.  LXXII  of  1791  effected  the  Decennial 
settlement  of  Bengal,  Behar  and  Orissa.  By  this  settlement  the  amount  of  land 
revenue  payable  by  the  superior  grantees  to  the  Government,  which  had  theretofore 
been  more  or  less  uncertain,  was  fixed  at  a  certain  rate  or  jama  for  a  period j of  10 
years.  This  jama  was  to  be  ascertained  by  the  Collector  upon  equitable  principles, 
to  be  approved  by  the  Board  of  Revenue  ;  certain  allowances,  called  malikana  and 
kurchay,  were  made  to  the  i^emindars  for  their  maintenance  and  disbursements,  and 
one  of  the  conditions  of  this  new  holding  was,  that  the  zemindars  should  be  responsible 
as  theretofore,  for  the  peace  and  protection  of  the  district.**  These  tenures  were  in  exis- 
tence in  many  parts  of  the  countries  long  before  the  accession  of  the  present  Government 
and  were  grants  of  land  made  either  by  the  authority  or  sanction  of  Government  to 
certain  persons  as  remuneration  for  their  services  ate  police.  The  head  or  sirdar  of 
each  of  these  police-stations  was  required  to  keep  up  a  certain  number  of  men  properly 
armed,  to  apprehend  criminals,  protect  travellers,  keep  the  peace,  and  to  perform  other 
police  duties:"— Kastora  Koomaree  v,  Monohur  Deo,  W.  R.,  1864,  39,  42. 
"  Ghatwali  tenures  were  created  by  the  Mahemedan  Government  in  order  to  provide 
both  a  police  and  military  force  to  watch  and  guard  the  passes  on  the  Western 
Frontier  of  Bengal  against  the  lawless  hillmen  and  others."  Per  Ameer  Ali  and 
Pratt,  J  J.,  in  Narain  Mullick  v.  Badi  Roy,     6  C.  W.  N.,  94,  96.  ^ 


SXLOOeSSion  to  Ghatwali  tenures : — Ghatwali   tenures  in   Beerbhum  are  in  fact 
tenures  to   be  held  in  perpetuity,  and  are  descendable  from 
tfnnw^^  Ghatwali      generation   to   generation   subject   to   certain  conditions     and 

Reg.  XXIX  of  1816, 8.  a.  obligations  and  the  Legislature  did  not  intend  that  they 
should  devolve  on  issue  of  the  body  only  and  not  on  heirs 
generally  according  to  the  law  which  may  govern  such  succession.— Chattra  Dhari  v. 
Saraswati,  I.  L.  R.,  22  Cal.,  156  ;  the  words  "descendants"  in  sec.  2  of  Bengat  Regula- 
tion XXIX  of  1814  is  not  be  construed  in  its  restricted  meaning  but  includes  the 
widow  of  a  deceased  ghatwal.— /^t^/.  Ghatwali  tenures  as  desc  ribed  in  Regulation 
XXIX  of  1814  were  intended  to  be  the  exclusive*  property  of  the  ghatwal  for  the 
time  being,  and  not  joint  family  property  in  the  proper  sense  of  the  term. — Ibid, 
Wherein  a  Mitakshara  family  a  ghatwal  diefl  having  a  widow  and  a  separated  brother, 
held  that  the  widow  was  the  heiress.— /^iV/.  *  Long  continued  possession  at  a  uniform 
rent  may  lead  to  the  inference  of  a  fixed  permanent  ghatwali  tenure.— Ramrunjan 
V,  Ramnarain  I.  L.  R.,  22  Cal.,  533,  L.  R.,  22  I.  A.,  60.  The  ghatwals  of  Birbhum 
are  possessed  of  estates  of  inheritance  without  the  power  of  alienation,  and  this  estate 
cannot  be  void  so  long  as  they  perform  all  the  obligations  of  service  and  payment 
of  rent  incident  to  their  tenures.  A  perpetual  sub-lease  granted  bona  fide  by  a 
ghatwal  will     be  good  not    only    during   the   tenancy    of   the   grantee   but   after 
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his    decease    durine    the    tenancy    of    his  heirs.— Deputy  Commissioner  of  Birbhum 
fi.   Range   1^1     Deo,     W.   R.,   F.  B.   No.,    34.     But    a    different     rule     on     this 
latter  point  was   laid  down  in  subsequent   cases. — Grant  v,  Bangshi  Deo,  15  W.  B., 
38 ;  6  B.  L.  B.,  652  ;  Jogeshwar  Sarkar  v,  Nilmani   Karmakar,    i  B.  L.  R.,   s.  n.,  vii, 
in  which     if  was  ruled    that  a  ghatwal    is    not  competent  to   g^ant    a  lease  in 
perpetuity  and  his  successors  are  not  bound  to  recognize  any  such  incumbrance.     Suc- 
cession to  the  Birbhum  ghatwali  tenures  is  regulated  by   no  kulachar  or    family 
custom   nor  by  the  Mitakshara  law  but  solely  by  the  nature  of  the  tenure,  which 
descends    undivided    to    the    party    who    succeeds  to    and  holds   the  tenure   as 
ghatwal  and  who  may  be  a  female. — Kastura  Kumari  v.  Manohar  Deo,  W.  R.,  Sp- 
No.,  1864,   39.     Ii»  Lilanund  Sing  v.  The   Government  of  Bengal,  6  Moo.    I.  A., 
loi,    4    W.  R.,  P.  C,    77,    their    Lordships    of    the    Privy    Council    held    that  the 
Kharakpore  ghatwali  tenures  are  perpetual   and  hereditary 
tenure«r^       g  a  w  a  1      g^-^^ts  of  land,   which  cannot  be  resumed  by  Government. 
In    Manranjan    Singh   v.  Lilanand    Singh,  3  W.   B ,   84 ' 
5  W.  R.,    loi ;   13   B.  L.  R.,    1 24,* the  zemindar  having  come  to  an  arrangement  with 
Government  under  which  the  Government  dispensed  with  the  services  in  consideration 
of  an  annual  sum   to  be  paid  in  lieu  of  these  services,  the  zemindar  sued  to  resume 
the  ghatwali  lands  on  the  ground  that  the  services    on  which  they  were  held   were 
no  longer  required.     It  was  decided,  however,  that  the  lands  could  not  be  resumed 
and  that  the  ghatwals  had  permanent  hereditary  tenures  at  a   fixed  jama  and    couW 
not  be  evicted  except  for  misconduct.     See  also  Manoraj  Sing  v,  Lilanand  Singh, 
2  B.  L.  R.,    125  note;    13   B.  L.  R.,  124,  and   Kuldip   Narain  Singh  v.  The  Govern- 
ment,  B.  L.  R.,  Sup.   Vol.,   F.  B.,   559;   6  W.  R.,   199;   11   B.  L.  R.,   P.O.,   71s 
14  Moo.   1.  A.,  247.    But  in  Lilanand  Singh  v,  Sarwan   Singh,  5  W.  R.,  292,  it  wa 
held  on  a  consideration  of  the  terms  of  the  lease   under  which   the  ghatwal  held  the 
lands  that  the  zemindar  could   resume  them,   when  the  ghatwali   services  were  no 
longer  required.    See  also  Lilanand  Singh  v,   Nasib  Singh  (6  W.  R.,   80) ;   Mahbub 
Hossain  v.   Patasu** Kumari,  (10  W.  R.,  179;    i    B.  L.  R.,   \,  C,  \2o),  \  ghatwali 
estate  is  not  necessarily  held  by  males  to  the  exclusion  of  females. — (Durga  Prasad 
Singh  V,   Durga   Kuari,   20  W.  R.,  154^     Upon  the  death  of  the  ghatwal  last  seised 
the  lands  descend  entire  to  a    male  heir,  as  ghatwal : — Lilanand  v.  The  Govern- 
ment of  Bengal,   6  M.  I.  A.  loi ;  442  P.  C,  77.     By  Reflation  XXIX  of    1814  a 
hereditary  tenure  was  secured  to  the  ghatwals  and  their  descendants,  subject  only  to  the 
condition  of  punctual  payment  of  rent  assessed  upon  them    and  fulfilment  of  their 
obligation  : — I ^11*  Dhare    v,    Brojo    Lall,    10    W.  R.,  401 : 
to  pcrfwra  dutyf*^  ^^    * '      where  on  the  death  of  a  ghatwal,  the  Commissioner  of  Reve- 
nue rejected  the  claims  of  the  natural  heir  upon  consideration, 
not  of  his  physical  incapacity  to  perform  the  duty   of  ghatwal,   but  on   purely  moral 
considerations,   the  ground  alleged   being  that  the  heir  evinced  such  a  want  of  filial 
respect  and  dutiful  feeling  towards  his  father,  that  the   Commissioner  could  have  no 
confidence  in  his  performing  the  duty  of  his  station.    Held  that  the  Commissioner 
acted  beyond  the  scope  of  his  authority.— Lall   Dharee  v,   Brojo   Lall    10   W.   R., 
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401  ;  such  an  act  of  the  Commissioner  can  be  questioned  by  a  suit  in  the  Civil  Court.^ 
Ibid,  **Some  of  these  grants  were  hereditary  in  their  origin  and  all  very  soon  be- 
came so ;  and  it  being  inconvenient  and  wholly  subversive  of 
^me  grants  arc  hercdi-  ^^^  ghatwali  System,  to  admit  the  element  of  Hindu  law, 
which  requires  an  equal  division  of  the  deceased  father's 
prop  erty  among  his  sons,  the  ghatwail  tenure  descended  undivided  to  the  eldest  son, 
to  the  exclusion  of  the  others,  who  either  lived  with,  or  were  supported  by  him,  or 
followed  their  own  pursuits.  Had  the  inheritance  been  regulated  by  the  Mitakshara, 
or  any  other  system  of  Hindu  law,  the  property  would,  in  the  first  generation,  have 
been  divided  among  the  sons  of  the  first  holder  of  the  tenure,  and  subdivided  among 
their  heirs,  the  party  who  succeeds  to  and  holds  the  tenure  as^  ghatwal  must  be, 
and  has  always  been  looked  upon  as  sole  proprietor  thereof,  and  therefore  the  other 
members  of  the  family  cannot  claim  to  be  co-parceners  and  entitled  to  share  in  the 
profits  of  the  property,  though  they  may,  by  the  permission  and  good  will  of  the 
incumbent,  derive  their  support  either  from  some  portion  of  the  property  which  he 
may  have  assigned  to  them,  or  directly  from  himjelf.  And  if  it  be  with  the  nearer 
members,  the  distant  members  of  the  same  family*  cannot  be  considered  as  holding 
in  common  with  the  incumbent,  so  as  to  bar  the  widow  or  mother's  right  to  succeed. 
Even,  under  the  Mitakshara  Law,  the  widow  and  mother  would  be  entitled  to  succeed, 
if  the  property  left  by  the  deceased  were  not  held  in  common  ;  and  we  have  stated 
above  that  we  do  not  think  that  the  ghatwali  tenure  could  ever  be  said,  in  the  sense 
used  in  the  Mitakshara,  to  be  held  in  common  :  "— Kastoora  Koomari  v.  Monohur 
Deo,  W.  R.,  1864.  p.  39  (at  p.  42).  * 

• 

Enhancement  rent  of  Gliatwali  tenure : — in  a  suit  for  enhancement  of  the 

tenure  of  a   Khurackpur  Ghatwal  it  was   observed  that  *'the 

nure.  ghatwals  come  under  the  denomination  of  dependent  talukdar 

as  defined   in  Regulation  VHl  of  1793  ;  and  further  they  are 

protected  by  the  first  clause  of  sec.  51  of  that  Regulation,  which  is  very  comprehensive 

and  includes  all  talukdars  not  included  in  sec.  5,"  and  that  the  zemindar  has    no  right, 

to  enforce  the  payment  of  an  enhanced  rent    on  the  ground   that   their  services  are 

no  longer  required .—Lilanand  v,  Thakor  Munranjun,  L  L.  R.,  3  Cal.,   251.    Where  it 

was  admitted  that  the  tenure  of  the  defendant  who  was   a  ghatwal  dated   from  a  time 

anterior  to  the  decennial  settlement  and  before  the  creation  of 

I    9  88. 3,  an   1  .      ^^^  zemindari,  the  defendant  was  held  to  be  protected   from 

any  fresh  assessment  either  under  sec.  3  ^r  sec.  15  of  Act  X  of  1859: — ^James  Erskine 

V.  The  Government,  8  W.  R.,  232.     Long    possession   and   gradual   cultivation  by  a 

ghatwal  on  payment  of  a  quit- rent  are  evidence  of  an  implied 

Long  pojiseasion.  grant  which  protects    the  ghatwal  from  enhancement. — ^James 

Erskine  v.  Manick  Singh,  6  W.  R.,  10.     A  suit  lies  to  assess  the   lands  in  the  occupa- 

tron  of  ghatwal  in  excess  of  the  area   recorded  in   the  isum- 

Manbhum  ghatwali.  ^^^^j^j  ^j^^j  y^^  ghatwals.— Raja  Jago  Jewan  v,   Raghu  Nath, 

6  W.  R.,  197. 
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Transferability  of  ffhatWali  tenures  :-~In  execution  of  a  money-decree 
against  a  ghatwal  the  decree-holder  prayed  that  the  rents  and  profits  that  might  be 
due  to  the  ghatwal  minus  the  wages,  payable  to  chowkidars  and  other  outgpings 
should  be  attached  and  placed  in  the  hands  of  a  Receiver ;  the  Court  passed  the 
following  ord§r  :  "Let  a  prohibitory  order  issue  to  the  ghatwal  not  to  receive  any  rent 
and  profits  from  the  raiyats,  and  also*  to  the  raiyats  not  to  pay  their  rents  to  the 
ghatwal;" /f<rW  that  the  order  was  bad,  that  future  rents  and  profits,  as  such,  could 
not  be  attached  and  that  the  practical  effect  of  the  order  was  that  the  ghatwal  being- 
prevented  from  recovering  the  rents  and  profits  in  future,  would  not  be  in  a  position 
to  pay  the  wages  of  the  chowkidars,  and  so  to  perform  the  duty  which   devolves  upon 

him  as  ghatwal :— Udai  Kumari  v.  Hari  Ram,  L  L.  R.,  28  Cal., 
Appointment  o£  Receiver.  or»T.  r*..  .  -• 

403.     But  It  in  such  a  case  a  Receiver  is  appointed  there  will 

be  no  difficulty  in  the  Receiver  receiving  the  rents  and  profits  as  they  fall  due  from 

time  to  time  and  making  provisions  for  the  payment   of  the  wages  of  the  chowkidars 

and  other  incidental  expenses.— /^i*^.     It  has  been  held  in  the  case  of  Bally  Dobey  v. 

Ganei  Deo,«  L  L.   R.,   9  Cal.   388,   that  a  shikimi  ghatmat 

Sale  In  execution.  «    «««         «        .  .  •  .  1.   1 1         •  «  • 

tenure,  held  under  the  superior  ghatwal,  is  not  liable  to  be  sold 

in  execution,  and  its  proceeds  are  not  liable  to  attachment  for  satisfaction  of  the  debt  due 

from  its  holder.  But  the  rents  due  to  a  ghatwal  during  his  lifetime,  or  rather  the  profits 

due  to  him,  after  all  the  ncessary  outgoings,  can  be  seized  and 
Seizure  of  the  proett.  appropriated  by  the  decree-holder  for  debts  incurred  by  the 

ghatwaj.— Raj  Kishwar  V.  Bunshidhur,    L  L.R.,   23  Cal.  873,  875.   "Ghatwali  tenures 

are  not  liable  either  to  sale  orattachment  in  execution  of  decrees 
o^dc*c5S?"^  ^**  cxecuUon      ^^^^  Sudder  Dewanny  Adawlat  Reports,  ist  Sep.  (1853)]. 

They  are  grants  of  land  given  in  payment  of  service,  and,  al- 
though the  custom  of  the  country  has  made  them  hereditary,  they  have  in  no  otherwise 
changed  their  original  character.  They  are  life-tenures  only,  and  the  incumbent 
for  the  time  being  has  no  power  to  burthen  them,  after  his  death,  with  any  of  his 
personal  liabilities."  4^er  Loch  and  Glover,  J  J. — Kustoora  Coomaree  v.  Binode 
Ram,  4  W.  R.,   Mis.  5.    The   rents  of  a  ghatwali   tenure    are  not  liable  for  the 

debts  of  the  fomtir  deceased  holder  of  the  tenure. — Binode 
tenure.  ^^^  ^  r^^^^  Deputy  Commissioner  of  Santhal  Parganas, 
6  W.  R.,  129;  ibid  on  review,  7  W.  R.,  17S.  A  suit  against  a  jagirdar  on  account 
of  arrears  unpaid  by  his  predecessor  must  fail,  unless  he  is  sued  as  the  legal  represen- 
tative of  the  late  jagirdar,  in  which  case  he  may  be  liable  to  satisfy  the  arrear 
out  of  any  assets  other  than  the  jaghir  >^hich  may  liave  come  into  his  hands« — 
Nilmoni  v,  Madhub  Sing,  1  B.  L.  R.,  s.  c.  195.  After  deduction  of  all  necessary  out- 
goings, the  remainder  being  his  own  personal  property  may  be  attached  in  execution 
of  a  personal  decree  against  him. — Rajeswar  Deb  v,  Bungshidhar,  L  L.  R.,  23  Cal^ 
873.  The  same  rule  has  been  held  to  apply  in  the  case  of  the  ghatwali  tenures  to 
the  south  of  Birbhum,  which  are  not  subject  of  express  legislation .—Bakranath  Si'^g 
V.  Nilmoni  Sing,  L  L.  R.,  5  Cal.,  389  ;  4  C.  L.  R.,  583 ;  L  L.  R.,  9  Cal.,  187 ;  L.  R.. 
6  ].  Am  104.     When  a  ghatwal  becomes  a  defaulter,  it  is  in  the  power  of  the  authorities 
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under  Reg.  XXIX  of  18 14  to  transfer  his  tenure  and  that  power  is  not  put  an 
end  to  by  the  money  beinc^  offered  before  the  tenure  is  actually  made  over  to  another 
person. — Chitra  Narain  v.  The  Assistant  Conrmissioner  of  SonthalPergunnas  14  W 
R.,  203.  As  a  general  principle  aighatwal  is  not  competent  to  g^anta  lease  in  perpetuity 
and  his  successor  is  not  bound  to  recognise  such  an  incumbrance. — Narain  Mullick  v. 
Badi  Ray,  6  C.  W'  N.,  94,  also  Grants  and  the  Court  of  Wards  v,  Buugshee  Deo, I.  L. 
R.,  24  Cal.  149.  A  lease  in  perpetuity  granted  by  a  ghatwal  who  jointly  held  with  an- 
other ghatwal  is  inoperative  even  against  the  ghatwal  who  grants  the  lease  as  the  lease  is 
one  and  indivisible. — Narain  Mullick  v,  Badi  Ray,  6  C.  W.  N.  94.  The  lands  sf 
ghatwals  of  Kharakpore  are  not  capable  of  alienation  by 
KhurkpurGhatwaii  tenure,  p^vatesale  or  Otherwise,  and  are  not  liable  to  sale  in  execu- 
tion  of  decrees,  except  with  the  consent  of  the  zemindar  and  his  approval  of  the 
purcahaser  as  a  substitute  for  the  outgoing  ghatwal — Lilanand  Singh  v.  Durga- 
bati,  W.  R.  Sp.  No.  1864,  240  Guman  Sing  v.  Grant,  11  W.  R.,  292.  In 
Anando  Rai  v.  Kali  Prasad  Singh,  I.  L.  R.,  10  Cal.,  677  ;  15  Cal.,  471,  it  was 
held  (i)  that  a  ghatwali  tenure  in  Kharakpore  •is  transferable,  if  the  zemindar 
assents  and  accepts  the  transfer,  which  assent  and  acceptance  may  be  presumed 
from  the  fact  of  the  zemindar  having  made  no  objection  to  a  transfer  for  a' 
period  of  over  twelve  years,  and  (2)  that  in  dealing  with  a  ghatwali  tenure  the 
Court  must  have  regard  to  the  nature  of  the  tenure  itself,  and  to  the  rules  of  law 
laid  down  in  regard  to  such  tenures,  and  not  to  any  particular  school  of  law  or 
the  customs  of  any  particular  family,  and  that  a  ghatwali ^  being  created  for 
a  specific  purpose,  has  its  own  particular  incidents  and  cannot  be  subject  to 
any. 

SdStUnptiOXl : — Under  the  provisions  of  the  decennial  settlement  of  1789,  the 
Bengal  Government  in  1790,  assessed  the  whole  of  the  zemindari  of  Khurackpur,  includ- 
ing certain  ghatwali  lands,  at  a  fixed  jumma.  This  settlement  was  made  perpetual  in 
1796,  under  Bengal  Regulation  I  of  1793,  at  the  said  fixed  jumma.  In  1838,  the 
Government  set  up  a  claim  to  resume,  for  the  purpose  of  revenue  assessment,  the 
ghatwali  lands  in  this  zemindari,  such  claim  was  dismissed,  by  reason,  first,  that  the 
ghatwali,  lands  were  part  of  the  zemindari  of  Khurackhpur  and  were  included  in 
the  Permanent  Settlement  of  the  zemindari,  and  covered  by  the  jumma  assessed  on 
that  zemindari  ;  and  second,  the  lands  of  ghatwali  tenufe  were  not  liable  to  resumption 
under  clause  4,  sec.  8,  Bengal  Regulation  I  of  1793  as  included  in  allowances 
made  to  zemindar  for  Thana  or  Police  establishments :— Lilanand  v.  The  Govern- 
ment  of  Bengal,  6  M.  I.  A.  101.  A  suit  for  khas  possession  by  Government  will  not 
lie  in  respect  of  ghatwali  lands  admittedly  in  a  decennially  settled  Estate,  though  Gov- 
ernment may  have  a  right  to  claim  service  from  the   ghatwals 

Manbhum  ghatwali  ten-      ^^^  ^^^  compel  the  nomination  of  ghatwals  to  perform  such 

services.— Gadadhur  Banerji  v.  The  Government,  6  W.  R., 

326.    A  right  to  reinstate  a  ghatwal  in  possession  of  lands  cannot  exist  in  the  Govern- 

ment  or  any  person  or  body  whatsoever.-Anand  Kumari  2;.  The  Government,  11  W. 
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R.,  i8o  ;  the  jagirdars  were  bound,  if  occasion  required  it,  to  protect  the  paragana  from 
the  incursions  of  wild  elephants  and  might  forfeit  the  tenure  if  they  wilfully  failed  in 
the  performance  of  that  duty,  but  were  not  liable  to  have  their  lands  resumed,  because 
there  was  no  longer  any  occasion  for  the  performance  of  the  particular  service.— Forbes 
V,  Mir  Mahomed  Taki,  14  W.  R.,  P.  C,  28  ;  5  B.  R.,  529  J  I3  Moo.   I.  A.,  438. 

Dismissal  of  a  gliatWal: — *'  it  has  been  doubtless  the  practice  for  the  Commi- 
ssioner, or  other  authority  acting  on  the  part  of  the  Government,  to  enquire  into  cases 
of  alleged  failure  to  perform  the  duty  of  ghatwal  or  of  incapacity  to  perform 
such  duty,  and  although  I  do  not  wish  to  express  any  decided  opinion  on  the  question, 
it  is  conceivable  that  a  person  who  has  held  the  office  of  ghatwal  might  be  removed 
for  ^ood  cause  and  that  on  removal  from  office  he  would  be  incapable  of  holding 
the  land;"  P*r  Jackson,  J.,  in  Lall  Dhan  v.  Brojo  Lall,  10  W.  R.,  401.  Want 
of  filial  respect  and  dutiful  feeling  towards  his  father  is  no  ground  for  the  dismissal 
of  a  ghatwal. — Ibid,  The  dismissal  olF  a  ghatwal  carries  with  it  the  forfeiture  of 
his  tenure  : — ^The  Secretary  of  Sta^e  v.  Poresh  Sing,  I.  L.  R.,  5  Cal.,  740.  It  was  ob- 
served by  Loch,  J.,  in  the  case  of  Kastoori  Koomaree  v.  Mundhur  Deo,  W.  R.,  1864,  P* 
39  at  p.  42  that  ghatwals  were  liable  to  dismissal  for  misconduct  or  neglect  and  any 
stranger  could  be  appointed  in  their  room.  "For  misconduct  and  failure  to  perform  the 
condition  annexed  to  their  tenure  they,  no  doubt,  are  liable  to  be,  and  sometimes  have 
been,  ejected,  and  when  so  vacant,  the  right  of  nomination  to  the  office,  no  doubt,  rests 
with  the  zemindar.  But  no  instance  can  be  shewn  in  which  the  zemindar  on  his  own 
mere  motion  has  ejected  the  ghatwal  and  determined  the  tenure  ;  we  are  quite  dear 
that,  under  the  established  usage  and  constitution  of  the  country  he  cannot  do  so." 
Per  Trevor  and  Campbell,  JJ.,  in  Munrunjan  v.  Rajah  Lilanand,  3  W.  B.,  84. 

SorviOO  tonnrOS  ^ — ^Service  tenures  are  excepted  from  the  operation  of  sec.  89  :— 
Makbul  Hossain  v.  Ameer  Sheikh,  I.  L.  R.,  25  Cal.  131, 

ChOWkidari  Phakran  lands  :— The  law  relating  to  chaukidaH  chakran  lands 
is  to  be  found  in  sec  41,  Reg.  VIII.  of  1793,  and  Act  VI  of  1870(8.  C.)  Part 
11,  ss.  48-61.  Seejoykishon  Mukherji  v.  the  Collector  of  East  Burdwan,  i  W. 
R.  P.  C.  26 ;  10  Moo  I.  A.  16.  Where  chotvkidari  chakran  lands  were  trans- 
ferred to  the  plaintiffs  by  the  Government,  who  sought  to 
eject  4he  defendant  who  was  fcft-merly  a  chowkidar  and  it 
was  found  that  the  plaintiffs  took  money  from  theldefendant  for  the  right  to  cultivate 
and  grow  the  crops  as  well  as  to  cut  and  carry  them  away,  held  that  the  relation  of 
landlord  and  tenant  was  established  between  the  plaintiff  and  the  defendant  and  there- 
fore the  defendant  was  not  liable  to  ejectment  :— Bam  Ranjan  v,  Janki  Nath:  4  C.  W, 
N.  Ixiv.  Where  a  putnidar  sought  to  have  transferred  to  him  certain  chowkidari  chak- 
ran lands,  which  the  Government  had  settled  with  the  zemindar  under  Act  VI  of  1870, 
B.  C,  and  where  it  was  found  that  the  lands  were  part  of  plaintiff's  putni  and  that 
the  zemindar  had  sublet  the  same  to  a  tenant — .Hari  Narain  Mazumdar  v,  Mukunda 
Lai  Mandal,  4»  C.  W.  N.  814. 
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BosamptionofChakran  lands:— Neither  the  fact  that  the  land  has  been 
allowed  to  devolve   from  father  t<f  son,  nor  the  fact   that  the 

Rutumption.  tenure  was  created  v^jry  many  years  ago,  nor  the  circumstance 

that  of  late  the  zemindar  did  not  avail  himself  of  the  services  but  still  allowed  the 
defendant  to  hold  on,  or  all  those  facts  taken  together,  could  legitimately  lead  to  the 
inference  that  the  grant,  which  was  purely  in  lieu  of  personal  services  to  be  rendered 
to  the  zemindar,  was  of  a  permdnent  character,  such  that  the  zemindar  is  not  entitled 
to  resume,  though  the  grantee  may  refuse  to  perform  the  services,  or  the  services  may 
be  no  longer  required. — Per  Prinsep  and  Ghose,  JJ.,  in  Radha  Pershad  v.  Bud^u 
Doshad,  22  Cal.  938  (at  p.  942).  A  distinct  refusal  by  a  tenant  to  perform  services 
incidental  to  his  holding  renders  him  liable  to  ejectment.— Hurrogobindo  v.  Ram  Rutno, 
I.  L.  R.,  4  Cal.  67. 

NotiCd  *•  —A  grantor  is  not  entitled  to  resume  the  grant  before  he  gives  to 
the  grantee  notice  dispensing  with  his  services.— Efcadha  Pershad  v,  Budhu  Doshad, 
I.  L.  R.,  22  Cal.  938. 

Bdnt  in  lion  of  SOrviOSS ' — where  the  original  donee  ceased  to  do  any  services 
and  paid  rent  in  lieu  thereof  and  the  rent  continued  to  be  paid  by  his  descendants,  held 
that  no  service  was  to  be  performed  and  the  tenure  was  to  be  held  on  payment  of 
rent.— Mohendra  Singh  v,  Joka  Singh,  19  W.  R.  211. 

Right  of  OOCnpanoy: — Semble,  No  rights  of  occupancy  accrue  in  lands  held 
imder  a  service-tenure. — Hurrogobindo  v.  Ram  Rutno,  I.  L.  R„  4  Cal.  67.  But  a  right 
of  occupancy  will  grow  in  a  raiyat  holding  for  12  years  or  more  under  a  ghatwal* tenure 
holding.    See  Shome's  Law  Reports  Vol.  I.  • 

SoTTlOO-tonnrO  • — The  distinction  between  a  grant  for  services  of  a  public  nature, 

and  one  for  services,   private  or   personal,  to  the  grantor,  is 

Grant  for  services  of  a      well    understood.     In    the    former   case  the    zemindar  is  not 

public  nature  and  are    for  ..,.,. 

services.  entitled  to  resume,  while  in  the  latter  case  he  may  do  so,  when 

the  services  are  not  required  or  when  the  grantee  refuses  to  perfosm  the  services  : — Per 

Prinsep  and  Ghose,  JJ.,  in  Radha  Pershad  v.   Budhu  Doshad,  22  Cal.  938  (at  p.  941). 

See  also  Sanniyasi  v,  Salur  Zemindar,  I.  L.  R.,  7  Mad.  268 ;  Hurrogobindo  tr.  Ram 

Rutno,  I.  L.  R.,  4  Cal.  67  ;  Sreesh  Chunder  v.  Madhub,  S.  D.   A.,  1857,  p.  1772  ;  Nil 

money  v.  Gorernment.  18JW.  R.,  321 ;  Unide  Bajaha  v.  Pemmasamy,  7  Moo.  I.  A.  128. 

A  distinction  exists  between  the   grant  of  an  estate  burdened  with  a  certain  service 

and  that  of  an  office  the  performance  of    whose    duties  is 

Grant  of  an  estate  bur-      remunerated    by^the    use    of  certain    lands;  in    the  former 
dened  with  a  certain  service.  .     ,        .  ,....,, 

case  the  zerr.indar  is  not  ordinarily  entiled  to  resume,  even  if 

the  service  is  not  required,  if  the  grantee  is  willing  and  able  to  perform  the  servkres, 

while  in  the  other  case  he  may  do  so  when  the  office  is  terminated.— Radha  Pershad   v. 

Budhu  Doshad,  I.  L.  R.,  22  Cal.  938  (at  p.  94). 

Chota-NagporO  ghatwali  tonnrOS  • — As  between  two  mal  raiyats  with  whom 

a  settlement  has  been  made  under  Beg  III  of  1877  there  may  be  partition  of  the  waste 

and  jungle  land,  but  it    cannot  be   binding   on  the  superior  landlord,  the  ghatwal^  and 
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XV. 


will  only  subsist  during  the  currency  of  the  settlement.— Domare    Perti  v,  Panchu  Kol, 
5  C.  W.  N.,  185. 

Blirdo&  of  proof* — The  onus  of  pfoof  that  the  lands  were  the  private  lands  of 
the  zemindar  not  set  apart  at  the  decennial  settlement  as  chaukidari  chakaran  is 
on  the  zemindar. — Muktakeshi  Debi  Ohaudhrani  v.  The  Collector  of  Murshidabad, 
4  W.  R.,  30.  The  onus  is  upon  an  auction -purchaser  who  seeks  to  dispossess  or  to 
rack-rent  grantees  under  sanads  to  make  out  a  clear  case  for  resumption. — Forbes  v, 
Mir  Mahomed  Taki.  14  W.  R.,  P.  C,  28  ;  5  B.  L.  B.,  529  ;  13  Moo  I.  A.,  438). 

18^.     When     a    raiyat   holds    his  homestead   otherwise 

than  as   part   of   his  holding  as  a   raiyat,  the 

^^^^      ^'  incidents  of  his  tenancy  of  the  homestead  shall 

be  regulated  by  local  custom   or  usage,   and,    subject   to   local 

custom  or  usage,  by  the  provisions  of  this  Act  applicable  to  land 

held  by  a  raiyat. 

As  the  wording  of  the  section  goes,  the  homestead  spoken  of  here  must  be  held 
by  a  raiyati  and  a  raiyat  is  primirily  a  cultivator  (section  5).  Persons  other  than 
raiyat,  therefore,  \vho  hold  bastoo  or  homestead  land  in  villages,  towns,  or  cities, 
e,  g.,  bankers,  benians,  or  traders,  do  not  come  under  the  purview  of  this  section. 
They  will  be  governed  by  the  old  law.  Now  what  should  we  understand  by  the  • 
word  *  raiyats '  in  this  section  ?  The  word  is  not  used  in  a  wide  sense  for  a  cultivator 
or  an  agriculturist  in  general  but  a  cultivator,  or  an  agriculturist  having  relation  with 
the  landlord  of  the  homestead.  Hence  in  order  to  claim  the  protection  of  section, 
not  only  the  person  holding  the  homestead  should  be  a  cultivator  but  he  should 
be  a  cultivator  holding  culturable  land  under  the  landlord  of  that  homestead,  because 
a  cultivator  who  does  not  cultivate  under  such  a  landlord  though  he  may  do  so  under 
a  stranger,  is  no  more  that  landlord's  raiyat  than  a  banker  who  holds  a  homestead 
under  him  but  possesses  no  culturable  land  whatever.  The  essence  of  a  raiyat  is 
not  only  cultivation  "but  also  payment  of  rent  or  acknowledgment  of  a  tenancy. 
A  cultivator  is  not  ipso  facto  a  raiyat,  though  a  raiyat  may  be  so.  If  this  were  not 
the  correct  interpretation  of  this  section,  the  residents  and  sojourners  of  Howrah  or 
any  other  town,  who  may  have  a  plot  of  land  in  their  cultivation  in  their  own  village 
in  the  country  under  a  certain  landlord,  may  be  a  raiyat  under  this*section,  and  claim 
right  of  occupancy  in  a  homesteaS  which  they  may  have  held  in  the  town  under  some 
other  persons,  and  no  contract  or  anything  would  bar  the  accrual  of  such  right  after 
12  years.  (Section  178  ante).  Such  a  ttt'eory  would  be  absurd.  The  whole  Act 
again  is  limited  by  section  4.  It  contemplates  only  three  classes  of  tenants,  e,  g.,  (i) 
tenure-holders,  i.  e,,  rent-receivers  or  rent-collectors,  (2)  raiyats  or  cultivators,  and 
(3)  under- raiyats,  and  under  neither  of  these  heads  the  holder  per  se  of  a  homestead 
land  would  fall.  See  notes  under  sections  4  and  5  ante.  Speaking  of  raiyat  as 
contemplated  by  this  section,  the  Legislature  contemplates  there  possible  cases.  When 
a  homestead  is  held  by  raiyat  as  a  part  of  his  holding  he  is  protected  under  sections 
76,  20  and  21  of  the  Act,  and  this  section  does  not  apply.     When  however,  he  does 
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not  hold  it  as  part  of  his  holding,  the  incidents  of  his  tenancy  shall  be  regulated  by 
local  custom  or  usage ;  and  when  there  is  no  local  custom  or  usage,  by  the  provisions 
of  this  Act  applicable  to  land  held  by  a  raiyat.  Nevertheless  in  all  the  three  cases, 
the  holder  must  be  a  raiyat.  It  is  only  the  third  case  that  may  cause  some  difficulties. 
Mr.  Field  says  :  "  It  is  to  be  observed  that  the  provisions  of  this  section  apply  to 
raiyats  only — See  the  definition  in  section  5  ante.  They  do  not  apply  to  other  persons 
holding  bastoo  or  homestead  land  in  villages,  towns,  or  cities,  who  continue  to  be 
governed  by  the  existing  law."  This  Act  does  not  apply  to  tenants  of  homestead  lands 
who  are  not  raiyats,  such  as  the  chandtna  tenants  of  Orissa,  whose  relations  with 
their  landlords  are  regulated  by  the  Contract  Act  and  by  case-law.  Nor,  apparently, 
does  section  182  apply  to  "tenure-holders,  '*  whose  rights  and  obligations  are 
regulated  by  Chapter  III  of  this  Act  and  by  the  case-law  relating  to  tenures.  The  sec- 
tion does  not,  of  course,  apply  to  land  which  is  leasefl,  not  for  purposes  of  cultivation 
or  for  purposes  ancillary  thereto,  but  for  establishing  a  coal  depot,  since  such  a  lease 
does  not  come  within  the  purview  of  this  Act. — Raneegunge  Coal  Association  Ld., 
V,  Jadunath  Ghose,  I.  L.  R.,  19  Cal.,  489. 

Jurisdiction  • — Under  the  former  law,  it  was«decided  that  where  the  principal 
subject  of  the  entire  occupation  is  bastu  land,  the  residue  (if  any)  of  the  holding  being 
entirely  subordinate,  the  Small  Cause  Court  has  jurisdiction.  But  when  the  principal 
subject  is  agricultural  land,  the  buildings  being  mere  accessories  thereto,  the  Small 
Cause  Court  will  not  have  jurisdiction. — Chandessari  v,  Ghinah  Pandey,  24  W.  R., 
152.  Under  the  present  Provincial  Small  Cause  Act  (IX  of  1887),  however,  a 
Mofussil  Small  Cause  Court  has  no  jurisdiction  to  entertain  suits  of  arrears  of  rent 
of  homestead  or  bastu  land.— Uma  Charan  Mandal  v.  Bijari  Bewa,  I.«L.  R.,  15 
CaL,  174. 

Incidents  of  homestead  held  by  a  raiyat :— The  question  as  to  whether  a  raiyat 
will  have  an  occupancy  right  in  his  homestead  or  whether  he  will  be  liable  to  enhance- 
ment of  rent  or  ejectment  will  depend  on  the  question  as  to  whether  he  holds  the 
homestead  as  part  of  his  holding.  Where  a  raiyat  was  a  settled*  raiyat  of  a  village, 
and  took  a  plot  of  homestead  land  in  the  village,  but  distinct  and  separate  from  his 
arable  holding,  and  bound  himself  to  give  it  up  on  the  expiration  of  a  certain  period, 
it  was  held  that  he  had  an  occupancy-right  in  the  homestead  land,  since  there  was 
no  local  custom  or  usage  to  the  contrary,  and  the  raiyat,  being  a  settled  raiyat, 
acquired  occupancy-rights,  under  section  21  (a«^<?.  page  124),  in  all  the  land  held 
by  him  in  the  village.  In  the  case  referred  to  the  raiyat  cleariy  held  the  homestead 
"  otherwise  than  as  part  of  his  (arable)  holdincr,'*  and  the  incidents  of  the  home- 
stead land  were  held  to  be  regulated  by  the  provisions  of  this  Act  applicable  to  settled 
raiyats,  there  being  no  local  custom  or  usage  to  the  contrary. -^S.  A.  No.  1072  of 
1892  decided  in  1893  In  another  case,  the  defendant  had  a  raiyat i  holding  and 
some  homestead  land  in  a  village.  He  sold  both  to  a  certain  person,  who  sold-only 
the  bastu  land,  and  the  house  on  it  to  the  plaintiff.  The  plaintiff  was  dispossessed 
by  the  landlord,  and  sued  to  recover  possession.  It  was  held  that,  as  the  plaintiff 
did  not  hold  the  homestead  land  as  part  of  his  jote,  and  the  agricultural  land  of  the 
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original  tenant  had  not  been  sold  to  him,  he  was  not  a  raiyat  in  respect  of  the 
homestead  land,  and  that,  as  he  did  not  hold  the  land  as  a  raiyat,  the  provisions  of 
of  this  Act  did  not  apply.— Abdul  v,  Kutban  i  C.  W.  N.,  clxxi. 

fioX&OStOftd* — With  regard  to  homestead  land  generally  and  those  not  held 
by  the  raiyat  as  part  of  his  holding,  the  case  law  is  the  only  guide  which  we 
have.  The  tendency  of  the  judges  is  to  hold  that  the  Permanent  Settlement  of 
Bengal  has  made  the  zemindars  the  proprietors  of  the  soil ;  at  any  rate  it  has  settled 
Ihe  estate  with  them,  and  the  zemindars  are  entitled  to  enter  into  every  piece  of  land 
within  their  estate,  unless  barred  by  any  special  contract  or  statutory  law  ;  that  the 
occupancy- raiyats  are  protected  by  the  statute  against  this  right  of  the  zenrnndars, 
and  so  are  holders  under  contract,  but  that  those  holders  who  are  not  occupancy- 
raiyats  or  persons  holding  under  contract  to  the  contrary,  have  no  right  to  resist  the 
landlord  when  he  wants  to  enttfr  into  the  land.  To  this  an  exception  is  made  as  to 
customary  right  that  a  tenant  may  possess  against  the  zemindars.  Where  such 
custom  is  proved,  the  question  is  set  at  rest,  but  it  has  been  held  that  no  len^^th  of 
possession  will  create  such  a  customary  right  or  confer  any  right  of  possession  as 
against  the  landlord  upon  the  isnant.  A  question  has  also  further  cropped  up  as 
to  the  status  of  the  persons  holding  under  a  contract,  and  it  has  been  held  that  a 
contract  may  be  express  or  impUed,  and  that  there  may  be  circumstances  from  which 
a  presumption  may  be  drawn  of  a  permanent  grant.  The  earliest  case  on  this  point 
is  that  of  Chandra  Kumar  Rai  v.  Kadermani  Dassi,  &c.,  7  W.  R.,  247,  where  a 
custom  was  proved  that  a  khudkasht  raiyat,  who  had  built  a  pucca  house  on  the 
land  and  acquired  a  right  of  occupancy  under  s.  6  of  Act  X  of  1859,  should  have 
the  righ^to  transfer.  See  also  Nichan  Sahoo  v.  Jhooree  Sahoo,  (S.  D.  A.  Decis.  for 
Bengal^  1845,  p.  243.)  In  the  case  of  Thakoor  Chunder  Paramanick  8fc.,  B.L.R.,  F.B., 
595f  At  the  widow  of  B,  sold  a  portion  of  B's  estate  to  C,  who  sold  to  Z>.  After  A^s  death 
^,  the  heir  of  S,  successfully  sued  to  set  aside  this  alienation  as  having  been  made  without 
lawful  necessity.  The  question  then  arose  whether  E  was  entitled  to  certain  buildings 
erected  by  D  during  ij'i  lifetime,  and  this  question  was  referred  to  a  Full  Bench  of  five 
Judges  (Peacock,  C.  J.,  Bayley,  Norman,  Pundit,  and  Campbell,  JJ.)  Peacock,  C.  J., 
in  delivering  the  unanimous  opinion  of  the  Full  Bench  said :  "  We  have  not  been 
able  to  find  in  the  laws  or  customs  of  this  country  any  traces  of  the  existence  of  an 
absolute  rule  of  law  that  whatever  is  affixed  to,  or  built  oa  the 
ta'ur'Mlo"ioio*^c«dit'do2i  soil,  becmnes  a  part  of  it,  and  is  subjected  to  the  same  rights 
not  apply  in  India.  ^^  property  as  the  soil  itself  ...     In  the  case  of  Khoderam 

Surma  v,  Trilachan,  Select  Reports,  35,  we  find  it  laid  down  that  '  if  a  member  of  a 
joint  Hindu  family  build  a  brick  house  on  ancestral  land  with  separate  funds  of  his 
own,  such  house  would  not  be  a  property  in  which  shares  might  be  claimed  by  his 
coparceners :  coparceners  in  the  land  would  only  have  a  claim  on  him  for  other 
similar  land  equal  to  their  respective  shares.*  That  the  maxim  quicquid  plantatur 
solo  solo  cedit  does  not  apply  in  such  cases  was  recognised  by  the  late  Sadar 
Court  in  the  case  of  Jankee  Singh  v,  Bukhooree  Singh  (S.  D.  A.  Rep.  for  1856,  p. 
761.)     That  was  a  suit  for  the  demolition  of  buildings  erected  on  joint  property   by  a 
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member  of  a  joint  Hindu  family  without  the  consent  of  his  co-sharers.  (For  similar 
decisions,  see  W.  G.  Nicose  Pogose  v.  Niyamatua  Ostagor,  S.  D.  A.  Rep.  for  1851, 
p.  1517;  Sadar  Diwani  Adalut,  North-Western  Provinces,  25th  November  1863, 
p.  418;  and  Kalipersad  Dutt  v,  Gauripersad  Dutt,  5  W.  R.,  108.)  They  show  at 
least  that  the  English  rule  above  alluded  to  does  not  prevail  in  this  country.  .  .  . 
According  to  the  civil  law,  if  a  person  building  on  the  land  of  another  used  his  own 
materials,  not  knowing  that  the  land  was  not  his  own,  when  the  building  was  destroyed 
he  could  reclaim  the  materials,  or  if  he  was  in  possession  of  the  building,  could  refuse 
to.  deliver  it  to  the  owner,  unless  he  was  indemnified  for  his  expenses  at  least  so 
far  as  they  had  been  incurred  profitably  to  the  owner  of  the  soil. — (see  Sandars* 
Justinian,  Book  2,  tit.  i,  para.  39.)  We  think  it  clear  that,  according  to  the  usages 
and  customs  of  the  country,  buildings  and  other  improvements  made  on  land  do  not 
by  the  mere  accident  of  their  attachment  to  the  soil  become  the  property  of  the  owner 
of  the  soil,  and  we  think  it  should  be  laid  down  as  a  general  rule  that,  if  he  who 
makes  the  improvement  is  not  mere  trespasser,  but  is  in  possession  under  any  bond  fide 
title  or  claim  of  title,  he  is  entitled  either  to  renfove  the  materials,  restoring  the  land 
to  the  estate  in  which  it  was  before  the  improvement  was  made,  or  to  obtain  com- 
pensation for  the  value  of  the  building  if  it  is  allowed  to  remain  for  the  benefit  of 
the  owner  of  the  soil — the  option  of  taking  the  building  or  allowing  the  removal  of  the 
material  remaining  with  the  owner  of  the  land  in  those  cases  in  which  the  building 
is  not  taken  down  by  the  builder  during  the  continuance  of  any  state  he  may  possess." 
In  this  case,  it  will  be  observed,  there  was  no  relation  of  landlord  and  tenant  existing 
between  the  parties.  In  Sibdas  Bandapadhya  v.  Bamandas  Mukhapadhya,  8  B.  L  R., 
237 :  S.  C,  15  W.  R.,  360,  the  assignee  of  the  purchaser  of  a  tenure  sold  under 
the  provisions  of  Act  VIII  (B.  C.)  of  1865  sued  the  assignee  of  the  purchaser  of  a 
house  and  the  site  thereof,  such  site  forming  a  portion  of  the  tenure,  and  the  house 
and  the  site  having  been  separately  sold  in  execution  of  a  decree  of  the  Civil  Court. 
The  principle  of  the  above  Full  Bench  decision  was  held  to  apply.  Norman,  J. 
(Loch,  J.,  concurring),  thought  that  the  option  to  insist  on  the*destruction  of  a  brick - 
built  house  and  the  removal  of  the  materials  is  one  which  should  and  mus  t  be  exer- 
cised promptly  or  not  at  all.  The  original  purchaser,  the  plaintiff's  assignor,  did  not 
exercise  the  option,  he  acquiesced  in  the  continuance  of  the  building  on  the  ground, 
and  sought  to  make  use  of  his  supposed  legal  right  ^  for  the  purpose  of  extorting  an 
excessive  price  or  rent  for  the  use  of  the  site  of  the  house.  This,  it  was  held,  he  could 
not  do,  and  the  Court,  without  expressing  a  final  opinion  whether  the  original  pur- 
chaser, immediately  on  acquiring  the  tenure,  could  have  called  on  the  purchasers 
at  the  Civil  Court  sale  to  remove  the  materials  of  the  house  and  give  actual  posses- 
sion of  the  land,  decided  that  such  a  right,  if  it  ever  existed,  had  been  lost,  and  that 
the  only  right  which  remained  to  the  plaintiff  was  that  of  receiving  a  fair  rent  for  the 
land.  The  judgment  in  this  case  contains  the  following  passage  :  '*  Let  us  now 
see  what  are  the   respective  rights  of  landlord  and  tenant 

Right*  of  landlord  aod  tc-  ,  ,     .,  ,.  i   t_  ^  ..  j      •        ^l     j. 

nant  when  tenant  buildt      where  buildmgs   are  erected  by  a  tenant  durmg  the  tenancy, 
**"  '*"^"  I  think  there  is  no  doubt,  but  that  zemindar  might  object  to  the 
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erection  of  brick  houses  on  land  let  for  the  purposes  of  cultivation,  and  if  he  resorted 
to  a  Court  of  Justice  might  obtain  an  order  restraining  his  raiyat  from  doing  anything 
which  would  substantially  alter  the  character  of  the  tenure.  In  the  North-Western 
Provinces  it  has  been  held  that  a  tenant,  having  a  right  of  occupancy,  planting  trees 
on  his  holding  without  his  landlord's  permission,  or  even  digging  a  kutcha  well, 
commits  such  a  breach  of  th^  contract  of  tenancy  as  warrants  the  landlord  in  suing 
to  eject  him.  But  if  the  landlord,  instead  of  objecting  to  the  erection  of  a  brick  house 
on  the  holding,  were  to  remain  passive  and  allow  a  house  to  be  built,  knowing  as  he 
nec^sarily  would  in  a  case  such  as  that  now  before  us,  that  the  security  for  the  rent 
would  be  enormously  increased  by  the  erection  of  the  building,  it  appears  to  me  that 
he  could  not  afterwards  be  heard  to  say  that  the  tenant  had  done  any  wrong  in 
erecting  the  house  on  the  tenure.  If  in  such  a  case  the  tenancy  should  be  determined, 
the  position  of  the  parties  would  appear  to  be  this :  The  landlord  would  be  the 
owner  of  the  soil,  the  tenant  of  the  house.  I  think  it  would  be  contrary  to  the 
principles  of  equity  and  good  conscience  to  allow  the  landlord  to  insist  on  the  needless 
destruction  of  a  valuable  building,* or  to  allow  him  to  claim  to  remove  it,  without 
making  to  the  owner  full  compensation  for  its  vakie.  I  may  refer  on  this  point  to  the 
Roman  Civil  Law  Institutes.  Book  2,  tit.  i,  section  30,  and  Digest  7,  Book  41,  Chap. 
I,  section  7,  12.  By  that  law,  if  the  person  who  built  was  honestly  in  possession  of 
the  land,  and  the  owner  of  the  soil  claimed  the  building,  but  refused  to  pay  the  price  of 
the  materials  and  the  wages  of  the  workmen,  the  claim  of  the  owner  might  be  rejected." 
In  Beni  ^adhub  Banerjee  V.  Jai  Krishna  Mukherji,  &c.,  7  B.  L.  R.,  153:  S.  C, 
12  VV.  R.,  495,  the  zemindar  sued  to  eject  three  persons  as 
ec  o  ac^u  escence.  trespassers.     They  set  up  a  purchase   from  raiyats  who   had 

mourasi  and  mokurari  interests,  and  this  purchase  was  proved.  In  the  kabuliyats 
of  their  vendors,  executed  some  forty  years  previously,  there  was  a  stipulation  that 
pucca  houses  should  not  be  erected  on  the  land,  which  was,  however,  let  for  building 
huts  and  residing  thereon.  Pucca  houses  were  without  objection  erected  on  the 
land  many  years  (apparently  some  thirty-five)  before  the  suit  was  brought.  Glover, 
J.,  was  for  ejecting  the  defendants,  but  Kemp,  J.,  whose  opinion  as  that  of  the  senior 
Judge  prevailed,  took  a  different  view:  "  Looking  to  the  purpose  for  which  the  land 
was  originally  leased,"  said  he,  "  to  the  fact  of  the  long  and  uninterrupted  occupation  of 
the  defendants,  their  vendors,  and  the  ancestors  of  those  vendors,  and  to  the  conduct  of 
the  plaintiff  in  permitting  the  defendants  to  erect  a  pucca  dwelling-house  on  plot  No.  i, 
I  do  not  think  it  equitable  to  give  the  plaintiff  a  decree  to  eject  the  defendants  and  to 
take  direct  possession  of  the  land,  and  that,  too,  without  any  compensation  whatever 
to  the  tenants,  who  are  to  be  summarily  turned  out  of  house  and  home."  On  appeal 
•Mr.  Justice  Kemp's  judgment  was  affirmed  by  a  Bench  of  three  Judges  (Peacock, 
C.J.,  L.  S.  Jackson  and  Macpherson,  ]]A  Peacock,  C.  J.,  saying:  "  Mr.  Justice 
Kemp  .  .  thought  that  in  equity  the  plaintiff  was  not  entitled  to  turn  the  defen- 
dants  out  of  the  lands,  because  he  stood  by  and  saw  them  erecting  pucca  buildings 
on  the  land  without  any  objection  whatever.  If  he  allowed  the  defendants  to  erect 
pucca  buildings  upon  the  land  without  objecting,  it  appears  to  me  that  he  was  bound 
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in  the  same  way  in  equity  as  if  he  had  granted  them  a  potta  with  the  privil^je  of 
building  pucca  houses  on  the  land/'  This  case  was  quoted  and  followed  in  Brojonath  v, 
Stewart,  8  B.  L.  R.,  Ap.,  p.  51  (fer  Paul  J.):  and  in  Durga  Persad  v,  Brindabun, 
7  B.  L.  B.,  159  {fer  Ainslie,  J.) 

Reference  may  also  be  made  to  the  case  of  Rani  Rama  v.  Jan  Mahomed,  3  B.  L. 
R.,  A.  C,  18.  Here  it  was  said  :  "If  the  plaintiff  has  a  legal  title  to  the  land,  and 
has  stood  by  without  asserting  his  rights  allowing  Imdad  AH  to  sell  to  the  defendant, 
standing  by  while  Srinandan  has  built  on  and  planted  the  land,  in  the  belief  which  the 
plaintiff  has  encouraged,  or  at  least  permitted  him  to  entertain,  that  he  had  a  good  title. 
It  will  become  a  question  whether  the  utmost  the  plaintiff  is  entitled  to  is  not  to  get  a 
reasonable  rent  from  him.  "—{See  the  judgment  of  Mr.  Justice  Trevor  in  Hurro 
Chundro  v.  Hullodhur,  W.  R.,  Jan.— July  1864.  page  166.)— The  decision  in  that 
case  appears  to  be  in  accordance  with  sound  principles  of  equity.  There  is  a  case 
cited  in  Story's  Equity  Jurisprudence  (Vol.  II,  s.  1549.)  The  Somersetshire  Canal 
Compancy  v,  Harcourt,  24  Beav.,  571,  decided  on  a  similar  ground :  and  see  also 
the  Rochdale  Canal  Compancy  v.  King  16  Beav.,  63A  The  rule  of  equity  is  thus  stated 
by  Lord  Eldon  in  Dann  v.  Spurrier,  7  Ves.,  131  :  "The  Court  will  not  permit  a  man 
knowingly  though  passively,  to  encourage  another  to  lay  out  money  under  an  erroneous 
opinion  of  title,  and  the  circumstances  of  looking  on  is,  in  many  cases,  as  strong  as 
using  terms  of  encouragement.  When  a  man  builds  a  house  on  lands,  supposing  it 
to  be  his  own  or  believing  he  has  a  good  title,  and  the  real  owner,  perceiving  his 
mistake,  abstains  from  setting  him  right,  and  leaves  him  to  persevere  in  his^error, 
a  Court  of  Equity  will  not  allow  the  real  owner  to  assert  his  legal  right  against  the 
other  without  at  least  making  him  full  compensation  for  the  money  he  has  expended.  " 
(See  also  Ramsden  z/.  Dyson,  L,  R.,  i  H.  L.,  I129.)  In  the  case  of  Peter  Nicholl 
V,  Tarini  Charan  Bose,  23  W.  R.,  298,  while  it  was  fully  recognized  that  the  landlord 
had  the  right  to  protect  the  land  from  damage  or  injury,  and  to  prevent  any  use 
of  it,  by  which  its  permanent  usefulness  might  be  impaired  or  endangered,  a  suit 
for  an  injunction  to  restrain  brick  making  and  for  damages  was  dismissed^  as  the 
landlord  had  for  five  and  twenty  years  acquiesced  in  the  land  being  used  for  making 
bricks.     In  Durga  Persad  v,  Brindabun,  7  B.  L.  R.,  159,   A  had  permitted  B  to  erect 

a  thatched  dwelling-house  with  mud  walls  on  a  piece  of  land 
u^"'rhbmidfn"?**'**"°^      belonging  t<5  i4.  5  SO  occupied ^he  land  for  more  than   forty 

years,  whereupon  the  house  and  sjte  were  sold  in  execution 
of  a  decree  against  B^  and  were  purchased  ))y  C  It  was  held  that  B  had  become 
possessed  of  an  assignable  interest,  and  that  A  was  not  entitled  to  dispossess  C.  A 
case  somewhat  similar  is  that  of  Bukshoo  v,  Ilahi  Buksh,  5  Decis.  N.  W.  P.,  365. 
In  the  case  of  Addaita  Charan  v.  Peter  Dass,  17  W.  R.,  383  ;  S.  C,  13  B.  L.  R.,  417 

note,  the  plaintiff,  the  transferee  of  the  landlord's  rights,  sued 

tSi'^SrNSl^ursV*^      ^o  ei«^t  a  P^""^"  ^^^  ^^^  occupied  the  land  upon   which  his 

NutkooRam.a  Decis.  N.      |^^^  ^^^  Standing  for  some   thirty  years,  and  ten  or  twelve 

years  before  the  institution  of  the  suit  had  put  a  katcha-pucca 

wall  round  it.    A  decree  for  ejectment  was  passed,  the  High  Court   (L.  S.  Jackson, 
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J.)  observing:  'Mt  seems  to  be  quite  clear  that  the  permissive  occupation  of  land 
under  such  circumstance  as  the  defendant  has  held  this  land  will  not  give  him  a  rig^ht 
to  retain  possession  of  it  when  the  landlord  desires  to  put  and  end  to  the  tenancy.  " 
The  question  of  compensation  was  here  raised,  but  there  was  no  evidence  on  the  point. 
Somewhat  Similar  to  this  case  was  that  of  Mohur  Ali  v\  Ram  Rutun,  21  W.  R.,  400, 
in  which  the  defendant  was  holding  "  permissively  and  without  any  right "  (for  how 
long  does  not  appear)  a  piece  of  land  of  very  small  area  and  occupied  by  a  shop. 
The  High  Court  (Kemp  and  Glover,  J  J.)  confirmed  the  decree  for  ejectment  passed 
by  the  lower  subordinate  Court.  The  facts  of  this  case  must  have  differed  from 
those  of  the  case  at  7  W.  R.,  142,  in  which  the  opinion  of  Kemp,  J.,  prevailed.  In 
this  latter  case  there  had  been  a  grant  of  the  land  for  purposes  of  residene  many  years 
previously.  In  the  case  of  Prosonno  Kumari  v,  Rutton  Bepari,  I.  L.  R.,  3  Cal , 
696,  the  established  facts  were  that  the  defendants,  their  father  and  grandfather, 
had  been  occupying  the  land  for  fifty  or  sixty  years,  during  which  time  it  had  been 
used  as  a  homestead,  and  occupied  by  a  house  and  fruit  trees.  There  was  no  evidence 
as  to  the  origin  of  the  tenancy,  o^  as  to  who  had  built  the  house  or  planted  the  fruit 
trees.  Rent  had  been  regularly  paid.  The  landlord,  requiring  the  land  for  the  erection 
of  a  kutchery,  served  the  defendants  with  notice  to  quit,  and  then  sued  to  eject  them. 
It  was  held  that  he  was  entitled  to  do  so.  The  cases  of  Shib  Dass  v,  Rama  Dass 
and  Addaita  Charan  v,  Peter  Dass" were  referred  to.  The  High  Court,  Garth,  C.  J., 
and  Birch,  J.,  say  in  their  judgment :  **  There  is  no  law,  of  which  we  are  aware,  in  this 
country,  which  converts  a  holding  at  will,  or  from  year  to  year,  or  for  a  term  of  years, 
into  a  pi;rmanent  tenure,  merely  because  the  tenant  without  any  arrangement  with  his 
landlord  chooses  to  build  a  dwelling-house  upon  the  land  demised.  Such  a  law,  if  it  exis- 
ted, would  in  a  large  number  of  cases  lead  to  great  injustice  and  inconvenience,  and 
would  often  leave  landowners  entirely  at  the  mercy  of  their  raiyats.  Small  kutcha  dwell- 
ings in  this  country  may  be  erected  in  a  short  time  and  at  a  very  trifling  expense  :  and 
if  a  landlord,  as  soon  as  he  or  his  agent  discovers  such  a  dwelling  to  have  been  erected 
were  obliged,  on  the  one  hand,  to  turn  the  tenant  out,  or  make  him  pull  down  his 
house ;  or,  on  the  other  hand,  as  the  only  alternative,  to  allow  the  tenant's  permis- 
sive holding,  to  become  a  permanent  tenure,  the  consequences  would  often  be  disas- 
trous to  tenants  or  very  unjust  to  landlords.  The  truth  is  that  the  terms  of  a  holding, 
as  between  landlord  and  tenant,  mast  always  be  matter  of  contract,  either  expressed 
or  implied.  If  they  enter  Jnto  an  express  agreement  of  tenancy,  either  written  or 
verbal,  such  agreement  generally  define^:  the  terms  of  the  holding.  If,  on  the  other 
hand,  a  tenant  is  let  into  possession  without  any  express  agreement,  and  pays  rent, 
he  becomes  a  tenant  at-will,  or  from  year  to  year ;  or,  in  other  words,  holds  by  the 
landlord's  permission  upon  what  may  be  the  usual  terms  of  such  a  holding  by  the 
general  law  or  by  local  custom  ;  and  in  such  a  case  he  is,  of  course,  liable  to  be 
ejected  by  a  reasonable  notice  to  quit.  Occasionally  there  are  local  customs  by 
which  special  terms  and  incidents  are  engrafted  upon  the  contract  of  tenancy ;  but 
the  existence  of  the  custom  in  such  cases  must  be  matter  of  proof,  and  no  Judge 
has  a  right  to  act   upon  such  customs  unless  their  existence  is  duly  esUblished.     In 
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this  case  no  such  custom  is  even  suggested,  and  as  there  was  no  express  agreement  of 
tenancy,    and    no  evidence  of  its  origin,  the  defendants  must  be  considered  as  holding 

from  year  to  year,  and  liable  to  be  ejected  by  a  proper  notice  to  quit " 

"If  a  tenant  wishes  to  build  dwelling-houses  upon  his  land  he  should  take  care 
to  make  a  proper  arrangement  accordingly  with  his  landlord.  He  has  no  rijght  to  hire 
his  land  for  one  purpose  upon  an  ordinary  permissive  holding  from  year  to  year,  or 
at  will,  and  then,  by  using  it  for  another  purpose,  to  convert  it,  at  his  own  option, 
and  without  consulting  his  landlord's  wishes,  into  permanent  tenure.  Such'  a  law 
if  it  were  in  force,  would  be  manifestly  unjust  to  the  landlord,  and  would  lead  to  much 
litigation  and  inconvenience " 

"  In  some  instances,  no  doubt,  either  from  expressions  used  in  the  contract  of 
tenancy,  or  from  the  fact  of  land  having  been  let  by  a  landlord  expressly  for  the  pur- 
pose of  the  tenant  building  pucca  houses  upon  it,  such  circumstances,  coupled  with  a 
long  and  uninterrupted  possession  by  the  original  grantee  and  his  descendants,  have 
been  held  to  raise  a  presumption  that  the  tenure  was  intended  to  be  permanent : 
but  such  cases  often  create  doubt  and  difficulty,  and^Ms  always  far  safer  for  a  tenant 
if  he  means  to  build,  to  have  the  terms  of  his  tenure  clearly  defined  by  a  written 
instrument." 

In  this  case  no  question  of  compensation  appears  to  have  been  raised,  and  the  houses 
were  apparently  ordinary  huts  and  not  brick  buildings.  There  was  no  evidence  that  the 
holding  was  of  a  permanent  character,  or  for  any  defined  period. 

The  prinoiple  of  this  decision  was  extended  (wrongly  we  submit)  to  Taruk  Podo 
V.  Shyama  Churan,  8  C.  L.  R.,  50,  in  which  the  defendant  had  been  in  possession 
for  upwards  of  20  years,  and  the  lands  had  been  originally  put  into  the  possession  of 
the  defendant  for  building  purposes,  and  the  defendant  had  built  mud  houses,  planted 
trees,  and  dug  a  tank.  The  Court  (McDonell  and  Field.  JJ.)  observed:  "There 
is  no  law  in  this  country  which  gives  anything  in  the  nature  of  a  protected  tenure 
or  holding  to  a  person  who  has  occupied  such  a  piece  of  land,  however  long  may  have  . 
been  the  period  of  his  possession."  So  in  Prosunno  Kumar  v,  Jugumath,  10  C.  L.  R., 
25,  it  was  held  that,  although  where  land  is  let  for  building  pucca  houses  upon  it, 
or  where  the  tenant  with  the  knowledge  of  the  landlord  does,  in  fact,  lay  out  large 
sums  upon  the  land  in  buildings  or  other  substantial  improvements,  that  fact,  coupled 
with  a  long  continued  enjoyment  of  the  property  by  the  tenant  or  his  predecessor  in 
title,  might  justify  a  Court  in  presuming  a  permanent  grant,  specially  if  the  origin 
of  the  tenancy  could  not  be  ascertained,  yet*the  mere  circumstance  of  tenant  occupying 
buildings  upon  property  will  not  justify  such  a  presumption,  unless  it  can  be  shown 
that  they  were  erected  by  him  or  his  predecessor,  because  a  landlord  might  let 
property  of  that  kind  as  agricultural  land  at  will  or  from  year  to  year."  (Garth,  C.  J.^ 
and  Morris,  J.)  The  course  of  these  decisions  has  very  much  changed  by  the  prin- 
ciple laid  down  in  Gobinda  Chunder  v.  Aynuddin,  11  C.  L.  R.,  281.  The  Court  (Garth, 
C.  J.,  and  Mitter,  J.)  observed :  "  In  this  case  we  think  that  therie  was  quite  sufficient 
ground  to  justify  the  Court  below  in  presuming  a  grant  of  a  permanent  nature  iniavour 
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of  the  defendant's  ancentors.  It  is  conceded  that  the  land  in  question  was  never  let 
for  agricultural  purposes.  It  was  apparently  let  upwards  of  sixty  years  ago  for  build- 
ing purposes ;  because  it  is  found  that  after  the  grant  (whatever  it  was),  these  build- 
ings, which  are  of  a  substantial  character,  were  erected  some  sixty  years  ago  by  the 
defendant's^  ancestors,  and  that  they  and  their  ancestors  have  lived  there  ever  since. 
Under  those  circumstances,  we  think,  the  Court  below  were  at  liberty  to  presume, 
if  they  thought  fit,  that  the  land  was  granted  for  building  purposes,  and  that  the 
grant  itself  was  of  a  permanent  character.  This  has  been  explained  in  several  recent 
c§ses,  and  amongst  others  in  the  case,  to  which  our  attention  has  been  called,  reported 
in  ID  C.  L.  R.,  25.  If  the  land  had  originally  been  granted  for  agricultural 
purposes,  then  the  defendants  would  probably  have  had  another  answer  to  the  suit, 
namely  that  they  had  acquired  a  right  of  occupancy.  But  as  the  circumstances  under 
which  the  original  grant  was  made  tend  to  show  that  it  was  made  for  building 
purposes,  then  the  Courts  below  were  at  liberty  to  presume  that  the  grant  was  of  a 
permanent  nature.  In  the  case  mentioned  by  the  learned  Judge  (Prosunno  Kumari  v. 
Button  Bepary,  I.  L.  R.,  3  Cal.»  696),  which  he  thought  governed  the  case,  it  did 
not  appear  that  the  defendant^or  their  ancestors  had  ever  built  upon  the  land  or  laid 
out  any  money  upon  it ;  indeed  it  was  found  by  the  lower  Courts  in  that  case,  that 
such  kutcha  buildings  as 'were  upon  the  land  had  not  been  erected  by  the  defendants." 
Compare  Rangalal  Lohia  v,  Wilson,  I.  L.  R.,  26  Cal.,  204;  2  C.  W.  N.,  718.  But 
in  ArutSahooi^.  Prandhan  Pykara,  I.  L.  R.,  10  Oal.,  502,  the  Court  below  did  not 
raise  the  presumpotion  of  a  permanent  grant  and  the  High  Court  did  not  interfere. 
Most  of  these  cases  are  discused  in  Nabu  Mandal  v,  Sholim  Malik,  I.  L.  R.,  25  Cal., 
896),  in  which  it  was  held  that  mere  long  possession  was  not  sufficient  to  justify  the  pre- 
sumption of  the  tenure  being  of  a  permanent  and  transferable  nature.  In  Krishna 
Kishor  Neogi  v.  Mir  Mahomed  Ali,  3  C.  W.  N.,  255,  it  was  said  that  a  landlord 
by  merely  not  objecting  to  his  tenant's  raising  a  pukka  building  does  not  confer  on 
the  tenant  a  permanent  right  to  remain  on  the  land,  and  though  long  possession 
coupled  with  the  acquiescence  of  the  landlord  in  the  raising  of  pukka  buildings  and 
his  receiving  rent  after  such  buildings  have  been  raised  may  justify  the  inference  that  a 
tenant  has  such  a  right,  yet  if  the  landlord's  interest  was  let  out  in  ijara  at  the  time  the 
building  was  raised,  the  absence  of  objection  on  his  part  should  not  be  construed  as 
amounting  to  acquiescence.  Then,  in  Ismail  Khan  i^.'Jaigun  Bibi  I.  L.  R.,  27  Cal., 
570 ;  4  C.  W.  N.,  210),  it  was^eld  that  in  a  suit  for  ejectment  which  a  tenant  resists 
on  the  ground  that  the  tenancy  is  a  permanent  one,  and  that  the  landlord  stood  by  and 
permitted  him  (the  tenant)  to  erect  pukka* buildings  on  the  land  in  the  belief  that 
the  said  tenancy  was  a  permanent  one,  it  is  incumbent  on  the  tenant  to  show  that  in 
erecting  the  buildings  he  was  acting  under  an  honest  belief  that  he  had  a  permanent 
right  in  the  land,  and  that  the  landlord,  knowing  that  he  (the  tenant)  was  acting  under 
such  belief,  stood  by  and  allowed  him  to  go  on  with  the  construction  of  the  building. 
The  Privy  Council,  too,  on  the  authority  of  Ramsden  v.  Dyson,  L.  R.,  i  H.  L. 
127),  has  laid  down  that  lessors  are  not  estopped  is  equity  from  bringing  suits  for 
ejectment  merely  by   reason  of  their  tenants  having  erectedpermanent  structures  on 
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the  land  in  the  knowledge  of  and  wiithoilit  interference  by  the  lessors. — Befti  Ram  v. 
Rundun  Lai,  L.  R.,  26  L  A.,  58 ;  L  L.  R.,  21  All ;  496 ;  3  C.  W.  N.,  502. 

183ii     Nothing  in  this  Act  shall  affect  any  custom,  usage 
Saving  of  custom.        ^^  customary   right   not   inconsistent,  with,  or 
not   expressly    or    by   necessary    implication 
Modified  or  abolished  by,  its  provisions. 

Illustrations, 

(i)  A  usage  under  which  a  raiyat  is  entitled  to  sell  his  holding  Without  the  Consent 
tbi'f  hi*  landlord  is  not  inconsistent  with,  and  is  not  expressly  or  by  necessary  implication 
modified  or  abolished  by  the  provisions  of  this  Act.  That  usage,  accordingly,  wherever 
it  may  exist,  will  not  be  affected  by  this  Act. 

(2)  The  custom  or  usage  that  an  under-raiyat  should,  under  certain  circumstances, 
acquire  a  right  of  occupancy  is  not  inconsistent .  with,  and  is  not  expressly  or  by 
necessary  implication  modified  or  abolished  by,  the  provisions  of  this  Act.  That 
custom  or  usage  accordingl)',  wherever  it  exists,  will  not  be  affected  by  this  Act. 

Custom  and  usage: — The  Rent  Commission  remarked;     "We  have  provided 
that  nothing  in  the  Bill  shall  affect  any  custom  or  customary  right  not  inconsistent  with 
or  not  expressly  or  by,  necessary  implication  modified  or  abolished  by,   its  provisions." 
The  mode  of  proving  custom  is  not  very  well  understood  in  this  country,  and  unfortun*- 
nately  notwithstanding  a  dictum  of  Sir  Barnes  Peacock  (see  Hill  v,  Iswar  Gh5se,  W. 
R.,  F.  B.,  156,  and  Thakurani  v,  Biseswar,  B.  L.  R.,  F.  B.,  326)  to  the  conlrary,  an 
idea  got  to  prevail  that  Act  X  had  superseded  all  customs,  and  was  intended  to  do  away 
with  all  agricultural  rights,  except  those  specially  mentioned  and  provided  for  in    that 
Act.    We  believe  that  there  are  many  local  customs,  in  this  as  well  as  in   every  other 
country,  well  understood  by  the  people,  recognized  by  the  Iandk>rds,  and  susceptible 
of  proof  in  the  Courts  of  Justice,  and  we  think   it   very  desiral^e  to    make  it  clearly 
understood  that  the  Bill  is  not  intended  to  interfere   with   any   of  these,  unless  they 
have  been  expressly  rescinded  by,  or  are  clearly  inconsistent  with,  its    provisions."     In 
Lachman  v,  Akbar,    I.  L.  R.,   i    All.,   440,   the   plaintiffs  as  zemindars  sued  the  ^ 
tenants  for  a  declaration  of  their  manorial  rights  as  against  all  the  tenants  collectively 
to  all  trees  of  spontaneous  growth,    the  fruit  of  mango,    mohua,   and  appropriation 
by  the  other  trees  planted  by   the  defendants,  and  of  their  right  to  receive  a  tribute 
of  two  ploughs  annually,  as  also  as  an  oflfericig  of  a   certain   quantity   of   poppy-seed 
hemp,  bhusa,  cow-dung  cakes,  and  other  farm  produce  on  the  occasion  of  the  marriage 
of  the  lower  caste  tenants,  with  a  further  right  to  levy  as  dues  from  the  said  tenants  a 
proportionate  quantity    of  sugarcane    juice  prepared  by   each   sugar  manufactory, 
and  the  presenUtion  of  a  certain  number  of  sticks  of  sugarcane  on  a  certain  day  in 
each  year  to  the  plaintiff.    The  High  Court    in   remanding  the  case    for  further  in- 
quiry observed :     "  The  most  cogent  evidence  of  custom  is  not  that  which. is  afforded 
by  the  expression  of  opinion  as  to  the  existence,  but  by  the  enumeration  of  instances 
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in  which  the  allied  custom  has  been  acted  upon,  and  by  the  proof  afforded  by 
revenue  or  judicial  records  or  private  accounts  and  receipts  that  the  custom  has  been 
enforced."  To  prove  a  local  custom,  evidence  must  be  precise  and  conclusive. — 
Tekait  Durga  Prosad  v,  Tekait  Durga  Kumar,  20  W.  R*,  154.  The  custom 
must  be  qf  that  part  of  the  country  where  the  tenancy  is  situate. — Annapuma  v. 
Uma  Charan,  18  W.  R.,  55.  Until  some  connection,  either  geographical  or  political 
is  shown  to  exist  between  any  two  districts,  there  is  no  ground  for  inferring  the  custorti 
of  one  district  from  its  existence  in  another. — Maharani  Heyanath  v,  Burni  Narain, 
\2  W.  R.,  329.  In  Kupil  Rai  v.  Radha  Prosad  Sing,  I.  L.  R.,  5  All..  261,  it 
iippeared  that  the  defendants  were  occupancy -tenants  of  certain  lands,  that  these  lands 
submerged  and  reappeared  after  some  years,  that  the  tenant  neither  relinquished  nor 
paid  rent  for  them  ;  it  was  held  that  the  claim  of  the  landlord  that  he  was  entitled 
to  them,  according  to  a  local  custom,  was  not  tenable  with  reference  to  the  provisions 
of  Act  XII  of  1881  (N.  W.  P.,  Bent  Act).— See  Luchmiput  v.  Sadatulla,  12  C.  L.  R. 
In  Lala  v.  Hera  Singh,  I.  L.  R.,  2  All.,  50,  the  claim  was  for  the  recovery  of  a  cess 
xvliich  it  was  alleged  was  payable  i;i  accordance  with  the  custom  of  the  village  on  the 
second  marriage  of  a  widow  of  the  Bamaiya  caste.  In  dismissing  the  suit,  OldHeld, 
J.,  observed:  "  Amongst  the  conditions  essential  for  establishing  a  custom  are  that 
the  custom  is  of  remote  antiquity,  that  it  has  been  continued  and  acquiesced  in,  that  it  is 
reasonable  and  certain,  and  not  indefinite  in  its  character."  Stuart,  C.-J.,  concurred  in 
the  above  view.. — See  also  Dwaricanath  v.  Hurish  Chandra,  I.  L.  R.,  4  Cal.,  925; 
Uam  Luksmi  v.  Perumal,  12  B.  L.  R.,  396  ,-  Hara  PiDsad  v.  Shiv  Dayal,  26  W.  R,, 
55,  B.*C., ;  Luchman  v.  Akbar,  1.  L,  R.,  i  AH.,  440.  In  Chandra  Kumar  v. 
Praree  ILal,  6  W.  R.;  160,  it  was  held  that  a  custom  as  to  the  transferability  of 
khudkast  jotes  need  not  be  absolutely  invariable.  According  to  the  custom  of  the 
Hooghly  District,  a  tenure  granted  for  building  purpose  is  transferable. — 12  W.  R., 
405.  In  an  inquiry  as  to  whether  tenures  of  a  certain  class  are  transferable  according^ 
to  local  custom,  it  is  sufficient  if  there  is  credible  evidence  of  the  existence  and 
anliquity  of  the  custom,  and  none  to  the  contrary  ;  there  is  no  necessity  for  the  witness- 
es to  fix  any  paricular  time  from  which  such  tenures  become  transferable. — 11  W.  R., 
3  ^g.  It  is  doubtful  if  any  distinction  obtains  in  this  country  between  usage  and  custom. 
The  English  law  recognises  the  following  distinction :  '*  Usages 
***^*  known  as  customs  of  the  country,   although   liot  customs,    if 

strictly  so  called,  are  usages  existing  generally  in  a  district,  and  will,  unless  expressly  or 
impliedly  included  by  the  contract,  be  imported  into  and  regulate  contracts  of  tenancy, 
although  the  contract  be  in  writing  or  in  deed  " — (Wigles worth  v,  DaUison,  i  Smith, 
L.  C,  598  ;  see  Woodfall,  L.  &  T.,  707).  In  Jugomohan  v.  Manik  Chand,  7  Moore's 
1.  A.,  263,  their  Lordships  of  the  Judicial  Committee  observed:  " There  needs  not. 
the  antiquity,  the  uniformity  or  the  notoriety  of  custom,  which  in  respect  of  all  these 
becomes  a  local  law.  The  usage  may  be  still  in  its  growth  ;  it  may  require  evidence 
for  its  support  in  each  case ;  but  in  the  result  it  is  enough  if  it  appear  to  be. 
so  well  known  and  acquiesced  in  that  it  may  be  reasonably  presumed  to  have 
been  an  ingredient  tacitly  imported  by  the  parties  in  their  contract.  "     In  the  case 
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of  Pulakdhari  Bai  v.   Manners  and  others,   I.   L.   R.,   23  Cal.,    179,   an    attempt 
has   been  made  to  draw  a  distinction  between  a  custom   and  a  usage  upon  the 
languages  of  this  section.    The  learned  Judge  (Prinsep,  J.)  observed :     "  Although 
^o  reference  was  expressly  made  in  section  183   itself  in  regard  to  the  validity  of  a 
transfer  in  accordance  with  usage  which   may    be  established    by  evidence  of  a  less 
substantial    character  that  required  to  prove     a    custom,   illustration  (i)   to  section 
183  seems  to  show  that  this    was  contemplated   by  the   Legislature.    That  expla- 
nation is    as  follows :     *  A  usage  under  which   a   raiyat  is  entitled  to  sell   his  hold- 
ing without    the  consent  of  his  landlord  is  not  inconsistent  with  and  is  not;expired^or 
by  necessary  implication  modified  or  a  bolished  by  the  provisions  of  this  Act,   that 
usage  accordingly  wherever  it  may  exist     will   not  be  affected  by  this  Act.'  "     He 
quoted  the  observations  of  their  Lordshi  ps    the  Privy  Council  Judges  in  Jugo  Mohun 
V,  Manik  Chand,  7  Moore's  L   A.,    263,  cited  above  and  observed :     "In  applying 
this  case  it  must  b3  borne  in  mind    that  it  relates  to  a  usage  in  dealing  in  particular 
class    of  mercantile  transactions  and  contracts  made  in  the  course  of  such  business. 
Consequently  in  introducing  these  principles  in  the  {present  case,  which  does  not  relate 
to  contracts  entered  into  between  the  parties  to  negation  but  affects  a  third  party, 
the  landlord,  it  would  be  necessary  either  to  prove  the  existence  of  the  usage  on  his 
estate  or  that  it  is  so  prevalent  in  the  neighbourhood  that  it  can  be  reasonably  pre- 
sumed to  exist  on  that  estate.     It  may  be  that  the  usage  may  have  gradually  sprung 
up  all  round  an  estate,  and  yet  never  have  been  introduced  on  it  or  been  recognised 
on  it,  and  therefore  in  considering  the  evidence  it  is  of  much  importance  that  this  should 
be  taken  into  consideration  in  connection  with  the  conduct  of  the  landlord  in  regard 
to  any  such  transfers  as  may  have  taken  place  without  his  consent."     Th3  learned 
Judges    in  the  case  of  Dalgeish  v.  Guzuffer  Hossain,   I.  L.  R.,  23  Cal.,  427,  went 
further  and  observed :     *  The  word  usage  at  any   rate  would  include  what  people 
are  now  or  recently  in  the  habit  of  doing  in  a  particular  place.     It  may  be  that  this 
particular  habit  is  only  of  a  very  recent  origin,  or  it  may  be  one  which  has  existed  for 
a  long  time.     If  it  be  one  regularly  and  ordinarily  practised  by  »he  inhabitants  of  the 
place  where  the  tenure  exists,  this  would  be    usage  within  the   meaning  of  s.    183.'" 
The  following  extract  from   Broom's  Commentary  on  the  Common  Law  will  be  in- 
teresting on   this  subject  and   useful :— The   lex  non    scripto  is  an  unwritten  law, 
comprising  those  principles,   usages,   and  rules  of    conduct, 
"  Lex  non  scripta/*  applicable  to  the  Govemmeftt   and  security  of   person  and 

property,   which  do  not  depend  for  their  authority  uporf  any  existing,  express  and 

positive  declaration  of  the  will  of  the  Legislature.  It  comprises,  and  mainly 
consists  of,  '  customs,  '  whether  general  or  particular,  and  has  been  often  called  the 
customary  law.'*     "These  customs  date  from  a  remote    antiquityf,    and  are  in 


«  Sec  I  Bla  Com.*  68*  "  A  general  immemorial  usage  not  incontistent  with  any  statute,  especially  If  it 
be  the  result  of  evident  necessity,  and  withal  tendeth  to  the  public  safety,  is,  I  apprehend,  part  of  the  Common 
Law  of  England."— i»*r  Foster,  J.  (R.  v.  Broadfoot,  18  How.  St.  Tr.  i33>) 

t  *The  law  and  custom  of  England  is  theinhcfiUncc  of  the  subject,  which  he  cannot  bt  dcpirved  •£ 
without  bis  assent  in  Parliament."— b  Rep.,  ag. 
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some  instances  believed  to  have  originated  from  Acts  of  the  Legislature  of  which  no 
trace  or  record  now  remains.  It  has,  therefore,  been  justly  said,  that  the  lex  non 
scripta  consists  of  those  rules  and  maxims  concerning  the  persons  and  property 
of  men  which  have  obtained  by  the  tacit  assent  and  usage  of  the  inhabitants  of  this 
country,  anrf  have  the  same  force  and  authority  as  Acts  of  Parliament ;  the  only 
difference  between  the  two  being,  that  the  consent  and  approbation  of  the  people  with 
respect  to  the  one  is  signified  by  their  immemorial  use  and  practice,  whereas  their 
approbation  of,  and  consent  to,  the  other,  is  declared  by  Parliament  to  whose  enact- 
in^ts  every  member  of  the  community  is  considered  as  virtually  a  party.*  Althougb 
in  all  probability,  it  is  only  partially  true  that  our  customary  or  unwritten  law  flows 
from  the  express  act  or  sanction  of  the  supreme  power,  yet  it  may  be  curious  to  remark 
that  something  very  similar,  or,  at  all  events,  analogous  to  such  a  mode  of  derivation, 
has  actually  occurred  almost  within  living  memory  in  the  United  States  of  America,  where 
it  is  an  established  doctrine  that  English  Statutes,  passed  prior  to  the  Declaration  of 
•Independence,  or,  at  all  events,  to  the  emigaration  of  the  forefathers  of  the  American 
people,  so  far  as  applicable  to  theirs  institutions,  must  be  taken  to  constitute  a  part  of 
the  Common  Law  of  that  realm.f  This  proposition  has  been  broadly  laid  down  by 
some  of  the  most  eminent  Judges  of  the  United  States,  and  will  serve  to  ilhistrate 
the  manner  in  which  the  statute  law,  or  lex  scriptUt  of  a  country,  though  ceasing  to  be 
operative  as  such,  may  become  blended  with,  or  even  form  an  integral  and  ascertainable 
portion  of,  its  unwritten  law. 

Customs  may  be  either  general  or  particular.    As  referable  to  general  customs 
properly' so  called,  SirW.  Blackstone  specifiesj  that  rule  of 
n  n.  CMS  oms.  j^^  which  settles  the  course  in  which    lands  descend  by  in- 

heritance, that  rule  which  prescribes  the  solemnities  and  obligation  §  of  contracts^ 
which  declares  the  principles  applicable  to  the  expounding  of  wills,  deeds,  and 
Acts  of  Parliament,  which  indicates,  the  respective  remedies  of  civil  injuries. 
Doctrines,  such  as  these,  he  remarks,  are  not  set  down  in  any  written  statute  or 
Ordinance,  but  depe'nd  merely  upon  immemorial  usage  for  their  support.  "  It 
is  here  to  be  observed,  on  the  one  hand,  that  the  lex  non  scripta  might,  in 
some  imaginable  cases,  control  the  statute  law,  as  if  that  law  were  against 
common  right  and  reason,  or  repugnant  or  impossible  to  be  '  performed.  ||  And, 
on  the  other  hand,  it  is  noticeable  that  our  customary  law  will,  in  many  cases 
nullify  the  acts  and  contracts  of  individuals,  and  will  even  interfere  with  the  dispositions 
which  they  may  make  of  their  private  property.  A  *  man  ,'  for  instance,  •  cannot  alter  the 
usual  line  of  descent  by  a  creation  of  his  own/^     He  cannot  give  an  estate  in  fee  simple 


*  I  Reeves  Hist  Enfif.    Law,  and  ed.,  2  ;  see  i  Bla.  Com.,  64,  68. 
-    t  »  Kent  Com.,  loth  ed.,  535.  and  note  thereto. 
X  Com.,  68. 

(  As  to  the  obligatory  force  of  contrats,  pott.  Book  11,  Chap.  i. 

II  Dr.    Bonham's  case,  8,  Rep.,  ii8a  j  per  Best,  J.,  Forhes  v.  Cochrane,  a  B.  &  C,  471 ;  Treat  Eq.,   %  ;  Aiy- 
.Gorham  v.  B.  P.  of  Exeter,  s  Exch.,671 ;  Dwarr.  Stats,  and  ed.,    480-4. 
S  P«r  Lord  St.  Leonards,  Egerton  v.  Earl  Brownlow,  4  H,  L.  Ca.,  a 
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to  a  person  and  his  heirs  on  the  maternal  side,  because  the  law  has  already  said  how 
a  fee  simple  estate  shall  descend.  In  this  case,  the  law  does  not  allow  of  a  capricious 
disposition  of  property,  and  still  less  will  it  sanction  the  attaching  of  any  condition 
to  property  which  is  against  the  public  good.  Thus,  a  case  occurs  in  the  old  books  of 
a  man  making  a  condition  that  his  devisee  should  not  cultivate  his  arable  land  wihich 
is  void  because,  it  is  against  the  prosperity  of  the  country  and  for  no  other  reason. || 
But  although  the  law  of  England  will  not  allow  a  man  to  indulge  in  every  fanciful 
disposition  of  his  property,  it  will  allow  him  to  put  his  estates  in  settlement  for  the 
purpose  of  providing  for  those  who  are  to  come  after  him,  and  in  doing  so,  it  gives 
him  all  the  rational  power  of  disposition  which  he  can  reasonably  desire.  Even  upon 
the  power  of  disposition  by  settlement,  it  will,  however,  impose  such  limits  and  restraints 
as  are  required  by  considerations  having  reference  to  the  public  good  :  the  principles 
which  govern  its  decisions  upon  this  subject  being  embodied  in  the  maxim,  Stj:  utere 
tuo  ut  alienum  non  Icedas  (which  applies  to  the  public  in  at  least  as  full  force  as  to 
individuals),  and  in  the  equally  expressive  maxims,  Nihil  quod  est  incove  niens  est 
lidtum  and  Salus  republiccs  suprema  lex,*  "  Cqpspicuous  amongst  general  custom? 
stands  the  lex  mercatoria  or  law  merchant,f  a  i>ranch  of  law  deduced  from  the 
*  practice  and  customs  of  merchants  aided  and  regulated  by 

xmercatora*  a  long  series  of  judicial  decisions,   as  also  by  the  express 

enactments  of  the  Legislature,  which  has,  especially  of  late  years,  exercised  much 
vigilance  in  aiding  fair  commercial  enterprise  on  the  one  hand,  and  in  checking 
undue  speculation  on  the  other.  *'  To  evidence  of  mercantile  custom,  which,  when 
established  and  shown  to  prevail  generally,  J  becomes  part  of  our  common  law,  much 
weight  is  attached  in  Courts  of  Justice ;  and,  in  illustration  of  this^remark,  a. 
reference  to  Bellamy  v.  Marjoribanks,§  which  involved  an  important  question  as 
to  the  precise  effect  of  crossing  a  cheque,  may  suffce.  At  the  trial  of  that  case  (as 
appears  from  the  report),  some  of  the  most  eminent  bankers,  and  the  most  experienc- 
ed bankers  '  clerks  in  London  were  exaniined  as  to  to  existence  of  a  particular  custom 
alleged  by  the  plaintiff  in  his  declaration,  and  denied  by  th§  defendant,  and  the 
Court,  in  adjudicating  upon  a  motion  for  a  new  trial  on  the  ground,  inter  alia,  that 
the  verdict  was  against  evidence,  admitted  that  a  custom  such  as  that  contended, 
for  would  be  binding  and  obligatory  upon  bankers  if  proved ;  and  that  it  might 
be  proved  *by  a  long,  well-known,  acknowledged,  and  universal  usage  anH 
practice  amongst  bankers  to  act  in  accordance*  with  it.*  "So  in  Brandon  v. 
Bamett,||  Lord  Campbell  remarks  that,  'the  general  lien  of  banker  is  part 
of  the  law  merchant,  and  is  to  be  judicially  noticed,  like  the  negotiability  of 
bills  of  exchange  or  the  days  of  grace  allowed  for  their  payment.  When  a  general 
usage  has  been  judicially  ascertained  and  established  it  becomes  part  of  the  law 
merchant,  which  Courts  of  Justice  are  bound  to  know  and   recognise.    Such  has  been 


*  See  per  Lord  Truro,  4  H.  L.  Ca.,  195. 

t  As  to  which,  see  Ram  Scl.  Leg.  Judgment,  Chap.  8 ;  i  Bla.  Com.,  873  J  8  C.  B.,  967,  note  (a). 

X  As  to  custom  or  usages  of  trade  prevalent  in  particular  places,  post,  p.  19. 

f  7  Bach.,  389'    As  to  the  existing  law  with  reference  to  crossed  cheques,  post,  Book  11  Chap.,  3. 

II  3  C.  B.,  Si9i  530;  S.  C,  13  C.  &  F.,  787;  per  Best  C.  J.,  5  Bing.f  164. 
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the  invariable  understanding  and  practice  in  Westminster  Hall  for  a  great  many- 
years  ;  there  is  no  decision  or  dictum  to  the  contrary,  and  justice  could  not  be 
administered  if  evidence  were  to  be  g^ven  toties  quoties  to  support  such  usages,  air 
issue  being  joined  upon  them  in  each  particular  cases. '*" 

A  particular  or  local  custom  may  be  defined  to  be  an  usage  which  'has* 
obtained  the  force  of  law  and  is  in  truth  the  binding  law 
Particular  or  locai.custom.  ^^^^.^  ^  particular  district  or  at  a  particular  place  of  the 
persons  and  things  which  it  concerns.' f  A  custom,  therefore,  in  so  far  as  it 
extends,  supersedes  the  general  law4  **  Such,  according  to  Blackstone,{  is  the 
custom  of  gravel  kmd  in  Kent  and  some  other  parts  of  the  kingdom  which  ordains, 
among  other  things,  that  not  the  eldest  son  only  of  the  father  shall  succeed  to  his 
inheritance,  but  all  the  sons  alike ;  and  that,  though  the  ancestor  be  attainted  and 
hanged,  yet  the  heir  shall  succeed  to  his  estate  without  any  escheat  to  the  lord.  Such 
is  the  custom  which  prevails  in  divers  ancient  boroughs  and  therefore  called  borough- 
English,  that  the  youngest  son  shall  inherit  the  estate  in  preference  to  all  his  elder 
brothers.  II  Such  is  the  custom  in  Qf.her  boroi^hs,  that  a  widow  shall  be  entitled  for 
her  dower  to  all  her  husband's  IJUids,  whereas  at  the  common  law  she  shall  be 
endowed  of  one-third  part  only.  Such  also  are  the  special  and  particular  customs 
of  manors  of  which  every  one  has  more  or  less,  and  which  bind  all  the  copy-hold 
and  customary  tenants  who  hold  of  the  said  manors.^  "  Now  all  these,  and  similar 
special  customs  being  deviations  from  the  general  law  of  the  lands  are  good  only  by 
virtue  of  long-continued  usage  and  of  that  consent,  on  the  part  of  such  portions  of 
community  as  are  more  immediately  affected  by  them,  which  is  to  be  implied 
therefrom,* 

"  I.    A  custom,  therefore,  says  Sir  W.  Blackstone,  in  order  that  it  may  be  \egai 

and  binding,  must  *  have  been  used  so  long  that  the  memory 

Cuttom  whence  it  dates  &c.  ^  «.i_         *.    j.      i.i_  4.  ^.i.   1.  •£ 

of  man  runneth  not  to  the  contrary,;  so  that  if  anyone  can 

shew  the  beginning  of  it,  it  is  no  good  custom.     For  which  reason  no  custom  can  prevail 

against  an  express  Act«of  Parliament,  since  the  Statute  itself  is  a  proof  of  a  time   when 

such   a  custom  did  not  exist.'**    Now  legal  memory  dates  from  the  first  year  of  the 

reign  of  Richard  I ;  but  it  must  not,  therefore,  be  supposed  that  it  was   even   prior   ta 

the  Stat.   2   &  3  Will.  I V,  c.   71,  in  all  cases  necessary  to  produce  evidence  extending 

over  so  long  a  period  of  the  existence  of  a  particular  custom   in  dispute.     From    proof 

of  the  enjoyment  of  a  custom  for  a*much  less  period,  e.g-^  for  so  short  a  time  as  twenty 

*  __i . 

«  Cited  per  Byles,  J.>  Hare  t.  Henty  loC.  B.,  N.  S.,  s$- 

tjadgm.,  Tyson  v.  Smitli,  9  Ad.  &  £.,421:  per  Yates»  J.,  Millar  v.  Taylor,  2  Burr.,  2368.  In  Cox  v^ 
Mayor  of  London,  a  H.  &  C,  401 ;  S-  C,  i  id.,  338,  357,  a  custom  of  the  City  of  London  was  held  to  be  roid 
in  law,  as  violating  **  every  principle  of  justice  and  every  rational  rule  of  jurisprudence  and  procedure.** 

t  Jndgm.,  Lord  Falmouth  v.  George,  5  Bhig.,  393. 

f  1  Com.,  74.5. 

H  See  Muggleton  v.  Barnett  (in  Error),  a  H.  &  N.,  6531  S.  C,  i  id.,  2«a. 

%  See  per  Coclcburn,  C.  J.,  Muggleton  v.  Barnett,  a  H.  &  N.,  681.  As  to  manorial  custonts,  see  Richardson 
V.  Walker,  a  B.  &  C,  817 ;  per  Lord  Cranworth,  Marquis  of  Salisburry  v.  Gladstone^  9  H.  L.  Ca.,  701 

«*  I  Bla.  Com.,  76. 
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years,  a  jury  has,  in  the  absence  of  eVidfence  to  the  contrary,  been  held  justified  in 
finding  that  the  custom  has  existed  iitimemoriallyk*  And  now  where  a  claim  *  may 
be  lawfully  made '  at  the  common  law,  by  custom,  prescription, f  or  grant  to  any 
right  of  common  or  other  profit  or  benefit  to  be  taken  and  enjoyed  from  or  upon  *  the 
land  of  any  person,'  or  *  to  any  way  or  other  easement  or  to  any  watercour^,  or  the 
use  of  any  water  to  be  enjoyed  or  derived '  upon  or  from  the  land  of  any  person, 
reference  will  have  to  be  made  to  the  ist  and  2nd  sections  J  respectively  of  the  Statute 
just  mentioned,  which  was  passed  with  a  view  to  *  shortening  the  time  of  prescription 
in  certain  cases.'  • 

**2,  A  custom  must  have  been  continued  because  '  any  interruption  would  cause 
a  temporary  ceasing  ;  the  revival  gives  it  a  new  beginning 
iiSd.""**  ^^^  ***^"  which  will  be  within  time  of  memory,  and  thereupon  the 
custom  will  be  void.  But  this  must  be  understood  with  regard 
to  an  interruption  of  the  right ;  for  an  interruption  of  the  possession  only  for  ten  or 
twenty  years  will  not  destroy  the  custom.  As,  if  the  inhabitants  of  a  parish  have  a 
customary  right  of  watering  their  cattle  at  a  certain  pool,  the  custom  is  not  destroyedj 
though  they  do  not  use  it  for  ten  years,  it  only  becomes  more  difficult  to  prove ;  but 
if  the  right  be  anyhow  discontinued  for  a  day,  the  custom  is  quite  at  an  end.'§  Where 
a  custom  has  been  thus  '  continued  '  in  the  sense  above  assigned  to  that  term,  it  in 
fact  comes  at  last  to  an  agreement  which  has  been  evidenced  by  such  repeated  acts 
of  assent  on  both  sides  from  the  earliest  times,  beginning  before  the  time  of  memory, 
and  continuing  down  to  our  own  times,  that  it  has  become  the  law  of  the  particular 
place  wherein  it  has  been  shown  to  obtain.  || 

**  3.    A  valid  custom   must  have  been  peaceabUj  and  acquiesced  in,  not  subject 

to  contention  and  dispute ;  for,  as  such  a  custom   derives   its 

And  peaceably  enjoyed.         j^^^^  ^^^  authority  from   common  consent,  the  fact  of  its 

having  been  immemorially  disputed  either  at  law  or  otherwise  would  be  a  proof  that 

such  consent  was  wanting.  % 

"  4.    A    custom  must   be  reasonable,  or  rather  it  must  ifot  be  unreasonable.** 

«;A  custom,'  therefore,  '  maybe  good,   though  the.  particular 

Cuttom  must  be  reasonable.      reason  of  it  cannot  be  assigned,  for  it  sufficeth,   if  no   good 

legal   reason  can  be  assigned  against   it.    Thus,  a  custom  in  a  parish  that  no  man 


•Jcnkint  V.  Harvey,  i  Cr.  M.  &  R.,  877  ;  cited  Master  Pilots.  &c..^f  Newcastie-upon-Tyne  v.  Bradley, 
siL.J.Q.B.,i96;S.C.,aE.&B..4»8n.j  R.  i>. 'Joliffe,  a  B.  &  C,   54-    See  also    Duke   of  Beaufort  v. 

Smith,  4  Exce.,  4So-  ...  .  j  * 

t  The  distinction  between  custom  and  prescripUon  is  this.  The  custom  Is  a  local  usage  not  annexed  to 
any  person,  whereas  prescription  Is  merely  a  personal  usage  as  that  S  an4  his  ancestors  or  those  whose 
estate  he  has  have  u^ed  time  out  of  mind  to  enjoy  a  particular  advantage  or  privllege-a  Bla.  Com.,  a03; 
per  cur..  Mayor  of  Lynn  Regis  v.  Taylor,  3  Lev.,  160.  ^  < 

•    $  Upon  which  see  Mr.    Shelford's  notes  in  bis  7th  ed.  of  the  Real  Prop.  Stots.,  pp.  a.6. 

>  I  Bla  Com..  77- 

11  Judgm.,  Tyson  v-  Smith,  9  Ad.  &  E.,  4»S- 

%  1  Bla.  Cem..  77. 

♦*  I  Bla.  Com.,  77  J  Hix  v.  Gardiner,  a  Bulstr-,  19I.  ^ 


Digitized  by  LjOOQ IC 


^6o  BfiNGAL  TENANCY   ACT.  fcttAP.  IV. 

shall  put  his  beast  into  the  common  till  the  3rd  of  October  would  be  good  ;  and  yet  it 
would  be  hard  to  show  the  reason  why  that  day  in  particular  is  fixed  upon,  rathef 
than  the  day  before  or  aften  But  a  custom  that  no  cattle  shall  be  put  in  till  the  lord  d 
the  manor  has  first  put  in  his  is  unreasonable,  and,  therefore,  bad  :  for  peradventure,  die 
lord  wilt  never  put  in  his,  and  then  the  tenants  will  lose  all  their  profits/*  A  custom, 
however,  is  not  unreasonable,  merely  because  it  is  contrary  to  a  particular  maxim  or 
rule  of  the  common  law,  for  coHsuetndo  ex  certd  causa  rationahili  usitata  privat 
communem  legem,  as  the  customs  of  gravel  kind  and  borough -English,  which  are 
dirtctly  contrary  to  the  law  of  descent,  or  again,  th%  custom  of  Kent,  which  is  con* 
trary  to  the  law  of  escheat. f  Nor  is  a  custom  unreasonable  because  it  is  prejudicial 
to  the  interests  of  a  private  man,  if  it  be  for  the  benefit  of  the  commonwealth  :  as  the 
custom  to  turn  the  plough  upon  the  headland  of  another,  in  favour  of  husbandry  or 
to  dry  nets  on  the  land  of  another  in  favour  of  fishing,  and  for  the  benefit  of 
navigation, t  or  to  take  water  from  his  well. 

"  It  is  not  an  unreasonable  custom  that  a  tenant}  who  is  bound  to  use  a  farm  in  a 
good  and  tenantable  manner,  and,  according  to  the  rules  of  good  husbandry,  ^shall  be 
at  liberty,  on  quitting  the  farm,  to\:harge  his  landlord  with  a  portion  of  the  expenses  of 
draining  land  which  requires  draining  according  to  good  husbandry,  though  the  drainage 
be  done  without  his  landlord's  knowledge  or  consent.  ||  And  a  custom  that  a  tenant 
shall  have  the  way -going  crop,  after  the  expiration  of  his  term,  is  reasonable  and  good 
It  is  just ;  for  he  who  sows  ought  to  reap,  and  it  is  for  the  benefit  and  encouragement  of 
agriculture.  It  is,  indeed,  against  the  general  rule  of  law  concerning  emblements, 
which  are  not  allowed  to  tenants  who  know  when  their  term  is  to  cease,  because  it  is 
held  to  be  their  fault  or  folly  to  have  sown  when  they  knew  their  interest  would  expire 
before  they  could  reap.  But  the  custom  of  a  particular  place  may  rectify  what  other* 
wise  would  be  imprudence  or  folly .^  In  the  Marquis  of  Salisbury  v.  Gladstone,**  a 
custom  was  held  not  unreasonable  for  the  copy-holders  of  inheritance  in  a  manor 
without  license  from  the  lord  to  dig  and  get  clay  without  limit  in  and  from  their  copy- 
hold tenants,  for  the  [JUrpose  of  making  bricks  to  be  sold  off  the  manor. 

"  5.    A  custom  ought  to  be  certain.    And,  therefore  a  custom  that  lands  shall 

descend  to  the  most  worthy  of  the  owner's  blood,  is  void ;  for 

CottommattbeceruiD.         how  shall  this  worth  be  determined?     But  a  custom  that 

*  I  Bla.  Com.,  J7- 

t  Ante,  p.  II. 

t  Judgm.,  Tyson  v.  Smith,  9  Ad.  ft  B.,  4ai ;  Lord  Falmoutk  ▼•  George,  5  Bing.,  a86. 
Race  T.  Wards,  4  E.  &  B.,  709. 

I  As  to  customs  of  the  country  affecting  the  relation  of  landlord  and  tenant.  ,  p.post  19. 

0  Mousley  v.  Ludlam,  21  L.  J.,  Q.  B.,  64 ;  Dalby  v.  Hirst,  i  B.  &  B.,  134.  With  reference  to  the  reason* 
ableness  of  particular  alleged  customs,  see  also  Mounsey  v.  Ismay,  i  H.  &  C,  729 ;  Hilton  v.  Bad  GranTille, 
5  Q-  B.,  701,  commended  on  and  followed  in  Blackett  y.  Bradley,  i  B.  &  S.,  940,  9S4'S  ;  Rogers  t.  Brenton, 
10  Q.  B.,  96 ;  Elwood  v.  Bullock,  6  Q.  B.,  383  ;*Gibhs  v.  Flight,  3  C.  B.,  581 ;  Reg.  v.  Dalby,  3  Q.  B.,  6qi  ; 
Le  Case  de  Tanistry,  Davys,  aSb.,  34- 

%  Wigglesworth  t.  Dallison,  Dougl.,  soi.  i 

••  6  H.  &  N.,  IS3;  S.  C,  9  H.  L.  Ca.,  69a ;  foUowed.in  Blewett,  App.,  Jenkins,  lesp.,  ta  C  B.,  N.  S.,  16, 
so. 
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lands  shall  descend  to  the  next  male  of  the  blood  exclusive  of  females,  is  certain,  and 
therefore  good.  So  a  custom  to  pay  twopence  an  acre  in  lieu  of  tithes  is  good  ;  but 
to  pay  sometimes  twopence,  and  sometimes  threepence,  as  the  occupier  of  the  Tand 
pleases,  is  bad,  for  its  uncertainty.*  On  the  ground  of  uncertainty  the  following 
custom  was  held  bad :  vis.^  for  all  the  customary  tenants  of  a  manor,  haying  gardens, 
parcels,  of  their  tenements,  to  dig,  take  and  carry  away  from  a  waste  within  the 
manor.  '  for  the  purpose  of  making  and  repairing  grassplotS  in  the  gardens,  parcels 
of  the  same  respectively,  for  the  improvement  thereof  such  turf  covered  with  grass 
fit  for  the  pasture  of  cattle,  as  hath  been  fit  and  proper  to  be  so  used  and  spent  every 
year,  at  all  times  in  the  year  as  often  and  in  such  quantity  as  occasion'  may  require.f 
*A  custom,'  said  Lord  Ellenborough,  C.J.,  with  reference  to  th  s  case,  'however 
ancient  nfiist  not  be  indefinite  and  uncertain  ;  and  here  it  is  not  defined  what  sort  of 
improvement  the  custom  extends  to.'  And  he  adJod,  '  there  is  nothing  to  restrain 
the  tenants  from  taking  the  whole  of  the  turbary  of  the  common,  and  destroying  the 
pasture  altogether.  A  custom  of  this  description  ought  to  have  some  limit ;  but  here 
there  is  no  limitation  to  the  custom  as  laid  but  oaprice  and  fancy. 'J  But  a  custom 
ta  pay  a  year's  improved  value  by  way  of  fine  on* a  copy-hold  estate  might  be  good 
though  the  value  is  a  thing  uncertain  ;  for  it  may  at  any  time  be  ascertained,  and  the 
maxim  of  law  is  Id  certum  est  quod  cerium  reddi  potest,**  In  Broadbent  v. 
Wilks,f  f  we  have  an  instance  of  a  custom  being  held  void  on  the  two-fold  ground 
that  it  was  unreasonable  and  uncertain.  There  the  custom  claimed  (so  far  as  it  need 
here  he  stated)  was,  that  when  and  as  often  as  the  lord  of  the  manor,  or  his^  tenants 
of  the  collieries  or  coal  mines,  sunk  pits  in  certain  free-hold  lands  within  and  parcel 
of  the  said  manor,  for  the  working  of  the  said  pits,  and  to  get  coals  thereout,  the 
lord  and  his  tenants  might  cast  the  earth,  stones,  &c.,  coming  therefrom,  in  heaps  *  on 
the  land  near  to  such  pits,'  '  there  to  remain  and  continue'  at  *  his  and  their  will  and 
pleasure  '  :  in  giving  judgment  with  reference  to  the  validity  of  this  custom,  VVilles, 
C.  J.,  remarks  :  The  objection  that  this  custom  is  only  beneficial  to  the  lord,  and 
greatly  prejudical  to  the  tenants,  is,  we  think,  of  no  weigl^,  for  it  might  have  a 
reasonable  commencement,  notwithstanding  for  the  lord  might  take  less  for  the  land 
on  the  account  of  this  disadvantage  to  his  tenants.  But  the  true  objections  to  this 
custom  are,  that  it  is  uncertain,  and,  likewise,  unreasonable,  as  it  may  deprive  the 
tenant  of  the  whole  benefit  of  the  land ;  and  it  cannot  be  presumed  that  the  tenant 
at  first  would  come  into  such  an  agreement.'  He  also  remarks  that  every  custom 
'  must  be  certain  for  two  plain  reasons:  ist,  because,  if  it  be  not  certain,  it  cannot 
be  proved  to  have  been  time  out  of  mind,  f8r  how  can  anything  be  said   to   have   been 


«  I  Bla  Com,  78 ;  Le  Case  dc  Tanistry,  Davys,  a8  B.,  35  i  Blcwctt  v.  Trcgonning,  3  Ad.  &  E..  554. 

t  Wilson  V.  Willcs,  7  East.,  lai. 

I  Sec  also  Clayton  v.  Corby,  5  Q.  B.,  415 ;  Bailey  v.  Stephens,  la  C.  B.,  N.  S,  91  ;  Constable  v.  Nicholsen, 
14  C.  B.,  N.  S.,  a3o  Douglas,  App.,  Earl  Dysart,  resp.,  lo  C.  B.,  N.  S.,  688. 

•♦  I  Bla.  Com.,  78 ;  Leg.  Max.,  4th  ed.,  599. . 

tt  Willea.  360 ;  S.  C.  (in  Error),  i  Wils.,  63;  a  Str.  1884;  with  which  compare  Rogers  v.  Taylor,  1  H.  &  N. 
706 ;  Carlyoo  v.  Lqrering,  id.,  784. 

7' 
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time  out  of  mind  when  it  is  not  certain  what  it  is  ?  2ndly,  it  must  be  certam,  because 
every  custom  presupposes  a  grant,  and  if  a  grant  be  not  certain  it  is  void.'  The 
Chief  Justice  then  observes  that,  tested  by  the  foregoing  rule,  the  custom  above 
set  out  is  bad,  as  being  neither  certain  nor  intelligible ;  specially  by  reason  of  the  ex- 
pression '  near  to  'used  in  setting  out  the  custom,  to  which  expression  no  precise  and 
definite  meaning  can  be  attached.  After  thus  pointing  out  the  uncertainty  of 
of  the  alleged  custom,  Willes,  C.  J.,  proceeds  to  say,  that  all  customs  must  be  reason- 
able, otherwise  they  are  void,  •  and  certainly  no  custom  can  be  more  unreasonable  than 
the4>resent.  It  may  deprive  the  tenant  of  whole  profits  of  the  land,  for  the  lord  or 
his  tenants  may  dig  coal-pits  when  and  as  often  as  they  please,  and  niay,  in  such 
case,  lay  their  coals,  &c.,  on  any  part  of  the  tenant's  land,  if  near  to  such  coal-pits, 
at  what  time  of  the  year  they  please,  and  may  let  them  lie  there  as  long  as  they 
please  ;'  so  that  '  they  may  be  laid  on  the  tenant's  land  and  continue  there  forever, 
though  it  may  be  more  convenient  for  the  lord  to  bring  them  on  his  own  land,  which 
is  absurd  and  unreasonable.' 

•*6.    A   custom,   though  established  by  consent,  must,  when  established,  be  com- 
pulsory, aftd  not  left  to  the  option  of  every   man,   whether  he 
^«.tomi  mu.t  be  compuL      ^.jj   ^^^  .^  ^^  ^^^ .  therefore  a  custom  that  all  the  inhabiUnts 

of  a  particular  district  shall  be  rated  toward  the  maintenance 
of  a  bridge  will  be  good ;  but  a  custc»m  that  every  man  is  to  contribute  thereto  at 
his  own  pleasure,  is  idle  and  absurd,  and  indeed  no  custom  at  all.* 

**  7.^   Customs   must  be  consistent  with  each  other — one  custom  cannot  be  set  up 

in  opposition  to  another  ;  for,  if  both  are  really  customs,    then 

and  coii8i»tent.  ^^^^  ^^^  ^j  equsd   antiquity,  and  must  have  been  established 

by  mutual  consent,   which  to    say    of    contradictory    customs    is   absurd.f     *'  With 

reference  to  the  interpretation  of  customs,  it  will  suffice  to  say  that  customs,  especially 

where  they  derogate  from  the  general  rights  of  property. 
Custom,  how  construed.  niust  be  construed  strictly  ,t  they  are  not  to  be  'enlarged 
beyond  the  usage ;'§  they  may  be  abrogated  by  statute.||  "Besides  local  customs 
properly  so  called,  there  are  in  different  parts  of  the  country   certain   usages   existing, 

which,  unless  excluded  expressly  or  impliedly  by  a^eement 

C«.tom.  of  the  country.         between   parties^F  regulate,   to  some  extent,  the  relation  of 

landlord  -  and   tenant,  or  affect  the  reciprocal  rights  of  incoming  and  outgoing-  tenants, 

and  are  usually   known    •  as  customs   of  the  country.'     Now,  a  custom  **  belonging 


*  I  Bla.  Com.,  79. 

tw. 

t  Judgm.,  Rogers  v.  Brenton,  10  Q.  B.,  57  ;  i  Bla.  Com.,  78;  per  Bayley,  J.,  a  6.  &  C,  839. 

>  Judgm.,  Arthur  v.  Bokenham,  11  Mad..  160  ;  see  per  Cockburn,  C.  J.,  a  H.  &  N.,  680-1. 

II  Trascott  v.  Merchant  Tailors'  Co.,  Exch.,  855;    Cooper  v.   Hubbuck,  la  C.  B.,  N.  S.,  456.     See,  for 
Instance.    Stat.,  19  and  ao  Vif t., C.  94. 

%  Post,  Book  II. 

**  The  word    *  custom"  thus  used  "  cannot  mean  a  custom  in  the  strict  legal  signification  of  the  word : 
lor  that  must  be  taken  with  reference  to  some  defined  units  or  space,  which  Is  essential  to  CT«ry  custom 
properly  to  Called:"  per  Lord  EUenborough,  C.  J.,  Legh  v.  Hewett,  4  East.,  i54i  >5** 
f 
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to  this  class  need  not  be  shown   to  have  existed  immemorially,  but  will   be  established 

on   proof  of  a  usage,    recognized  and  acted  upon  in  the  particular  district,  applicable 

to  farms  of  a  like  description  with  that  in   regard   to  which   its  existence  is  specially 

asserted.*    A  "custom  of   the  country"  in  order  that  it  be  good,   must  be  reasonable 

(as  will  appear  by  reference  to  some  of  the  cases  already   cited),    and  sufficiently 

definite  and  certain.     Very  similar  to  the  local  usages  last  mentioned,  as  regards  their 

operation  upon  the  contracts  of    parties,  are  particular  usages  of    trade  which  exist  in 

certain  places,  and  in  order  to  be  effective,  must  be  reasonable 
Particular  usages  of  trade.        /\j  i.l  jl  ^'j  •  e  •      .• 

^  (a),  and  must  be  proved  by  apt  evidence   m   courts  of  justice^ 

The  legal  effect  of  these  usages  of  trade  I  shall  hereafter  notice,  when  treating  of  mer- 
cantile contracts'  they  cannot,  in  strictness,  be  considered  as  forming  part  and 
parcel  of  our  customary  law  (b).  The  characteristics  of  customs  and  usages  and 
the  conditions  of  their  validity  have  been  much  misunderstood.  According  to  the  view 
of  customary  law  taken  by  Mr.  Austin  (Jurispr  udence,  Vol.  I,  148,  Vol  II,  229),  a 
custom  can  never  be  considered  binding  until  it  has  become  a  law  by  some  Act,  legisla- 
tive or  Judicial,  of  the  sovereign  power.  Langu^e  pointing  to  the  same  view  is  to  btf 
found  in  one  judgement  of  the  Madras  High  Court.— (See  Narasammal  v,  Balaram 
rhria,  I  Mad.  H.  C,  424.)  But  such  a  view  cannot  now  be  sustained,  it  is  open  to  the 
obvious  objection  that  in  the  absence  of  legislation,  no  custom  could  ever  be  judicially 
recognised  for  the  first  time.  A  decision  in  its  favour  would  assume  that  it  was  already 
binding.  The  sounder  view  appears  to  be  that  law  and  usage  act  and  react  upon  each 
other.  A  belief  in  the  properiety  or  the  imperative  nature  of  particular  course  of  con- 
duct, produces  a  uniformity  of  behaviour  in  following  a  particular  course  of  conduct,  pro- 
duces a  belief  that  it  is  imperative  or  proper  to  do  so.  When  from  either  catise  or  both 
causes,  a  uniform  and  persistent  usage,  has  moulded  the  life  and  regulated  the  dealings 
of  a  particular  class  of  the  community,  it  becomes  a  custom.  Such  a  custom  deserves  to 
be  recognised  and  enforced  by  the  Courts  unless  it  is.  injurious  to  public  interests  or  is  in 
conflict  with  any  express  law  of  the  ruling  power.  Hence,  where  a  special  usage  of 
succession  was  set  up,  the  High  Court  of  Madrssaid:  "what  *he  law  requires  before 
an  alleged  custom  can  receive  the  recognition  of  the  Court,  and  so  acquire  legal  force, 
is  satisfactory  proof  of  usage,  so  long  and  invariably  acted  upon  in  practice,  as  to  show 
that  it  has,  by  common  consent,  been  submitted  to  as  the  established  governing  rule 
of  the  particular  family,  class,  or  district  of  country  ;  and  the  course  of  practice  upon 
which  the  custom  rests  must  not  be  left  in  doub!,  but  be  proved  with  certainty." — 
(Sivanananja  z/.  Muttre  Ramalinga,  3  Mad.  H.  C./75,  77;  affirmed  on  appeal, 
Subrominya  Ramlaksmi  v,  Sivanutha,  t4  Moor's  I.  A.,  570;  12  B.  L.  R.,  396;  17 
W.  R.,  553.)  This  decision  was  affirmed  on  appeal,  and  the  Judicial  Committee 
observed  (14  Moor's  I.  A.,  585):  "  Their  Lordships  are  fully  sensible  of  the  import- 
ance and  justice  of  giving  effect  to  long-established  usages  existing  in  particular 
districts  and   families  in    India,    but  it   is   of  the  essence  of  special  usages,  modifying 

■  '  S    "^ 

*  Woodf.  L-  Ic  T.,  8ih  ed.,  477-8;  Dalby  v.  Hirst,  i  B.&  B.,  224,  where  the    question  was  raited  at  Nisi 
PriuB 
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the  ordinary  law  of  succssion,  that  they  should  be  ancient  and  invariable ;  and  it  is 
further  essential  that  they  should  be  established  to  be  so  by  clear  and  unambiguous 
evidence.  It  is  only  by  means  of  such  evidence  that  the  Courts  can  be  assured  of 
their  existence,  and  that  they  possess  the  conditions  of  antiquity  and  certainty  on 
which  alone  their  legal  title  to  recognition  depends."  Accordingly  the  Madras  High 
Court,  when  directing  an  enquiry  as  to  an  alleged  custom  in  the  South  of  India,  laid 
it  down:  "I.  The  evidence  must  be  such  as  to  prove  the  uniformity  and  continuity 
of  the  usage,  and  the  conviction  of  those  following  it  that  they  were  acting  in  accordance 
with  law,  and  this  conviction  must  be  inferred  from  the  evidence.  II.  Evidence  of  actc 
of  the  kind  ;  acquiescence  in  those  acts,  decisions  of  Courts  or  even  of  panchayets,  uphold- 
ing such  acts ;  the  statements  of  experienced  and  competent  "persons  of  their  belief  that 
such  acts  were  legal  and  valid  will  all  be  admissible  ;  but  it  is  obvious  that  although 
admissible,  evidence  of  this  latter  kind  will  be  of  little  weight  if  unsupported  by 
actual  examples  of  the  usage  asserted.'* — (Gopalayyan  v.  Raghupatiyyan,  7  Mad. 
H.  C,  250,  254.  See  also  per  Markby,  J.,  Hianath  v.  Baburam,  9  B.  L.  R.,  294; 
17  VV.  R.,  316;  Collector  of  Maduia  v,  Muttre  Ramalinga,  12  Moore's  I.  A.,  436; 
10  W.  R.,  (P.  C),  17 ;  I  B.  L.  R.,*(P.  C),  i  ;  Hara  Prosad  v,  Sheo  Doyal,  3  I.  A., 
285 ;  26  W.  R.,  55.)  Finally  the  custom  set  up  must  be  definite,  so  that  its  applica- 
tion in  any  given  instance  may  be  cleaf  and  certain  and  reasonable  — (Luchman  «. 
Akbar,  I.  L.  R.,  i  All.,  440;  Lala  v,  Hiar,  I.  L.  R.,  2  All.,  49.)  Broom  has  dealt 
with  custom  in  his  Commentaries  on  the  Common  Law,  3rd  edition,  pag'es  7-20. 
He  has  divided  custom  first  into  two  classes,  as  quoted  above,  vi>.,  general  and 
particular  or  local  custom,  and  then  he  has  referred  to  customs  of  the  country  and 
particular^isages  of  trade  The  Bengal  Tenancy  Act  does  not  define  what  a  custom 
or  usage  is.  In  the  opinions  we  have  quoted  above  of  their  Lordships  of  the  Privy 
Comicil  with  regard  to  custom  and  usage,  they  seem  to  have  been  used  by  their  L  ord- 
ships  as  convertible  terms,  and  in  every  case  antiquity,  continuedness,  uniformity  and  cer- 
tainty were  insisted  upon  as  tests  regarding  the  validity  of  custom  or  usage.  The  English 
authorities  we  have  cit«d  show  that  seven  essential  conditions  are  thought  necessary 
by  English  Jurists  to  prove  the  validity  of  a  particular  or  local  custom  or  usage,  and 
the  terms  "  custom  "  and  "  usage  "  are  used  as  convertible  terms.  It  is  only  with 
regard  to  "  customs  of  country."  a  misnomer,  that  it  has  been  held  that  they  need 
not  have  existed  immemorially,  but  even  they  should  be  "  reasonable  and  suflFiciently 
definite  and  certain."  In  the  ordinary  use  of  the  words,  "  usage  "  seems  to  b^a  wider 
term  than  "custom."  WebSter  for  instance,  says:  "These  words  (custom  and 
usage)  agree  in  expressing  the  ide.i  of  a  habitual  practice  ;  but  a  custom  is  not  neces- 
sarily a  usage.  A  custom  may  belong  to  many  or  to  a  single  individual.  A  usage 
-  properly  belongs  to  the  great  body  of  a  people  Hence  we  speak  of  usage,  not  of 
custom,  as  the  law  of  language  Again,  a  custom  is  merely  that  which  has  been  often 
repeated  so  as  to  become  in  a  good  degree  established.  Usage  must  be  both  often 
repeated,  and  of  long  standing.  Hence  we  speak  of  a  new  custom,  but  not  of  a  new 
usage."  Thus  also  the  "customs  of  society  "  is  not  so  strong  an  expression  as  the 
"  usages  of  society."     "  Custom,  a  greater  power   than    nature,    seldom   fails  to  make 
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them  worship  M  (Locke.)  "  Of  things  once  received  and  confirmed  by  use,  long  usage 
is  a  law  sufficient."  (Hooker.)  "Custom  or  usage  differeth  from  use  as  the  cause 
from  the  effect,  in  that  custom  or  usage  is  by  use  and  continuance  established  into  a 
law."  (Raleigh.)  In  ordinary  phraseology,  therefore,  usage  seems  to  be  a  stronger 
and  wider  term  than  custom.  Section  183  of  the  Bengal  Tenancy  Act  declares  that 
nothing  in  the  Act  '*  shall  affect  any  custom,  usage  or  customary  right  not  inconsistent 
with  or  not  expressly  or  by  implications  modified  or  abolished  by  its  provisions." 
Upon  a  careful  reading  of  this  section  it  does  not  appear  to  me  that  the  Legislature 
intended  to  make  any  distinction  between  custom  and  usage  in  this  section.  An 
attempt,  however,  has  been  made  to  draw  a  distinction  between  a  custom  and  a  usage 
upon  the  language  of  this  section  by  the  learned  Judges  of  the  High  Court  in  the  case 
of  Palakdhari  Rai  V.  Manners  and  others,  F.  L.  R.,  23  Cal.,  179.  They  observe  at 
page  182  :  "Although  no  reference  was  expressly  made  in  s.  183  itself  in  regard  to 
the  validity  of  a  transfer  in  accordance  with  usage  which  may  be  established  by 
evidence  of  a  less  substantial  character  than  that  required  to  prove  a  custom, 
illustration  (i)  to  s.  183  seems  to  show  that  this  was  trontem plated  by  the  legislature." 
That  illustration  is  as  follows :  "  A  usage  under  wfiich  a  raiyat  is  entitled  to  sell 
his  holding  without  the  consent  of  his  landlord  is  not  inconsistent  with  and  is  not 
expressly  or  by  necessary  implication  modified  or  abolished  by  the  provisions  of  this 
Act.  "  With  due  deference  to  the  learned  Judges  who  draw  the  distinction,  I  regret 
that  I  do  not  see  how  the  section  makes  a  distinction  detween  custom  and  usage.  If 
in  the  illustration  quoted,  we  read  *  custom '  instead  of  '  usage,  '  it  would  read  as 
well  and  would  hold  good.  In  sub-s.  (3),  cl.  (d)  of  s.  178  of  the  Bengal  Tenancy 
Act,  we  find  it  provided  that  nothing  in  any  contract  between  a  landlord  and  a 
tenant,  after  the  passing  of  this  Act  shall  take  away  the  right  of  a  raiyat  to  transfer 
or  bequeath  his  holding  in  accordance  with  local  usage.  The  expression  "local 
usage"  is  convertible  with  "  local  custom,"  as  We  read  in  the  books  of  the  English 
jurists,  and  there  is  nothing  in  the  section  itself  to  show  that  a  different  thing  was 
meant.  In  the  case  of  Dalgeish  v.  Guzzaifar  Hossain,  I.  L.  R.,  23  Cal.,  427,  the 
learned  Judges  observed  :  **  The  word  usage  at  any  rate  would  include  what  people 
are  now  or  recently  in  the  habit  of  doing  in  a  particular  place.  It  may  be  that 
this  particular  habit  is  only  of  a  very  recent  origin,  or  it  may  be  one  which  has 
existed  for  a  long  time.  If  it  be  one  regularly  and  ordinarily  practised  by 
the  inhabitants  of  the  place  where  the  tenure  exists,  there  would  be  usage 
within  the  meaning  of  section  183."  I  regret  that  I  have  been  unable  to  find  any 
authority  for  the  proposition  that  usage  would  include  what  the  people  are  now  or 
recently  in  the  habit  of  doing  in  a  particular  place.  The  ordinary  meaning  of  usage, 
as  we  have  already  seen,  is  thit  it  must  be  ancient,  and  we  have  shown  by  quotations 
from  English  jurists  as  well  as  from  their  Lordships  the  Privy  Council  Judges  that 
they  have  used  the  terms  custom  and  usage  as  convertible,  and  they  have  laid  down 
that  they  should  be  ancient,  invariable  and  certain.  It  will  also  appear  clear  that 
what  the  learned  Judges  in  both  these  decisions  meant  was  that  usage  as  used  in  the 
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Bengal  Tenancy  Act  was  what  English  jurists  call  "customs  of  the  country,"  and 
that  expression  occurs  in  the  judgment  of  Justice  Sir  Henry  Prinsep  when  speaking 
of  usage.  With  all  deference  to  the  learned  Judges,  I  submit  that  there  is  no 
authority  or  valid  reason  for  thinking  so.  As,  however,  they  have  held  it  to  be  so, 
their  decisipn /is  binding.  But  even  in  cases  of  the  customs  of  the  country,  the 
English  jurists  have  held  that  *  a  custom  of  the  country '  in  order  to  be  good,  must 
be  reasonable  and  sufficiently  definite  and  certain.  I  do  not  think  that  the  learned 
Judges  who  decided  the  two  cases  reported  in  Indian  Law  Reports,  Vol.  23,  meant 
tojdepart  from  this  rule.  Mr.  Justice  Trevelyan  indeed  observed  that  "  it  must  be 
one  'regularly  or  ordinarily  practised  by  the  inhabitants  of  the  place  where  the 
tenure  exists.  That  to  my  mind  is  to  say  that  the  usage  must  be  definite  and  certain. 
Justice  Sir  Henry  Prinsep  no  doubt  quoted  the  observations  of  their  Lordships 
of  the  Privy  Council  in  the  case  of  Jugobandhu  Ghose  v.  Manik  Chand,  7  Moore's 
L  A.,  263,  but  those  observations  were  made  with  reference  to  mercantile  usage, 
and  they  have  no  application  whatever  to  customs  of  the  country.  The  learned 
Judge  himself  saw  it  and  guarded  iis  observations  carefully.  He  quoted  the  following 
observations  of  their  Lordships*  of  the  Privy  Council :  "  It  remains  now  to  consider 
the  other  ground  upon  which  the  plaintiff  relies  upon  the  evidence"of  mercantile  usage. 
To  support  such  a  ground  there  needs  not  either  the  antiquity,  the  uniformity,  or 
the  notoriety  of  custom,  which  in  respect  of  all  these  becomes  local  law.  The  usage 
may  be  still  in  the  course  of  growth  ;  it  may  require  evidence  for  its  support  in  each 
case  ;  but  in  the  result  it  is  enough  if  it  appears  to  be  so  well  known  and  acquiesced 
in  that  it  may  be  reasonably  presumed  to  have  been  an  ingredient  tacitly  imported 
by  the  •parties  into  their  contract."  He  then  observes :  **  In  applying  this  case, 
it  must  be  borne  in  mind  that  it  relates  to  a  usage  in  dealing  in  a  particular  class  of 
ntercantile  transactions  and  contracts  made  in  the  course  of  such  business.  Conse- 
quently in  introducing  these  principles  in  the  present  case,  which  does  not  relate  to 
contracts  entered  into  between  the  parties  to  the  litigation  but  affects  a  third  party, 
the  landlord,  it  wcruld  be  necessary  either  to  prove  the  existence  of  the  usage  on  his 
estate,  or  that  it  is  so  prevalent  in  the  neighbour-hood  that  it  can  be  reasonably 
presumed  to  exist  on  that  estate.  It  may  be  that  the  usage  may  have  gradually 
sprung  up  all  round  an  estate  and  yet  never  have  been  introduced  on  it  or  been  re- 
cognised on  it,  and  therefore  in  considering  the  evidence  it  is  of  much  importance  that 
this  should  be  taken  into  consideration  in  connection  with  the  conduct  of  the  landlords  in 
legard  to  any  such  transfers  as  may  have  taken  place  without  his  consent."  It  therefore 
appears  tQ  me  to  be  pretty  clear  that  the  Idkmed  Judges  in  both  these  decisions  never 
meant  to  depart  from  the  rule  that  a  usage  should  be  reasonable  and  sufficientUy 
definite  and  certain.  See  I.  L.  R.,  Cal.,  925.  A  usage  which  has  not  been  peaceably 
enjoyed  and  acquiesced  in  and  is  subject  to  contention  and  dispute  is  no  usage  at  all. 
It  must  also  be  uniform,  because  if  there  are  instances  to  the  contrary  in  the  same 
locality  or  in  the  same  class  of  people,  there  are  several  acts  or  habits  but  no  usage. 
It  should  also  be  compulsory.     In  this  connection    I    have  to   draw  attention   to  illus- 
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tration    (i)  of  s.    183  of  the   Bengal   Tenancy   Act.     The   usage    referred  to  in  that 
illustration  is  a  "  usage  under  which  the  raiyat  is  entitled  to  sell  his   holding   without 
the  consent    of    the  landlord^  and   {ustice   Sir    Henry   Prinsep  observes     page  185 
in  the    decision    of  Palakdhari   Rai  v.   Manners  and  others,    I.  T..  R,  23  Cal.,    179 : 
••The  Subordinate    Judge  next  refers  to  the  fact  that  some  of  the  landlords  (maliks) 
have  purchased  without  the  consent  of  their  other    co-sharers,  and  from  this  he  finds 
a   •  usage  well-known  in  the  locality  and  acquiesced  in  by  the  other  maliks'.     But  this 
is  not  a  legritimate  conclusion.     Such  a  purchase  stands  on  an  entirely  different  footing 
from  a  purchase  by  a  stranger :  for  it  is  made  at  least  with  the  consent  of  the  purchac- 
ing  landlord,  and  it  could  not  be  properly  regarded  as  a  recognition  of  a  usage  to  the 
purchase  without  the  consent  of  the  landlord.     The  custom  or  usage  that  the  defen- 
dants have  therefore  to  prove  is,   that  transfers  have  been   made   and  hdve  been 
operative  without  the  consent  of  the  landlord,  and  if  there  be  instances  in  which  the 
transferees    have  obtained  the    consent  of  the  landlord  or  have  pacified  them   by 
nasarana  or  fresh  settlement  that  would  not  prove  the  custom  or  usage  in  question." 
The  Full  Bench  decision  of  Narendra  Narain  v.  Ishftn   Chandra,    13   B.    L.    R.,   274, 
settled  it  once  for  all  that  the  statutory  right  to  occupancy  was  a  personal  right  and  not 
transferable  as  such.    The  learned  Chief  Justice  is  delivering  that  judgment,  however, 
observed  :  ••  The  question,  as  I  have  answered,  is  solely  upon  the   Act,   and  indepen- 
dent of  the  existence  of  any  custom."     The  view  of  the  Full  Bench  was  more  fully 
developed  by  Mr.  Justice  Phear  in  the  case  of  Bibi  Sohodra  v.  Smith,  20  W.  R.,  139 ; 
•'  As  the  authorities  stand  this  question  seems  to  be  one  of  some  nicety,  and«in  con  - 
siderinfsf  it  there  is  need  to  bear  in  mind  that  the  relations  between  zemindar  and  raiyat 
are  not  generally  the  same  as  those  between  English  landlord  and  tenant.     No  doubt 
the  zemindar  has  been  made  by  legislative  enactment  the  propietor  of  the  land  which 
forms  his  zemindari,   and  as   r^ards  his  khamart  neej^jote^  or  seer  land,  it  may  be 
taken  that  the  cultivator  of  the  soil  has  generally  no  other  rights  than   those   which   he 
obtains  as  a  tenant  by  contract  with   the  zemindar :  but  with  regard  to  the  raiyati 
lands  which  constitute  the  bulk  of  his  zemindary,  it  is  much  otherwise.     There,    while 
the  zemindar  is  still  the  proprietor  of  the  land,  the  raiyats  of  the  village,  as  the  com- 
bined effect  of  custom  and  legislation,  have  in  most,  if   not   in   all   cases,    some    right 
to  cultivate  the  raiyati   land  of  the  village,   which  is  altogether  independant  of  the 
zemindar  and  which,  in  the  case  of  a  raiyat  having  a  pght  of  occupancy,   is  a   right 
to  occupy  and  use  the  soil,  quite  irrespective  of  any  assent  or  permission  on  the  part 
of  the  zemindar.     This  right,  resting  upon  legislation  and  custom  alone,  is  not  derived 
from  the  general  proprietary  right  given  to  the  zemindar  by  the  Legislature,    but   is, 
as  I  understand,   in  derogation,  and  has  the   effect  of  cutting  down  and  qualifying 
that  right.     I  may  say  that  in   my  conception  of  the   matter  the  relation   between 
the  zemindar's  right  and  the  occupancy- raiyat 's  right  is  pretty  much  the  same  as  that 
which  obtains  between  the  right  of  ownership  of  land  in   England,   and  the  servitude 
or  easement  which  is  termed  profit  a  prendre^  although  I  need  hardly  say  the  raiyat's 
interest  is  greaUy  more  extensive  than  a  profit  a  prendre.     It  appears  to  me  that  the 
raiyat'fl  is  the  dominant,  and  the  zemindar's  tho  servient  right.    Whatever  the  raiyat 
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has,  the  zemindar  has  all  the  rest  which '  is  necessary  to  complete  ownership  of  the 
land.  The  zemindar's  right  amounts  to  the  complete  ownership  of  the  land  subject 
to  the  occupancy-raiyat's  right  and  the  right  of  the  village,  if  any,  to  the  occupation 
and  cultivation  of  the  soil,  to  whatever  extent  these  rights  may  in  any  given  case 
reach.  Wl)fn  these  rights  are  ascertained  there  must  remain  to  the  zemindar  all 
rights  and  privileges  of  ownership  which  are  not  inconsistent  with  or  obstructive  of 
them.  And  amongst  other  rights,  it  seems  to  me  clear  that  he  must  have  such  a 
right  as  will  enable  him  to  keep  the  possession  of  the  soil  in  those  persons  who  are 
entitled  to  it,  and  to  prevent  it  from  being  invaded  by  those  who  are  not  entitled  to  it. 
In  this  case  too  a  custom  was  alleged  sanctioning  the  transferability  of  the  occupancy- 
right,  but  the  learned  Judge  held  that  the  custom  must  be  a  custom  that  sales  are 
effected  in  spite  of  the  landlord,  and  proofs  of  instances  of  sale  must  be  such  that 
the  sales  took  place  without  the  consent  of  the  zemindar  and  still  held  good.  In  dealing 
with  the  evidence  in  that  case,  the  learned  Judge  observed  :  *  The  Judge  says  that 
he  arrives  at  the  conclusion  that  the  transfers  from  the  raiyats  to  the  defendant  upon 
which  the  defendant  relies  are  prov«d  :  and  also  that  these  raiyats  had  tenures  which 
they  were  capable  of  transferriitg.  But  it  appears  very  clear  that  in  dealing  with 
the  evidence,  the  lower  appellate  Court  very  seriously  misapprehended  the  force  of  a 
considerable  portion  of  it.  We  refer  to  the  evidence  of  s  lies  held  in  execution  of 
decrees,  the  evidence  consisting  partly  of  parol  testimony,  and  partly  we  believe  of 
certificates  of  sales.  But  in  all  these  instances  of  sales,  so  far  as  they  have  been 
brough^  to  our  notice,  the  sales  were  sales  in  execution  effected  at  the  instance  of  the 
zemindar  himself ;  and  consequently  they  could  not  be  evidence  of  the  right  on  the 
part  of  the  raiyat  to  transfer  without  the  assent  of  the  zemindar." — (See  also  Bodhe 
Sing  V,  Murat  Sing,  20  W.  R.,  478.)  It  should  be  remembered  that  the  same  view 
has  been  expressed  by  Justice  Sir  Henry  Prinsep  in  the  recent  case  of  Palakdhari 
Rai  cited  above.  It  follows  that  illustration  (i)  of  s.  183  of  thi  Bengal  Tenancy  Act 
requires  that  the  usage  which  should  be  given  effect  to  is  **  a  usaT^e  under  which  the 
raiyat  is  entitled  to  sell  his  holding  without  the  consent  of  the  landlord,*'  and  Justices 
Phear  and  Prinsep  have  both  ruled  that  the  evidence  required  to  prove  such  a  usage 
should  be  directed  to  prove  instances  of  sale  that  have  been  effective  without  the 
consent  of  the  landlord  or  in  spite  of  him.  ^ 

The  tendency  of  the  recent  decisions  seems  to  have  veered  round.  In  Dina 
Nath  V,  Bepin  Chandra,  C.  W.  N.,  181  the  High  Court  seems  to  have  thought 
that,  in  dealing  with  the  4uestion  of  local  usage  relating  to  transferability,  it  was 
material  to  find  whether  such  usage  was  in  existence  at  the  time  of  the  creation  of  the 
tenure.  In  Bamhari  v.  Jubbur  Ali  ;  6  C.  W.  N.  861,  although  the  lower  Courts  had 
distinctly  found  the  usage,  the  learned  Judges  considered  that  "the  transfers  could 
not  by  themselves  establish  the  usage,"  and  that,  in  order  to  prove  usage,  it  was 
necessary  to  adduce  evidence  of  purchases  or  transfers  to  persons  other  than  the 
landlord  to  which  "  no  successful  objection  was  made  by  the  landlord."  In  holding 
this,  the  High  Court  enlarged  the  dictum  in  the  earliar  case  of  Dalgush  v.  Guzufifar 
Hussain,  3  C.  W.  N.  21, 
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In  Jagan  Prasad  v.  Posan  Sahu,  8  C.  W.  N.,  172  it  has  been  held  that,  the 
essence  of  a  usage  of  transferability  is  that  transfers  made  to  the  knowledge,  but 
without  the  consent,  of  the  landlord  are  valid  and  must  be  recognised  by  him  ; 
also,  that,  where  the  usage  of  transferability  of  occupancy-holdings  is  found  to  have 
been  growing  up  in  pattis  other  than  that  of  the  landlord,  he  can  retard  the  growth 
of  the  usage  in  this  patti  by  refusing  to  acknowledge  the  validity  of  transfers  therein. 
In  Radha  Kishore  Manikya  v,  Ananda  Pria  8  C.  W.  N.  235,  the  facts  found 
were  that,  in  a  certain  locality,  upon  transfer  of  a  non -transferable  holding,  the 
landlord  does  not  recognise  the  transferee  as  tenant,  but  all  the  same  he  received 
rent  from  the  transferee,  granting  a  receipt,  in  which  the  original  holder's 
name  is  entered  as  tenant,  and  in  which  the  transferee's  name  is  entered  as  a 
person  through  whom  the  payment  is  made  ;  and  that,  when  the  transferee  does 
not  personally  pay  the  rent,  but  sends  it  by  an  agent,  the  name  of  this 
agent  is  also  entered  as  the  person  by  whose  hand  the  payment  is  made  ;  also 
that  until  the  transferee  pays  the  na£far,  the  original  holder  remains  recorded  in  the 
landlord's  books  as  tenant.  It  was  held  that,  upon  these  facts,  it  might  be  found 
that  SLrayat  is  entitled  to  sell  his  holding  without  reference  to  the  landlord,  provided 
only  that  the  purchaser  pays  to  the  landlord  a  customary  fee  ;  also,  that  the  finding 
that  tenants  do  transfer  their  rights  of  occupancy  without  the  landlord's  consent 
does  not  in  itself  establish  a  usage  in  this  respect,  so  as  to  affect  the  right  of  the 
landlords  to  accept  or  refuse  to  consent  to  such  transfer  ;  also,  that  the  finding  that 
payment  of  a  naear  was  requisite  to  validate  such  transfer  would  imply  that  the 
landlord's  consent  was  necessary  ;  and  finally,  that,  the  nazar  not  having  been 
paid  by  the  transferee  in  the  particular  case,  the  landlord  was  entitled  to  a  tiecree  foe 
ejectment.  Wh6re  it  was  found  that  there  was  a  custom  to  the  effect  that  the 
transfer  of  occupancy  rights  was  not  valid  except  on  payment  of  ordinary  fees  to 
the  landlord  held  that  the  transferee  not  having  done  so  the  transfer  was  invalid. 
Sibo  Sundari  Ghose  v.  Raj  Mohun  Guha  8  C.  W.  N,  214. 
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CHAPTER  XVI. 

Limitation. 

•    184.     (i)  The   suits,    appeals,  and  applications  specified 

in  Schedule'III  annexed    to  this  Act  shall  be 

J!±^u^^I''aZ^I!^^     instituted  and  made  within  the  time  prescribed 

appeals  and  applica-      .  ,iif.i  ,*t  j 

tions  in  Schedule  III.     m  that   schedule   for  them  respectively  ;  and 
every  such  suit  or  appeal  instituted,  and  appli- 
cation made,  after  the  period    of   limitation    so  prescribed;  shall 
be  dismissed,  although  limitation  has  not  ben  pleaded. 

(2)  Nothing  in  this  section  shall  revive  the  right  to  institute 
any  suit  or  appeal  or  make  any  application  which  would  have 
been  barred  by  limitation  if  it  had  been  instituted  or  made  im- 
mediately before  the  commencement  of  this  Act. 

Sllb-S©Cticil(I): — This  section  is  controlled   by  b.  185,  and  therefore  these  provi- 

sbns  are  ^complemented  by   the   definitions  and   provisions  of  the   Limitation   Act, 

The  word  "  suit  "  therefore  has  been   evidently  used  in  the 

"**  sense  in  which  it  has  been  defined   in   Act  XV  of  1877,  vtjr., 

that  it  "  does  not  include  an  appeal   or  an  application."     So  in  Act  IX    of    1871  : 

'•We  think   that  the  v/ord  *  suits '  in    the  Act  of   1871   was  not  intended  to  include 

*  apphcation.'  In  the  Act  of  1859  the  word  might  have  had  a  more  extended  meaning-, 
but  m   the   Act  of  1871    a  distinction   seems  to   have  been  carefully  drawn  between 

*  suits,'  'appeals,'  and  'applications,*  each  of  these  subjects  being  separately  dealt  with, 
and  in  diflferent  divisions  of  the  schedule." — (Dhunessur  v,  Gckiur  Sahay,  1.  L. 
R.,  2  Cal.,  336;^  see  9  W.  R.,  492;  I.  L.  R.,  1  All.,  97.)  But  in  Mungal 
Pershed  v.  Grija  Kant,  I.  L.  B^  8  Cal.,  P.  0.,  51,  an  application  for  execution  of 
decree  has  been  held  to  be,  an  application  in  the  suit  in  which  the  decree  has 
been  obtained.  Therefore  a  suit  would  include  applications  for  execution ;  so  in 
Biharilal  v,  Goberdhunlall,  I.  L.  R.,  9  Cal.,  446;  see  Keratansi  Kalanjie,  I.  L. 
R.,    a   Bom.,  148  ;  I.  L.  R.,  10  Cal.,   748.     Act  XV  operates  from  the  date  on  ^-hich 

-it  came  into  force  as  regards  all  applications  made  under  it.  (Behari  Lall  v. 
Goburdhan  Lall,  I.  L,  R.,  9  Cal.,  446,  dissented  from.)  An  application  for  exe- 
cution was  made  on  the  2nd  March  1872.  In  the  execution -proceedings,  certain 
properties  were  attached  and  a  sale-proclamation  was  issued.  A  claim  to  a  portion 
of  the  properties  was  then  preferred  by  third  parties  allowed  on  the  17th  of  June 
1872,    The  decree-holder  failed    to  take  necessary  measures  to  bring  the  remainder 
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of  the  property  to  sale,  and  the  case  was  struck  off  on  the  4th  of  July  1872.  A  sub- 
sequent application  for  execution  was  made  on  the  14th  June  1875.  It  was  held  that 
the  subsequent  application  was  not  barred  by  the  provisions  of  s.  20,  Act  XIV  of 
1859.  Bond  fide  proceedings  in  resistance  of  a  claim  to  attach  properties  are 
proceedings  to  enforce  a  decree  within  the  meaning  of  s.  20  of  Act  XIV  of  1859.— 
Becharam  Dutta  v.  Abdul  Waheb,  T.  L.  R.,  1 1  Cal.,  55. 

Shall  bo  institutod ' — Expla^iation  of   s.   4  of  Act  XV  of  1877  which  applies  to 
this  Act  also  by  sub-s.  (2)  of  s.  185,  post,  runs  thus  ;    "  A  suit  is  instituted,  in  ordinary 
cases,  when  the  plaint   is   presented   to    the   proper  officer;   in   the  case  of  a  pauper, 
when  his  application  for  leave  to   sue   as  a    pauper  is  filed  ;  and  in  the  case  of  a  claim 
against  a  company  which  is  being  wound  by  the  Court,   when   the   claimant  first  sends 
in  his  claim  to  the  official  liquidator."     But   this  rule   is    modified  by  s.  22  of  Act  XV 
of  1877,  so  far  as  it  concerns    new  plaintiffs   or  defendants  added  after  the  institution 
of  the  suit,  which  also  shows   what   is    meant   by   the   words  '  ordinary'  cases  '    in  the 
Explanation  jast  referred  to.     Delay   in  the   appointment    of   a  gardian  ad  linteni  for 
^  minor  does  not  affect  the  date   of  institution  .-••I.    L.    R.,   4   AH.,  37.     When   the 
plaint  was  really  presented  on  the    29th   July,   it  ^ould  not  matter  if  the  endorsement 
on  the  plaint  stated  that  it  was  presented  on  the  31st  July,  or    that   it  was  not  accepted 
until  the  later  date — Young  v,  MacCorkindale    19  W.  B.,  159  ;  see  also  5  W.  R.,  207  ; 
6W.  R.,   39;    7  W.    R.,    157;   23   W.   R.,   447  ;  I.  L.  R.,  I  All.,  260.)     The  date  of 
institution   is   the   d  ite  of  the    first    presentation  of  the  plaint— (I.  L.  R.,  4  All.,  37.) 
If  the  plaint  is   returned   for  insufficiency  of  stamp,  or  for  any  amendment  and  then 
it  is  presented  again  within  the  time  allowed  or  within  a  reasonable  time,  the  date  of  the 
first  presentation  is  the  date  of  institution.    The  same  remark  applies  to  appeals. —  (See 
I.   L.  R.,   2   All.,    832,   875  ;  I.    L.  R.,  i    All.,  260  ;  23  W.  R.,  447.     See  7  W.  R.; 
157,  241  ;   I  Mad.  H.  0.  R.,  427.)     It   has  been  held  by  the  Punjab  Chief   Court   that 
an  appeal  is   not   presented    within   the    meaning  of   the   first  para,  of  s.  4  If  it  is  not 
accompanied  by  the   copies  of  decrees  .ind   judgment  required  by  s.  541  of   t!ie  Civil 
Procedure   Code. — (See  Rivaz,    16.)     Order   admitting   an   appeal   after   time   made 
ex  parte  by  a   single  Judge   of   the    High  Court  sitting  to  receive  applications  for  the 
admission  of  appeals  under  a  rule  of  the    High  Court  made   in  pursuance  of  24  and 
25  Vict.,  c.  166,  s.  13,  and  Letters  Patent  of  the   Court,  s.  27,  is  liable  to    be  set  aside 
at  the  hearing  of  the  appeal  by  the  Division  Court,    on    the   groimd   that   the  reasons 
for  admitting  the  appeal  were  erroneous  or  inadequate.— (2  B.   L.  R.,  184  i  4  B.  L.  U., 
84  ;  I.  L.  R.,  I  All.,  34.)     This  reverses  the  decision  in  8  VV.  R.,  141.     In  10  V\.  L.  R., 
155,  it  was  held  that   the  order  was  open   to   the   review.     Under  s.  48   of  the  Civil 
Procedure  Code,  the  plaint  must  be  presented  to  the  Court  or  such  officer  as  it  appoints 
in   this  behalf  (see  6   Bom.,    254.)     A   plaint   may  not  be  presented  at  the  private 
residence  of  the  Judge  or  officer. — (7  N.-W.  P.,  5  ;  contra,  South.  S.  C.  Cf.  Ref.,  36.) 
The  word   *  prescribed  '  has  a  technical   meaning  in    the  Act   (vide  cl.  15  of  s.  3, 
Within  the   time   prc»-      ante,)     In  the   section,   however,    that  technical  meaning  can- 

cribed  in  that  Schedule.  ,     »  .    •  rr.t  i    <  •!_    j  >    i  'u   j 

not  oblani.     The  word   '  prescribed     here   means  pre»cnbed 
by  the  Act  as  the  context  clearly  shows. 
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This  penalty  must  be  enforced  even  if  the  defendant  is  willing  to  confess  judg-- 
Shall  be  dismused  »nent.— Deb  Narain  v.  Islam.  13  0.  L.  R.,  153,  155  ;  Jaimal 
Sot*bwn  leadi?f'°"  **^  Singh  V.  Bhaga,  Rivaz,  15,  The  point  of  limitation  is  one 
which,  whether  it  be  taken  by  the  defendant  or  not,  the 
Court  is  bound  to  entertain. — Ramey  v.  Brougton,  I.  L.  R.,  10  Cal.,  652,  65S  ; 
2  Bom.,  H.  C.  R.,  162  ;  2  Wym.  Rep.,  24.  Instead  of  dismissing  the  suit,  the  Court 
may  allow  the  plaintiff  to  withdraw  his  suit  in  order  that  he  may  proceed  against  the 
defendant  in  a  foreign  Court  where  the  law  of  limitation  may  not  be  the  same  as  that 
of  Bntish  India.— (I.  L.  R.,  6  Bom.,  103,  107.)  The  munsiff  dismissed  a  suit  as  barred 
by  limitation  ;  the  Judge  on  appeal  set  aside  the  munsiff 's  dec'ision  and  remanded  the 
suit  for  investigation  on  the  merits.  The  munsiff  then  gave  the  plaintiff  a  decide  in 
full ;  the  Judge  on  appeal  disallowed  a  part  of  the  claim ;  the  plaintiff  appealed  to  the 
High  Court.  The  defendant  preferred  a  cross-objection  to  the  Judge's  finding  of 
fact  as  to  the  part  decreed.  The  High  Court  is  bound  to  consider  the  question  of 
limitation,  although  it  is  not  open  to  the  respondents  to  take  this  objection  themselves. 
— Ambalu  v.  Nadu  Vakat,  I.  L.  F^,  6  Mad.,  325.  Compare  13  W.  R.,  (F.  B.), 
44;  13  W.  R.,  52 ;  I  Agra,  248 ;  3  Bom.,  H.  C.  R.,  164;  i  B.  L.  R.,  25 ;  7  W.  R., 
67;  4  Moo.,  I.  A.,  509;  14  W.  R.,  370.)  If  the  question  of  limitation  has  been 
decided  (directly  or  indirectly  between  the  parties,  it  cannot  be  raised  again  in  a 
subsequent  stage  of  the  same  case. — Munga  Pershad  v,  Grija  Kant,  11  C.  L.  B., 
P.  C,  113;  also  II  C.  L.  R.,  145.)  Remanding  a  case  on  appeal  is  indirectly  or 
constructively  determining  that  the  suit  is  not  barred  by  limitation. — Morubin  v. 
Gopalbin,  I.  L.  R.,  2  Bom.,  120,  131.  Judgment-debtor  cannot  raise  the  plea  of 
limitation  iYi  respect  of  execution -proceedings  under  which  his  property  has  already 
been  sold  and  purchased  by  a  third  party. — (I.  L.  R.,  6  Mad.,  237 ;  I.  L.  R.,  10  Cal., 
220.)  Where  the  defendant  successfully  pleads  limitation,  the  suit  must  be  dismissed 
with  costs t  even  if  the  plea  is  used  for  the  purpose  of  refusing  to  perform  admitted 
obligations. — (Banning,  283 ;  L.  R.,  7  Eq.,  75.)  Where  however,  the  defendant 
does  not  plead  limitation  at  the  first  stage  of  the  case,  the  Court  may  refuse  to  award 
costs  to  him.— (1.  L.  R.,  6  Mad.,  178.)  Illustration  (*)  of  s.  4  of  Act  XV  overrules 
Bharat  v.  Issur  Chunder,  8  W.  R.,  141.  It  runs  thus:  "An  appeal  presented 
after  the  prescribed  period  is  admitted  and  registered.  The  appeal  shall  nevertheless 
be  dismissed." 

Sub-Section  (2). — The  Bengal  Act  VIII  of  1869  made  a  special  provision  of 
limitation  for  applications  for  review.  The  present  Act  does  not  reproduce  it.  Under 
the  old  Act  an  application  for  review,  if  not  filed  within  30  days  of  the  judgment, 
would  have  been  barred  by  the  old  law.  Under  the  new  Act,  the  Indian  Limitation 
Act  would  apply  to  a  case  like  this,  and  the  applicant  will  get  three  months'  time  for 
filing  his  review.  Suppose  at  the  date  of  the  commencement  of  the  Act  30  days  are 
over,  under  this  sub-section  the  applicant  is  barred;  but  suppose  at  the  date  of  the 
commencement  of  the  Act,  29  days  have  only  expired,  this  sub-section  will  not  apply, 
and  it  may  be  argued  that  the  applicant  will  get  three  months'  time.  But  not  so;  we 
must  read  this  section  with   s.  6  of    the   General  Clauses  Act,  and  the  old  law  will 
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govern  a  case  like  this.  Compare  Sub-s.  (4)  of  s.  2.  Schedule  III  prescribes  one 
period  of  limitation  for  all  suits  for  arrears  of  rent  brought  under  the  provisions  of 
the  Act,  whether  the  rent  is  payable  under  a  lease  or  not,  and  whether  the  lease  is 
registered  or  not.-Makenzie  v,  Haji  Syad  Mahomed  AH  Khan,  I.L.R.,  19  Cal.,  1.  See 
also  Iswari  Pcrshad  Naraia  Sahi  v.  Orowdy,  I.L.B.,  17  Cal,  469.  It  is  equally 
applicable  to  suits  for  arrears  of  rent  oipatni  taluks. ^Burnam^yi  Dasi  v.  Burma  Mayi 
choudhurani,  I.L.R.  23  JCal.,  191.  But  cases  which  do  not  come  within  the  purview 
of  the  Schedule  are  governed,  as  to  limiution,  by  Act  XV  of  1877  [see  section  185, 
sub-section  {2)  post,"] 

185-    (i)  Sections  7,  8,  and  9  of  the  Indian  Limitation  Act, 
shall  not  apply  to  the  suits  and  applications 
dfaf  L^^iutiS'  Ac"t     mentioned  in  the  last  foregoing  section. 

s"ults?&?^*'  '^  '"'*"         (2)  Siibject  to  the  provisions  of  this  Chapter, 
the  provisions  of  the  Indian   Limitation  Act, 
1877,  shall  apply  to  all  suits,  appeals,  ^^d  applications  mentioned 
in  the  last  foregoing  section. 

Sjlb-Secticn  (I). — Section  7  provides  that,  if  a  person  is  a  minor,  insane,  or  an 
idiot  at  the  time  from  which  the  period  of  limitation  is  to  be  reckoned,  he  may  institute 
a  suit  or  make  his  application  within  the  same  period  after  the  disability  has  ceased^ 
as  would  otherwise  have  been  allowed  from  the  time  prescribed  by  the  law.  Compare 
Dinanath  v.  Uoghoonath,  5  W.  R.  Act  X  41  ,•  Girja  Nath  v.  Patani  Bibi; 
I.  L.  R.  17  Cal.  263.  Section  8  provides  that  when  one  of  several  joint  creditors  or 
claimants  is  under  such  legal  disability  and  a  discharge  can  be  given  without  his 
concurrence,  time  will  run  against  them  all :  but  if  such  discharge  cannot  be  given, 
time  will  not  run  against  any  of  them  until  one  of  them  becomes  capable  of  giving 
such  discharge.  Section  9  provides  that  when  once  time  has  begun  to  run,  no  subse- 
quent disability   or  inability  to  sue  stops  it.      .  • 

Sub-section  (2).--Stil:!]ect  to  the  providons  of  tliis  Chapter.— So  s.  6  of  Act 

XV  of  1877  provides  :  "When,  by  any  special  or  local  law  now  or  hereafter  in  force 
in  British  India,  a  period  of  limitation  is  specially  prescribed  for  any  suit,  appeal,  or 
application,  nothing  herein  contained  shall  affect  or  alter  the  period  so  prescribed  ;" 
see  s.  6  of  Act  IX  of  1 871  and  s.  3  of  Act  XIV  of  185J.  These  rules  are  founded 
upon  the  maxim  generalia  specialibus  non  derogant, — a  general  later  Act  does  not 
repeal,  control  or  alter  an  earlier  special  or  local  one  by  mere  implication.  Such  an 
Act  is  presumed  to  have  only  general  cases  in  view,  and  not  particular  cases  which 
have  already  been  provided  for  (Maxwell,  157.)  "  The  reason  is  that  the  Legislature, 
having  had  its  attention  directed  to  a  special  subject,  and  observed  all  the  circumstances 
of  the  case  and  provided  from  them,  does  not  intend,  by  a  general  enactment  after- 
wards, to  derogate  from  its  own  act,  where  it  makes  no  special  mention  of  its  intention 
to  do  so."— Unnoda  Prosad  v.  Kristo  Kumar,  19  W.  R.,  5  P.  C.  ;  the  Collector  v. 
Punriar,  1  Mad.,  19,  no.     It  was  accordingly  held  that   the  general  law   of   limitation 
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(Act  XIV  of  1859),  in  the  absence  of  any  express  wms,  or  necessdry  implication, 
did  not  repeal  or  affect  the  limitation  clauses  of  the  Bengal  Rent  l^w  (Act  X  of  1859). 
— Unnoda  Prosadv.  Krislo  Kumar,  19  W.  R.,  5,  P.  C.  ;  Paulson  v.  Modhu  Sudan, 
2  W.  R.,  Act  X,  21,  F.  B.  Section  6  of  Act  IX  of  1871  saved  special  and  local  laws, 
"  now  or  hereafter  to  be  in  force,  so  that  whether  the  general  Act  was  later  or  not, 
its  provisions  could  not  be  imported  into  any  local  or  special  law.  And  after  the 
passing  of  that  Act  it  was  held  that  the  provisions  as  to  disability  contained  in  that  or 
any  other  Act  could  not  apply  to  a  suit  under  a  special  Act. — ^Thakur  Kupitnath  v^ 
TUe  Government,  13  B.  L.  R.,  445  ;  22  W.  R„  17.  Similarly  the  provision  in  s.  5 
of  Act  IX  as  regards  the  period  of  limitation  expiring  on  a  day  when  the  Court  is 
closed,  has  been  considered  to  be  inapplicable  to  suits  for  arrears  of  rent  under  Act 
VIII  of  1869  B.  C— Paran  Chunder  v.  Mutty  Ull,  I.  L.  R.,  4  Cal.,  50  ;  2  C.  L.  R., 
543.)  Act  XV  of  1877,  however,  has  altered  the  law.  It  has  been  held  by  the  Calcutta 
High  Court  that  the  language  of  s.  6,  Act  XV  of  1877,  has  introduced  a  change  in 
the  law.  Under  Act  IX  of  1871  the  rule  was  that  local  and  special  laws  of  limitation 
The  provisions  of  the  were  not  to  be  affected  by  the  general  law,  but  under  Act 
i'87^*^haf/™ppiy°"to  lu  ^ ^  of  1*77,  the  rule  i#  that  the  periods  of  limitation  prescribed 
twits,  &c.  jjy  special  or  local  laws  shall  not  be  altered  or  affected  by  the 

general  law.  This  raises  an  inference  that  the  Legislature  intended  that  the  general 
provisions  and  exceptions  contained  in  Act  XV  of  1877  should  be  applicable  to  suits, 
appeals,  or  applications  governed  by  special  or  local  laws  of  limitation.  Accordingly 
the  general  provision  of  s.  5,  Act  XV  of  1877  (as  regards  the  period  of  limitation 
expiring  on  a  day  when  the  Court  is  closed),  has  been  applied  to  suits  under  Act  VIII 
o'f  1869  iJ.  C— (Gopal  Chand  v,  Kristo  (  hunder,  I.  L.  R.,  5  Cal,  314;  Khosal  v, 
Gunesh  Dutt,  I.  L.  R.,  7  Cal.,  790.)  Similarly,  the  general  provisions  of  s.  12,  Act 
XV  (as  to  exclusion  of  time  occupied  in  obtaining  copies  of  decrees  &c.),  and  sf  s. 
19,  Act  XV  (as  to  acknowledgment  of  liabilities)  have  been  considered  applicable 
to  applications  and  suits  under  Act  VIII  of  1869  B.  C— (Biharilal  z/.  Mungalanath 
I.  L.  R.,  5  Cal.,  110*.)  In  the  report  ^f  this  case  a  similar  ruling^of  Sir  Richard 
Garth  is  referred  to.  See  Parbatinath  v.  Tejmoey,  I.  L.  R.,  5  Cal.,  303.  But  as 
these  general  provisions  and  exceptions  modify  the  periods  of  limitations  prescribed 
by  local  and  special  Acts,  they  may  be  said  to  'affect,'  if  not  'alter/  those  periods. 
And  although  the  corresponding  section  of  Act  XIV  of  1859  (s.  3)  referred  to  theperiods 
of  limitation  only,  the  general  provisions  of  that  Act  were  held  by  the  Privy  Council 
to  be  inapplicable  to  suits  for  which  a  shorter  period  of  limitation  had  been  prescribed 
by  a  special  Act.-  Unnoda  Persaud  v.  Kristo  Koomar,  19  \V.  R.,  5  P.  C.  ;  Mahomed 
Bahadoor  z^.  The  Collector,-  21  W.  R.,  381;  P.  C.  See  also  Hariram  z/.  Vishun, 
10  Bom.  204.  Besides,  under  the  well-established  rule  of  construction  to  which  wc 
have  referred,  a  mere  inference,  unless  it  is  a  necessary  one,  is  not  sufficient  to  rebu^ 
the  presumption  that  the  Legislature  does  not  intend  by  a  general  enactment  to 
interfere  with  a  special  one.— 19  W.  R.,  5,  6,  7,  P.  C.  On  the  other  hand,  it  should 
be  remembered  that  Act  XV  expressly  provides  (see  s.  i)  that  ss.  2  to  25  shall  not 
apply  to  suits  under  two  particular  special  laws,  viz.,  Act  IV  of  1869  and  Mad.  R^. 
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VI  of  1831.  From  this  it  would  seem  that  the  Legislature  intended  that  to  suits 
under  other  special  laws,  those  sections  may,  as  far  as  possible,  apply.  Hence  in 
Ram  Raw  v.  Venkatisa,  I.  L.  R.,  5  Mad.,  171,,  F.  B.,  the  Judges  of  the  Madras  High 
Court  were  of  opinion  that  s.  19  Act  XV  of  1877,  was  applicable  to  summary 
applications  under  special  and  local  laws,  such^as  the  Acts  regulating  the  rights 
of  landlord  and  tenant  in  the  North -Western  Provinces  and  in  Bengal.  Qtiery — If  the 
general  provisions  of  Act  XV  are  applicable  to  suits  and  applications  under  all  special 
and  local  laws,  whey  has  the  Legislature  expressly  extended  those  provisions  to  suits 
under  Act  XVIH  of  1881  (see  s.  23,  Act  XVIII  of  1881,  the  Central  Provinces  Land 
Revenue  Act).  The  general  provisions  of  the  Limitation  Act  are  contained  in  ss.  5 — 25. 
For  decisions  under  those  sections,  the  reader  is  referred  to  the  author's  Indian  Limita- 
tion Act.  Even  under  the  old  law  it  was  held^that  the  provisions  of  s.  5  of  the 
Limitation  Act  are  applicable  to  suits  under  Act  VIII  of  1869  B.  C. — Behari  Lall 
Mukerji  v.  Mungola  Nath  Mookerjee  I.  L.  R.,  5  Cal.,  110;  Golap  Chand  Nowluckha 
V*  Kristo  Chunder  Dass  Biswas  I.  L.  R.,  5  Cal.,  314  ;  Khoshe  Lall  Mahton  z/.  Gunesh 
Dutt  L.  R.,  7  Cal.,  690.  Compare  Khetter  M^hun  Chuckerbutty  v,  Dinabasshy 
Shaha  I.  L.  R.,  10  Cal.,  265  ;  Nagendra  Nath  Mullick  v.  Mathura  Mahun  Parhi 
I.  L.  R.,  18  Cal.,  368.  In  Nagendranath  Mullik  v,  Mahura  Mohun  Persjhi,  I.  L. 
R.,  18  Cal.,  368,  F.  B.,  the  Calcutta  High  Court  held  that  the  provisions  of  section 
14  of  the  Limitation  Act  were  not  applicable  to  suits  for  arrears  of  rent  under  Act  X  of 
1859,  but  sub-section  (2)  is  quite  explicit  and  this  ruling  does  not  apply  to  present  Act. 

Is  the  claim  for  rent  in  abeyance  during  litigation :— When  there  has  been 

litigation  between  two  persons,  and  in  the  result  it  has  been  found  that  they 
stand  to  each  other  ia  the  relation  of  landlord  and  tenant,  and  stooil  in  that 
relation  while  the  litigation  was  proceeding,  but,  until  their  mutual  rights  were 
finally  determined,  the  landlord  was  unable  to  sue  the  tenant  for  rent,  the  period 
of  limitation  for  a  suit  for  the  rent  in  question  should  be  counted  from  the  termina- 
tion of  such  litigation.— Rent  Commission's  Report,  para  162  ;  Ranee  Burnamoyee  v, 
Shoshee  Mukhee  Burmonia,  12  Moo.  I.  A.  244 ;  u  W.  R.,  P.  C.  S ;  2  B.  L.  R.,  P.  C. 
10.  See  also  Ishan  Chandra  Ray  v.  Khaja  Assanulla  8  B.  L.  R.,  537  note  ;  16  W.  R. 
79;  Dindayal  Paramanik  Radha  Kishori  Debi  8  B.  L.  R.,  536;  17  W.  R.,  415; 
Mohesh  Chunder  Chakladar  v,  Gungamonee  Dasee  18  W.  R.,  59,  and  Dhunput 
Singh  V,  Saraswati  Misrain  I.  L.  R,,  19  Cal.,  267.  This  rule  is,  however,  not 
applicable  where,  although  the  landlord  has  denied  the  contnuance  of  the  relation 
of  landlord  and  tenant,  and  attempted  to  put  an  end  to  that  relation,  the  tenant 
was,  nevertheless,  not  dispossessed,  and  theje  was  in  consequence  nothing  to  prevent 
the  landlord  from  suing  for  and  recovering  his  rent.  See  Watson  &  Co.  z/.  Dhanen- 
dra  Chandra  Mukhurji,  I.  L.  R.,  3  Cal.,  6;  Brajendra  Kumar  Rai  v,  Rakhal  Chandra 
Rai,  16.,  791  ;  Haro  Prasad  Rai  v,  Qopal  Das  Datta,  ih.,  817 ;  Haronath  Rai 
V,  Golak  Nath,  19  W.R.,  18  ;  Barada  Kanta  Rai  v,  Chundra  Kumar  Rai,  23  W.R.,  280 ) 
Haro  Prasad  Rai,  2/.  Gopal  Das  Datta,  I.  L.  R.,  9  Cal.,  255;  12  C.  L.  R.,  129; 
Sherriff  v,  Dinanath  Mukherji,  I.  L.  R.,  12  Cal.,  258  ;  Haro  Kumar  Ghosh  v.  Kali 
Krishna  Thakur,  I.  L,  R.,  17  Cal.,  251  ;  Barnomayi  Dasi  v,  Bramamayi  Chaudhurani, 
I.  L.  R.,  23;  Cal.,  191  ;  Mahomed  Mazid  v  Mahomed  Ashan,  I.  L.  R.,  23  Cal.,  205. 
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CHAPTER    XVII. 

Supplemental. 

Penalties. 

Penalties  for  illegal  .  186-  (0  If  any  person,  Otherwise  than 
interference  with  pro-  in  accordance  With  this  Act  or  some  other 
^"ce.  enactment  for  the  time  being  in  force, — 

(a)  distrains  or  attempts  to  distrain  the  produce  of  a  ten- 
ant's holding,  or 

{b)  resists  a  distraint  duly  made  under  this  Act,  or  forcibly 
or  clandestinely  removes  any  property  duly  distrained 
under  this  Act,  or 

{c)  except  with  the  authority  or  consent  of  the  tenant 
prevents  or  attempts  to  prevent  the  reaping,  gather- 
ing, storing,  removing  or  otherwise  dealing  with 
any  produce  of  a  holding, 

he  shall  be  deemed  to  have  committed  criminal  trespass 
XLV  of  i860.       within  the  meaning  of  the  Indian  Penal  Code. 

(2)  Any  person   who   abets  within   the   meaning   of  the 

•     Indian    Penal    Code    the   doing   of    any   act 

mentioned  in  sub-section  (i),  shall  be  deemed 

to  have  abetted  the  commission  of  criminal  trespass  within  the 

meaning  of  that  Code. 

Sub-section  (D : — The  punl^ment  under  section  447  of  the  Indian  Penal  Code 
for  these  offences  is  imprisonment  of  either  description  for  a  term  which  may  extend 
to  three  months,  or  fine  which  may  extend  ^o  five  hundred  rupees,  or  both. 

Stlb-Oectioil  (2)  : — See  sections  109  and  116  of  the  Indian  Penal  Code. 

Agents  and  representatives  of  landlords. 

187.     (i)  Any  appearance,  application  or  act,  in,  before 

Power  for  landlord      or   to  any  Court   or   authority,  required,    or 

to  act  through  agent,     authorised  by  this  Act  to  be  made  or  done  by 

a  landlord,  may,  unless  the  Court  or  authority  otherwise  directs, 
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be  made  or  done  also  by  an  agent  empowered  in  this  behalf  by 
a  written  authority  under  the  hand  of  the  landlord. 

{2J  Every  notice  required  by  this  Act  to  be  serv^ed  on,  or 
given  to,  a  landlord  shall,  if  served  on,  or  given  to,  an  agent 
empowered  as  aforesaid  to  accept  service  of  or  receive  the  same 
on  behalf  of  the  landlord,  be  as  effectual  for  the  purposes  of 
this  Act  as  if  it  had  been  served  on,  or  given  to,  the  landlord  in 
person. 

(3)  Every  document  required  by  this  Act  to  be  signed  or 
certified  by  a  landlord,  except  an  instrument  appointing  or  autho- 
rizing an  agent,  may  be  signed  or  certified  by  an  agent  ot  the 
landlord  authorized  in  writing  in  that  behalf. 

188.     Where  two  or  more  persons  are  joint-landlords,  any- 

Joint-landlords     to     thing   which   the   landlord   is  under  this   Act 

act  collectively  or  by     required  or  authorized   to  do  must  be  done 

common  agent.  ^j^^^^.    ^^    ^^^^   ^^    ^„     g^^^^    persons    acting 

together,  or  by  an  agent  authorized  to  act  on  behalf  of  both 
or  all  of  them. 

Suits  for  arrears  of  rout  ty  OO-Sharors  • — Under  the  old  law  a  co-sharer  land- 
lord could  collect  his  share  of  the  rent  separately,  and  sue  for  it  separately,  when  it  had 
been  arranged   between   the   co-sharers  and   the  tenants  that 
^^^  ^^^'  the  latter  should  pay  each   co-sharer   his   proportionate  share 

of  the  entire  rent.  Such  an  arrangement  might  be  evidenced  either  by  direct  proof, 
or  by  usage  from  which  its  existence  might  be  presumed.  In  the  absence  of  such  an 
arrangement,  a  separate  suit  by  a  co-sharer  for  rent  could  not  be  maintained.— Ghan 
Mahomed  v.  Moran,  I.  L.  R.,  4  Cal.,  96 ;  2  C.  L.  R.,  370 ;  R§mjai  Singh  v.  Nagar 
Ghazi  5  W.  R.,  Act  X,  68  ;  Ganga  Karain  Das  v.  Saroda  Mohan  Pai,  12  W.  R.,  30; 

3  B.  L.  R.,  A.  C,  230 ;  Sri  Misra  V.  Crowdy,  15  W.  R.,  243;  Indramani  Barmani 
zf.  Sarup  Chandra  Pal,  15  W.  R.,  395  ;  12  B.  L.  R.,  291;  note;  Bhairab  Mandal 
V.  Gangaram  Banurji,  17  W.  R.,  408;  Haradhan  Gossami  v.  Ram  Nawaz  Misra, 
17  W.  R.,  414;  Dinobandhu  Chaudhri  z/.  Dinonath  Mukhurji,  19  W.  R.,  168  ;i 
Lalan  v.  Hemraj  Singh,  20  W.  R.,  76  ;  Baikanto  Kaibarta  v,  Sashi  Mohan  Pal,  22 
W.  R.,  526;  Brajo  Kishor  Bhattacharji^  z*.  Uma  Sundari  Debi,  23  W.  R.,  37  I 
Dinobandhu  Rai  v,  Uma  Charan  Chaudhri,  23  W.  R.,  53;  Anu  Mandal  v, 
Kamaludin,    i    C.    L.   R.,   248  ;   Ahamuddin   v,  Girish  Chandra  Shamanto,  I.  L.  R., 

4  Cal.,  350  ;  Lutfulhak  v,  Gopichandra  Mazumdar,  1.  L.  R„  5  Cal.,  941.  But  see 
contra,  Amrit  Chaudhri  v,  Haidar  Ali,  W.  R.,  Sp.  No.,  Act  X,  63  ;  Mahomed  Singh  v. 
Maghi  Chaudhurain,  i  W.  R.,  253  ;  Piari  Mohan  Singh  v.  Mirza  Ghazi  Mazumdar,  11 
W.  R.,  270 ;  S.  0.,  2  B.  L.  R.,  337  ;  Dinobandhu  Rai  v.  Uma  Charan  Chaudhri,  23  W. 
B.,  53.  But  without  such  an  arrangement  a  co-sharer  landlord  could  sue  for  his  separate 
share  of  the  rent,  if  he  made  all  his  co-sharers  co-defendants,  or  he  could  ask  the  Court 
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to  make  them  co-defendants.— Harkishore  Das  v.  Jugal  Kishor  Shaha,  16  W.  R., 
281 ;  Salehunnissa  Khatun  v.  Mohesh  Chandra  Rai,  17  W.  R.,  452 ;  Durga  Charan 
Sarmah  z/.  Jampa  Dasi,  21  W.  R.,  46;  12  B.  L.  R.,  289;  Mokhoda  Sundari  Dasi 
V.  Karim,  23  W.  R.,  11;  Kali  Charan  Singh  v.  Solano,  34  W.  R.,  267  ;  Srinath 
Chandra  Chaudhri  v.  Mohesh  Chandra  Bandopadhya,  i  C.  L.  R.,  45^^ ;  Jadu  Das 
V.  Sutherland'  I.  L.  R.,  4  Cal.,  556 ;  3  C.  L.  R.,  223 ;  Ganga  Narain  Sarkar  v.  Srinath 
Banurji,  I.  L.  R.,  5  Cal.,  915  ;  Abhai  Gobind  Chaudhri  v,  Hari  Charan  Chaudhri, 
I.  L.  R.,  8  Cal.,  277:  contra^  Annoda  Charan  Bai  v.  Kali  Kumar  Rai,  B.  L.  R., 
4  Cal.,  89 ;  Manohar  Das  v,  Manzur  All,  I.  L.  R.,  5  All.,  40.  He  was  not  bound 
to  ask  his  co-sharers  to  join  him  as  platntifFs. — Tarini  Kant  Lahiri  v,  Nanda  Kishor 
Patranavis,  12  C.  L.  R.,  588.  He  might  also  claim  the  u'hole  rent  and  ask  the 
Court  to  make  the  other  co-sharers  plaintiffs  with  him-  <Tara  Chand  Banurji  v.  Amir 
Mandal,  22  W.  R.,  394).  In  a  subsequent  case  it  was  laid  down  that  this  was  the 
proper  course  for  him  to  pursue  in  such  circumstances — ^Jadu  Shat  v.  Kadambini  Dasi, 
I.  L.  R.,  7  Cal.,  150.  When  a  tenant  had  been  accustomed  to  pay  his  rent  jointly 
and  was  sued  by  one  of  the  co-sharer^,  the  other  co-sharer  landlords  being  made 
defendants,  and  the  tenant  pleaded  that  he  had  paid  the  rent  to  the  co-defendants, 
who  admitted  the  receipt  of  it,  the  suit  was  dismissed,  it  being  held  that  the  remedy 
of  the  co-sharer  landlord  was  against  the  other  co-sharers  and  not  against  the  tenant. 
— Ahamuddin  v.  Grish  Chunder,  I.  L.  R.,  4  Cal.,  350.  It  has  been  held  by  the 
High  Court  that  s.  188  makes  no  change  in  the  previous  law  rei^arding  the  recovery  of 
rent  by  a  co-sharer  landlord.  In  one  of  the  earliest  cases 
decided  by  the  High  Court,  it  was  said  "  we  can  find  nothing 
in  the  (Bengal  Tenancy)  Act  which  authorizes  a  landlord  to  bring  a  suit  for  recovery 
of  arrears  of  rent.  The  terms  of  the  section  (188)  should  be  strictly  construed,  for  we 
cannot  assume  that  the  Legislature  intended  to  alter  the  practice  of  our  Courts  as 
established  by  numerous  decisions. — Premchand  Nuskur  v.  Mokshodu  Debi,  I.  L.  R., 
14  Cal.,  201 ;  see  also  Jugabundhu  Patuck  v,  Jadu  Ghose  Alkushi  I.  L.  R.,  15  Cal., 
47  ;  Umesh  Chandra  t/.  Nasir  Mullik,  I  L.  R.,  14  Cal.,  203,  ante.  It  was  therefore 
held  that,  as  there  was  nothing  in  the  Act  which  authorised  a  landlord  to  bring  a  suit 
against  a  tenant  for  arrears  of  rent,  one  of  several  joint  landlords  is  still  competent 
to  sue  for  the  entire  rent,  making  his  co-sharers  parties  te  the  suit.  But  where  a 
tenant  had  taken  a  lease  from  one  of  several  joint  landlords  in  respect  of  his  own  share 
of  the  holding,  it  was  held  thai  the  landlord  was  entitled  to  sue  for  rent  without 
joining  his  co-sharears. — Bihari  Churan  Sen  v,  Bhuth  Nath  Pramanik,  3  C.  W.  N., 
214;  see  Panchanan  Banurji  t'.  Raj  Krishna  Guha,  I.  L.  R.,  19  Cal.^  617.  When 
a  decree  for  the  entire  rent  of  a  tenure  is  obtained  by  one  of  several  co -sharers 
by  making  the  other  parties  defendants  and  is  executed  by  him  alone,  the  decree  has 
the  same  effect  as  if  obtained  by  all  the  co-sharers,  and  sec.  188  has  no  applica- 
tion.— (Chandra  Sikhar  Patra  v,  Bani  Manjhi,  3  C.  W.  N.,  38Q.  It  is  only  when 
plaintiffs  can  sho^  that  those  entitled  as  co-sharers  to  join  with  them  refused  to  join, 
or  have  otherwise  acted  prejudecially  to  their  interests,  that  they  are  entitled  to 
sue  alone  and  makt  their  co-sharers  defendants  in  the  suit. — Dwarkanath,Mittra  v. 
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Tara  Prasanno   Rai,  I.  L.  R.,  17  Call,    160.,  Jibanti  Nath  Khan  v.   Gokul   Chandra 
Chaudhuri,     I.    L.   R.,     19   Pal.,  760;  Sashi  Sikharesswar  Rai   v,    Giris    Chandra 
Lahiri,      i     C.   W.   N.,   659.     But  such  a    suit    should  not  be  dismissed  merely 
on  the  ground  that  there  is  no  evidence  to  show  that  the  other  co-sharers  refused  to 
join  as  plaintiffs  :— Bissessar  Rai    Bhaudhri  v.   Braja  Kant  Rai,  i  C.  W.  N.,  221).     If 
co-sharers  are  unaware  whether  the  share  of  the  rent  due  to  their  other  co-sharers 
has  been  paid  or  not,  they  are  entitled  to   bring  their  suit  in  the  alternative,  asking 
for  their  share  of  the  rent  only  in  the  first    instance,   but  praying  that,    if  any  portion 
of  the  due  to  their  co-sharers   be   unpaid,   they    may  be  allowed  to  amend  their  plaint 
and   claim  a  decree  for  the  entire  rent. — (Prakash  Lai  v,  Ekkauri  Balgovind  Sahai, 
L  L,  R.,  19  Cal.,  735).     In    Piari    Mohan   Basu   v,    Nobin   Chandra   Rai    (I.  L.  R., 
26  Cal.,  409;  3  C.  W.  N.,   271),  as  the  Court  was  of  opinion  that  there  was  a  conflict 
between  the  cases  of  Tarini    Kant   Lahiri   v.    Nanda  Kishor  Patronavis  (12  C.  L.  R., 
588),  Dwarkanath  Mittra  v,  Taro   Frasanna    Rai,  (I.  L.  /?.,  17  Cal.,  160),  Bisseswar 
Rai  Chaudhri  ?/.  Braja   Kanta   Rai  (i    C.  W.   N.,  221),  and  Shashi  Shikareswar  Rat 
V.  Grish   Chandra   Lahiri   (i    C.   W.   N.,   659)  r^erred  the  following  question  for  the 
decision  of  a   Full   Bench  :     **  When  two  parties  •contract  with  a  third  party,  can  a 
suit  by   ont  of    them,    making  the  other  a  co-defendant,  be  dismissed,  because  the 
plaintiff  had  not  proved  that  the  co-defendant  had  refused  to  join  as  plaintiff  ?'*     The 
Full  Bench   answered   this   question   in   the   negative.     W  hen  a  number  of  landlords 
collect  rent  joiritly,  the  fact  that  one  of  them   alone   has  got  his  name  registered  under, 
the  Land  Registration   Act  in   respect   of  his   share  does   not   entitle  him  to  recover 
his  share  of  the   rent  separately. — Rampad   Singh  v,   Ramdas  Pandi,  i  Cf  W.  N., 
ccxlv.     Where   and  estate  belonging    to  several  owners  was  partitioned  and  each  of 
them  brought  separate  suit  for  arrears  of  rent  against  the  tenant,   it  was  held  that  the 
suit  was  maintainable,  and  that  apportionment  of  the  sum  due  might  take  place,  all  the 
parties  interested  having  been  made   parties,   and   that  section     188   did   not   bar  the 
suit,  as  the  section  does  not    prescribe   that   the  relation   of  joint  landlord  is   to  enure 
for  ever. — Raj  Narain  Mitlra  v.  Ekadari  Bag,  4  C.  W.  N.,  494., 

Co-sharer's  right  to  sue  for  enhancement  or  aissessment  of  rent :— One  co-sharer 

landlord  cannot  enhance  the  rent  of  his  share,  such  an  enhancement  being  inconsistent 
with  the  continuance  of  the  lease  of  the  entire  tenure. — Ghani  Mahomed  v.  Moran, 
I.  L.  R.,  4  Cal.,  96;  2  C.  L.  R.,  370 ;  see  also  Bhairab  Maudal  v,  Gangaram  Banurji, 
17  W.  R.,  408  ;  12  B.  L.  R.,  290,  note  ;  Haradhan  *Gossanii  z/,  Ram  Nawaz  Misra, 
17W.  R.,  414;  Raj  Chandra  iClazumdar  v.  Rajarani  Gop, 
Old  Law.  22  W.  R.,  385  ;  Chuni  Singh  v,  Hira  Mahata,  9  C.  L.  R.,  37  ; 

I.  L.  R.,  7  Cal.,  633;  Kashi  Kishor  Rai  v,  Alip  Mandal,  I.L.  R.,  6Cal.,  149; 
Jogendro  Chandra  Ghosh  v,  Nabin  Chandra  Chattopadhya,  I.  L.  R.,  8  Cal.,  353  ; 
10  C.  L.  R.,  331 ;  Kali  Chandra  Singh  v.  Raj  Kishor  Bhadro,  I.  L.  R.,  11  Cal.,  615  ; 
but  see  contra  Dukhi  Ram  Sarkar  v,  Gouhar  Mandal,  10  W.  R.,  307  ;  Sarat  Sundari 
Debi  v,  Anand  Mohan  Ghatak,  I.  L.  R.,  5  Cal.,  273 ;  4  C.  L.  R.,  448;  Bidhu  Bhushan 
Basu  V.  Kamaradin  mandal,  I.  L.  R.,  9  Cal.,  864;  Rash  Bihari  Mukhurji  v.  Sakht 
Sundari  Dasi,  I.  L.  R.,  11  Cal.,  644).     He  could  not  do  so,  even  if  he  made  all  hisL 
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co-sharers  parties  to  the  suit.— -(Bharat  Chandra  Rai  v.  Kali  Das  De,  I.  L.  Rr,  5 
Cal.,  574;5C.  L.  R.,  545.  See  contra,  Gopal  v.  Macnaghten.  I.  L.  R.,  7  ^^1., 
751).  But  he  could  issue  a  notice  of  enhancement 'provided  the  suit  was  brought  by 
all  the  share-holders.— (Chuni  Singh  i;.  Hira  Mahata.  I.  L.  R.,  7  Cal.,  633;  Bidhu 
Bhushan  Basu  v.  Kamaradin  Mandal,  I.  L.  R.,  9  Cal.,  864).  Under  the  provisions 
of  this  Act  -joint-landlords  cannot  enhance  (ss.  6,  33,  43  and  48),  the  rent  of  their 
tenants  except  jointly  or  or  by  an  agent  authorized  to  act 
PresenOaw.  ^^  \i^h2M  of  all   of  them.— (Gopal   Chandra  Das  v.  Umesh 

Narain  Chaudhri,  I.  L.  R.,  17  Cal.,  695;  Mahib  Ali  7^.  Amir  Rai,  I.  L.  R.,  17  Cal., 
54Cf;  Haladhar  Shaha  v.  Rhidai  Sundari,  I.  L.  R.,  19  Cal.,  593  ;  Baidya  Nath  De 
Sarkar  V.  Ilim,  2  C.  W.  N.,  44;  I.  L.  R.,  25  Cal.,  917*.  But  contracts  for  enhanced 
rent  executed  before  the  passing  of  this  Act  do  not  come  within  the  operation  erf 
this  section. — Tejendro  Narain  Singh  v»  Bakai  Singh,  I.  L.  R.,  22  Cal.,  658).  Co- 
sharer  landlords  who  are  joint -landlords  cannot  now  sue  separartely  for  additional 
rent  for  additional  land  found  by  measurement  to  be  in  a  tenant's  possession  sec. 
52  (a);  Gopal  Chandra  Das  v.  Umesh  Narain  Chaudhri,  I,  L.  R.,  17  Cal.,  695; 
Bindu  Bashini  Dasi  v.  Piari  Mohtm  Basu,  I.  L.  R.,  20  Cal.,  107).  But  where  the 
tenant  has  agreed  to  allow  one  of  several  co-sharer  landlords  to  deal  with  him  as 
his  own  tenant  without  reference  to  the  rights  of  other  co-share  landlords,  the  effect 
is  to  create  a  separate  tenancy  under  such  fractional  co-sharer  and  the  provisions  of 
section  188  are  inapplicable. — Panchanan  Banurji  v.  Raj  Kumar  Guha,  I.  L.  R.,  19 
Cal.,  610.  Compare  on  this  point  Baidyo  Nath  De  Sarkar  v.  Ilim,  2  C.  W.  N.,  44  ;  I.  L. 
R.i  25  C^l.,917).  So  too,  when  a  tenant  executed  a  kabulyat  agreeing  to  pay  rent  for 
a  certain  area  at  a  certain  rate,  and  further,  agreeing  to  pay  rent  at  the  same  rate  for 
an  additional  area  on  its  becoming  fit  for  cultivation,  it  was  held  that  a  suit  brought  on 
the  kabulyat  by  the  co-sharer  landlord  in  whose  favour  it  had  been  executed,  would 
lie.  It  was  said  that  the  suit  was  not  one  for  enhancement  or  one  for  additional 
rent  for  excess  land,  and  if  the  plaintiff  was  entitled,  as  he  admittedly  was,  to 
realize  his  share  of  the  rent  separately,  there  was  no  reason  why  he  should  not  be 
entitled  to  claim  separately  the  rent  that  was  payable,  not  upon  a  fresh  adjustment 
of  the  rent  inconsistent  with  a  continuance  of  the  oldtenanc3%  but  upon  an  ascertainment 
of  the  rent  payable  in  accordance  with  the  terms  of  the  original  letting. — Ram 
Chandra  Chakravarti  v,  Giridhur  Datta,  T.  L.  R.,  19  Cal.,  755.  This  was  as 
followed  in  Tejendro  Narain  Singh  v.  Bakai  Singh,  I.  L.  R.,  22  Cal,  658 ;  and 
Dintarini  Dasi  v.  Broughton,  (5  C.  W.  N.  225.)  But  this  is  not  the  case  when  the 
rent  has  to  be  ascertained  and  adjusted  after  measurement. — Baidya  Nath  De  Sarkar 
V.  Ilim,  2  C.  W.  N.,  44;  I.  L.  R.,  25  Cal.,  917.  So,  when  the  defendants  took 
possession  of  certain  lands  -by  gradual  encroachment,  and  the  plaintiffs,  being  co-sharer 
landlords,  sued  for  assessment  of  rent  j  it  was  held  that  the  holding  would  be  a  new 
holding  and  the  rent  assessed  a  new  rent,  sec  52  would  not  apply  and  see.  188  would 
be  no  bar  to  the  suit.  But  if  a  co-sharer  landlord  sues  for  rent  not  merely  of  the 
additional-land  found  in  the  possession  of  the  tenant  but  in  resjject  of  the  entire 
quantity  of  land   found   in     his   possession  including   the   lands   of    his    old  holding, 
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sec.  52  applies  and  s  188  bars  the  suit:— Abdul  Hamid  v,  Mahini  Saba,  4  C.  W. 
N.,  508. 

Where  tenant  after  the  creation  of   the  holding  encroached   upon   certain  lands 
and   one   of   the  co-sharer  landlords  brought  a  suit  for  his 
s8es«ment  o  ren  .  share   of  the   encroached   lands  and  for   assessment  of  rent, 

Atf/^  that  the  encroachment  should  be  regarded  as  a  new  holding  and *the  rent  that 
would  be  assessed  would  be  a  new  rent  and  a  suit  for  assessment  of  rent  is  not  an  act 
that  is  authorised  by  s.  188,  and  consequently  ss.  52  and  188  would  be  no  bar  to  such 
a  suit.- — Khondkar  Abdul  v.  Mohini,  4  C.  W.  N.,  508.  Where  a  co-sharer  landlord 
brought  a  suit  against  a  raiyat  for  arrears  of  rent  and  for  additional  rent  on*the 
basis  of  a  kabuliyat  executed  and  the  raiyat^  in  which  the  right  of  the  plaintiff  to 
certain  lands  admitted  and  his  right  to  additional  rent  for  lands  found  on  mea- 
surement to  be  in  excess  of  the  area  stated  was  also  admitted  and  the  right  of  the 
plaintiff  and  the  liability  of  the  defendant  were  distinctly  set  out  as  the  basis  of  the 
agrewient  between  the  parties,  without  any  reference  to  the  right  of  any  other  co- 
sharer  landlord,  it  was  held  that  the  suit  was  maintainable  although  the  plaintiff's 
CO -sharer  was  not  made  a  party. — Gobind  Chandra^  Pal  v.  Hhamidulla  Bhina,  7  C. 
W.  N.,  970.  Held  further  that  section  188  would  not  affect  the  co-sharer  landlord's 
right  under  the  kabuliyat  unless  the  right  to  make  such  an  agreement  were  otherwise 
forbiddin  by  the  Act,  and  that  section  178,  which  is  the  only  section  dealing  with  the 
full  action  of  landlords  and  tenants  m  the  matter  of  contracts,  does  not  refer  to  such 
a  matter.  Where  a  whole  body  of  co-sharer  landlords  and  their  tenants  have  come 
to  an  arrangement  by  which  rent  is  made  payable  to  the  co-sharers  separately  in 
proportion  to  their  shares  in  the  estate,  it  is  not  competent  for  one  of  the  c(j-sharers, 
so  long  as  such  arrangement  subsists,  to  bring  a  suit  for  the  full  rents  of  the  tenure  by 
making  his  co-sharers  parties  co-defendants  in  the  suit. — Raja  Promoda  Nath  Roy  v» 
Raja  Ramoni  Kant  Roy,  9  ('.  W.  N.,  34. 

Cosharer's  right  to  grant  attachment  of  rent ;— A  fractional  shareholder  of 

a  tenure  has  no  right  to  grant  abatement  of  rent  in  respect  of  a  holding  within  the 
tenure  independently  of  his  co-sharer  : — Syama  Charan  v.  Saim  Mollah,  i  €•  W.  N. 
415.  An  abatement  granted  by  a  co-sharer  independently  of  the  other  co-sharers 
would  not  be  binding  on  the  latter  or  on  himself.  Nor  can  a  joint  tenant  sue  separately 
for  abatement  or  reduction  of  rent  :  he  must  make  all  the  landlords  and  all  the  joint 
tenants  parties  to  the  suit. — Bhupendra  Narain  Dutt  v,  Ramon  Krishna,  I.  L.  R., 
27  Cal.  417  ;  4  C.  W.  N.,  107. 

Co-sharer's  right  to  ejeot  a  tenant* — a  fractional  shareholder  cannot 
sue  for  ejectment  of  a  tenureholder  (s.  10),  a  raiyat  at  fixed  rates  (s.  18),  an  occupancy 
raiyat  (s.  25),  non-occupancy  raiyat  (s,  46)  or  an  under-raiyat  (s.  49).  But  a  co- 
sharer  landlord  who  is  the  managing  mgmber  of  a  joint  family  may  eject — Annanda 
Mohan  Surma  v.  Basir,  S.  h.  1568  of  1886,  dated  (5th  January  1887);  and  section  188 
is  no  bar  to  a  suit  for  ejectment  by  one  of  the  co-sharer  landlords  when  the  suit  is 
brought  for  ejectment  under  the  contract  law,  on  the  ground  of  breach  of  the  condi- 
tions of  the  lease  by  the  tenant.— Hat i  Pria  Dabi  v.  Ram  Churan  Myti,  I.  L.   R.,    i^ 
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Cal.,  541.  Where  three  documents  had  been  executed  by  the  tenant,  in  favour  of  separate 
co-sharers  on  different  dates,  stipulating  for  the  separate  payment  of  each  co- 
sharer's  share  of  the  rent,  the  three  leases  must  be  held  to  constitute  separate  tenan- 
cies, one  of  which  could  be  avoided  without  affecting  the  others. — Harendranarain 
Singh  ChoA^dhury  v,  Moran,  I,  L.  R.,  25  Cal.,  40. 

MisoellaneotiB  powers  of  oo-shuren  or  Joint-landlords :— The  term  "joint 

landlords"  must  be  taken   as  including  all   co-sharers  under  whom  a  tenant  holds, 

whether  such  co-sharers  collect  their  quota  of  rent  from  the 

•  *"  or  .  tenants  jointly  or  separately. — Haladhar    Shaha  v,   Rhidoy 

Sundri,  I.  L.  R.,  igCal.  593;  PremChand  v.  Mokshada,  I.  L.  R.,  14  Cal.,  201 ;  Gopal 

V.  Umesh,  I.  L.  R.,  17  Cal.,  695  ;  Beni  Madhub  v.  Joad  AH,  I.  L.  R.,  17  Cal.,  390  (F. 

B.)  It  has  been  ruled  by  the  High  Court  that  a  co-sharer  landlord  cannot  appily  under 
section  158  to  have  the  particulars  of  a  tenancy  determined ;  and 

Application  under  1. 158.        .^  ^^^  ^^  ^^. ^  ^j^^^  .^  j^  extremely  doubtful  whether  a  co^Jiarer 

can  mea-  sure  land  under  section  9o.-"Mohib  Ali  v.  Amur  Rai,    I.  L.  E.,  17  Cal.,  538. 

But  when  a  zemindar  has  granted  a  mourasi  tenure  and  the 

Measurement    under   •.      mourosictar  has  granted  a  dur-mourasi  tenure  to  a  person  who 
90  or  t.  loi.  o  ■  » 

with  the  consent  of  the  zemindar  undertakes  to  pay   direct  to  ' 

him  the  rent  payable  to  the  mourasidar  and  to  pay  to  the  mourasidar  his  profits,  the 
zemindar  and  the  mourasidar  are  not  constituted  joint    landlords  of  the  dar-mourasi' 
rfar  within  the  meaning  of  sec.  188  of  the  Bengal  Tenancy  Act.     Consequently  the 
zemindgr  is  entitled  to  sue  the  dur- mourasidar  to  have  the  lands  measured  and  rent 
assessed  upon  the  excess  lands  at  the  contract  rate. — Matangini  v.  Ram  Das,  6  C.  W. 
N.  cxlviii,   7   C.  W.  N.,   93.    A    majority  of  landlords  can  apply  for  a  survey  and 
record  of  rights  of  any  estate  or  tenure  or  part  thereof   under  s.   201,  clause   (a)  ante. 
One  or  more   proprietors  or  tenure-holders   may  apply  for 
Application  under  t-ios.        a  record  of  particulars  under    s.    103    ante  and    so  obtain  a 
survey  of  lands.     Disputing  an  entry  made  in  the  course  of  a  record  of  rights  proceed- 
ing under  sec.  106  of  Ihe  Act  does  not  come  within  the  meaning  of  the  words  "  anythii^ 
which  the  landlord  is  under  this   Act   required  or  authorised 
^•'°**  to  do"   as  used  in  sec.  188:— Sher    Bahadur  Sahu  r.  M.  H. 

Mackenzie,  7  C.  W.  N.,  400.     An  application  under  s.  69  ante  for  the  appraisement 
or  division  of  crops  is  only  authorized  by  this  Act  and  not  by 
Appraisement  under  1.69.      the  Code  of  Civil   Procedure  ;  a  joint    landlord  cannot   make 
a  separate  application   under  that  section,   unless  the  whole    body  of  landlords  join— 
Nukheda  Sing  v.  Ripu  Mordan  Singh,  4  C.  W.  N.,  239.     A  joint  landlord  cannot  apply 
separately  for  registration  of  improvements  under  section  80  ante,  or  for  recording  evi- 
dence of  an  improvements  (section  Si,  ante,)  for  acquisition  of 
iS;  tS'ial,*  iViMdfklsf.      land  for  building  or  other  purposes  for  the  good  of  the  holding 
or  estate  (section  84,  ante,)  and  cannot  file  a  notice  and  enter 
an  abandoned  holding  under  section  87  ante,  or  apply  for  a  settlement  of  rents  under 
section  105  (i)  and  (2)  ante,  or  institute  a  suit  for  having  a  dispute  decided  by  a 
Revenue-officer  under  section   ie6  ante  or  make  an  application  for  having  land  aH^ed 
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to  be  proprietor's  private  land  recorded  as  such  (section  118,  ante),  or  apply  for  dis- 
traint (section  I2t,  ante)t  or  apply  for  attachment  and  sale  of  a  tenure  or  holding 
(section  162,  ante. — Bhabanath  Rai  v.  Durga  Prosunno  Ghosh,  I.  L.  R.,  16  Cal., 
326 ;  Beni  Madhub  Rai  V.  Jaoddli  Sarkar,  I.  L.  R.,  17  Cal.,  390;  Durga  Charan 
Mandal  v.  Kali  Prosunno  Sarkar,  I.  L.  B.,  26  Cal.,  727  ;  3  C.  W.  N.,  586 ;  Sadagar 
Sarkar  v.  Krishna  Chandra  I.  L.  R.,  26  Cal.,  937  ;  3  C.  W.  N.,  742  ;  Jafip  v.  Ram 
Kumar,  3  C.  VV.  N.,  747).  Or  apply  for  declaration  that  c/r«r  or  rf^ara/r  land  has 
ceased  to  be  chur  or  dearah  land    [section    180  (3),   ante],    A   suit  for  recovery  of 

damages  for  value  of  trees  cut  down  by  a  tenant  is  main- 
^Suitforr«covcfyo£dama.      ^^j^^^le  at  the  instance  of  one  of  several  joint  landlords?— 

Hrisi  Kesh  v.  Sadhu  Chum,  2  0.  W.  N.,  80. 

Rules  under  Act. 

189.     The  Local  Government  may,    from    time  to  time  by 
notification  in  the  official    Gazette,  make  rules 

Power  to  make  rules      consistent  with  this  Xct — 
regarding  procedure, 

^fc'^ofnS^^''"'*  (l)  to  regulate  the   procedure   to   be   fol- 

lowed by  Revenue-officers  in  the  discharge 
of  any  duty  imposed  upon  them  by  or  under  this  Act,  and  may 
by  such  rules  confer  upon  any  such  officer— 

{a)  any  power  exercised  by  a  Civil  Court  in  the  trial  of 
suits;  '-^ 

{b)  power  to  enter  upon   any   land,   and  to  survey,  demar- 
cate,  and  make  a  map   of  the  same,  and  any 
.  (  .  0  o  I  75-        power  exerciseable  by   any  officer   under   the 
Bengal  Survey  Act,  1875  J  ^^^ 

{c)  power  to  cut  and  thresh  the  crops  on  any  land  and 
weigh  the  produce,  with  a  view  to  estimating  the 
the  capabilities  of  the  soil ;  and 

(2)  to  prescribe  the  mode  of  service  of  notices   under  this 
Act  where  no  mode  is  prescribe*  by  this  or  any  other  Act. 

£^Qg : The  rules  made  by  the  Local  Government  under  this  section,  witfi 

the  Board's  instructions  thereon,  are  contained  in  ikppendix  to  this  work.  It  was 
held  in  Upadhya  Thakur  v.  Pcrsidh  Singh,  (I.  L.  R.,  23  Cal.,  723),  that  rule 
25  of  the  former  Chap,  VI  of  the  Government  rules  under  the  Act  which  allowed 
any  number  of  tenants  occupying  land  under  the  same  landlord  t6  be  joined  as 
defendants  in  the  same  proceeding  for  the  settlement  of  rents  had  been  l^^ally 
made  by  Government  under  dause  (i)  of  this  section.    See  rule  39  of  the  person 
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Chap.  VI  All  rules  in  the  Board  of  Survey  and  Settlement  Manual  relating  to  the 
duties  of  Revenue  officers  making  a  survey  and  preparing  a  record-of-rights  under 
authority  of  section  loi  of  the  Bengal  Tenancy  Act,  so  far  as  such  officers  are 
judicial  officers  and  purporting  to  be  instructions  to  those  officers,  which  have  not 
been  passed  by  Government  in  the  manner  prescribed  by  sees.  189  and  190,  are 
altogether  without  sanction  of  law  and  are  in  no  way  binding  on  such  officers. — Secretary 
of  State  for  India  v,  Nitai  Singh  I.  L.  R.,  21  Cal.,  49). 

BuleS  for  Chota  Nagpnr : — For  rules  made  under  section  189  for  the  Chota 
Na|fpur  Division,  see  Notification  No.  3395,  dated  the  24th  November  1903,  in  the 
Calcutta  Gasette  of  1903,  Part  I,  page  1500. 

SoxricO  of  noticO  • — The  mode  of  service  of  notices,  where  no  other  mode  is 
prescribed  by  this  Act  or  by  the  rules  contained  in  Chapter  V  of  the  Government  rules, 
is  given  in  rule  3  of  Chapter  I  of  the  Government  rules  in  the  Appendix. 

190.     (i)  Every   authority    having   power   to    make  rules 

under  any    section    of   this    Act  shall,  before 

Piocedurefor  mak.     making  the  rules,   publish  a  draft  of   the  pro- 

ing,  publication    and  -^    ,        -         1       •    r  •  r      1 

confirmation  of  rules,     posed  rules  tor  the  information  of   the  persons 
likely  to  be  affected  thereby. 

(2)  The  publication  shall  be  made,  in  the  case  of  rules 
made^by  the  Local  Government  or  High  Court,  in  such  manner 
as  may^  in  its  opinion  be  sufficient  for  giving  information  to  per- 
sons interested,  and,  in  the  case  of  rules  made  by  any  other 
authority,  in  the  prescribed  manner : 

Provided   that   every   such   draft   shall  be  published  in  the 

official  Gazette. 

ft 

(3)  There  shall  be  published  with  the  draft  a  notice  specify- 
ing a  date,  not  earlier  than  the  expiration  of  one  month  after 
the  date  of  publication,  at  or  after  which  the  draft  will  be  taken 
into  consideration. 

(4)  The  authority  shall  receive  and  consider  any  objection  or 
suggestion  which  may  be  made  *by  any  person  with  respect  to 
the  draft  before  the  date  so  specified. 

(5)  The  publication  in  the  official  Gazette  of  a  rule  pur- 
porting to  be  made  under  this  Act  shall  be  conclusive  evidence 
that  it  has  been  duly  made. 

(6)  All  rules  made  under  this  Act  may,  from  time  to  time, 
subject   to  the    sanction   (if  any)  required    for    making    thero^ 
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be  amended,   added   to  or  cancelled  by   the   authority  having 
power  to  make  the  same. 

The  Local  Government  is  authorised  by  section  189  ante  to  make  rules. 

The  High  Court  is  authorised  by  section  100  ante  to  make  rules  defining  the 
powers  and  duties  of  managers,  and  by  section  142  ante  to  make  rules  for 
r^ulating  theTprocedure  under  Chapter  XII  and  by  section  143  ante  to  make  rules 
for  modifying  the.Oode  of  Civil  Procedure  in  its  applkation  to  suits  between  land- 
lord and  tenant.     No  rules  have  been  made    by  the  High    Court  under    section 

143. 

The  rules  made  by  these  authorities  as  well  as  the  rules  made  by  the  Inspector- 
General  of  Registration  under  s.  69  of  the  Indian  Registration  Act  will  be  found  in  the 
Appendix  to  this  work. 

Provisions  as  to  temporarify-settled  districts. 

191.  Where  the  area  comMsed  in  a  tenure  is  situate 
Saving  as  to  land  ^^  ^in  estate  whicli  has  never  been  permanently 
held  in  a  district  not  settled,  nothing  in  this  Act  shall  prevent  the 
permanently  settled,  enhancement  of  the  rent  upon  the  expiration 
of  a  temporary  settlement  of  the  revenue,  unless  the  right  ,to 
hold  beyond  the  term  of  the  settlement  at  a  particular  rate  of 
rent  has  been  expressly  recognized  in  settlement-proceedings 
by  a  Revenue-authority  empowered  by  the  Government  to  make 
definitively  or  confirm  settlement- 

This  is  a  reproduction  of  the  old  law. 

The  section  applies  only  to  tenures  and  under-tenures.  * 
The  section  does  not  apply  to  an  estate  which,  though  not  permanently  settled 
in  1793,  was  permanently  settled  at  a  subsequent  period.— Tamasha  Bibi  v.  Ashutosh, 
4  C.  W.  N.,  513.  On  the  Hon'ble  Baboo  Peary  Mohun  Mukerjt  pointing  out  that  the 
effect  of  this  section  will  be  to  exempt  a  laq^e  majority  of  Government  estates  from 
the  operation  of  the  rule  of  twenty  years'  presumption,  the  Hon'ble  Sir  Steuart 
Bayley  said  :— "  I  think  we  have  a  right  to  complain  of  the  repetition  of  the  state- 
ment that  the  Government  has  made  a  si^parate  law  for  Government  estates  from 
other  estates.  There  is  no  such  distinction  in  reality ;  all  temporarily-settled  estates 
will  be  exactly  in  the  same  position  ;  there  is  no  distinction  between  the  Government 
and  any  other  proprietor,  and  the  assertion  that  the  Government  has  made  a  separate 
provision  for  their  own  estates  is  simply  misleading.  The  rules  to  which  the  Hon'ble 
gentleman  object  will  apply  to  all  lands  by  whomsoever  held  in  districts  which  are 
not  permanently  settled.  The  history  of  the  matter  is  that  it  is  a  part  of  the  exist- 
ing law  which  provides    that  the  temporary  settlement-holder  could  not  contract 
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beyond  the  term  of  his  own  settlement ;  a  settlement-holder  therefore  cannot  protect 
his  raiyat  against  subsequent  enhancement  in  case  of  the  subsequent  enhancement 
of  the  revenue.  That  is  the  law,  and  it  is  practically  repeated  in  this  section.  Then 
we  come  to  the  question  of  the  presumption  from  twenty  years,  holding  at  an 
unchanged  rent.  The  presumption  cannot  possibly  arise  where  the  revenue,  and 
presumably  the  rent,  is  being  constantly  changed.  I  do  not  think  the  question  could 
be  better  stated  than  as  it  has  been  formulated  by  the  Rent  Commissioners'  Bill. 
The  exception  to  section  6  of  that  Bill  says  : — '  In  the  case  of  a  tenure  or  under- 
tenufe  situate  in  an  estate  not  permanently  settled,  such  presumption  shall  not  operate 
to  prevent  the  enhancement  of  the-,  rent  of  such  tenure  or  under-tenure  upon  the 
expiry  of  a  temporary  settlement  of  the  revenue,  unless  the  right  to  hold  such  tenure 
or  under-tenure  for  ever  at  a  fixed  rate  of  rent  has  been  expressly  recognized  in 
settlement-proceedings  by  a  Revenue-authority  empowered  by  Govrnment  to  make 
definitively  or  confirm  settlements.'  That  is  to  say,  where  a  person  has  held  from 
the  time  of  the  Permanent  Settlement  there  he  has  a  right  to .  go  on  holding  at  the 
same  rent,  but  where  you  have  the  \-ent  constantly  changed,  the  presumption  does 
not  naturally  arise  that  he  has  hel3  from  the  Permanent  Settlement.  It  is  no  idea 
of  our  own." 

192-     When   a   landlord    grants    a    lease,   or  makes  any 

Power  to  alter  rent  Other  COlitract,  purporting  to  entitle  the  ten- 
incase  of  new  assess-  ant  of  land  not  included  in  an  area  perman- 
ment  of  revenue.  ^^^^^    ^^^^j^j    ^^  ^^j^  ^^^^  ,^^j   ^^^^  J^^^^  ^^ 

at    a  particular    rent,  and    while    the  lease  or   contract  is  in 
force — 

{a)   land-revenue   is   for  the   first   time  made  payable  in 
respect  of  the  land,  or 

(*)  land-revenue  having  been  previously  payable  in  respect 
of  it,  a  fresh  Settlement  of  land-revenue  is  made 

a  Revenue-officer  may,  notwithstanding  anything  in  the 
contract  between  the  pkrties,  by  order,  on  the  application  of 
the  landlord  or  of  the.  tenant,  fix  a  fair  and  equitable  rent  for 
the  land  in  accordance  with  the  provisions  of  this  Act. 

Section  192  applies  to  tenants  generally  of  land  not  included  in  permanently- 
settled  areas.       * 

In  the  Statement  of  Objects  and  Reasons  it  was  said  this  section  in  effect  enacts 
that  contracts  fixing  rents  shall,  in  tem-porarily-settled  tracts,  hold  good  only  until 
a  fresh  settlement  is  made,  and  that  the  reasons  for  the  provision  were  similar  to 
those  stated  in  connection  with  section  20  (the  present  section  191). 
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Rights  of  pasturage^  &c. 

193.  The  provisions  of  this  Act  applicable  to  suits  for 
the  recovery  of  arrears   of  rent  shall,  as  far  as 

foSri^hKcT'  "^^y  be,  apply  to  suits  for  the  recovery  of  any- 
thing  payable  or   deliverable  in  respect  of  any 

rights  of  pasturage,  forest-rights,  rights   over  fisheries  and  the 

like. 

This  section  produces  and  extends  clause  4  of  s.  23  of  Act  X  of  1859. 

Pasttiragd. — A  right  of  occupancy  may  grow  in  land  used   for  grazing  horses.-^ 
(Fitz  Patrick  v,  Wallace,  11  WR.  .,  231),  but  not  when  the  tenant  had  merely  a  right 
to  graze  cattle,   cut  wood,  catch  fish  or  cut  the  grass  of  thatching   grass  land  which 
grew  spontaneously,  and  which  he  in  noway  cultivated.— (Gur  Dial  v.  Ram  Dut,  i 
Agra,  F.  B.,  15). 

FishoriOS  ! — The  right  to  a  julkur  by  no  means  involves  a  right  to  the  soil.— 
(Radha  Mohan  v.  Nil  Madhub,  24  W.  R.,  200 ;' David  v,  Grish  Ohunder,  I.  L.  R., 
9  Cal.,  183,)  But  there  is  no  broad  proposition  of  law,  as  that  the  settlement  of  a 
julkur  implies  no  right  in  the  soil.— Rakhal  Churun  v.  Watson  &  Co.,  I.  L.  R.,  10 
Cal.,  50.  No  right  of  occupancy  can  be  acquired  in  a  julkur  or  fishery. — Umakanta 
V.  Gopal  Singh,  2  W.  R.,  (Act  X),  19  ;  Juggobunhoo  v.  Promotho,  I.  L.  R.,  4  Cal., 
767.  Ballai  Sati  v,  Akram  Ali,  I.  L.  R.,  4  Cal.,  961.  The  right  of  occupan<fy  does  not 
accrue  in  a  tank  used  only  for  the  preservation  and  rearing  of  fish — Gopal  Chunder 
V,  Shiba,  19  W.  R.,  200.  A  right  of  occupancy  is  not  acquired  in  a  tank  when 
the  tank  is  the  principal  subject  of  the  lease ;  but  where  land  is  let  for  cultivation 
and  there  is  a  tank  upon  it,  the  tank  would  go  with  the  land,  and  if  there  was  a  right 
of  occupancy  in  the  land,  there  would  be  a  right  of  occupancy  in  •  the  tank  as  appurten- 
ant to  the  land. — Nidhy  Krishna  v.  Ram  Dass,  20  W.  R.,  341  ;  Sham  Narain  v* 
The  Court  of  Wards  on  behalf  of  the  Rajah  of  Durbhungah,  23  W.  R.,  432.  Proof 
of  acts  of  mis-appropriation  of  fish  in  the  bhils,  unless  done  by  a  person  or  defined 
number  of  persons,  even  if  such  acts  had  the  power  of  depriving  the  owner  of  a 
property  wholly  of  its  profits,  would  not  amount  to*  dispossession  of  the  owner ;  nor 
would  it  confer  a  prescriptive  right  of  fishery  on  tHe  defendants. — (Luchmiput  v^ 
Sadatullah,  12  C.  L.  R.,  382.  But  wher^  the  defendants  were  ascertained  persons 
who  under  a  claim  of  right  adverse  to  the  plaintiffs  continuously  exercised  the  right 
of  taking  fish  from  a  bhil  for  more  than  12  years,  it  was  held  that  the  plaintiffs' 
claim  was  barred  by  limitation.  It  was  further  held  that  a 'julkur  was  not  an 
casement  within  the  meaning  of  s.  27  Act  IX  of  1771. — Parbutty  Nath  v.  Madhoo 
I  C.  L.  R.,  592.  A  party  owning  the  right  of  fishery  in  a  river  from  the  time 
of  the  Permanent  Settlement  is  at  liberty  to  exercise  that  right  in  the  open  channels 
and  also  in  all  closing  and  closed  channels  abandoned  by  the  river  up  to  the  time  when 
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the  channels  became  finally  closed  at  both  ends,  i.  e.,  so  long  as  fish  can  pass  to  and 
fro.— Krisnendra  Roy  v.  Maharanr  Sumomoycc,  ai  W.  R.,  27.  In  the  case  of 
Kali  Soonder  v,  Dwarka  Nath  ,  18  W.  R.,  460  j  it  was  held  that  if  the  inlets  to  such 
channels  were  dried  up,  and  the  defendants  acquired  a  right  to  the  land  by  the  la# 
of  accretion,  that  right  would  be  subject  to  the  exercise  by  the  plaintiffs  of  their  prior 
right  of  fishery.  The  right  of  fishing  in  a  navigable  river  does  not  belong  to  the  public^ 
nor  is  the  Government  prohibited  bylaw  from  granting  to  individuals  the  exclusive  right  1 
of  fishing  in  such  a  river.— Chunder  v.  Ram  Chunder,  16  W.  R.,  212.  The  exclusive 
rigljt  of  fishery  in  tidal  navigable  rivers  may  be  granted  I  by  the  Crown  to  priTate 
individuals ;  such  a  right  must  ordinarily  be  proved  either  by  proof  of  a  direct  grant 
from  the  Crown  or  by  prescription.  In  the  absence  of  title  by  grant  of  prescription 
in  persons  alleging  themselves  to  be  the  holders  of  a  julkur  under  an  ijara,  the'mere 
payment  of  rent  by  fishermen  to  former  ijaradars  does  not  estop  such  fishermen  from 
disputing  the  rights  of  the  alleged  holders ;  but  such  payment  for  the  use  of  the  julkur 
right  is  strong  evidence  of  the  rights  of  the  allied  holders  of  the  ijara  and  of 
acquiescence  in  their  title. — Hori  Da^z^.  Mahomed  Jaki,  I.  L.  R.,'ii  Oal..  434  F.B.  In 
Satcowri  V.  The  Secretary  of  State  for  India  in  Council,  I.L.R.,  22  Oal.,  252,  the  Judges 
discussed  the  above  cases  and  observed  as  follows : — "Upon  tiie  cases  we  have  just  refer- 
red to,  it  may  be  accepted  as  law  on  thb  side  of  India  that  the  bed  of  a  tidal  and  nav^- 
able  river  is  vested  in  the  crown  ;  and  that  the  right  of  julkur  (fishery)  in  sudi  river,  as 
also  the  bed  of  the  river  itself  may  be  granted  by  Government  (whether  it  be  in  die  exer- 
cise of  their  prerogative  as  the  crown  or  as  representing  the  public)  to  private  individuals 
to  be  held  by  them  as  private  property,  subject  of  course  to  the  right  of  navigation 
and  such  6ther  rights  which  the  public  has  in  such  rivers.  The  term  '•  jalkar"  signifying 
water  right,  includes  every  right  which  is  of  that  nature  and  accordingly  embraces 
not  only  the  right  to  fishing  and  other  interests  of  a  similar  kind  in  the  produce  of  a 
river  but  also  rights  to  gift  and  stranded  timber.— Amritesswar  Debi  v.  The  Secretary 
of  State  for  India,  I.  L.  R.,  24  Cal.,  504,  P.  C;  i  C.  W.  N.,  249. 

No  road-OeaS  upon  julkur :— Road    cess    and    public  works    cess   cannot   be 
chargel  on  any  julkur.— David  v.  Grish  Chunder  Guha,  1.  L.  R.,  9  Cal.,  183. 

Jurisdiction  - — Under  s.  144  ante  a  suit  for  julkur  dues  will  lie  in  the  Court  where 
the  suit  for  establishment  of  the  right  of  fishery  would  be  instituted. — Shibu  Haldar  v, 
Gopi  Sundar  Dasi,  i  C.  W.  N.,  kxxvii.  A  person  who  has  for  a  time  exercised  the 
right  of  fishing  in  waters  which  cover  land  which  does  not  belong  to  him  and  who  is 
forcibly  prevented  from  fishing  in  such  waterc  cannot  maintain  an  action  under  sec- 
9  of  the  Specific  Relief  Act :— Fadu  Jhala  v.  Gour  Mohon,  I.  L.  R.,  19  Cal„  544  (F.  B) 
A  suit  for  possession  of  a  julkur  or  right  to  fish  in  a  khal,  the  soil  of  which  does  not  be- 
long to  the  plaintiff,  does  not  come  within  the  provisions  of  s.  9  of  the  Specific  Reli^ 
Act :— Natabar  v.  Kubir,  I.  L.  R.,  18  Cal.,  81. 

Perry  tolls* — The  provisions  of  the  Rent  Law  are  not  applicable  to  a  suit 
relating  to  ferry  tolls. — Rachhea  Singh  v»  Upendra  Chandra,  I.  L.  R.,  27  Cal.,  239. 
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Saving  for  conditions  binding  on  landlords. 

194.     Where    a    proprietor   or  permanent   tenure-holder 
Tenant  not  enabled    ^^^^^  ^^^  estate  or  tenure  subject  to  the  obser- 
by  Act  to    violate     vance   of   any  specified  rule  or  condition,  no- 
conditions     binding     thing    in  this  Act   shall    entitle    any    person 

on  landlord.  °    -.  1      j        '^.l-       ^i.  x   ^      "^      T 

occupying  land  within  the  estate  or  tenure 
to  do  any  act  which  involves  a  violation  of  that  rule  or  con- 
dition 

Saving  for  special  enactments, 

e^^^eni!"  '^"""^^      '  195.     Nothing  in  this  Act  shall  ailect— 

{a)  the  powers  and  duties  of  Settlement-officers  as  defihed 
by  any  law  not  expressly  fepealed  by  this  Act  ; 

{b)  any  enactment  reflating  the  procedure  for  the  realiza- 
tion of  rents  m  estates  belonging  to  the  Govern- 
ment, or  under  the  management  of  the  Court  of 
Wards  or  of  the  Revenue-authorities ; 

(c)  any  enactment  relating  to  the  avoidance  of  tenancies 
and  incumbrances  by  a  sale  for  arrears  of  the  Govern- 
ment revenue ; 

{dj  any  enactment  relating  to  the  partition  of  revenue- 
paying  estates ; 

(e)  any  enactment  relating  to  patni  tenures,  in  so  far  as 
it  relates  to  those  tenures  ;  or 

if)  any  other  special  or  local  law  not  repealed  either  ex- 
pressly or  by  necessary  implication  by  this  Act. 

Snb-Seotion  (a)  :— See  Regulations  VII  of  1822,  IX  and  XI  of  1825,  and  IX  of 
1833 ;  Act  VIII,  B.  C.  of  1879.  , 

Sub-section  (b)  :— See  Act  VII  (B.  C.)  of  1868,  and  Act  VII  (B.  C.)  of  1880, 
"  The  public  Demands  Recovery  Act,"  and  i  B.  C.  of  1895, 

Sub-section  (C)  :— See  sections  37  and  52  of  Act  XI  of  1859  and  11  and  12  of 
Act  VII  (B.  C.)  of  1868  :  Act  II  (B.  C.)  of  1871.  Compare  Koylash  Bashini  Dossee 
V,  Gocool  Moni  Dossi,  I.  L.  R.,  8  Cal.,  230. 

Sub-section  Xi)  :-See  Act  V  of  1897  B.  C. 
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Snb-flOOtion  (e)  :— See  Regulation  VIII  of  1819.  The  Putni  R^rulation  (R^. 
VIII  of  1 819)  is  specially  saved  from  the  operation  of  the  Bengal  Tenancy  Act  by  sec 
195  (e). — Gyanada  Kantha  v,  Brahmomoyi,  I.  L.  R.,  17  Cal.,  162  ;  see  notes  under  sec. 
13.  Sees.  15  do  not  affect  the  provisions  of  Reg,  VIII  of  18 19  and  they  are  therefore 
applicable  to  a  putni  tenure. — Durga  Prasad  v.  Brindabun,  I.  L.  R.,  19  Cal.,  504 ;  see 
notes  under  sees.  15  and  16.  Dar-patni  tenures  are  not  included  within  the  terms  of 
clause  {e)  of  sec.  195.  "The  words,  in  so  far  as  it  relates  to  those  tenures  must,  we 
think,  be  treated  as  expressly  limiting  the  provision  to  enactments ,  relating  to  patnis 
pij)perly  and  strictly  so  called,  and  as  intended  to  exclude  those  which  relate  to  tenures 
which,  although  resembling  patnis,  as  dar-patnis,  &c.,  are  not  strictly  patnis,  not 
possessing  all  the  qualities  of  them."  Section  13  of  this  Act,  therefore,  applies  to 
sales  of  dar-patni  tenures  in  execution  of  decrees. — (Mahonred  Abbas  Mandal  v. 
Brajo  Sundari  Debi,  I.  L.  R.,  18  Cal.,  360.  So,  notwithstanding  a  stipulation  in  a 
patni  lease  that  on  default  of  any  instalment  of  rent,  the  landlord  shall  be  entitled 
to  realize  it  by  the  sale  of  the  patni,  the  patnidar  is  personally  liable. — (Sourendro 
Mohan  Tagore  «.  Sarnomay,  I.  L.  Jl.,  26  Cal.,  103). 

Construction  of  Act. 

Act  to  be  read  sub.         196.     This   Act   shall   be  read  subject  to 

ject  to  Acts  here-after  every   Act    passed   after   its   commencement 

SfS^orBen"^!  ^^   ^^^     Lieutenant-Governor   of     Bengal  in 

in  Council.  Council. 
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SCHEDULE  I. 

(See  section  2.) 

Repeal  op  Enactments. 

Regulation  of  the  Bengal  Code 


Number  and 
year. 


Subject  op  Regulation. 


Extent  of  repeal. 


VIII  of  1793 


XII  of  1805 


V  of  1812 


XVIII  of  1812 


XI  of  1825 


A  Emulation  for  re-enacting  with»modifica- 
tions  and  amendments  the  rules -for  the 
Decennial  Settlement  of  the  public 
revenue  payable  from  the  lands  of  the 
zemindars,  independent  talu<jdars  and 
other  actual  proprietors  of  land  m  Bengal, 
Bihar  and  Orissa,  passed  for  those  Pro- 
vinces respectively  on  the  i8th  September, 
1789,  the  25th  November,  1789,  and  the 
10th  February,  1790,  and  subsequent  dates. 


A  Regulation  for  the  settlement  and  collec- 
tion of  the  public  revenue  in  the  zilla  of 
Cuttack,  including  the  parganas  of  Pattds- 
pur,  Kummadichour  and  Ba^rae,  at 
present  included  in  the  zilla  of  Midnapore. 


A  R^^lation  for  amending  some  of  the  rules 
at  present  in  force  for  the  collection  of  the 
land-revenue. 


A  R^^lation  for  explaining  section  t.  Regu- 
lation V,  1 81 2,  and  recmding  sections  3 
and  4,  R^ulation  XL IV,  1793,  *and 
sections  3  and  4«  Reflation  L,  1795,  and 
enacting  other  rules  m  lieu  thereof.      • 


A  Regulation  for  declaring  the  rules  to  be 
observed  in  determining  claims  to  lands 
gained  by  alluvion  or  by  dereliction  of  a 
river  or  the  sea. 


Sections  51,  52.53.  54. 
55,  64  and  65. 


Section  7. 


Sections  2,  3,  4,  26  and 
27. 


The  preamble  and  sec- 
tions 2  and  3. 


In  clause  I  of  section  4 
from  and  including 
the  words  "  nor  if  an- 
nexed to  a  subordi- 
nate tenure"  to  the 
end].of  the  clause* 
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SCHEDULE  I. 

Appeal  of  ENACTMBNTS^((r<7n^.) 
Acts  of  ihi  Bengdl  Council, 


[SCH.  I. 


Number  and 
year. 


Subject  of  Regulation. 


VI  of  1862 
IV  of  1867 

VIII  of  1869 
Vlllof  1879 


An  Act  to  amend  Act  X  of  1859  (to  amend 
the  law  relating  to  the  recovery  of  rent  in 
tiie  Presidency  of  Fort  William  in  Bengal), 

lAn  Act  to  explain  and  amend  Act  VI  of 
1863,  passed  by  the  Lieutenant-Governor 
of  DenfC^l  in  Coundli  and  to  give  validity 
to  certain  judgments. 

An  Act  to  am^nd  the  procedure  in  suits  be* 
tween  landlords  and  tenants. 

An  Act  to  define  and  limit  the  powers  of 
Settlement-officers. 


Extent  of  repeal. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


* 

Act  oft  he  Governor-General  in  Council. 

Number  and 
year. 

Subject  of  Regulation. 

Extent  of  repeal. 

X  of  1859 

A  a  Act  to  amend  the  law  relating  to  the 
William  in  Bengal. 

The  whole  Act. 
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SCHEDULE  II. 

Forms  op  Receipt  and  Account. 
(See  sections  56  a?ui  57.) 
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(Schedule  I  I. —Forms  of  Receipt  and  Account)— zovA^ 
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{Schedule  I L— Forms  of  Receipt  and  Account— conid. 
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N.  B. — Particulars  of  the  holdings   at  the  heading  of  the  receipt  as  well  as  in 
sub -heading  4,  do  not   mean    any  particulars  as  to  the   incidents  of  the  tenure,  such 
as  mokurari  or  ticca,  but  mean  the  particulars  that  are  given  below,  e.  g,,  sub-heads 
I    to    5    in    one  case,    and   nukdi,   bhaoli,  julkur,  bunkur,  phulkur^  and  Government 
cessses  in   the  other  case.     The  details  of  payment,   e.  g.^   the  date  of  payment,  and 
the  name  of  person   through  whom   paid,   for  current  year  or  past  years,  &c  ,  are  to 
be  given  on  the  back.     Under  cl.   (e)  of.  s.    195  of  the  Bengal  Tenancy  Act,  nothing 
in  that  Act  shall  affect  any  enactment  relating  to   patni  tenures.     It  is  not,  therefore, 
incumbent  upon  a  zemindar  to  give  receipts  to  a  patnidar  according  to  this  form, 
though   if  he  chooses  he   may  adopt  it.     Under  s.   53,   if  the  tenant  has  made  an 
agreement,  rents  will  be  due  from  him  according  to  the  instalments  therein  mentioned. 
If  there  be  nQ  agreement  but  established  usage  which   r^ulates  the   instalments 
according  to  which  rents  are  paid  in   the  estate,   they  will  be  payable  according  to 
such  usage.     If  there  be  neither  agreement  nor  established  usage,   then;  the  rents 
will  be  payable  in  four  quarterly  instalments  of  the  agricultural  year  ».  e.,  in  Bengal, 
one-fourth  on  the  last  day  of  Asai%  one-fourth   on  the  last  day  of  Assin  one-fourth 
on  the  last  day  of   Pous,  and  orite-fourth  on   the  last  day  of  Choitra.     In  Behar  the 
agricultural  year  commences  in  Asar^   and  the  last  days  of  every  quarter  commencing 
from  the  first  of  Asar  will  be  the  days  on  which  rents  are  due.     In  all  cases  interest 
under  s.  67  will  have  to   be  calculated  only  from   expiration  of  every  quarter,  any 
stipulation   to  the  contrary  notwithstanding.     For  example,  supposing   the  yearly 
rent  of  A.  a  tenant,  is  Rs.  100,  and  he  does   not  pay  during  the  year,  his  accounts  in 
the  landlord's  office  will  stand  thus  : — 

In  Bengal  due  on  30th  Asar       ...  ...  ...  ...     Rs.     25     o 

Interest  from  ist  to  30th  Sravan  at  12  per  cent.  ...  ...      *'        04 

Ditto  from  ist  to  30th  Bhadro     ...  ...  ...  ...      "        04 

and  so  on  ;  apply  the  rule  to  Behar. 

The  particulars  to  be  inserted  in  the  receipt  to.  be  granted  to  a  tenant  are  : — 

(i)  Serial  number  of  the  receipt. 

(2)  ''Estate"  means  the  particular  lot  mehal  in  which  the  holding  is  situate, 
not  the  pargana  or  the  kismut  of  which  it  may  form  a  part ;  thus,  if  pargana 
Sultanabad  be  a  large  estate  and  B  takes  a  patni  of  two  villages  in  it  calling  them 
Lot  X,  Lot  X  will  have  to  be  mentioned  in  the  receipt.    (Sub-section  i  of  s.  3.) 

"  Vi7/a^^.''— Sub-section  50  of  s.  3. 

**  Tenant's  name,**  i.  e.,  the  registered  tecant. 

**  Particulars  of  holding/*  i.e.,  nukdi  or  bhaoli,  julkur,  bunkur  phulkur,  and 
Government  cesses;  where  any  one  of  these  items  would  be  wanting,  it  should  be 
written  nil*  The  common  element  of  all  the  items  is  the  total  in  rupees.  Where 
the  exact  area  comprised  in  the  tenant's  holding  is  not  known,  it  is  advisable  not 
to  state  it,  and  the  landlord  under  sub-s.  (3),  s.  56,  is  required  to  insert  only  such 
particulars  as  he  "  can  specify  at  the  time  of  payment."  Under  the  former  system 
the  gomashta  or  naib  used  to  sign   receipts,  but  according  to  the  provision  of  s.  56, 
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sub-s.  (i),   to  receipt  is   to  be   "signed  by  the  landlord  j '*  under  sub-s.  (3),  s.  187, 
however,  "an  authorized  agent"  may  sign. 

So  under  s.  181  this  Act  does  not  apply  to  ghatwali  and  service  tenures ;  there- 
fore these  receipt  forms  need  not  be  adopted  with  respect  to  them  as  a  matter  of 
necessity.  As  to  homesteads,  if  their  incidents  are  governed  by  local  custom,  the 
customary  forms  of  receipt  will  obtain  (s.  182). 

The  Local  Government  has  published  the  following  resolution  on  the  30th  January 
1888  :— 

"  Under  the  proviso  to  section  56,  clause  3  of  the  Bengal  Tenancy  Act,  VIII 
of  1885,  the  Lieutenant-Governor  is  pleased  to  sanction  the  form  of  rent  receipt 
annexed  to  this  notification  for  the  areas  specified  below  until  further  orders : — 

"Specifications  of  Areas, 


"  I.    Estate  No.  162  m 
2.       Do.    „     165 

pergunnah  Ba 
Do. 

rhakpur  in  the  Rajshahye  District.. 
Do.                    Do. 

3.        Do.    „     167 

• 

4.       Do.    „     169 

• 

5.       Do.    „    I29.'' 

Form  of  rent  receipt. 

^i%ii«^^'^^rmtft 

^WW^t^^tfw^ 

*w*ti 

*t^*t1 

CTtBTl 

cfw 

^ftfrt 

^'9m 

^tifrt'^t^ 

«W5|5lrt 

PrsinsTrt 

• 

ft^^^ 

^««Rl          c^t:          ^"^ 

• 

fewft^tii^tfiw 

^Ifw^^yffiw 

^J^^l    »^^  ^rt^RI  i^J»:>  Jrtcsra 

cwfVRni^tii 

w^i   ^^  ^^Hl  ^^>i  'ifcsRicnl^f^feii^hi 

«p(W^ft^  ^^^Tftoi  ^jfui  ^tf^^^n^^^irrt- 

iprWi  %N.  ^raprtni  ^  ^ff^c^  ^%^  ^'vf{. 

5rt^  ^?nrt  nf^  ^  \ 

• 

smi^^tf^^rti 
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BENGAL  TENANCY  ACT. 


I  SCH.  Ill 


SCHDULE  III. 

Limitation. 
{See  section  184.) 

Part  I. — Suits, 


Description  of  Suit. 


1.  To  eject  any  tenure-holder  or  raiyat 
on  account  of  any  breach  of  a  condition  in 
respect  in  which  there  is  a  contract  ex- 
pressly providing  that  ejectments  shall  be 
the  penalty  of  such  breach.  • 

2.  For  the  recovery  of  an  arrear  of  re»it— 

(fl)  when  the  arrear  fell  due  before  a 
deposit  was  made  under  section  61  on 
account  of  the  rent  of  the  same  hold- 
ing. 

{Jb)  in  other  cases. 


3.  To  recover  possession  of  land  claimed  by 
the  plaintiff  as  an  occupancy-raiyat. 


Period  of 
Limitation. 


One  year. 


Six  months. 


Three  years. 


Two  years. 


Time  from  which  period 
begins  to  run. 


The  date  of  the  breach. 


The  date  of  the  service  of 
notice  of  the  deposit. 


The  last  day  of  the  Ben- 
gali year  in  which  the 
arrear  fell  due,  where 
that  year  prevails,  and 
the  last  day  of  the  month 
of  Jeyt  of  the  Amli  or 
Fasli  year  in  which  the 
arrear  fell  due,  where 
either  of  those  years  pre- 
vails. 


The  date  of  dispossession. 


Part  U.— Appeals, 


Description  of  Appeal. 


4.  From  any  decree  or  order  under  this 
Act,  to  the  Court  of  a  District  Judge  or 
Special  Judge. 

5.  From  any  order  of  a  Collector  under 
this  Act,  to  the  Commissioner. 


Period  of 
Limitation. 


Thirty  days 


Thirty  days 


Time  from  which  period 
begins  to  run. 


The  date  of  the  decree 
or  order  appealed 
against. 

The  date  of  the  order 
appealed  against. 
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BENGAL  TENANCY  ACT. 
Part  Ul.'— Application. 


6oi 


Description  of  Application. 


Period  of  Limitation. 


Time  from  which  period 
begins  to  run. 


For  the  execution  of  a 
decree  or  crder  made 
under  this  Act,  or  an^ 
Act  repealed  by  this 
Act,  and  not  being  a 
decree  for  a  sum  of 
money  exceeding  Rs. 
500,  exclusive  of  any 
interest  which  may  have 
accrued  after  decree 
upon  the  sum  decreed, 
but  inclusive  of  the 
costs  of  executing  such 
decree  ;  except  where 
the  judgment-debtor  has 
by  fraud  or  force  pre- 
vented the  execution 
of  the  decree,  in  which 
case  the  period  of  limita- 
tion shall  be  governed 
by  the  provisions  of  the 
Indian  Limitatoin  Act, 
1877.  (^®®  notes  fol- 
lowmg.) 


Three  year^ 


(i)  The  date  of  the    decree 
or  order  ;  or 

(2)  where  there  has  been   an 

appeal,  the  date  of  the 
final  decree  or  ordtr  of 
the  Appellate  Court  ;  or 

(3)  where  tnere    has  been  a 

review  of  judgment,  the 
date  of  the  decision 
passed  on  the  review. 


ArtiolO  1  * — A  suit  by  a  landlord  against  a  tenant  for  removal  of  trees  which  the 
latter  has  planted  on  his  holding  is  not  governed  by  the  limitation  of  one  year,  but 

by  art.  120,  Sched.  II.  Act  XV  of  1877.— Gonesh  v.  Gondor, 
rSlU^'Sf  ^^*"'    ^^      12  C.  L.  R.,  418.    The  defendant    took  certain  land  from 

the  plaintiff  under  a  registered  lease,  which  contained  a 
clause  prohibiting  the  defendant  from  digging  a  tank  on  the  land  without  the  plaintiff's 
permission.  The  defendant  having  nevertheless  constructed  a  tank  without  such 
permission,  the  plaintiff*  brought  a  suit  to  compel  him  to  fill  up  the  tank,  and  in 
case  he  should  fail  to  do  so,  for  compensation.  It  was  held  that  the  period  of 
limitation  applicable  to  such  a  suit  was  art.  120  of  Sched.  II  of  the  Limitation 
Act.— Kedar  Nath  v.  Khetter,  I.  L.  R.,  6  Cal.,  34.  It  is  doubtful  if  these  decisions 
will  now  hold  good  in  the  face  of  the  present  provision.  Art.  32  of  Schedule  II  of 
the  Limitation  Act  applies  to  a  suit  brought  under  cl.  (a)  of  sec.  25  and  sec.  155  of  the 
Bengal  Tenancy  Act  for  the  ejectment  of  a  tenant  and  removal  of  trees  planted 
by  him  on  land  leased  out  for  agricultural  purposes ;  art.  120  does  not  apply  to  such  a 

case. — Softian    Gope  v.  Raghubir,    i    C.  W.  N.,   223 ;    24 

Cal.,   160  i   their    Lordships  in  delivering  judgment  said  as 


Suit  under  section  95  of  B. 
T.  Act 


^ollows: — We  notice  that  the  Legislature   in    enacting  the 
Bengal  Tenancy  Act  provided  one  year's  limitation   for  a  suit  to  eject  a   raiyat  on 
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account  of  a  breach  of  condition  in  respect  of  which  there  is  a  contract  expressly 
providing  that  ejectment  shall  be  the  penalty  of  such  breach ;  that  is  to  say,  for 
a  suit  under  d,  (b)  of  sec.  2$  of  the  Act.  They  omitted  to  provide  in  that  Act  any 
limitation  for  a  suit  under  clause  (a)  of  that  section,  and  they  may  possibly  have 
considered  that  the  general  law  which  provides  two  years'  limitation  sufficiently  dealt 
with  that  case.  If  it  were  otherwise  there  would  be  an  extraordinary  difference  be- 
tween the  periods  provided  in  the  one  case  for  a  suit  where  there  is  a  written  contract, 
and  in  the  other  for  a  suit  of  a  similar  nature  where  there  is  no  written  contract. 
WHbre  a  suit,  was  brought  to  eject  a  tenant  on   the  g^round  of  an  all^^  breach  of 

conditions  of  the  lease,  vtB,,  defendant's  failure  to  plant  2,000 
D^SybrSJh*  *^  *^°°  '      betel-nut  trees   within  5  years  from  the  date  of  lease,  held 

that  plaintiffs'  cause  of  action  was  not  a  continuing  one  but 
accrued  at  the  expiration  of  the  stipulated  five  years. — Kalee  Kamal  v.  Jumut  Ali, 
II  W.  R.,  452  ;  3  B.  L.  R.,  Ap.,  47. 

Art  2 '. — ^Art.  2  includes  a  suit  to  recover  under  a  lease,  and  there  is  no  distinc- 
tion as  to  the  form  of  the  lease,  or  as  to  whether  it  is  r^ster- 
ol'lJ^lluf^lelS!'**^      ^  <^^  not.— Ishwari  Prrsad  Narain  Sahi  v.  Crowdy,  I.  L.  R., 
17  Cal.,  469 ;   Umesh  Chander  Mandul  v.  Adarmani  Dasi, 
I.  L.  R.,  15  Cal.,  221.    Suits  for  rent  founded  on   r^^tered  contracts  in  respect  of 
landb  subject  to  the  provisions  of  the  Tenancy  Act  are  g^ovemed  by  the  limitation 
provided  by   this  article. — ^Mackenzie  v,  Hazi   Sayed   Mahomed  Ali    Khan,   I.   L 
R»,   19  "CsA.,    I.    A   registered    lease  granted  for  building    purposes  and  for  es- 
tablishing«,  a  coal    depot  is  not  a  lease  of  land  for    agricultural  or    horticultural 
purposes,  and  therefore  does  not  come  within  the  operation  of 
c^uSiSST  '*^  *''*"'**'*  "*'     the  Tenancy  Act ;  the  limitation  applicable  to  a  suit  for  rent 
reserved  in  such  a  lease  is  that  prescribed  by  art.  Ii6  of  the 
Limitation  Act.— Raniganj  Coal  Association  v.  Jadu   Nath   Ghosh,    I.  L.   R.,   19 
Cal.,  489.    The  period  of  limitation  applicable  to  a  suit  for  compensation  for  use  and 
Occupation  of  land  is  six  years  tmder  art.    120  of  the  Limitation  Act. — Watson  &  Co. 
V.  Ram  Chand  Datta,  L  L.  R.,  23  Cal.,  799.     "  Rent  "  in  this  sched.  includes  "money 
recoverable    under  any  enactment    for    the  time  being  in 
oSS^AcT^'^'*'*"*   ""**•'      force  as  if  it  was  rent  "   and  the  period  of  limitation  for  a 
landlord  ^o  recover  a  sum  of  money  payable  by  a  tenant 
under  sec.  42  (6)  of  the  Bengal   Drainage  Act  is  3  years  from  the  date  on   which 
the  landlord  engages  to  pay  the  costs  with  which  he  is  charged.— Mon  Mohini  Dassee 
9.  Priya  Nath  Besali  8  C.  W.  N.,  640.     A  suit  for  recovery  of  arrears  of  rent,  brought 
by  an  assignee  from  the  landlord,   although  the  assignment  is  made  after  the  arrears 

fell  due,  is  a  suit  for  rent,  and  is  therefore  exempted  from 

Limitation  for  aMigneet'        ,  .  *   .      ^  ..**•.    ^  ^  .  ,    ^.         . 

•nit  for  rent.  the  cog^izance  of  the  Court  of  Small  Causes.— Srish  Chunder 

Bose  V.  Nachim  Kazi,    l.*L.  R..   27  Cal-,   827 ;  4  W.  N,, 

357 ;  see  also    Sheikh  Munsar  v.   Loke  Nath    Roy,   4  W.  N.,    10.    But,  since  the 

assignee    is  not  the   **  landlord  "  according  to  the  definition   of  that  term  in  section 

3^  clause  (4),  and  the    defendant  is  not  a  tenant  within  the  meaning  of  section  3 
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clause  (3),  this  article  is  not  applicable  to  such  a  suit.— Rupchand  Mahaton  v.  Godar 
Singh,  5  C.  W.  N.,  xxx. 

Article  2,  ol.  (a) :  Limitation  for  deporiit  of  rent  \—vide  ss.  61—64,  ante* 

The  old  law  is  to  be  found  in  ss.  31  of  Act  VIII  of  1869  B.  C,  and  6  of  Act  VI  of 
1862  B  C.  The  conditions  of  deposit  are  very  much  altered  by  the  new  Act.  It 
will  be  obser.'ed  that  under  this  article,  as  under  the  old  law,  a  suit  for  arrears  of 
rent,  which/*//  due  before  the  deposit,  must  be  brougrht  within  six  months  from  the 
date  of  the  service  of  the  notice,  1.  e .,  from  the  date  on  which  the  landlord  received  inti« 
mation  that  the  deposit  has  been  made.  It  must  be  presumed  until  shown  to  thereon - 
trary  that  notice  was  issued  and  duly  served. — ^Bejoy  Gobindz^.  Karoo  Singh,  18  W.  R., 
jj^^.^  531  ;  vide  s.  i  \\(e)  of  the  Evidence  Act.     Under  the  old  law  the 

notice  ought  to  have  been  in  the  form  set  out  in  Sched.  B  of  this 
Act,  and  if  it  omkted  any  of  the  words  used  in  such  Schedule,  such  omission  would  be 
fatal  to  the  plea  of  limitation. — Kanchan  MoUa  v,  Rajendra  Chundar,  18  W.  R.,  126. 
The  deposit  which  is  contemplated  by  this  article  is  a  deposit  after  the  rents  have /a/Zen 
dtie ;  a  tenant  who  deposited  rent  before  it  becam#  due,  would  not  be  entitled  to  dain) 
the  benefit  of  the  special  limitation  prescribed  iff  this  Act.^— Taramonee  «.  Jeebun,  i 
W.  R.,  Act  X,  99 ;  Shaikh  Ahmed  Hossein  v.  Sheikh  Keramut,  8  W.  B.,  353  ; 
Surjakanta  Acharyav.  Hemanta  Kumari,  I.  L.  R.,  20  Cal.,  498.  Where  a  zemindar 
hi^d  sold  a  paini  for  arrears  of  rent,  due  in  1224,  Magh,  the  patnidar  sued  for 
the  reversal  of  the  sale,  and  deposited  the  rent  for  1225.  The  sale  was  reversed  and 
the  zemindar  then  sued  for  the  rent  of  1 224,  and  was  met  with  the  objection  that  the 
suit  should  have  been  brougfht  within  six  months  from  the  date  of  the  deposit  of  the 
rent  of  1225.  But  the  Eigh  Court  held  that  this  section  did  not  apply,  <uid  that  the 
zemindar  was  entitled  to  recover,  as  he  had  brought  his  suit  within  three  years 
allowed  by  law.— Sheik  Mahomed  Shukuroollah  v,  Musst.  Boomya  Bibi,  7  W.  B.^ 
487.  A  suit  for  rent  due  for  a  period  prior  to  a  deposit  nnade  under  Act  VIII  of  1869  - 
(B.C.)  is  not  barred  by  s.  31  of  that  Act,  where  the  contention  of  the  defendants  is 
that  the  tenure  was  the  depositor's  and  that  the  rent  was  due  from  him  and  not  from 
ihem.— Bamdin  v.  Chunder  Pershad,  21  W.  R.,  278,  Tenants  who  have  been  in 
the  habit  of  depositing  in  Court  the  rent  due  to  a  landlord  in  his  sole  name,  are  not 
justified,  without  receiving  notice  or  order  to  that  cfltect,  in  making  the  deposit  in  the 
joint  names  of  that  landlord  and  another. — John  Rudd  Rainey  v.  Nubo  Koomar, 
24  W.  R.,  128.  By  a  condition  in  the  lease  of  a  tSiluk,  additional  rent  became  payable 
in  respect  of  all  lands  which,  not  being  in  a  state  of  cultivation  at  the  time  of  the  leas^, 
should  be  subsequently  brought  into  cultivation,  so  soon  as  the  lessee  had  enjoyed 
them  rent-free  for  the  space  of  7  years.  Rent  having  become  due  under  this  condition 
on  certain  lands  which  had  not  been  in  a  state  of  cultivation  at  the  time  of  making  of 
the  lease  the  lessee  deposited  in  Court,  as  the  entire  rent  payable  in  respect  of  the 
taluk,  the  same  amount  as  he  had  paid  in  previous  years.  *  In  a  suit  brought  a  year 
after  the  lessor  had  notice  of  such  deposit  to  recover  the  entire  rent  payable  in  respect 
of  the  lands  newly  broug^it  into  cultivation,  it  was  held  that  such  suit  having  been 
HifUtMted  fldore  than  six   months   aft^r  ^ryic^  of   notice  of  such  deposit  on  the  lessee 
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was  barred  under  Act  VIII  of  1869  B.C. — Ram  Senaputty  v.  Bir  Chunder,  I.  L.  R., 
4  Cal.,  714.  When  co-sharer  landlords  are  jointly  and 
Notice  upon  a  co^harer.  severally  entitled  to  the  rent  claimed,  the  service  of  a  notice  of 
deposit  of  rent  on  any  one  of  them  will  not  reduce  the  period  of  limitation  to  six  months, 
as  provided  in  this  Article.— Rup  Chand  Mahaton  v.  Gudar  Sinjr,  5  C.  W.  N.,  xxx. 
I.  L.  R.,  29  Cy.  283. 

Art  2.  ClaUSO  (b)  •* — This  article  should  be  read  with  sections  53,  54,  and  65 
ante.  Observe  that  under  this  article  the  time  of  limitation  does  not  run  from  each 
instalment  at  which  the  arrear  is  due  but  from  the  last  day  of  the  year  in  which  the 
arrear  fell  due.  The  limitation  of  three  years  allowed  for  a  suit  to  recover  arrears  oC 
rent  must  reckon,  not  from  the  date  of  instalments,  but  from  the  day  of  the  year  in 
which  the  arrear  becomes  due. — Gobind  Kumar  Chaudhri  v,  Haro  Gopal 
Nag,  II  W.  R.,  537.  The  old  provision  is  to  found  in  sections  32  of  Act  X  of  1859, 
and  29  of  1869,  (B.C.)  The  new  Act  cuts  the  proviso  of  the  old  Acts. — Gobind 
Kuniarv.  Hurogopal,  Nag,  11  W.  B.,  537.  Hence  the  rent  of  any  portion  of  one 
year  is  recoverable  any  time  up  t«  the  last  day  of  the  third  year  after  its  close — 
Bykant  Ram  v,  Musst.  Surfoonnete  Beg^um,  15  W.  R.,  523.  But  it  is  a  mistake 
to  suppose  that  this  section  only  authorizes  to  recover  three  years'  rent.  Thus  where 
a  suit  is  commenced  within  three  years  from  the  end  of  the  Bengali  year,  1268,  t.  e,, 
on  the  last  day  of  the  month  of  Choitra  of  1271,  the  plaintiff  can  recover  rent  for  four 
years,  1268,  1269,  1270,  and  i27i--Doorga  Dass  v.  Nobin  Mohan,  6  W.  R.,  Act  X 63, 
Landes  v.  Benode  Lai,  /A.,  37  ;  Gosain  Huree  Narain  v.  Baboo  Jan,  7  W.  B.  301. 
The  period  of  limitation  within  which  a  suit  for  arrears  of  rent  may,  under  Bengal 
Act  VIII  oR  1869,  section  29,  be  instituted,  must,  in  the  absence  of  any  special 
agreement,  be  calculated  from  the  last  day  of  the  year  following  the  expiration  of  the 
year  for  which  such  rent  is  claimed. — Woomesh  Chunder  v,  Soorjee  Kanto, 
I.  L.  R.  5  Cal.,  713.  This  has  been  overruled  by  a  Full  Bench  in  Kashi  Kant  v. 
Bohini  Kant,  I.  L.  R.,  6  Cal.,  323,  which  held  that  the  last  day  on  which  a  suit  for 
the  recovery  of  arrears  of  rent  can  be  instituted  under  section  29,  Bengal  Act  VIII  of 
1869,  is  the  last  day  of  the  third  year  from  the  close  of  the 
"*"  year  in  which   the  rent  became   payable.    See  also   Durga 

Das  Chaturji  v,  Nobin  Mohan  Ghosal,  6  VV.  R.,  Act  X,  63 ;  Umur  Narain  Puri 
V.  Ararat  Lai,  7  W.  R.,  301  Baikant  Ram  Rai  v  Sharfunnissa  B^am,  15 
W.  R.,  523  Haro  Kumar  Ghosh  vt  Kali  Krishna  Thakur,  I.  L.  R„  17  Oal.,  251  ; 
Bamamayi  Dasi  v.  Barmamayi  Chaudhurani,  I.  L.  R.,  23  Cal,  191.  An  arrear  of 
rent  is  not  due  within  the  meaning  of  this  ^tion  until  the  rent  itself  has  been 
determined.— Komul  Lochun  v.  Moran  Co.,  2  W.  R.,  (Act  X,)  83.  "  I  may 
observe,"  says  Norman,  J.,  '*  that  it  is  an  essential  part  of  the  definition  of  rent  that 
it  should  be  certain  ;  until  a  rent  has  been  definitely  fixed  and  ascertained,  either  by 
the  agreement  of  the  patties,  or  those  to  whose  rights  and  liabilities  they  succeed,  or 
by  some  decree  of  Court  or  arbitrators,  there  can,  of  course  be  no  such  thing  as  an 
arrear  of  rent.— Joymony  Dassee  V.  Hur  Nath,  3  W.  R.,  Act  X,f5i.  The  Rent  Act 
•  ecognizes    payment   in  kind  as    rent.   J^^on -payment  in  kind,    therefore,   must  be 
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deemed  to  be  an  arrear  of  rent  and  as  such  a  suit  may  be  brought  to  recover  it  within 
three  years  from  the  last  day  of  the  Bengali  year  in  which  it  shall  have  become  due. 
But  inasmuch  as  the  actual  grain  is  not  producible  at  any  time  within  three  years  from 
the  time  when  it  became  due,  the  money  value  of  the  grain,  as  it  stood  when  it  was 
ready  for  delivery  and  ought  to  have  been  delivered,  must  necessarily ^be  taken  to 
represent  the  grain  itself. — Krishnabandhu  Bhattacharji  v,  Roitsh,  25  W.  R.,  307. 
Under  the  old  law  it  was  held   that  suits  for  arrears  of  rent 

Deduction  of  time  under  the  ^       ir     ^   j    •         ^v  •  •  <■   ^,  ,    .  « 

general  law  of  limitation.  were  not  affected  by  the  provisions  of  the  general  law  of 
limitation. — ^J.  Poulson  v,  Modu  Sudan,  2  W.  R.,  Act  K, 
F.  B.,  21  ;  Unnoda  Persad,  v,  Kristo  Kumar  19  W.  R.,  5,  P  C. ;  Gobind  Coomar  v. 
W.  B.  Mamson,  23  W.  R.,  152 ;  Watson  &  Co.  v,  Dhonendro  Thundra,  I.  L.  R., 
3  Cal.,  6  ;  Purran  Chunder  v.  Mutty  Lai,  L  L.  R.,  4  Cal.,  50.  ;  Woomesh  Chunder 
V,  Soorjee  Kanta,  L  L.  R.,  5  r'al.,  713;  so  it  was  held  that  no  deduction  should  be 
allowed  for  pendency  of  suit  in  a  Court  without  jurisdiction. — Juggurnath  v* 
Raghunath,  Sp.  W.  R.  (Act  X),  120 :  Modhoo  Sudan  ^.  Brojonath,  5  W.  R.,  Act 
X,  44;  or  for  pendency  of  an  enhancement  suit.—Nubo  Kant  v.  Raja  Boroda  Kant, 
I  W.  R.,  100  ;  Brojendra  Coomar  v,  Rakhrl  Ohun*dra,  L  L.  R.,  3  Cal.,  79  ;  Hurro 
Proshad  v,  Gopal  Das,  L  L.  R.,  3  Cal.,  817;  Hurro  Proshad  v,  Gopal  Das, 
L  L.  R.,  9  Cal.,  255;  L  L.  R.,  3  Oal..  818  ;  Baroda  Kant  v.  Chundra  Toomar,  23 
W.  B.,  280;  Hurrish  Chundra  v,  Srimati  Jugdumba  Dossi,  16  W.  R.,  61.  As 
section  14  of  the  Indian  Limitation  Act  will  not  apply  to  this  Act,  it  is  doubtful  if  these 
decisions  wili  hold  good  in  their  integrity.  The  time  during  which  the  plainUff  has 
been  prosecuting  with  due  diligence  another  civil  proceeding  against  the  defendant 
shall  be  now  excluded  in  computing  the  period  of  limitation,  where  the  proceeding, 
founded  upon  the  same  cause  of  action,  was  prosecuted  in  good  fairh  in  a  Court  which 
from  defect  of  jurisdiction  of  other  cause  of  a  like  nature  is  unable  to  entertain  it. 
Whether  there  is  the  same  cause  of  action  or  bona  fides  in  the  prosecution  are 
questions  of  fact  and  will  vary  according  to  circumstances.  So  even  under  the  old  law, 
under  certain  circumstances,  deduction  of  time  was  allowed  by  the  Privy  Council.  Bani 
Shumomayi  brought  to  sale,  under  Regulation  VIII  of  18 19  in  execution  of  a  decree  for 
arrears  or  rent  due  in  1857.  The  patni  was  sold  and  the  arrears  were  paid  out  of  pur- 
chase money  and  the  purchaser  was  put  into  possession.  A  suit  was  then  brought  to  set 
aside  the  sale  of  this  patni  taluk  on  the  ground  of  irregrularity.  The  lower  Court  decreed 
the  suit,  and  cancelled  the  sale  on  the  26th  December  i860,  and  this  decision  was 
upheld  by  the  High  Court  on  appeal  on  the  30th  June  1863.  The  effect  of  this 
judgment  was  that  the  Rani  had  to  pay  bade  the  purchase-money  to  the  purchaser, 
and  the  patnidar  recovered  possession  of  his  taluk  with  mesne  profits.  The  Rani 
then  brought  a  suit  for  the  arrears  of  1857,  which  she  had  released  from  the  purchase- 
money,  but  which  on  the  cancellation  of  the  sale  she  had  been  compelled  to  refund. 
Her  suit  was,  however,  dismissed  on  the  ground  that  it  was  barred  by  s.  32  of  Act 
X  of  1859  (s.  29  of  the  Act),  as  the  suit  should  have  been  brought  within  three  years 
from  the  time  the  arrears  first  became  du6.  The  result  of  this  decision  was  that 
th«  Rani  was  deprived  of  her  rent  for  1857,  and  the  painidar  got  back  this  patni, 


Digitized  by  LjOOQ IC 


6o6  BENGAL  TENANCY  ACT.  [} 


sc»,ui. 


and  at  the  same  time  relieved  himself  from  the  obligation   of  paying  the  rent  due 

lor  that  3rear.    Their  Lordships  however,  thought  that  upon   the  fair  construction  of 

s.  31  the  time  had  really  not  run ;  that  upon  the  setting  aside  of  the  sole,  and  the 

restoration  of  the  parties  to  possession,  they  took  the  estate,   subject  to  the  obligation 

to  pay  the  ^ent ;  and  that  the  particular    arrears  of  rent  claimed  in  this  action  must 

be  taken  to  have  become  due  in  the  year  in  which  that  restoration  to   possession  took 

place ;   and  that  the  appellant  was  not  therefore  barred  from  the  remedy.^Bani 

Shumomayi  tr.  Shoshee  M ukhee,  12  Moo.  L  A.,  242  ;  3  B.  L.  R.,  P.  0.,  11 ;  11  W.  R^ 

]^  C,  5.    The  result  of  this  decision  seems  to  be  that,  so  long  as  a  plaintiff  is  bona 

fide  ef^ged  in  prosecuting  or   resisting  suits  as  to  rights  without  which  he  would 

be  unable  to  sue,  his  right  cannot  be    considered  to  have  come  into  existence,  unti^ 

sudi  litigation  has  ceased,  the  decision  having  frequently  been  followed  by  the  High 

Court  of  Calcutta. — Eshan  Chunder  v.   Khajah  Asanoollah,  8  B.  L.  R.,  537   note ; 

16W.  R.,  79;   Dindoyal  v.   Radha   Kishon,  8  B.  L.  B.,   536;   Mohesh  Chund^  m. 

G«nga  Moni,i8  W.  R.,  59;   Huronath  v.  Golidcnath,   19    W.   R.,  15.    Where  a 

„    .    .      *.  ,,.  a  suit  for  the  recovery  of  arrears  of  rent  was  broiurht  more 

Exclusion  of  holidays.  ^  -^  ^ 

than  3  years  after  the  due  date  held,  that  the  fact  that  a 
Mtit  for  enhancement  had  been  brought  by  the  plaintiff  within  that  period  and  in  that 
suit  the  plaintiff  had  claimed  enhanced  rate  for  the  year  in  question,  stayed  the 
operatwn  of  the  land  of  limitation. — Hem  Chandra  Ghoudhury  tr.  Kali  Prosanna 
Bhadury  8  C  W.  N.,  P.  C.  ;  so  it  has  been  held  that  s.  5  of  Act  XV  of  1877,  which 
excludes  holidays  in  computing  the  period  of  limitation,  will  apply  to  the!  Rent  Act.-— 
GolabChandv.  Kristo  Chunder,  L  L.  R.,  5  Gal.,  314;  Khosh  Lall  v.  Gunesh  o/m 
Nunko,  L  L.  R.,  7  Cal.,  609.  In  a  suit  under  Bengal  Act  VIII  of  1869  for  arrears 
DiMbility  of  ml  ^  ""^^  which  accrued  during  minority,  the  plaintiff  is  not 

entitled  to  a  fresh  period  of  limitation  under  ss.  6  and  7  of  the 
Limitation  Act,  1877.— Dinonath  Panday  v.  Raghoonath  Panda,  5  W.  R.  (Act  X 
Rul.),  41  ;  Biharilal  Mukejee  v.  Mongolanatn  Mukerjee,  I.  L.  R.,  5  Cal.,  no; 
Golap  Chand  Nowlockka  v.  Kishto  Chandra  Das  Biswas,  L  L.  R.,  5  Cal.,  314 ; 
Khosdal  Mathon  v.  Gonesh  Dutt,  !.  f^.  R.,  7  Cal.,  -690 ;  and  Phoddas  Koonwar 
^,  Lalla  Jogeshur  Sahay,  L.  R.,  3  1.  A.,  7.;  L  L.  B.i  1  Cal.,  226,  explained ;  Khetter 
Mohan  Chukerbtutty  v,  Dinabashy  Saha,  1.  L.  B.,  10  Cal.,  265,  distii^^ished ; 
Girja  Nath  Roy  r.  Patani  Bibi,  I.  L.  R.,  17  Cal.,  263. 

J^j;.y0l03. — The  old  Maw  gave  one  year's  time  in  a  case  like  this.  Section  27 
of  Act  VIII  of  1869,  B.  C.  (s.  30.  Act  "X  of  1859),  was :  '*  All  suits  to  recover  the 
occupancy  of  any  land,  farm  or  tenure  from  which  a  raiyat,  farmer,  or  tenant  has 
been  illegally  ejected  by  the  person  entitled  to  receive  rent 
for  the  same,  shall  be  commenced  within  the  period  of  one 
year  from  the  date  of  the  accruing  of  the  cause  of  action  and  not  afterwards."  The 
present  Act  lias  substituted  two  years  for  one.  The  year  must  be  calculated  accocdif^ 
to  the  Briltsh  Calendar.— Kharro  v.  Premlal^  9  B.  S.  R.,  App.,  41  ;  18  W.  R.,4D3; 
LttokniifBt  v.  lUq  Coomaree,  «3  W.  R.,   275;   Maharajah  Joy  Mungal  ««   Lafl 
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Rungpal,  i'^  W,  R.,  183.    The  words  "suits  to  recover  the  occupancy  of  land,  &€•/' 
in  9.  27  of  Act  VIII  of  1869,  B.  C,   included  only  possessory  action  against  persons 
entitled  to  receive  rent,  and  not  suits  setting  out  title  and  seeking  to  have  right 
declared   and    possession  given   in  pursuance  thereof,  and  the  limitation  prescribed 
in  that    section    applied     only   to  such     simple     cases     of  possessory^   actions.-* 
Nistarin     v.    Kalee    Pershed,    21    W.  R.,    53 ;    Asha  v.    Shaikh  Obeeduddin,    23 
W.  R.,    460;  Gooroo     Das    v.    Bishto    Chum,    7    W^^  R.,   86;  Baboo  Lalljee  t/.  ' 
Bhugwan,    8    W.    R.,    337;    Dhonaye  v.  Arif,    9  W.  IL,    306;  Ramjoy   v.  Ram 
Sunder,    2    C.  L.  R.,    4 ;     Nil    Madhub    v,    Srinivash,    9   C.   L.  R.,   937;    Must. 
Durjobutty  v.  Chunder,  25  W.   R.,   217.     So    in  Forbes   v.  Sree  Lai,   L  L.  R  ,  8 
Cal.,  365,  it  was  held  that  s.  27  of  Bengal  Act  VIII  of  1869  applies  only  to  such  suits 
for  possession  as  the  Court  is  asked  to  decide  irrespectively  of  any  title,  but  simply  on 
the  gfound  that   the  plaintiffs    have    been    ousted   otherwise   than    by  legal  means. 
Similarly  where  a  suit  by  a  tenant  against  his  landlord  is  both  in  form  and  substance 
one  to  recover  possession  on  the    ground  of  illegal  dispossession  by  the  landlord,  and 
no  question  of  the  plaintiff's  title  is  raised,  the  inMrtion  in  the  plaint  of  a  claim  for 
declaration  of  the  plaintiffs  title  is  not  sufficient  to  pl^event  the  application  prescribed 
by  s.  27  of  Bengal  Act  VIII  of  1869. — Imam  Buksh  v. — Momin  Mondul,  I.  L.  R*,  9 
Cal.,  289.    Where  the  plaintiff  alleged  that  he  was  the  holder  of  a  jote  under  the 
defendant,  by  whom  he  had  been  forcibly  dispossessed,  and  sued  for  a  declaration  oC 
title  and  for  restoration  to  possession ;  and  the  defendant  did  not  question  the  plaintiff's 
tenure,  nor  his  original  title,  but  denied  the  forcible  dispossesmon,  and  alleged  that  die 
plaintiff  had  relinquished  the  land :    Held  that  the  suit  was  not  one  to  try  a  question 
of  title,  but  was  governed  by  the  one  year's  period  of  limitation  prescribetfby  s.  37, 
Bengal  Act  VIII  of  1869.— Srinath  v,  Ramratan,  1.  L..R.,  12  Cal.,  606.     In  Gunesh 
Das  V.  Gondur    Koormi,  I.  L.  R.,  9  Cal.,    147,  it  was    held  that   s.  27  of  Bengal  Act 
VIII  of  1869  only  relates  to  such  suits  as    could  be  brought  either  by  the    landlord  or 
tenant  under  Act  X  of  1859,  and  will  not  apply  to  an  altemattve  claim,  put  forward  in 
a  suit  for  ejectment,  to  compel  the  defendant  to  remove  trees  from  certain  lands  leased 
to  him  for   agricultural  purposes.    Article   120  of    Sched.  II  of    Act  XV    of  1877  is 
applicable  to  such    plaims.     In    Tamizuddin  Munshi  v.    Huronath,  9    C.  L.  R.,  252, 
where  the  plaintiff  sued  to  recover  possession  of  certain  land  as  the  ancestral  mourasi 
jote  of  the  plaintiffs,  from  which  they   had  been    dispossessed  by  the   defendant  the 
latter  denied  the  possession,  and  allied  that  the  plaiAtiffs  had  themselveis  relinquished 
the  land  in  question.     It  was  found  that  although  the  all^^ed  title  was  not  proved  that 
the  plaintiffs  had  any  occupancy- right,  they  had  been  dispossessed  by  the  defenjlant. 
On  appeal  it  was  contended  that  the  suit  was  barred  under  s.  27  of  Act  VIII  (B.  C.) 
of  1869,  as  not  having  been  brought  within  one  year.     It  was  held  that  the  suit  involve 
ed  a  question  of  title,  and  that  the  limitation  of   a  year  prescribed  by  s.  27  of  the  Rent 
Act  therefore  did  not  apply.    So  in   Nilmadhub  tr.  Srinivash*   I.  L.   R.,   7  CaL,  442^ 
where  the  plaintiff  sued  for  possession  of  land,  it  appeared  that  the  defendanU  had 
obtained  a  darpatni  lease  of  the  land  in    question  in  1271    (1865),  and  that   they  had 
immediately  dispossessed  the   plaintiff,  and  had  never  acknowledged  him  to  be  their 
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tenant.  The  plaintiff  instituted  his  suit  within  12  years  from  the  date  of  dispossession. 
It  was  held  that  the  suit  was  not  barred  by  limitation  under  s.  27  of  Bengal  Act 
VIll  of  1869.  That  section  only  applies  to  cases  where  the  relation  of  landlord  and 
tenant  exists,  and  cannot  be  pleaded  in  bar  by  a  defendant  who  does  not  admit  that 
such  relatiori  has  existed.  The  latest  decision  on  the  point  is  Joyanti  Dasi  v.  Mahomed 
^  Ali  Khan,  I.  L.  R.,  9  Cal.,  423,  where  it  was  held  that  the  limitation  provisions  of 
*  27,  Bengal  Act  VIII  of  1869,  have  no  application  to  a  case  in  which  the  plaintiff  relies 
upon  his  title  and  seeks  to  recover  possession  upon  the  strength  of  that  title,  snd  in 
whtch  the  defendant  denies  that  title.  This  was  further  considered  in  a  more  recent 
case,  where  the  plaintiff  alleged  that  he  was  the  holder  of  a  jote  under  the  defendant 
by  whom  he  had  forcibly  dispossessed,  and  sued  for  a  dec!aration  of  his  title  and  for 
recovery  of  possession  claiming  a  right  of  occupancy,  and  the  defendant,  while 
admitting  that  the  plaintiff  had  for  one  or  two  years  been  a  tenant  of  a  small  portion 
of  the  land  in  suit  denied  his  title  to  the  remainder,  or  that  he  acquiesced  in  a  right  of 
occupancy :  HM,  that  the  suit  was  one  to  try  a  hon&  fide  question  of  title,  and  it 
was  not  barred  by  one  year's  limitation  under  s.  27  of  Bengal  Act  VIII  of  1896,  but 
was  maintainable  within  1 2  years  Irom  the  date  of  the  cause  of  action. — Basarut  Ali 
«.  Attap  Hosain,  I.  L;  R.,  14  Cal.,  624  But  in  one  decision  it  has  been  held  that 
where  a  raiyat  having  a  mere  right  of  occupancy  in  certain  land,  has  been  wrongly 
dispossessed  by  the  zemindar,  his  suit  to  recover  possession  must  be  brought  under 
s.  27  of  Bengal  Act  VIII  of  1869,  within  one  year  from  the  date  of  dispossession.— 
Brmdafeun  Chunder  v.  Dhununjoy,  I.  L.  R.,  5  Cal.,  246.  The  current  of  decisions 
is,  however,  against  this  ruling  as  shown  above.  This  decision  on  the  other  hand 
seems  to  "have  guided  the  Legislature  in  drafting  the  provision  under  comment. 
The  suit  now  must  be  to  recover  possession  of  land  claimed 
^'  by  the  plantiff  as  an   occupancy-raiyat.     It  maybe  argued 

that  if  the  limitation  of  twelve  years  applies  to  an  occupancy-raiyat,  this  pro- 
vision must  be  superfluous.  But  it  may  be  answered  again  that  it  is  meant  only 
for  possessory  actiohs.  The  Act  has  substituted  two  years  for  one,  and  the 
raiyat  must  be  an  occupancy-raiyat  to  get  the  benefit  of  this  article.  Under  the 
old  law  any  raiyat  might  come  under  the  corresponding  provision.  The  decisions 
of  Crowdy  v,  Jukhree  Dhanook,  23  W.  R.,  387,  and  Crowdy  v.  Rambharoshee 
Cho#dhry,  23  W.  R.,  383,  are  overruled.  It  has  been  argued  however  that  this 
article  does  away  with  the  special  provision  of  a  possessory  suit  as  existed  under  the 
old  law,  aud  that  it  applies  only  to  cases  where  the  raiyat  sued  for  possession  by 
establishing  his  right.  In  support  of  the  argument,  the  following  passage,  from  the 
report  of  the  Rent  Commission,  has  been  cited  :  "  We  have  provided  that  one  year 
shall  be  the  period  of  limitation  for  a  suit  by  a  taiyat  against  his  landlord  to  recover 
possession  of  a  holding  from  which  such  raiyat  has  been  ill^ally  ejected  by  such  land- 
lord in  any  case  not  governed  by  section  9  of  the  Specific  Relief  Act  I  of  1877  ;  in  other 
words,  for  a  suit  intended  to  try  not  merely  the  question  of  dispossession  without  consent 
but  also  a  question  of  title.  For  a  similar  suit  by  a  tenure-holder  or  under-tenure-holder 
we  have  provided  a  limitotion  period  of  three  years."    Article  17  then  provided  that  for 
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a  suit  "  by  raiyat  against  his  landlord  to  recover  the  possession  of  a  holding  from  which 
such  raiyat  has  been  illegally  ejected  by  such  landlord,  in  any  case  not  governed  by 
section  g  of  the  Specific  Relief  Act  iSyy"  one  year  would  be  the  period  of  limitation 
from  the  date  of  dispossession  ;  so  Art.  20  provided  that  to  a  suit  '*  by  a  tenure-holder  or 
under-tenure -holder  against  his  landlord  to  recover  the  possession  of  a  tenure  or  under- 
tenure  from  which  such  tenure-holder  or  under- tenure-holder  has  been  illegally  ejected 
by  such  landlord,  in  any  case  not  governed  by  section  g  of  the  Specific  Relief  Act  ^  i8yy/' 
3  years'  limitation  applied  from  the  date  of  dispossession.  Now  the  most  important 
words  in  these  articles,  as  well  as  in  the  extract  of  the  Report  of  the  CommissioQers, 
are  '*  in  any  case  not  governed  by  section  g  of  the  Specific  Relief  Act,  18T/J*  These 
words  gave  to  those  articles  the  sense  which  the  Commissioners  meant  to  convey,  e,  g,, 
that  these  suits  are  suits  for  title.  The  omission  of  these  words  in  the  article  that 
passed  into  law  tends  to  show  that  the  original  intention  was  abandoned  and  the 
article  has  been  altogether  remodelled. 

Article  3,  Sched.  Ill  of  Bengal  Tenancy   Act  (Act  VIII  of  1885),  relates  to  suits 
brought  by  an  occupancy-raiyat  against  his  landlord,  and  not  to  a  suit  brought  against 
a  third  party  who  is  a  trespasser. — Ramjanee   Bft)ee  v.  Amoo  Bepari,  I.  L.  R.,  15 
Cal.,   317.    The  suit  mentioned  in    this  article     means  a    suit  by  an  occupancy- 
raiyat  as  such,  that  is,  an  occupancy-raiyat  claiming  a  right  of  occupancy  as  against 
his  landlord. — Chundra  Kishore   Dey  alias  Mukhori   Dey  v.  Raj  Kishore  Mozumdar, 
I.  L.  R.,  15  Cal.,  405.    A  suit  by  an  occupancy  raiyat  to  recover  possession  of  land 
of  which  he  has  been  dispossessed  by  his  landlord,  in  which  the  title  of  the  tenant  is 
denied  and  put  in  issue,  is  governed  by  the  special  period  of  limitation  prescribed  by 
the  Bengal  Tenancy  Act,  Sched.    Ill,   art.  3,   namely,   two  years  from  die  date  of 
dispossession.     It  was  intended  by  that  enactment  to  provide  for  all  suits  to  recover 
possession  of  land  brought  by  an  occupancy-raiyat,  and    to  limit  the  period  previously 
allowed  to  the  Courts  for  suits  to  recover  possession   by  reason  of  a  title  set  up  and 
proved  by  the  plaintiff ;  and  not  to  provide  only  for  suits  of  a  possessory  nature 
such    as    were  previously  dealt   with    by  s.   27    of    Bengal  Act   VIII   of  1869.— 
Saraswati  Dasi  v.    Horitarun   Chuckerbutti,    I.   L.   R.,    16  Cal.,  741,     followed  in 
Ramdhan   Bhadra    v.   Ram  Kumar   Dey,     I.    L.   R.,    17   Cal.,    926.     Where    the 
plaintiffs  sued,  as  occupancy -ratya^^,  to  recover  possession  of  land  from  which  they  had 
been  dispossessed  by  the  defendants,  one  of  whom  was  one  of  their  landlords,   and 
the  others  were  persons  who   had  acted  in  collusion  with  him,    it  was  held  that  this 
article  was  applicable. — ^Joolmutty  Bewa  v.   Kali  Prasanna  Roy  I.  L.  R„  28  Cal.,  127  ; 
4  C.  W.  N.,  803  (F.  B.) ;  Parameswar  Nomosudra^.  Kali  Mohun  Nomosudra  I.  L.  R., 
28  Cal.,  127 ;  4  C.  W.  N..  891.   In  Bheka  Singh  v.  Nukchhed  Singh,  I.  L.  R.,  24,  Cal., 
40,  it  was  laid  down  that  the  operation  of  the  article  is  not  restricted  to  suits  against  the 
landlord,  and  that  it  applies  also  to  a  suit  brought  against  a  tenant  with  whom  the  land 
has  been  settled  by  the  landlord.     Similarly,  where   the  dispossessing  defendants  had 
been  inducted  into  the  land  by  the    agents  of   the  landlord   or  where  after  the  ouster, 
the  defendant  took  a  settlement  from  the  landlord,  the  two  years  limitation   has  been 
held  to  be  applicable.— Chintamoni   Sahu  v.   Upendra   Nath   Samokar  4    C.   W. 
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N.,  326.  When  a  defendant  who  has  been  added  by  a  Court  of  its  own  motion 
is  not  in  possession  and  is  not  a  tenant  of  the  land,  the  two  years'  rule  of  liniitation 
does  not  apply.— Fakira  Pasban  v.  Azimunnissa,  I.  L.  R.,  27  Cal.,  540.  Where 
an  occupancy-raiyat  is  dispossessed  by  a  person  whom  the  landlord  has  as  a 
tenant,  the  dispossession  being  really  by  the  landlord,  the  limitation  applicable  to 
a  suit  for  recovery  of  possession  by  the  raiyat  is  that  prescribed  in  Art.  3  of  Sched.  III. 
6  C.  W.  N.,  702  ;  s.  c,  I.  L.  R.,  29  Cal.,  610,  distinguished  :— Rakhit  Mohunt  v. 
Paddo  Barui,  9  C.  W.  N..  54 ;  Hara  Kumar  Nath  v.  Sheikh  Nasaruddin  4  C.  W.  N., 
665.  The  two  years  period  of  limitation  applies,  whether  the  dispossession  be  by 
a  fractional  landlord,  the  sole  landlord,  or  the  entire  body  of  landlords. — Parameswar 
Nomosndra  v.  Kali  Mohun  Nomosudra4C.  W.  N.,  891.  But  where  the  landlord  has  no 
connection  with  the  ouster,  and  has  not  had,  directly  or  indirectly,  any  hand  in  it,  the 
period  of  limitation  applicable  is  twelve  years,  although  the  defendant  may  claim  to 
hold  under  the  same  landlord  as  the  plaintiff. — Eradut  9.  Dal 00,  i  C.  W.  N.,  573. 
Where,  again,  an  occupancy-raiyat  has  been  dispossessed-from  his  holding  by  his 
landlord,  not  as  a  landlord  but  as  tl^  representative  of  the  person  whose  right,  title 
and  interest  he  has  purchased  in  ^execution  of  a  decree  for  rent,  the  special  period 
of  limitation  prescribed  by  article  3  is  not  applicable. — Abhoy  Chum  Mookerjee 
V,  Shaik  Titu,  2  C.  W.  N.,  175.  Where  the  plaintiff  purchased  an  occupancy -holding 
at  an  auction-sale  in  execution  of  a  mortgage -decree  against  an  occupancy-raiyat, 
and  sued  the  landlord  to  recover  possession  of  the  same,  although  the  plaintiff  had 
never  been  in  actual  possession  at  all,  and  his  predecessor  had  been  ejected  from 
possessi6n  by  the  landlord  of  the  occupancy-holding  more  than  two  years  before  suit, 
and  the  Utter  claimed  to  maintain  his  possession  by  virtue  of  a  decree  which  he  ob- 
tained for  possession  as  against  the  occupancy-raiyat,  the  mortgagor,  it  was  held 
that  the  case  was  not  governed  by  the  special  limitation  of  two  years. — Dmobundhu 
Saha  V.  Lolit  Mohun  Moitra,  2  C.  W.  N.,  595.  This  article  does  not  apply  to  a 
suit  for  the  recovery  of  possession  of  homestead  land  not  held  as  part  of  an  occupaiKy- 
holding. — Abdul  v,  ^urban,  1  C.  W,  N„  clxxi,  or  to  suits  brought  by  other  than 
occupancy  raiyats  (per  Ghose  J.,   in  Ramdhan  Bhadro  v.  Ram  Kumar  De,  I.  L.  R., 

17  Cal.,  930),   e.g,f  by  under-raiyats  for  the  possession  of 
Time  ninafrom  the  date       1^    j     „   l  i„«.     4.^    *u..—    u  •      .^       r»i       • 

of  actual  ouiter.  l^^d    sub-let    to  them  by  an    occupancy-raiyat. — Bhagban 

Chandra  Saha  v,  Jag^eshar  Ghosh,    2   0.  W.  N.,   cccxviii. 

This  period  of  limitation  runs  from  the  date  of  actual  dispossession.     A  plaintiff  cannot 

have  a  fresh  start  of  limitation  from  the  date  of  attachment  by  a  Criminal   Court 

under  sec.  146,  Crim.  Pro.  Code. — Deo  Nai;ain  Chaudhury  v,  Webb,  I.  L.  R.,  28  Cal., 

86  ;   5  C.  W.    N.,  160.   W^hen  a  raiyat  has  lost  his  right  to  his  jote  by  efflux  of  time 

and  he  cannot    assert  his  right  to  it  by   reason  of  this  article,   the  land,  cannot 

be  brought  to  sale  as   his  property. — Sarafudin  Mandal   v.   Chandra  Mani  Gupta,  5 

C.  W.  N..  405. 

Limitation  in  case  of  non-occupancy  rsdyat :— it  is  only  in  cases  of  occu- 
pancy raiyats  that  the  two  years' rule  applies.— See  Ram  Dhun  v.  Ram  Kumar, 
I.  L.   R.,  17  Cal.,  926.   But   it  has  been  held  in  a  recent  case  that  the  limitation 
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applicable  to  a  suit  to  recover  possession  by  a  non -occupancy  raiyat  who  has  been 
dispossessed  from  his  landlord,  otherwise  than  in  due  course  of  law,  is  6  months 
from  the  date  of  dispossession  as  provided  by  s.  9  of  the  Specific  Relief  Act. — Bhaga- 
bati  V.  Lutan  Mondal,  7  C.  W.  N.  218,  The  period  of  limitation  applicable  to  the 
case  of  a  non-occupancy  raiyat  who  has  been  dispossessed  from  his  holding  other- 
wise than  in  execution  of  a  decree  is  either  6  or  12  years  as  provided  in  the  Limitation 
Act.— Tomizuddin  v,  Ashrub  Ali,  8  C.  W.  N.  446  F.  B. 

Limitation  in  case  of  an  nnder-raiyat :— This  article  does  not  apply  to  a  suit 

by  an  under- raiyat: — Bhagaban  v,  Janeswar,  2  C.  W.  N.,  cccxviii.  • 

Art*  6s — An  application  for  execution  of  a  decree  for  a  sum  not  exceeding  Rs. 
500  in  value  obtained  by  one  of  two  or  more  joint  landlords  for  his  share  of  the  rent 
is  not  governed  by  the  special  rule  of  limitation  laid  down  in  Art.  6  of  Sch.  Ill  of  the 
Bengal  Tenancy  Act,   but  by  the  general  law  of  limitation,  namely,  art.  179  of  the 
second  schedule  of  Act  XV  of   1877.— Kedar  Nath  v.   Ardha  Chandra,   5  C.  W.  N., 
763.    The  special  law  of  limitation  is  limited  in  its  operation  to  decrees  made  under 
the  Bengal  Tenancy  Act  or  any  Act  repealed  by  ^t ;  a  suit  by  a  fractional  co-sharer 
is  maintainable,  not  as  a  suil  under  the  Bengal  Tenancy  Act, 
but  as  a  suit  independent  of  the  Act. — Ibid»      The  "final 
decree  '*  mentioned  in  this  article  must  be  the  final  decree  in  the  suit  and  does  not 
include  an  order  in  appeal  upon  an  application  to  set  aside  that  decree  under  s.  108, 
C.  P.  C— Baikuntha  Nath  z/.  Aughore  Nath,  L  L.  R.,  21  Cal.,  387.     The  period  of 
limitation  runs  from  the  date  of  the  decree  and  not  fyom  the 
date  fixed  for  payment. — Ram  Saday  v,  Dwarka  Nath,  L  L. 
R.,  22  Oal.,  644.     A  decree  was  made  in  a  suit  for  rent  on  the  26th  May  1890,  order- 
ing the  sum  of  Rs.  400  to  be  paid  in  the  following  August ;  on  the  9th  August  1893,  an 
application  for  execution  was  made,  held  that  the  application  was  barred. — Ibid.     See 
also  Mamtazul  Huq  v,  Nirbhai  Sing,  L  L.  R.,  9  Cal.,  711. 

Applications  in  continnance  of  former  prooeedings  :-"An  ex-parte  rent-decree 

having  been  obtained  on  the  30th  May  1888  for  a  sum  under  Rs.  500,  the  decree- 
holder  on  the  20th  May  1889  applied  for  execution  thereof  and  attached  certain 
properties  of  the  judgement -debtor,  the  date  fixed  for  the  sale  being  the  31st  August 
1889.  The  judgment-debtor  applied  under  s.  108  of  the  Civil  Procedure  Code  for  a 
rehearing  of  the  rent -suit,, and  on  the  day  fixed  for  the  sale  applied  for  stay  of  execution  j 
the  sale  was  stayed,  and  the  Court  of  its  own  motion  and  for  its  own  convenience 
directed  the  execution  case  to  be  struck  off  the  file  "  for  the  present.  "  On  the 
28th  December  1889  the  Court  passed  an  order  refusing  a  rehearing  of  the  suit,  which 
order  was  upheld  on  appeal  on  the  i6th  May  1890.  On  the  21st  January  1892  th^ 
decree-holder  again  applied  for  execution,  at  the  same  time  praying  that  his  appli- 
cation might  be  taken  to  be  in  continuation  of  his  former  application  of  the  27th  May 
1889.  /^6/(/,  that  the  application  was  one  in  continuation  of  the  former  proceedings 
in  execution  so  far,  at  least,  as  regarded  the  property  mentioned  in  the  former 
application,  but  as  regards  other  properties  it  must  be  held  to  be  barred  as  not  having 
been  made  within  three  years  from  the  decree  of  the  30th  May  1883.— Balkan ta  Nath 
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Mittra  v.  Aughore   Nath   Bose,  I.  L.  R.,  21  Cal.,  387,   Sec  also  Chunder  Prodhan 
V.  Gopi  mohon  I.  L.iR.,  14  Cal.,  385. 

When  the  execution  of  a  decree  has  been  unavoidably  stayed  owing  to  proceed- 
ings being  taken  to  set  aside  the  decree  which  it  is  sought  to  execute,  an  application 
for  execution  made  after  the  expiry  of  the  period  of  limitation  has  been  r^^arded  as 
one  in  continuation  of  former  proceedings.— Issurree  Dassee  v.  Abdool  Khalak,  I.  L. 
R.,  4  Cal.,  415  ;  following  the  case  of  Booboo  Pyaroo  Tuhobildarinee  v.  Syud  Nazir 
Hossain,  23  W.  R.,  133. 
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.]  AMENDING  ACTS.  615 


Bengal  Act  No.  Ill  of  1898. 


Received  the  assent  of  the  Lieutenant-Governor  on  the  ^th  April 
18^,  and  of  the  Governor-General  on  the  3rd  May,  i8g8,^ 


An  Act  to  amend  sections  30,  31,  39,  52  and  119  and  Chapter!  of  the 
VIII  of  1885.  Bengal  Tenency  Act,  1898. 


Whereas  it  is  expendient  to  amend  sections  30,  :ji,  39,  52  and  119  and  Chapter  X 
of  the  Bengal  Tenancy  Act,  1885,  in  the  manner  heremafter  appearing  ; 

And  whereas,   the   said  Act  having  been   passed  by  the  Governor- General  of 
India  in  Council,  the  previous  sanction   of  Governor-General 
S5  and  56  Vict.,  c.  14.  |^^  hetxx  obtained,    under 'section  5   of  the  Indian  Councils 

Act,  1892,  to  the  requisite  amendments  being  made  by  an   Act  of  the   Lieutenant- 
Governor  of  Bengal  in  Council ; 

And  whereas  the  sanction  of  the  Governor- General  has  similarly  been  obtained 
to   the    amendment  of    the    Court-fees  Act,    1870,   which  is 
VII  of  1870.  proposed  by  section  7  (105)  of  this  Act ; 

It  is  hereby  enacted  as  follows  :— 
I.     (/)  This  Act  may  be  called  the  Bengal  Tenancy  (Amendment)  Acf,  1898  ; 
and 

{2)  It    shall    come  into  force  on   the  day  on   which   it  is  first  published  in  the 
Calcutta  Gasette  after  having  received  the  assent  of  the  Governor-General. 
Amendment  of  Act  vill  .2.     For  clause  (a)   of  Section  30  of  the  Bengal  Tenancy 

1885,  section  30.  Act,  1 885,  the  following  shall  be  substituted,  namely  i-^ 

{a)  **  that  the  rate  of  rent  paid  by  the  raiyat  is  below  the  prevailing  rate  paid 

by  occupancy-raiyats  for  land  of  a  similar  description  and  with  similar 

advantages  in    the  same  village  or  in   neighbouring  villages,   and  that 

there  is  no  sufficient  reason  for  his  holding  at  so  low  A  rate." 

Amendment  of  Act  VIII  3-     After  clausc   (d)  of  section  31  of  the  Act  the  following 

1885,  sectional-  shall  be  inserted,  namely  : — 

[See  s.  31]. 
Insertion   of  section  31 A         4-     After  Section  31   of  the  said  Act  the  following  shall  be 
and  31B  in  Act  viil,  1885.        inserted,  namely  :  — 

[See  ss.  31A  and  31B]  ante,  pp.  171-73- 
New  ciiaptcr  X  for  Act  ?•     P^r  Chapter   X    of  the  said  Act  the  following  shall 

Vlli,i885.  be  substituted,  namely  :— 

See  Chapter  X,  ante\ip,  58-407. 

8.  All  records  published   under  section  105  of  the  Bengal   Tenancy  Act,  1885, 
Validation  of  publication      before  the  commencement   of  this  Act,   whether  in   draft  or 

of  past  records.  final  form,  shall  be  deemed  to  have  been  duly  published. 

9.  (/)  Every  settlement  of  rent  or  decision  of  a  dispute  by  a  Revenue  Officer 

under  section    106  of  the    Bengal  Tenancy   Act  1885,   before 

rS*anddeciSoMbyReve.      the  commencement    of  this     Act,     in   respect    of    which   no 

nue   Officers  made  before      appeal  has,     before  the    commencement    of   this    Act,  been 

Art  vrTuflS"'"'  °^  ^^^"      preferred  to    the  Special   Judge     appointed    under    section 

108  of  that  Act,  shall  have  the  force  and  effect  of  a  decree  of 

a  Civil  Court  in  a  suit  between  the  parties,  and  shall  be  final : 
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Provided  that  an   appeal  shall  lie  to  the  District  Judge  from  any  such  settlement 
or  decision   which  was   made  or    given    within    thirty   days 
VIII  of  1885.  before  the  commencement  of  this  Act,  if  the  appeal  be  pre- 

sented within  thirty  days  from  the  date  of  such  settlement  or  decision. 

(2)  The  provisions  of  the  Code  of  Civil  Procedure  relating  to 
XIV  of  i88a.  appeals  shall,  as  nearly  as  may  be,  apply  to  all  such  appeals. 

10.  In* section    119  of  the   Bengal   Tenancy   Act,    1885,   the  words  and  figures 
Vlll  of  1885.  "  sections  103A,    103B,    106,    107,     108,    109,    and    109A " 

Amendment  of  Act  VIII,      shall  be  substituted  for  the  words  and  figures  "  sections  105 
1885,  »ecUon  119.  to  ,og^  both  inclusive." 

1 1.  Bengal  Act  V  of  1894  (an  Act  to  remove  doubts  which  haze  arisen  in  connec* 
•  tion   with  the   re-settlement   of  land-revenue   in  temporary- 

^Repeal  of  Bengal  Act  V.      settled  arreas,  and  to   amend   the  Bengal  Tenancy  Act,  1815) 
is  hereby  repealed. 


BENGAL  TENANCY  (VALIDATION  &  AMENDMENT)  ACT. 
Being  Bengal  Act  No.  I  of  1903. 


An  Act  to  validate  certain  transfers,  made  under  the  Bengal  Tenancy 

Act.  1885,  of  permanent  tenures  and  holdings  at  fixc^ 

VIII  of  1885.  ^^^^  ^^  ^^  shares  in  the  same ;  and  to  amend  section 

106of4hatAct 


Whbrbas  doubts  and  difficulties  have  arisen  respecting  the  meaning  and  effect 
of  sections  12,  13,    17  and   18  of  the   Bengal   Tenancy  Act, 

VIII  of  1885.  iSSs,  as  regards  the  pa3mient  of  the  prescribed  landlord's  fee^ 

and  the  effect  of  the  non-payment  of  such  fee; 

And  whereas  it  is  expedient  to  declare  that  registered  transfers  and  sales  and 
decrees  or  orders  for  foreclosure  of  mortgage,  confirmed  and  made  absolute  by  the 
Civil  Courts,  of  permanent  tenures  and  holdings  at  fixed  rates  and  fixed  rents,  and 
of  shares  in  such  tenures  and  holdings,  shall  not  be  deemed  to  be  invalid  merely  on 
the  ground  that  the  landlord's  prescribed  fee  has  not  been  paid  ; 

And  whereas  it  is  also  expedient  to  amend  section  106  of  the  said  Act  in  manner 
hereinafter  appearing ; 

And  whereas,  the  said  Act  having  been  passed  by  the  Governor- General  of 
India  in  founcil,  the  sanction  of  the  Governor- General  has 
SS& 56  Vict, c.  14.  •  jjgg^  obtained,  under  section  5  of  the  Indian  Councils  Act, 
1892,  to  the  passing  of  this  A'fct ; 

It  is  hereby  enacted  as  follows  : —  * 

I.     No  transfer  which  has  heretofore  been  made  or  which  may  hereafter  be  made 
under  section    12,   section    13,   section   17  or  section  18  of  the 
te'SUJ^"  ud  •how4"!:„°d      Bengal  Tenancy  Act.  1885.  of  a  permanent  tenure,  of  a  hold- 
shares  in  the  same,  vlli  of      ing  at  a  rent  or  rate  of  rent  fixed  m  perpetuity  or  of  a  share 
«88s-  in  such  tenure  or  holding,  shall  be  deemed  to  be  invalid  merely 

on  the  ground  that  the  landlord's  fee  prescribed  by  the  section  12   or  13  has  not  been 
paid: 

Provided  always  that,  subject  to  the  Explanation  following;  nothing  in  this 
section  shall  be  held  to  affect  the  decision  of  a  (Jourt  of  competent  jurisdiction  which 
has  become  final  before  the  commencement  of  this  Act. 
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Explanation. — A  decree  in  a  suit  for  rent  which  has  become  final  disallowing  a 
claim  for  rent  on  the  ground  that  the  relationship  of  landlord  and  tenant  does  not 
exist  between  the  parties  to  the  suit  by  reason  of  the  non-payment  of  the  landlord's  fee 
shall  not  bar  a  suit  for  rent  which  became  payable  subsequently  to  such  claim. 

2.  in  any  case  where  the  prescribed  fee  has  been  or  may  hereafter  be  left  unpaid, 
the  landlord  may,  within    two  years   of  the  commencement  of 

Realisation  fee  when  left       ^^'^  ^^f»,  .  r     ,       .  r  •  •  r    ,       i 

unpaid.  or  Within  two  years  of  the  date  of  registration  of  the  docu- 

ment effecting  the  transfer, 
or  within  two  years  of  the  date  of  confirmation  of   the  sale  by  the  Civil    Court, 
or  within   two  years  of  the   date  upon  which  a  decree  or   order  absolute  fgr  the 
foreclosure  of  a    mortg^age   has  been  or  may  hereafter  be  made  by  the  Civil  (Tourt, 

apply  to  the  Collector  for  realization  of  such  fee  from  the  transferee,  or  from  the 
auction-purchaser  or  from  the  person  who  has  obtained  an  order  absolute  for  foreclosure 
of  mortgage  in  the  Civil  Court,  and  on  such  application  being  presented,  the  Collec- 
tor shall  realize  such  fee  if  still  unpaid,  together  with  costs  of  realization,  from  such 
person  as  if  it  were  an  arrear  of  revenue. 

A  DBCRKE  WHICH  HAS  BBCOMB  FINAL : — A  dccfcc  passed  bcfoTC  the  passing  of  Beng.  Act  i  of  1903  but 
pending  in  appeal  at  the  commencement  of  that  Act  is  governed  by  s.  I.  of  that  Act  as  not  being  final : 
Peary  v.  Arsud  AH,  8.  C.  W.  N.,  239. 

3.     Nothing  in   section    I   shall    be   deemed   to   affect  the 
Saving  of  section  88.  provisions  of  section   88  oi   the     said    Bengal    Tenancy  Act, 

VIII  of  188s  ^^^5-  .  ^       ,      ,  J     A    .      .!_     r   11       •  t-    11 

-,,.,,,.  4.     For  section   106  of  the    said  Act,   the  following  shall 

Substitution  of  a  new  sec-  l  1    ^«     ^    »  1 

tion  for  section  106.  be  substituted,  namely  :— 

"  106.  In  proceedings  under  this  Part,  a  suit  may  be 
instituted  before  a  Revenue-officer  at  any  time  within  three  months  from  the  date  of 
the  certificate  of  the  final  publication   or  the  record -of -rights   under  sub-section  103  A 

of  this  Act,  by   presenting  a  plaint  on   stamped   paper  for  the 
Re^iliu^^Sfficer  decision    of     any    dispute    regarding     any    entry  ^  which    a 

Revenue-officer    has  made    from,    the    record,  whether   such 

dispute  be  between  landlord  and  tenant  or  between  landlords  of  the  same  or  of  neigh- 
bouring estates,  or  between  tenant  and  tenant,  or  as  to  whether  the  relationship  of 
landlord  and  tenant  exists,  or  as  to  whether  land  held  rent-free  is  properly  so  held, 
or  as  to  any  other  matter,  and  the  Revenue -officer  shall  hear  and  decide  the  dispute : 

Provided  that  the  Revenue-officer  may,  subject  to  such  rules  as  the  Local 
Government  may  prescribe  in  this  behalf,  transfer  any  particular  case  or  class  of  cases 
to  a  competent  Civil  Court  for  trial.  • 

5.     This   Act   may  be  called  the    Bengal  Tenancy  (Vali- 
Short  title.  dation  and  Amendment)  Act,  1903. 
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APPENDIX  II. 

GOVERNMENT   RULES   AND    BOARD'S    INSTRUCTIONS 

THEREON. 


NOTIFICATION. 

Bengal  Tenancy  Act 

The  2isi  December   /555.— Under    sub-section    (5>,    section    190,  of    the  Bengal 
Tenancy  Act  (VI U  of  1885),  the  following  Rules  are  published  for  general  information. 

A.  P.  MacDoknell. 
Secy,  to  the  Govt,  of  Bengal, 


Government  Rules  under  the    ^engul    Tenancy    Act,  VIII  of  188$  [«  amended  by 
Act  II H^,  C,)ofi8g8]*^ 

CHAPTER  I.— General. 

Section  i8g,* 

1.  In  carrying  out  the  following  rules,  Revenue-officers  shall  have  regard  to  the 
Instructions  of  the  Board  of  Revenue  for  the  guidance  of  Revenue-officers,  so  far  as 
such    Instructions  are    consistent  with  the    rules  herein    prescribed    under  Act  VIII, 

1885. 

2.  Except  where  otherwise  provided  for  by  law  or  by  these  rules,  all  proceedings 
and  orders  of  Revenue-officers,  passed  in  the  discharge  of  any  duty  imposed  upon 
tbem  by  or  under  this  Act,  shall  be  subject  to  the  supervision  and  control  of  the 
Board  of  Revenue ;  and  the  orders  of  each  Revenue-officer  under  this  Act  shall  be 
subject  to  the  supervision  and  control  of  Revenue-officers  to  whom  he  may  be  declared 
by  the  Board  of  Revenue  to  be,  for  the  purposes  of  the  Act,  subordinate. 

The  Collector  and  the  Commissioner,  in  whose  Jurisdiction  operations  under  these 
rules  are  in  progress,  shall  be  entitled  to  inform  themselves  of  the  nature  and  progress 
of  such  operations. 

Board's  JnstrwcHons. 

Under  this  rule  Assistant  Superintendents  of  the  Surrey  Department  appointed  to  be  Revenue-officers  are 
declared  to  be  subordinate  to  Drauty  SuperintendenU  of  the  Survey  Department  appointed  to  be  Rerenoe- 
officers.  Assistant  settlement-officers  are  decl!»-ed  to  be  Subordinnte  to  Settlement-officer^,  and  Settlement- 
ofiScers  aie  declared  to  be  subordinate  to  the  Director  of  Land  Records  or  to  the  Commiss-oner  or  Collector  as 
tbs  Board  shall  in  each  case  direct. 

3.  Where  no  other  mode  of  service  of  notice  is  prescribed  by  the  Tenancy  Act  or 

bv  these  rules,  ser\Mce shall  be  effected  in  the  manner  prescrib- 
No^'rltfo^^-^KT.T'^R.!  ed  for  th?  service  of  summons  on  a  defAidant  under  the  Code 
da  edthcSth  January  1900*      oftivi.     Pioc  *  Jure,  if    the    notice  is    addressed    to    only  one 

pcrsoM  ;  and,  if  it  is  addressed  to  a  number  of  persons  oc- 
cupying Oi  owning  land  m  the  same   village,  the   notice  shall  be  served   in  the  manner 

[  VoTi.— The  frv>tnotes  to  the  Rules  in  this  Appendix  which  are  preceded  by  firu*es  are  by  the  authors  of 
this  n   rk.     The  r  ;  -r  footnotes  are  reprod  iced  from  the  official   edition  of  the  Rulesj 

♦  'y  No.  rca.on  No.  igaL.  R,  published  in  Part  I,  page  59,  of  the  Calcutta  GaxetUoi  the  isth  Januarr 
1893,  t.ie«e  rulrrs  were  declared  to  b"  in  force  in  Jrissa  so  tar  as  they  relate  to  the  sections  of  the  Act -whicn 
hivc  !«een,  or  m.iy  be,  ext-nded  toOifisa. 

I  For  rule:imad<>  unUer  section  i&)i>t  the  Chota  Nagpur  Division,  see  Notification  No.  3395,  dated  S4th 
Novemh  r  1903,  in  ti."  Calcutta  Gazette,  1903,  Part  I,   page  1500. 

s  1  tiese  refere^ci:*  are,  in  all  cases,  to  the  sections  of  the  Bengal  Tenancy  Act»  VIII,  1885. 
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prescribed  for  ike  semice  of  suntmeHs  bn  a  defenddHt  under  ike  Codi  0/ Civil  Pro- 
dndure,  or  by  t>rocIamatiort  And  beat  of  drum,  and  by  posting^  it,  in  the  presence  of  rtot 
less  thin  two  persons,  on  some  consoitiious  place  in  the  Village,  And  also  by  fiking  ituj) 
ih  the  village  office,  if  any,  where  the  rent  is  usually  paid. 

CHAPTER  II.— Staple  Food-Crops  and  PRicft-LiSts. 

1.  Section  jg  (i). — The  local  areas  Under  this  section  shall  be  those  entered  in 
Schedule  II  annexed  to  these  rules,  and  the  mart  specified  in  the  same  Schedule  for 
each  local  area  shall  be  that  at  which  prices  shall  be  recorded. 

2.  Section  S9  O)* — The  collector,  after  such  inquiry  intd  the  relative  extent  to 
which  particular  food-crops  are  grown  in  his  district,  as  he  may  think  necessary,  shall 
cause  a  notice  to  be  affixed  in  his  office,  and  in  the  sub-divisional  office,  specifying 
the  food-crop  or  food-crops  which  in  his  opinion  is  or  are  most  extensively  grown  in 
each  local  area. 

The  notice  shall  distinguish,  as  far  as  may  be  practicable  between  crops  growH,  on 
high  lands  and  crops  grown  on  low  lands  ;  and  shall  fix  a  day,  not  being  later  than 
15  days  after  the  publication  of  such  notice,  on  which  objections  will  be  tliken  into 
consideration. 

On  the  day  so  fixed  the  Collector  shall  take  into  his  consideration  the  objections.  If 
any,  to  the  enumeration  of  staple  food-crops  proposed  in  the  notice;  and  shall  report 
his  opinion  thereon  to  the  Board  of  Revenue. 

The  Board  of  Revenue  shall  submit  the  Collector's  opinion  to  the  I.ocal  Govern- 
ment, with  such  remarks  as  may  seem  to  them*n^cessary. 

The  Local  Government,  after  considering  the  reports  of  the  Collector  and  the 
Board  of  Revenue,  shall  determine  and  notify  in  the  Calcutta  Gazette  what  shall  be 
deemed  staple  food-crops  in  each  local  area. 

3.  •  Price-lists  of  staple  food-crops  shall  be  prepared  on  one  market  day  in  the 
month,  at  intervals  of  not  less  than  twenty  days.  This  market  day  shall  be  selected 
by  the  Collector,  subject  to  the  control  of  the  Board  of  Revenue. 

4.  f  The  price  recorded  for  each  staple  food -crop  shall  be  the  prevailing  retail 
price  at  which  that  crop  Was  actually  sold,  in  the  mart  to  which  the  price-list  refers,  on 
the  day  selected  under  the  last  preceding  rule. 

X  Board's  instructions.  • 

Under  Rule  4  the  price  re<iorded  for  each  staple  food-crop  shall  be  the  prevailing  retail  price  at  which 
that  crop  was  actually  sold,  In  the  mart  to  which  the  price-iist  refers,  on  the  day  prescribed  in  Rule  3  of  the 
rules  issurd  by  Government. 

(0)    The  price  recorded  should  be  the  average  of  the  prices  of  the  differeht  qualities  of  the  staple  crop. 

(b)  The  price  should  always  be  given  in  sirs  of  80  tolas,  standard  weight,  per  rupee. 

(c)  Care  sliould  be  taken  that  the  price  of  the  staple  crops  grown  in  the  locality  is  taken  into  account,  and 
not  of  those  imported. 

id)  When  rice  is  the  staple^  the  price  to  be  recorded  is  the  average  of  <he  common  qnalities  of  husked  rice 
{mota  chaul),  as   dlstlnflraislied  from  paddy,  consumed  for  the  time  being  by  t^  middle  and  poorer  classes. 

{e)  The  average  price  of  th«  various  kinds  of  aman  should  be  shown  throughout  the  year,  and  that  of 
aus  separately  durinj^  the  months  in  which  it  is  sold. 

if)    The  price  of  old  and  nrw  crop  should  be  shown  separately,  when  botlh  are  being  sold  at  the  mart. 

5.  Price-lists  shall  brdinarily  be  prepared  by  a  gazetted  officer  not  below  the  rank 
of  a  Sub- Deputy  Collector  But  in  special  cases,  where  d  Sub- Deputy  Collector  is 
not  available,  the  Collector,  with  the  sanction  of  the  Commissioner,  may  authorize  a 
kanungo  to  prepare  the  lists.  • 

6.  Every  officer  charged  with  the  preparation  of  price-lists  shall  keep  a*  record 
showing,  as  far  as  practicable, — 

{a)    the  date  of  his  visit  to  the  m^jrt  at  which  prices  are  to  be  recorded  ; 
(b)    the   names   of  vendors  and   purchasers,    the   quantities   sold,   and  the  price 
thereof,  for  any  sales  effected  in  his   presence. 

Borad's  Instructions. 

The  record  prescribed  to  be   kept  up  with  the  officer  charged  with  the  preparation  of  price-lists  under  this 

rule  should  also  contain  entries  showing  lh*vtffrrti«ihkr  ifame*  of  the  description  of  rice  and  the  qu 

other  staples  selected  from  time    to  time,  so  as  to  affoM  a  basis  for  comparison  with  the  qualities  andprice 

which  may  be  recorded  at  any  future  time,  and  also   in!  order  that,  whenever  a  change  occurs  In  the,  o®  cars 

•    ■  tion  of  these  lists,  the  new  officeir  may  have  the  means  of  ascertaining  tn6  <5^iaTitte»  of 


other  staples  selected  from  time    to  time,  so  as  to  affoM  a  basis  for  comparison  with  the  qualities  andj)rice 
which  may  be  recorded  at  any  future  f         '  "     '       •-> -j-  -•---  --»-  -    -'  i-*u_ 

charged  with  the  preparation  of  these  li 
the  staple  selected  by  hi«  pf  deceooor. 

*  Government  Resolution  dated  the  aard  of  May  188^,  pnblishcd    in  Part  I,  page  445,  of  the  Calcutta  Gazttt* 
of  the  same  date. 

t  Government  Resolution  dated  the  ajrd  of  May  1888. 
%  Circular  No.  6,  June  1888. 
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7.  When  price-lists  are  prepared  at  the  sadr  sub-division  by  an  officer  other 
than  a  Covenanted  Deputy  Collector,  or  at  other  subdivisions  by  an  officer  subordinate 
to  the  Sub-divisional  Officer,  they  shall  be  submitted  to  the  Covenanted  Deputy 
Collector,  or  a  Deputy  Collector  specially  nominated  by  the  Collector  for  the  purpose, 
or  Sub-divisional  Officer,  as  the  case  may  be.  Such  officer  shall  scrutinize  the  lists  ;  he 
may  call  for  explanation  and  cause  manifest  errors  to  be  corrected ;  and,  having 
satisfied  himself  of  the  accuracy  of  the  lists,  he  shall  countersign  them. 

8  The  pribe-lists  shall  be  published,  for  not  less  than  one  week,  at  the  marts  to 
which  they  respectively  refer,  at  the  Collector's  or  Sub-divisional  Office,  and  at  every 
police  station  and  munsifi  in  the  local  area. 

^  Beard's  Instructions. 

The  list*  shall  be  pablished  under  this  rule  in  the  form  subjoined  .*— 

Price-list  for  month  of  190 

for  local  area  ,  sub-division  ,  district 

,  is  published  under  clause  (3).  section  39  of  the  Bengal  Tenancy  Act,   VIII 
of   1885.    Any  objections  which  any  landlord  or  a  tenant  of  the  aforesaid  local  area  may  have  to  any  entry 
in  this  list  should  be 
presented  to  the  Collector  ih  writing  within  a  month  from  the  date  of  its  publication: — 


SUple  food-crop. 


Number  of  4r'»  of  80  tolas ^  sold  per 
rupee. 


RlUARKS. 


District 

Sub-diyision 

Collectorat« 


5itn4tur»$/th*§Mcirpnparingth4Ust. 


190 


Rank^ 
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9.  After  the  expiry  of  the  term  of  publication  of  the  price-list,  in  the  mart  to  which 
they  refer,  as  mentioned  in  the  last  preceding  rule,  the  lists  shall  be  submitted  to  the 
Board,  with  any  objections  made  to  them,  and  with  the  opinions  of  the  officers  who 
prepared  and  counter-signed  them,  and  of  the  Collector,  on  such  objections. 

Board's  Instructions. 
(a)  The  lisU  shall  be  submitted  to  the  Board  in  the  following  form;:— 


Prici'listfor  the  month  of^ 


-'90 


District^ 


Local  area- 
Mart 


Staple  food<Top  or 
crops. 

No.  of  nr*  of  tolas 

standard    weight, 

per  rupee. 

Substance    of 

objections,*  if 

any. 

Opinions    of   the  oflScer  who 

prepared  the  list  and  of  the 

officer  who  examined  it  under 

Rule  7.  and  of  the  Collector, 

on  such  objection. 

• 

RlUARSS. 

* 

• 

• 
• 

Signatun  of  tht   ojjictr   who  ematnined 
th*  list  under  Rule  7 


Signature  §/  the  officer 
who  prepared  the  list 


Rank- 


Date- 


(^)  Whatever  the  dates  fixed  for  recordinff  prices  in  local  markets  may  be,  the  lists  should  be  submitted 
to  the  Board  of  Revenue  immediately  after  the  expiry  of  one  month  from  the  date  of  their  publica- 
tion in  the  mart  to  which  they  refer. 

(e)  In  submitting  the  lists  to  the  Board,  the  recording  officer  shonld  invariably  explain  in  ths  column  of  re* 
marlcs  causes  of  variation  in  prices  quoted  during  the  period  under  report  as  compared  with  the  last 
preceding  return.  The  Collector  should,  after  satlsfylns  himself  as  to  the  correctness  of  this  state* 
ment,  initial  it.  The  Collector  should,  in  submitting  the  lists  for  the  whole  district,  explain  any 

marked  difference  between  prices  ruling  in  the  several  local  areas  of  his  district. 
*  Any  objections  made  to  this  list  must  be  forwarded  with  it. 
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CHAPTER  m.^L^HDLORDS*    iMPmorElCBNTS. 

I.  Section  80. — Aft  applicatioln  for  the  registration  of  a  landlord's  improvement 
may  be  presented  to  the  Collector  of  the  district  or  to  the  officer  in  charge  of  the  sub- 
division in  which  the  land  benefited  by  the  improvement  is  situated,  or  to  any 
AssisUnt  or  Deputy  Collector  who  may  bt  specially  appointed  by  the  Government 
to  receive  such  application.  It  shall  as  far  as  practicable,  be  in  the  form  specified 
in  Schedule  I  appended  to  these  rules. 

2.  The  officer  receiving  the  application  may,  if  he  thinks  fit,  require  the 
applicant  to  present  as  many  copies  of  the  application  as  there  are  tenants  mentioned 
in  column  7  of  the  application,  or  as  there  are  villages  mentioned  in  column  2  ;  and 
he  may,  as  the  case  may  be,  either  forward  by  r^stered  letter  copies  to  the  tenant** 
whose  names  are  specified,  or  may  give  notice  to  the  tenants  by  causing  a  copy  to 
be  fixed  up  in  the  presence  of  not  less  than  two  persons  in  some-conspicuous  place 
in  every  such  village. 

In  either  case  he  shall  fix  a  date  for  hearing  objections  to  the  application,  and 
shall  cause  that  date  to  be  notified  to  the  parties  concerned,  either  by  entering  it  in 
the  copies  forwarded  by  registered  letter,  or  by  proclaiming  it  by  beat  of  drum  and 
by  posting,  in  the  presence  of  not  less  than  two  persons,  a  notice  declaring  it  in  each 
village. 

The  expenses  of  such  service  shall  be  borne  by  the  Uppticant  for  registration. 

3.  The  officer  may  make  over  the  application  to  any  of  his  subordinates,  not 
being  below  the  rank  of  a  kant^ngOt  for  local  inquiry  and  report,  and  shall  in  Jhat 
case  fix  a  date  for  hearing  the  report,  and  shall  cause  such  date  to  be  notified  to  the 
parties  concerned,  in  the  manner  set  forth  in  Rule  2. 

The  inquiry  shall  be  limited  to  the  ascertainment  of  the  fact  whether  the  alleged 
improvement  is  of  such  a  nature  as  to  come  within  the  meaning  of  section  76  ^2), 
Bengal  Tenancy  Act,  or  not. 

4.  On  the  date  so  fixed,  or  on  any  date  to  which  the  proceedings  may  be 
adjourned,  the  officer  sl^all  hear  summarily  such  of  the  parties  and  their  witnesses  as 
may  attend,  and  shall  consider  any  report  submitted  to  him  under  Rule  3. 

He  shall  then  decide  whether  the  work  is  an  improvement  as  defined  in  section 
76  (2),  DeneAl  Tenancy  Act,  and  whether  the  landlord  is  entitled  to  register  it,  and 
shall  accordingly  order  it  to  be  registered  or  refuse  registration. 

5.  Nothing  hereinbefore  contained  shall  preclude  the  officer  receiving  the 
application  from  holding  a  local  inquiry  in  person,  and  from  ordering  rhe  improvement 
to  be  registered,  or  refusing  registration,  in  accordance  with  the  result  of  the  inquiry 
so  held. 

6.  If  an  order  refusing  to  regi^er  an  improvement  is  passed  by  an  ofiicer 
lower  in  rank  than  .the  Collector  of  the  district,  such  order  shall  not  take  effect  until 
confirmed  by  the  Collector  of  the  district. 

7.  Section  81  (/) — Evidence  relating  to  any  improvement  under  this  sub-section 
shall  be  recorded  by  the  Revenue-officer  specified  in  Rule  i  of  this  Chapter,  who  shall 
exercise  the  powers  of  a  Civil  Court  in  the  trial  of  suits,  and  shall  be  guided  by  the 
provisions  of  sections  182  and  184  of  the  Civil  Procedure  Code. 

CHAPTER  IV*— Record  of  Propribtors*  Private  Lands. 

1.  Section  118. — Applications  undet  this  section,  may  be  made  to  the  Collector 
of  the  district,  or  to  the  officer  in  charge  of  the  sub-division  in  which  the  land  in 
miestion  is  situated,  or  to  any  Assistant  or  Deputy  Collector  specially  empowered  by 
Government  to  receive  such  application^,  f  f  the  application  is  made  to  the'  Collector  of 
the  district,  he  may  transfer  it  tor  disposal  to  any  officer  empowered  by  Government 
to  receive  \U 

2.  The  application  shall  be  signed  \sy  the  party  making  it,  and  shall  contain  the 
foltowing  particulars,  so  far  as  the  applicant  is  able  to  furnish  them  : — 

{a)  The  name,  tauzi  number,  and  Government  revenue  of  the  estate. 
{b)  The  names  «f  the  registered  propriet^rsy  a^d  the  share  held  by  each. 
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(c)  The  specification  of  each  plot  ot  land   referred  to   m  the  application,  show- 

ing the  village  in  which   it  is  situated  and  the  area  and  boundaries  of  each 
plot,  if  known. 

(d)  The  names  of  the  tenants  (if  any)  in  occupation  of  each  such  plot. 
{e)  Grounds  of  the  application. 

3.  On  receipt  of  the  application  the  officer  shall  make  such  inquiry.as  he  may 
think  fit,  by  examining  the  applicant  or  his  agent,  and  may  call  for  further  particulars 
before  ordering  futher  proceedings. 

4.  If  the  area  of  the  lands  has  not  been  already  ascertained  by  measurement 
made  by  competent  agency  under  the  authority  of  Government,  or  U  for  sufficient 
reason  a  further  measurement  is  considered  desirable,  the  officer  shall  order  the  lands 
to  be  measured,  and  shall  estimate  the  cost  of  measurement  in  accordance  with  the 
rules  for  the  time  being  in-force  for  the  measurement  of  lands  in  partition  cases,  and 
shall  require  the  applicant  to  deposit  the  amount,  either  at  once  or  in  such  instalments 
as  he  may  deem  fit. 

CHAPTER  V.-^Servicb  of  Notice. 

/.  Sections  /2,  /j,  75  and  18. — Notices  under  these  sections  shall  contain,  so  far 
GoTernment  Notification  ^  ^^Y  ^^^  possible.  the  particulars  given  in  the  forms  specified 
No.  3157  L.  R-,  dated  the  m  Schedule  I,  and  shall  Deserved,  on  the  landlord  or  his 
th<  nth  AujTust,  1896.  agent,  or,   where  two  or  moi'e#  persons  are  joint-landlords,  on 

their  common  agent,  referred  to  in  section  i88,  or  on  their  common  manager  appoint- 
ed under  section  9;^,  as  the  case  may  be  in  the  manner  prescribed  for  the  service  of 
a  summons  on  a  defendant  under  the  ('ode  of  Civil  Procedure. 

Where  there  is  more  than  one  landlord,  and  no  common  agent  or  common 
manager  has  been  appointed,  the  notice  shall  be  served  by  being  posted  on  the  land- 
lord's village  office,  if  any,  and,,  if  there  be  no  village  office,  by  fixing  it  up,  in  the 
presence  of  not  less  than  two  persons,  on  some  conspicuous  place  on  the^enure,  and 
a  copy  shall  also  be  forwarded  by  post,  in  a  letter  registered  under  Part  Illtif  the 
Indian  Post  Office  Act,*  to  the  person  or  persons  to  whom  immediately  preceding  the 
transfer  the  rent  had  ordinarily  been  paid..  • 

The  landlord's  fee  will  be  held  in  deposit  in  the  Collector's  office  till  appliedf 
for  by  the  landlord  or  some  other  person  authorized  on  his  behalf  to  receive  it  or  to> 
9end  it  to  him  through  peon. 

The  officer  who  will  sign  the  notices  shall  tntial  the  entry  on  account  of  the  land- 
lord's fee  in  the  Deposit  Register  kept  in  the  Treasury. 

t  B^a^i  Imtrmtiuu.  • 

The  description  of  tenure  or  raiyati  holdhig  to  be  entered  in  oolnmn  3  ol  the  form  of  notices  under  sectioi» 
13  and  18, 15  and  18,  nnd  15  and  18  of  the  Bengal  Tenancy  Act.  prescribed  in  Schedule  I  and  referred  to  in  this 
rule,  should,  especially  in  the  case  of  rent-fee  tenures  and  holdtngs,  be,  if  possible,  sufficiently  precise  and  full 
to  enable  the  landlord  to  identify  the  lands  referred  to. 

2.  Section  4^  — Notice  to  a  raiyat  to  quit  under  this  section  shall  be  served^ 
through  the  Court  having  jurisdiction  to  entertain^  a  suit  for  ejectment  from  the 
holding,  in  the  manner  prescribed  for  the  service  of  a 'summons  on  a  defendant  under 
the  Code  of  Civil  Procedure,  and .  shall  be  subject  to  the  saTne  process  fee. 

3.  Section  46  (2). — The  agreement  under  this  section  shall  be  filed  in  the  Court 
having  jurisdiction  to  entertain  a  suit  for  arrears  of  rent  of  the  holding,  and  shall 
be  served  on  the  raiyat  in  the  manner  prescribed  for  the  service  of  summons  on 
defendant  under  the  Code  of  Civil  Procedure,  on  payment  of  the  fee  prescribed  by 
the  High  Court. 

*  Act  XIV  of  r866  has  been  repealed  and  re-enacted  by  the  Indian  Post  Office  Act,  1898  (VI  of  1898).  Sec 
now  Chapter  W  of  the  latter  Act. 

t  Applications  or  claims  for  the  refund  of  landlord's  fee  held  in  deposit  are  liable  to  court-fee,  under  both 
cbiases  (a)  and  (b)  of  Article  I  of  Schedule  II  of  the  Court-fees  Act»  of  one  anna  when  the  amount  claimed 
i«  less  than  Rs.  50  and  of  ci^t  anna%  in  other  cases.  When,  hnvcver,  the  amount  claimed  does  not  exceed 
R«.  3$,  and  the  application  is  m;iiie  within  three  months  of  tlie  date  of  deposit  under  Government  of  India's 
NotTication  No.  849.  dated  the  i6th  February  1833,  published  on  page  laaof  the  Gazette^of  Indlaof  the  i^fk 
idem*  no  Court-fee  is  required — Vid9  BoadBd'»Ciroi4ar  Order  No.  »  of  Jwie  1694. 

X  Circular  Order  No.  15  of  March,  1900. 
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4.  Section  46(4). — The  notice  under  this  section  shall  be  filed  in  the  Court 
havine  jurisdiction  to  entertain  a  suit  for  arrears  of  rent  of  the  holding-,  and  shall  be 
serve  j  on  the  landlord  in  the  manner  prescribed  for  the  service  of  a  summons  on  a 
defendant  under  the  Code  of  Civil  Procedure,  on  payment  of  the  process  fee  prescribed 
by  the  High  Court. 

5.  Section  63  (2). — In  cases  (a),  {b)  and  {d)  of  section  61  herein  referred  to,  the 
notice  of  th^  receipt  of  the  deposit  shall  be  served  by  forwarding  the  notice  by  post 
in  a  letter  registered  under  Part  III  of  the  Indian  Post  Office  Act,  i866,*  or,  where  the 
Court  may  deem  it  necessary,  in  the  manner  prescribed  for  the  serviee  of  a  summons 
on  a  defendant  under  the  Code  of  Civil  Proceclure. 

6.  Section  72  (2)  — The  general  notice  referred  to  in  sub-section  may  be 
published  by  the  transferee  by  fixing  up  a  written  notice  to  the  tenants  in  the  village 
office  or,  in  the  presence  of  not  less  than  two  persons,  in  some  conspicuous  place  on 
the  lands,  and  by  proclaiming  to  the  tenants  by  beat  of  drum,  in  every  village  to  which 
the  transfer  extends,  that  the  interest  of  the  former  landlord  has  passed  to  the  trans- 
feree. 

The  transferee  may,  if  he  thinks  fit,  apply  for  service  of  the  notice  to  the  Civil 
Court  having  jurisdiction  to  entertain  a  suit  for  arrears  of  rent  of  the  holding,  and 
the  Court  shall  thereupon  serve  the  notice,  as  hereinbefore  prescribed,  on  payment  of 
the  process  fee  prescribed  by  the  High  Court. 

7.  Section  ys. — Notice  under ^his  section  shall  be  in  writing,  and  shall  be  deliver- 
ed to  the  landlord  or  his  agentf  or,  where  two  or  more  persons  are  joint-landlords 
to  their  common  agent  referred  to  in  section  188,  or  to  their  common  manager 
appointed  under  section  95,  as  the  case  may  be,  at  the  landlord's  village  office,  or  at 
such  other  convenient  place  as  may  be  appointed  by  the  landlord  for  the  payment  of 
rent  under  sub-section  (2)  of  section  54. 

8.  The  raiyat  may,  if  he  thinks  fit,  cause  the  notice  to  be  served  through  the 
Civil  Court  having  jurisaiction  to  entertain  a  suit  for  arrears  of  rent  of  the  holding, 
in  the  manner  prescribed  for  the  service  of  a  summons  cfh  a  defendant  under  the  Code 
of  Civfl  Procedure,  on  payment  of  the  process-fee  prescribed  by  the  High  Court. 

9.  Section  86  (2)  and  (4), — If  the  raiyat  elect  to  proceed  under  the  second  sub- 
section ot  this  section,  he  may  personally  serve  a  written  notice  of  his  intention  to  sur- 
render on  his  landlord  ;  but,  if  ne  elect  to  proceed  under  the  fourth  sub-section  of  tbc 
section  the  notice  of  the  raiyat's  intention  to  surrender  shall  be  served  on  the  landlord 
in  the  manner  prescribed  for  the  service  of  a  summons  on  a  defendant  under  the  Code  of 
Civil  Procedure,  on  payment  of  the  process-fee  prescribed  by  the  High  Court. 

10.  Section  87. — A  notice  of  the  tenant's  abandonment  of  his  holding,  under 
sub-section  (2)  of  this  section,  shall  be  in  the  form  specified  in  Schedule  I,  shall  be 
published  by  beat  of  Mrum  upon  the  holding  alleged  to  be  abandoned,  and  a  copy  there- 
of shall  be  affixed,  in  the  presence  of  not  less  than  two  witnesses  to  some  dwelling- 
house  or  tree  or  other  conspicuous  object  upon  the  holding.  The  fee  payable  by  the 
landlord  shall  be  Re.  i. 

11.  Section  I SS' — Notice  to  the  tenant  under  this  section  shall  be  filed  in  the 
Court  having  jurisdiction  to  entertain  a  suit  for  arrears  of  rent  of  the  holding,  and  shall 
be  served  in  the  manner  prescribed  for  the  service  of  a  summons  on  a  defendant  under 
the  Code  of  Civil  Procedure^  on  payment  of  the  fee  prescribed  by  the  High  Court. 

t  CHAPTER  VI. 

Rules  under  section  i8g  of  the  Bengal  Tenancy  Act y  VIII  of  1 88s,  as  amended 
by  Act  III  (B,C,)  of  i8g8,  as  to  the  procedure  to  be  followed  by  Revenue-offices  in 
regard  to  the  Record-of -rights  and  Settlement  of  Rents, 

I.  {a)  Every  Revenue-officer  appointed  by  the  Local  Government  under  the 
designation  of  "Settlement-officer"  or  *' Assistant  Settlement -officer  "  for  the  pur- 
pose of  making  surveys,   record-of-rights,   settlement  of  rents,  determination  of  pnv 

^  ■ 

*  Act  XIV  of  1866  has  been   repealed    and  re-enacted   by    the     Indian  Post  Office  Act,    1898  VI  of  189^ 
See  now  Chapter  VI  of  the  latter  Act. 

t  As  revised  by  GoTernment  NotiEcation  No.  IIUL.  R.,  dat  ed  the  loth  Janoary  1809,  published  is  Psrt  1. 
page  S3f  of  the  Caltutta  Oaxitts  of  the  nth  idem. 
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prietor's  private  lands,  and  such  like  proceedings,  or  any  one  or  more  of  them,  under 
the  Bengal  Tenancy  Act,  1885,  is  hereby  vested  with  all  the  powers  exercisable  by  a 
Civil  C?ourt  in  the  trial  of  suits,  and  with  the  powers  mentioned  in  section  1^(1}  (b) 
and  (c)  of  the  Bengal  Tenancy  Act,  1885. 

(b)  A  Revenue-officer  who,  under  the  designation  of  "Settlement-officer,"  has 
been  appointed  by  the  Local  Government  for  the  purpose  of  making  a  survey  and 
record-of- rights  and  settlement  of  rents  under  Chapter  X  of  the  Bengal  Tenancy  Act. 
1885,  shall  have  power  to  make  over  to  any  officer  subordinate  to  him  (who  has  been 
duly  empowered,  under  the  designation  of  Assistant  Settlement-officer,  to  act  as  a 
Revenue-officer,  under  the  provisions  of  the  same  Chapter  of  the  same  Act),  (i) 
objections  preferred  under  section  130A,  {it)  the  Settlement  of  fair  rents  (including 
the  preparation  of  a  table  of  rates),  {tit)  the  preparation  of  a  settlement  rent-roll  urtder 
Chapter  X,  Part  11,  of  the  Act  in  any  area.  (tV)  applications  for  the  Settlement  of  fair 
rents  under  section  105,  {v)  suits  instituted  for  the  trial  of  disputes  under  section  106 
of  that  Act. 

{c)  A  Revenue-officer  so  appointed  under  the  designation  of  Settlement-officer 
shall,  on  the  application  of  any  persons  interested,  and  after  giving  notice  to  other 
persons  interested,  and  hearing  any  objections  preferred  or,  of  his  own  motion,  without 
giving  such  notice,  have  power  to  withdraw,  from  the  file  of  any  Assistant  Settlement- 
officer  subordinate  to  him,  any  of  the  matters  Specified  in  Rule  i  (b)  above,  and 
to  dispose  of  them  himself,  or  to  transfer  them  for  disposal  to  any  other  Assistant 
Settlement- officer  subordinate  to  him,  who  has  D^n  duly  empowered  to  act  as  a 
Revenue-officer. 

{(i)  On  the  application  of  either  party  to  a  suit  under  section  106,  after  giving 
notice  to  the  other  party  and  hearing  any  objections  preferred,  or,  of  his  own  motion, 
without  giving  such  notice,  a  Revenue-officer  so  appointed  under  the  designation 
of  Settlement-officer  may  transfer  to  such  competent  Civil  Court  as  the  District 
Judge  may  designate  the  trial  of  a  suit  or  of  any  class  of  suits  instituted  for  the 
decision  of  a  dispute  or  disputes  with  involve  important  and  complicated  questions  of 
right  and  title  or  claims  to  be  put  in  possession.  • 

{e)  In  the  case  of  an  uninhabited  villaee,  any  general  notice  to  be  served  or 
publication  to  be  made  under  the  rules  in  this  Chapter  may  be  served  or  mAde  in  any 
inhabited  village  contiguous  to  that  village,  or,  if  there  be  no  inhabited  village  contiguous 
to  that  village,  in  the  inhabited  village  nearest  to  that  villages,  or  in  the  village  in  which 
the  tenants  and  occupants  of  the  lands  of  the  uninhabited  village  are  believed  by  the 
Revenucxofficer  to  reside. 

2.  Deputy  Superintendents  of  Survey  and  Assistants  Superintendents  of  Survey 
employed  in  operations  under  these  rules  are  hereby  declared  to  be  Revenue-officers 
for  the  purpose  of  performing  any  duty  imposed  upon  them  by  these  rules,  or  by 
Instructions,  consistent  with  these  rules,  issued  by  the  Board  of  Revenue. 

They  are  hereby  vested  with  the  powers  specified  in  section  189  (i)  (b) :  Provided 
that  an  Assistant  Superintendent  shall  not  exercise  the  powers  vested  in  a  Superinten- 
dent under  the  Bengal  Survey  Act. 

Procedue/or  Cadastral*  Survey,  Record'of'rigl\is,  and  Settlement  of  Rents^ 

3.  The. Processes  will  be —  • 

I  —  Demarcation  of  boundaries.    * 
11. — Measurement. 
IIL — Khanapuri,  i,  e.,  preliminary  preparation  of  the  record. 
IV. — Attestation  of  the  record. 

v.-  Publication  of  the  draft  record.  • 

VL — Disposal  of  objections  under  section  103 A. 

VII. — Settlement  of  fair  rents,  in  cases  in  which  a  settlement  of  revenue  is  being 
or  is  about  to  be  made. 

♦  The  word  ••  cadastral,"  according  to  the  Dictionaire  des  Dictionaires  is  derived  from  the  mediaval 
Latin  word  capitastrunit  a  public  register,  containing  the  quantity  and  ralue  of  landed  property',  names  of 
owners,  etc.,  which  served  for  the  assessment  of  the  tax  ou  property.  According  to  orbers,  tbfc  word  is  derived 
from  the  French  word  cadrer  to  square  {Octan  Highways,  Nov.   187a). 

79 
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V 11 1. —Final  publication  of  the  record-of-righu. 
IX.— Tl.e  settlement  of  fair  rents  on  the  application  of  the  parties  under  section 
105,  and  the  trial  of  suits  for  the  decision  of  disputes  under  section  106, 
in  cases  in  which  a  settlement  of  revenue  is  not  being  or  is  not  about 
to  be  made. 

/. — Demarcation  of  Boundaries, 

4.  (a)  In  the  demarcation  of  village  boundaries,  the  area  contained  within  the 
exterior  boundaries  of  the  village  maps  of  the  revenue  survey  shall  be  preserved,  as 
far  as  possible,  as  the  unit  of  survey  and  record. 

*{b)  Where  there  is  no  dispute,  the  boundary  of  the  village  according  to  possession 
shall  be  followed,  and,  where  that  boundary  does  not  differ  substantially  from  the 
boundary  of  the  revenue  survey,  the  latter  will  not  be  separtely  shown  in  the  map. 

(c)  Where  there  is  considerable  difference  between  the  boundary  according  to 
the  revenue  survey  map  and  the  existing  boundary  of  the  village  as  ascertained  by 
the  Revenue-officer,  the  latter  shall  be  followed  for  the  purposes  of  map  and  record ; 
but  the  boundary  of  the  revenue  survey  map  shall  also  be  marked  on  the  new  village 
map. 

{d)  Where  there  is  dispute  as  to  village  boundaries,  the  Revenue-officer  shall  decide 
the  dispute  under  the  Bengal  Survey  Act,  V  (B.  C.)  of  1875. 

(e)  Where  no  revenue  survey  maps  have  been  prepared,  the  Revenue-officer 
appointed  under  the  designation  of  Settlement-officer  is  empowered  to  determine, 
after  such  local  inquiry  as  he  may  consider  necessary,  and  issue  of  notice  of  the  inquiry 
to  all  parties  concerned  in  the  manner  prescribed,  the  area  to  be  included  in  the 
village ;  and  such  area  shall  be  adopted  as  the  unit  of  survey  and  record-of-rights. 

if)  The  notice  under  Rule  4  (#)  of  the  incjuiry  to  be  held  shall  be  eiven  by 
proclaniation  and  beat  of  drum  and  by  posting  it,  in  the  presence  of  not  less  than 
two  persons,  in  some  convenient  place  or  places  in  the  lands  to  which  it  refers, 

5.  Boundary  pillars  of  a  permanent  nature  shall  be  erected  at  every  point  where 
the  bound&ries  of  three  or  more  villages  meet,  and  may  be  erected  wherever  the 
Revenue-officer  considers  it  necessary  to  define  by  pillars  the  boundaries  of  estates  or 
tenures  or  of  lands  which  have  been  tne  subject  of  dispute. 

1 1 . — Measurement. 

6.  A  field  map  of  every  village  shall  be  prepared.  It  shall  show  the  boundaries 
of  every  field  separately  held,  or  of  such  plot  of  land  as  the  Instructions  of  the  Board 
of  Revenue  for  giving  effect  to  these  rules  may  lay  down. 

B0ard^s  Iiutmctiont. 
The  inttractloiM  of  the  Boftrd  are  contained  In  Rale  50,  Chapter  6  Part  II,  of  the  Sorrcf  and  ScCtlcmcat 


///. — Khanapuri,'i,t.t  Preliminary  preparaiion  of  the  Record. 

7.    The  following  are  the  principal  documents  to  be  preparad  in  the  course  of  a 

survey  and  the  preparation  of  a    record-of-rights  under  Chapter  X  of  the   Bengal 
Tenancy  Act,  1885:— 
« 

Village  map.  I  Khewat. 

Khasru,  I  •  Khatian. 

Parchas.  \  TeriJ 

These,  and  any  other  papers  prescribed  by  the  Board  of  Revenue,  shall  be  pre- 
pared in  such  manner  as  the  Board  may  prescribe. 


Digitized  by  LjOOQ IC 


iSti-fm.TwcT'o-7]         BENGAL  TENANCY  ACT.  637 

Board's  Instruttions. 

General  inttmctionf  hare  been  given  in  Part  II  of  the  Surrev  and  Settlement  Man  tial,  1900,  but  special 
inftruction  in  particular  settlements  may  be  itsaed  with  the  approval  of  the  Board. 

8.  The  record-of-riflfhts,  which  shall  be  published  under  section  103A  of  the 
Bengal  Tenancy  Act,  1885,  shall  be  contained  in  the  khewat  and  th  khattan, 

9.  (a)  The  proprietary  khewat  shall  show  the  character  and  extent  of  proprietary 
interests.  It  shall  be  first  drawn  up  with  reference  to  the  registers  maintained  by  the 
Collector  under  the  provisions  of  the  Land  Registration  Act,  VII  (B.  C.)  of  1876. 
As  the  record-writing  proceeds,  the  proprietary  khewat  shall  be  altered  in  accor- 
dance with  the  facts  of  possession.  The  Settlement -officer  shall,  from  time  to  time, 
under  such  instructions  as  the  Board  of  Revenue  may  prescribe  in  this  behalf,  give 
information  to  the  Collector  of  all  alterations  made  in  the  khewat,  and  the  Coljpctor 
shall  thereupon  take  action  to  make  such  corrections  as  may  be  necessary  in  his  re- 
gisters prepared  under  the  Land  Registration  Act.  If  the  Collector,  after  inquiry  under 
the  Land  Registration  Act,  finds  that  any  entry  in  the  khewat  is  incorrect,  a  note 
shall  be  made  in  the  khewat  of  his  finding. 

(b)  A  khewat  may  also,  when  the  Revenue-officer  thinks  fit,  be  prepared  to 
show  the  character  and  extent  of  the  interests  of  tenure-holders,  such  of  their  interests 
as  are  of  a  raiyati  nature  being  also  recorded  in  the  khatian, 

Board's  Instructions  undsr  Rids  9  (a) 

The  Instructions  hare  been  incorporated  in  Rule  13  of  Chapter  I,  Part  II,  of  the  Survey  and  Settlement 
Manual,  1900.  * 

10.  (a)  The  khatian  shall  show  in  detail  for  all  the  lands  of  the  village,  estate  by 
estate,  landlord  by  landlord,  tenant  by  tenant,  and  occupant  by  occupant,  the  lands 
included  in  each  estate  owned  by  each  landlord  and  occupied  by  each  tenant  or  occupant, 
with  particulars  of  rent  and  area  and  of  the  incidents  of  each  tenancy. 

ib)  Lands  cultivated  or  otherwise  held  direct  by  the  proprietpr  shall  be  shown  in 
detail  in  the  khatian,  and  shall  be  entered  either  as  proprietor's  private  land,  or  as 
land  held  by  the  proprietor  but  not  private  land  in  accordance  with  the  provisions  of 
Chapter  XI  of  the  Bengal  Tenancy  Act,  1885. 

IV. — Attestation  of  the  Record. 

11.  {a)  When  the  map,  khasra,  khewat,  and  khatian  for  a  village  have  been 
prepared  in  the  manner  prescribed  by  these  rules  and  by  Instructions  of  the  Board  of 
Revenue  consistent  with  them,  the  Revenue-officer  shall  issue  a  notification,  in  such 
form*  as  may  be  approved  by  the  Board,  fixing  a  day,  which  shall  be  not  less  than  a 
week  from  the  date  of  publication  of  the  notification,  on  which  he  will  be  present  at 
some  place  to  be  specified  at  or  near  the  village,  for  the  purpose  of  attesting  and  com- 
pleting the  record -of -rights. 

(b)  The  notification  shall  further  state  that  on  the  day  so  fixed,  or  on  any  other 
day  to  which  the  proceedings  may  be  adjourned,  the  Hevenue-officer  will  record  rents 
and  status  and  deal  with  objections  relating  to  entries  in  the  record  or  omissions  there- 
from ;  and  it  shall  require  all  "parties  interested  in  the  subject-matter  of  the  inquiry  to 
attend  at  the  time  and  place  specified,  with  their  *parchas,  and  with  such  evidence  as 
they  have  to  offer  in  connection  with  the  proceedings.      • 

(c)  Such  notification  shall  be  published  by  proclamation  and  beat  of  drum,  and 
fixed  up,  in  the  presence  of  not  less  than  two  persons,  in  some  conspicuous  place  in  the 
village  to  which  it  refers. 

Board's  Instructions  under  Rule  11  (a). 

The  usual  practice  should  be  to  allow  one  month's  interval  between  the  date  of  issue  of  the  notification 
and  the  commencement  of  attestation.  The  prescribed  form  of  the  notification  is  contained  in  Appendix  A  to 
the  Survey  and  Settlement  Manual,  1900. 

12.  The  Revenue-officer  may  also,  if  he  deem  fit,  take  such  additional  measures^ 
under  the  powers  conferred  on  him  by  Rule  I  of  this  Chapter,   as  he  may  deem   de- 

•    See  Form  I  post. 
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sirable  to  procure  the  attendance,  at  the  place  specified  in  the  notification  issued 
under  the  last  preceding  rule,  of  the  occupants,  under-raiyats,  raiyats,  tenure-holders, 
landlords  and  proprietors,  or  their  authorised  agents. 

13.  On  the  date  specified  in  the  notification  issued  under  Rule  11,  or  on  any 
other  date  to  which  the  proceedingrs  may  be  adjourned,  the  entries  which  have  been 
made  in  the  khewat  and  in  each  Vhatian  shall  be  read  out  in  the  presence  of  such  of 
the  interested  parties  as  are  in  attendance. 

If  the  correctness  of  any  entry  is  questioned,  the  Revenue-officer  shall  dispose  of 
the  objection,  after  local  inquiry  or  otherwise  :  provided  that  if  the  correctness  of  the 
measurement  be  objected  to,  and  a  fresh  measurement  be  demanded,  the  Revenue- 
officer  may  require  the  cost  of  the  re-measurement  to  be  deposited. 

Jf  the  measurement  shows  the  original  measurement  to  have  been  inaccurate,  the 
amount  deposited,  or  any  portion  of  it,  may,  if  the  Revenue-officer  thinks  fit,  be 
refunded  to  the  objector. 

14.  The  Revenue-officer  shall  ascertain  what  raiyats  claim  the  right  to  hold  at 
fixed  rates  or  fixed  rents,  explaining,  as  far  as  may  be  necessary,  the  provisions 
of  the  Bengal  Tenancy  Act,  1885,  in  this  respect. 

If  the  right  claimed  is  disputed  by  the  landlord,  the  Revenue-officer  shall  call  on 
the  claimants  for  proofs  of  such  right. 

It  is  sufficient  for  the  claimant  to  establish  the  presumption  mentioned  in  section 
50  (2)  ;  and,  if  that  presumption  be  not  rebutted  by  the  landlord,  the  claiman  t  shall  be 
recorded  as  a  raiyat  at  fixed  rates  of  a^nt,  or  a  fixed  rent,  as  the  case  may  be. 

15.  The  Revenue-officer  shall  ascertain  which  of  the  raiyats  are  settled  raiyats, 
or  occupancy  raiyats^  and  the  case  may  be,  and  shall  record  them  as  such,  having^ 
regard  to  the  presumption  of  section  20  (7)  of  the  Bengal  Tenancy  Act,  1885. 

16.  The  Revenue-officer  shall  ascertain  what  raiyats  are  non -occupancy,  and  to 
this  end  he  shall  be  entitled  to  call  upon  the  landlord  or  his  agent  to  produce  a  state- 
ment showing  the  names  or  the  raiyats  alleged  by  him  to  be  non -occupancy  raiyats. 

On  the  production  of  such  statement,  the  Revenue-officer  shall  explain  to  the 
raiyats  whose  names  are  entered  in  the  statement,  and  who  have  not  already  been 
recorded* as  occupancy  or  settled  raiyats^  th^  nature  of  the  presumption  raised  by 
section  20  [7)  of  the  Bengal  Tenancy  Act,  1885. 

If,  afteV  such  explanation,  a  raiyat  admits  himself  to  be  non-occupancy  raiyat,  he 
shall  be  recorded  as  such. 

If  he  does  not  admit  himself  to  be  a  non -occupancy  raiyflf^,  the  Revenue-officer 
shall  call  on  the  landlord  to  prove  the  allegation  made  by  him  regard  to  such  raiyat, 

17.  Abwabs  shall  not  be  recorded.  Cesses  which  are  authorized  by  law  shall  be 
recorded  separately  from  the  rent  in  the  khatian, 

18.  The  Revenue-officer  shall  summarily  ascertain  the  tenant's  present  rent  and 
and  record  it  in  the  appropriate  column  of  the  khatians  as  the  rent  payable  in  respect 
of  the  land  held  by  the  tenant. 

19.  When  the  record-of-rights  and  of  exsisting  rents  has  been  prepared  and 
attested  in  the  manner  prescribed  in  Rules  11  to  18,  and  when  the  record  shall  have 
been  arranged  and  corrected  in  accordance  with  the  orders  which  the  Revenue-officer 
may  have  passed,  he  shall  record  a  proceeding  in  which  he  shall  state  that  attestation  of 
the  records  of  the  village  has  been  completed,  and  shall  then  cause  the  draft  record-of- 
rights  to  be  published  in  the  village  in  the  manner  provided  in  Rule  20. 

V,  -  Publication  of  the  Draft  Record. 

20.  (a)  As  soon  as  the  record-of-rights  has  been  prepared  and  attested,  a  notice* 
shall  be  posted  up  at  the  landlord's  office  in  the  village  or,  in  the  presence  of  not  less 
than  two  persons,  in  some  conspicuous  place  in  the  village,  stating  that  the  draft  of 
the  record  will  be  published  in  the  village  on  a  day  to  be  specified,  not  less  than  a  week 
from  the  date  of  the  posting  of  such  notice,  and  calling  on  all  persons  interested  to 
attend  on  the  date  so  specified :  provided  that  the  draft  of  the  record  shall  not  be 
published  until  the  proceeding  under  Rule  19  has  been  recorded. 

o  *  For  fonn  of  notice,  set  Form  11  pcit. 
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(b)  On  the  date  fixed  for  the  publication  of  the  draft  record,  the  Revenue  officer 
shall  either  proceed  to  the  village  himself  and  read  the  contents  of  the  record  in  the 
presence  of  the  parties  who  attend,  or  he  shall  depute  an  officer,  not  below  the  rank 
of  kanungOt  who  shall  read  out  the  contents  of  the  record  in  the  presence  of  as  many 
of  the  parties  as  attend,  and  the  Revenue  officer,  or  officer  deputed  by  him,  as  the  case 
may  be,  shall  at  the  same  time  inform  the  parties  who  attend  that  the  draft  record 
will  be  open  for  inspection  for  not  less  than  one  month  in  the  office  of  t^e  Revenue- 
officer,  or  in  such  other  convenient  place  as  the  Revenue  officer  may  determine.  The 
Revenue-officer  shall  receive  and  consider  any  objection*  which  may  be  made  to  any 
entry  during  the  period  named. 

board's  Instructions  under  Rult  ao(b). 

In  the  case  of  large  aettlements  or  when  a  large  estate  is  concerned,  the  ReTenae>oflScer  shall  allow  the 
draft  record  to  remain  op«n  to  inspection  for  a  longer  period  than  one  month,  and  should  receive  and  consider 
objections  preferred  within  such  period. 

yi, — Disposal  of  Objections  under  section  lO^A, 

21.  When  an  objection  is  made,  within  and  before  the  expiry  of  the  period  of 
publication  of  the  draft  record  prescribed  under  Rule  co  (A),  regarding  the  correctness 
of  an  entry,  or  as  to  the  propriety  of  any  omission,  noticef  of  the  objection  shall  be  served 
on  all  persons  whose  interests  may,  m  the  opinion  of  the  Revenue-oflker,  be  affected 
thereby,  and  they  shall  be  called  upon  to  attend  a^  such  time  and  place  as  the  Reve- 
nue-officer may  fix  for  the  disposal  of  the  objection*  ^ 

If  no  person  attends  to  contest  the  objection,  the  objection  may  be  allowed  and 
the  record  amended  arcordingly,  or  the  person  who  made  the  objection  may,  if  the 
Revenue-officer  thinks  fit,  be  called  upon  to  produce  evidence  in  support  of  his  ol^jection. 

All  such  objections  shall  be  dealt  with  summarily  under  such  Instructions  as  the 
Board  of  Revenue  may  prescribe. 

Board's  Instructions. 
This  Instructions  is  contained  in  Rule  a  of  Chapter  5,  Part  III,  of  the  Surrey  and  Settlement  Manual,  1900. 

VII. — Settlement  of  Fair  Rents  in  cases  in  which  a  Settlement  0/  Revenue  i^being,  or 

is  about  to  be,  made, 

22.  {a)  In  the  case  of  a  settlement  of  fair  rents  under  Part  II  of  Chapter  X  of 
the  Bengal  Tenancy  Act,  1885,  when  a  settlement  of  revenue  is  being,  or  is  about  to 
be,  made,  the  Revenue-officer  shall  serve  a  notice  by  proclamation  and  beat  of  drum, 
and  by  posting  it,  in  the  prtisence  of  not  less  than  two  persons,  in  some  conspicuous 
place  in  the  village  comprising  the  lands  under  settlement. 

The  notice  shall  be  m  such  formj  as  may  be  approved  by  tke  Board  of  Revenue, 
and  shall  set  forth  that  on  a  date  named  and  at  a  place  named  the  Revenue-officer 
will  settle  fair  rents  in  respect  of  all  estates,  tenures  or  holdings,  and  for  unsettled 
lands  included  in  such  village. 

A  schedule  may,  when  the  Revenue-officer  thinks  fit,  be  appended  to  the  notice 
giving  such  particulars  as  he  may  think  necessary  relating  to  the  names  and  numbers 
of  all  estates,  tenures  and  holdings  paying  revenue  or  rent  to  Government,  and  of 
unsettled  lands  for  which  rent  will  be  settled. 

Such  notice  shall  be  served  at  least  one  week  previous  to  the  date  fixed  for 
settlement  of  fair  rents.  « 

When  such  notice  has  been  berved  \t  shall  be  held  that  all  persdns  have,  subject 
to  the  provisions  of  Rule  30  {b),  been  sufficiently  warned  of  the  date  fixed : 

{b)  Provided  that,  in  cases  in  which  a  table  of  rates  is  prepared  under  the 
provisions  of  section  i04B,*the  notice  shall  not  be  published  until  the  table  of  rates 
has  been  confirmed  under  sub-section  (5)  of  that  section. 

BoarJ'x  Instructions  under  Rule  as  (a) 
The  prescribed  form  is  contained  in  Appendix  A  of  the  Survey  and  Settlement  Manual,  1900. 

*  For  form  for  putting  in  objections,  see  Form  III  post. 

t  For  form  of  notice  fixing  date  for  hearing  of  objection,  set  Form  IV  post. 

X  For  from  of  notice,  see  Forni  V  post. ' 
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33.  A  table  of  rates  shall  not  ordinarilv  be  prepared  when  it  is  found  that  the 
tenants  of  the  local  area  in  question  hold  their  lands  at  lun^p  rentals,  and  no  rates 
actually  exist,  or  when  the  rates  are  so  numerous  and  varied,  and  are  so  litde 
dependent  on  the  class  of  soil  that  no  table  of  existin|3f  rates  can  be  prepared. 

When  the  above  conditions  do  not  obtain,  and  it  is  possible  to  prepare,  a  table  cf 
existing  rates  which  are  generally  of  a  uniform  character  and  in  accordance  widi 
certain  acertainable  classes  of  soil,  a  table  of  rates  may  be  prepared  in  accordance 
with  the  provisions  of  section  104  A  (c)  : 

P  rovided  that  when  the  Revenue-oflBcer  is  of  opinion,  for  reasons  to  be  recorded 
by  him  in  writing,  and  submitted  to,  and  approved  by  the  authority  empowered  to 
confirm  the  table  of  rates,  that  the  rents  stated  as  the  existing  rent  by  the  landlord 
ai^  tenants  are  not  the  rents  that  are  legally  payable,  and  that  it  is  impossible  to 
ascertain  those  rents,  a  table  of  rates  lairly  and  equitably  payable  may  be  prepared 
and  shall  be  based  on  the  rates  or  rents  payable  in  those  neighbrouring  villages,  the 
lands  of  which  are  fairly  comparable  with  the  lands  of  the  village. 

24.  When  the  Revenue-officer  has  decided  to  settle  rents  in  any  local  area  on  the 
basis  of  a  table  of  rates,  under  section  104  A  {cj,  he  shall  first  prepare  a  table  of  exist- 
ing rates  and  shall  then  either  maintain  those  rates  or  shall  proceed  to  enhance  or 
reduce  them,  having  regard  to  the  general  principles  laid  down  in  the  Bengal  Tenancy 
Act,  1885,  for  the  enhancement  or  reduction  of  rents,  and  especially  to  section  30  (6), 
(cJ  and  {d), 

25.  The  table  of  rates  fit^lly  prepared  by  the  Revenue-officer  and  published 
by  him  under  section  104B  (2),  shall  contain  the  particulars  noted  in  section  104B  (i), 
and  shall  show — 

(a)    the  classes  of  land  as  locally  known,  that  have  been  adopted  in  the  fixation 
of  rates ; 

ib)    the  area,  expressed  in  local  measure,  for  which  each  rate  is  fixed  ; 
c)    the  existing  rates,  if  any,  taken  as  the  basis  of  the  table  of  rates  ;  and 
(flf)     the  rates  fixed  as  fairly  and  equitably  payable,  for  that  area  of  land  of  each 
class  of  land  for  each  class  of  tenant  whose  rent  is  liable  to  alteration. 

26.  •(a)  When  a  table  of  rates  has  been  prepared  under  section  104B,  a  notice* 
shall  be  posted  up  on  in  the  landlord's  office  m  the  village  or,  in  the  presence  of  not 
less  than  two  persons,  in  some  conspicuous  place  in  the  village,  stating  that  the  table 
of  rates  will  be  published  in  the  village  on  a  day  to  be  specified,  not  less  than  a  week 
from  the  date  ot  the  posting  of  such  notice,  and  calling  on  all  persons  interested  to 
attend  on  the  date  so  specified. 

(b)  On  the  date  fixed  for  the  publication  of  the  table  of  rates  the  Revenue-officer 
shall  proceed  to  the  •.village  and  shall  explain,  to  so  many  of  the  parties  as  attend, 
the  proposed  rates  and  the  grounds  on  which  they  are  based,  and  shall  hear  and  consider 
any  objections  that  may  be  raised  to  any  entries  in  the  table. 

He  shall  at  the  same  time  inform  the  parties  who  attend  that  the  table  of  rates 
will  be  open  to  inspection  for  not  less  than  one  month  in  the  office  of  the  Revenue- 
officer,  or  in  such  other  convenient  place  as  the  Kevenue-officer  may  determine* 
and  that  any  person  who  objects  to  any  entry  in  the  table  of  rates  may  present  a  peti- 
tion to  him  on  the  subject,  within  one  month  of  the  date  of  the  publication  of  the  table 
of  rates,  which  will  be  duly  considered  under  section  104B  (3). 

27.  The  Revenue-officer  shall  record  the  grounds  of  his  final  order  in  every 
case  in  which  he  disposes  of  an  objection  to  a  table  of  rates  under  section  104B  (4). 

28.  In  submitting  his  proceeding  to  the  confirming  authority  under  section  104B 
(4),  the  Revenue-officer  shall  describe  the  land  classification  adopted  by  him  for  the 
table  of  rates-  and  shall  show  in  tabular  form  rates  which  were  found  by  him  to  exist 
for  the  classes  of  land  described,  and  the  rates  he  proposes  to  substitute  for  the  existing 
rates,  explaining  in  each  case  his  grounds  for  maintaining  enhancing  or  reducing 
the  rates. 

*  For  fona  of  notice,  9H  Twm  VI  ptst. 
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39.  (a)  The  following  Revenue^^uthorities  are  empowered  under  section  104B 
(4)  to  confirm  tables  of  rates  prepared  under  Benc^al  Tenancy  Act : — 

(i)  when   the  total   rents   to  which  the   table  of  rates  is  to  be  applied  will  not, 
in  the  opinion  of  the  Bevenue-officer,  exceed  Rs.  5,000,  the  Commissioner 
of  the  Division  ; 
(f  1)  when  the  total  rents  in  question  will,  in  the  opinion  of  the   Revenue-oflBcer, 
exceed  Rs.  5,000,  the  Board  of  Revenue.  . 

(b)  The  following  Revenue-authorities  are  empowered,  under  section  104B  (4), 
to  confirm  setdement  rent-rolls  prepared  under  the  Bengal  Tenancy  Act : — 

(j)  in  all  cases  in  which  the  settlement  rent-roll  has  been  prepared  by  an 
Assistant  Settlement-officer,  and  the  Settlement-officer  is  of  the  rank  of 
a  Collector,  the  Settlement-officer ;  ^ 

(tV)  in  all  other  cases  the  Collector  or  other  Revenue-authority  to  whom  the 
Settlement-officer  is  declared  by  the  Board  of  Revenue  to  be  immediately 
subordinate. 

30.  (a)  On  the  date  fixed  in  Rnle  22  above,  or  on  any  subsequent  date  to  which 
the  proceedings  may  be  adjourued,  the  Revenue-officer  shall  read,  or  cause  to  be  read 
aloud  in  his  presence,  the  name  of  each  tenant  whose  rent  has  to  be  settled,  the  area 
of  his  tenancy,  and  the  existing  rent,  and  shall  proceed  to  settle  a  fair  rent  for  every 
such  tenant  under  the  provisions  of  section  104A  (i),  (a),  (b),  (d)  or  section  104C  : 

{b)  Provided  that,  when  a  Revenue-officer  proposes  to  alter  an  existing  rent,  and 
the  parties  have  not  attended  in  compliance  with  the  ^general  notice  prescribed  in  Rule 
22  aDOve,the  Revenue-officer  shall  serve  each  person  interested  with  a  special  notice, 
and  the  fair  rent  shall  not  be  settled  in  the  absence  of  such  person  until  after  due 
service  of  such  special  notice  has  been  proved. 

31.  The  settlement  rent-roll  shall  contain  the  particulars  prescribed  in  section 
164A  (2),  and  the  fair  rent  settled  for  each  tenant  shall  be  entered  in  it  by  the  Reveue- 
officer  himself  at  the  time  that  such  rent  is  settled. 

32.  As  soon  as  the  settlement  rent-roll  has  been  prepared,  it  shall  be  published* 
in  the  manner,  prescribed  for  the  publication  of  the  draft  record  in  R  ule  20 ;  and  the 
Revenue-officer,  or  the  officer  deputed  by  him  to  read  out  the  contents  of  the  settle- 
ment rent-roll,  as  the  case  may  be,  shall  at  the  same  time  inform  the  patties  who 
attend  that  the  settlement  rent-roll  will  be  open  to  inspection  for  not  less  than  one 
month  in  the  office  of  the  Kevenne-officer,  or  in  such  other  convenient  place  as  the 
Revenue-officer  may  determine,  and  that  any  person  who  objects  to  any  entry  in  the 
settlement  rent-roll  or  omission  therefrom  may  present  a  petition  to  the  Revenue- 
officer  on  the  subject  within  one  month  of  the  date  of  the  publication  of  the  settlement 
rent-roll,  which  will  be  duly  considered  under  section  104E. 

33.  All  objections  presented  under  Rule  26  or  Rule  32* shall  be  dealt  with  in 
accordance  with  the  provisions  of   Rule  3i,   in   the  same  way  as  objections  presented 

under  section  103A. 

An  appeal  presented  under  section  104G  (i)  shall  lie  to  the  officer  to  whom  the 
Revenue-ofncer  who  has  passed  the  order  appealed  against  is  immediately  subor- 
dinate : 

Provided  that  a  second  appeal  shall  lie  from  any  order  on  appeal  settling  the 
amount  of  a  fair  rent  passed  by  a  Settlement-officer  or  Collector  under  this  ru!e 
to  the  Commissioner  of  the  Division,  and  that,  when'the  proposal  annual  rental  of 
any  tenancy  exceeds  100  rupees  per  annum^  a  final  appeal  shall,  in  all  such  cases, 
lie  to  the  Board  of  Revenue. 

34.  As  soon  as  the  settlement  rent-roll  has  been  sanctioned  by  the  confirming 
authority,  it  shall  be  incorporated  in  the  record-of -rights  by  the  entry  of  the  fair  rents 
settled  in  a  column  of  the  khatian  to  be  set  apart  for  that  purpose. 

VIIL — Final  publication  of  the  Record'Of'tights, 

35.  When  all  objections  under  section  103A  have  been  disposed  of  as  provided 
for  in  Rule  21  above,  and,  in  cases   in  which  a  settlement  of  revenue  is   being,  or  is 

«  For  form  of  notice  tm  yuklleatloa  6f  tiu  MtHeaent  rent-roll.  #m  Prom  VII  puf. 
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about  to  be,  made,  the  settlement  rent-roll  has  been  incoq>oratecl  in  the  record-of- 
rights,  as  provided  in  Rule  34,  and  the  Revenue-officer  has  corrected  the  draft  record 
in  accordance  with  the  orders  passed  by  him  on  such  objections  or  in  the  course  of 
the  preparation  of  the  settlement  rent-roll,  he  shall  finally  frame  the  record  and  cause 
it  to  published*  by  notifying  that  its  contents  will  be  read  out  in  the  village  on  a  date 
to  be  specified,  not  less  than  a  week  from  the  date  of  the  publication  of  such  notice, 
and  by  readipg  it  out  himself  or  causincr  it  to  be  read  in  the  village  on  the  date  so 
specified,  in  the  manner  prescribed  in  Rule  20,  in  the  presence  of  the  parties  or  of  as 
many  of  them  as  attend. 

^IX, — The  settlement  of  fair  rents  on  the  opflication  of  the  parties  under  section 
10$,  and  the  trial  of  suits  for  the  decision  of  disputes  uuder  section  106  in  cases  in 
which  a  settlement  of  revenue  is  not  being,  or,  is  not  about  to  be,  made. 

36.  When  the  landlord  or  tenant  applies  for  the  settlement  of  a  fair  rent,  he 
shall  be  considered  as  plaintiff  and  the  opposite  party  as  defendant,  and  the  Revenue- 
officer  shall  proceed  as  is  directed  in  Rule  37  to  Kule  42  following. 

37.  When  the  estate  or  tenure  is  managed  by  the  Court  of  Wards  and  a 
sAtlement  of  revenue  is  not  being,  or  is  not  alx>ut  to  be,  made,  the  procedure  laid 
down  in  these  rules  for  recording  or  settling  rents  shall  be  followed,  the  Manager 
of  the  estate  or  the  tenure  being  reg^ded  as  the  landlord. 

38.  When  a  landlord  or  tenapt  applies  for  the  settlement  of  a  fair  rent,  noticef 
shall  be  served  on  every  person  interested  in  the  application,  together  with  a  copy 
of  the  application,  or  extract  therefrom,  or  summary  thereof,  so  far  as  the  application 
concerns  such  person. 

Beard's  Instnutitnu. 

If  only  one  person  i«  interested  in  the  application,  a  copy  should  be  served  on  him  :  if  more  than  one,  an 
extract  contatnins  such  particulars  as  concern  him  shall  ordinarily  be  served  upon  each  person.  If  a  summary 
only  if  given,  ttie  Revenue-officer  should  satisfy  himself  that  such  summary  contains  ail  that  is  material  for 
the  parties  interested  to  be  informed  of. 

39.  With  the  consent  of  the  Revenue-officer,  any  number  of  tenants  occupying 
land  under  the  same  landlord  in  the  same  villag-e  may  make  a  joint  application  for 
the  settlement  of  rents,  or  may  be  joined  as  de&ndants  in  the  same  proceeding  on  a 
similar  application  by  the  landlord : 

Provided  that  if  at  any  time  it  shall  appear  to  the  Revenue-officer  that  the  question 
between  any  two  of  the  parties  of  whom  one  is  so  joined  with  others  cannot  con- 
veniently be  so  jointly  tned  he  may  order  a  separate  trial  to  be  held  of  that  question, 
or  he  may  pass  such  order,  in  accordance  with  the  Civil  Procedure  Code,  for  the  joint 
or  separte  disposal  of  *the  application,  as  he  may  think  fit. 

40.  (a)  On  the  date  fixed  for  the  settlement  of  fair  rents,  or  any  subsequent 
date  to  which  the  proceedings  may  be  adjourned  the  Revenue -officer  shall  read  aloud^ 
or  cause  to  be  read  aloud  in  his  presence,  the  name  of  each  tenant  whose  rent  has 
to  be  settled,  the  area  of  his  tenancy,  and  the  existing  rent ,  and  shall  then  proceed 
to  settle  a  fair  rent  under  the  provisions  of  section  105. 

{b)  Where  landlord  or  tenant  does  not  attend,  after  due  service  of  notice  has 
been  proved,  the  procedure  n^y  be  exparte, 

(c)  Where  landlord  or  tenant  appears,  and  the  fair  rent  is  not  settled  under  sub- 
section ^5)  or  (6)  of  section  105,  that  is,  b^  the  acceptance  by  the  parties  of  a  rent 
proposed  by  the  Revenue-offirer,  or  compromise,  the  Revenue-officer  shall  record 
evidence  in  the  manner  prescribed  in  clause  (f)  of  section  148  of  the  Bengal  Tenancy 
Act,  1885,  for  the  trial  of  rent-suits,  and  shall  settle  a  fair  and  equitable  rent  according 
to  law :  provided  that  in  important  cases  the  Revenue-officer  may,  in  his  discretion, 
record  evidence  at  length.  , 

(d)  When  a  fair  rent  has  been  settled  under  these  rules,  it  shall  be  entered  in  the 
khatian  as  the  rent  payable  in  respect  of  the  holding  from  the  date  prescribed  by  sec- 
tion no. 


•  For  form  of  notice,  tu  Form  VIII  ^Mf. 
t  For  form  of  notice,  st*  Form  IX  p9st, 


Digitized  by  LjOOQ IC 


^Sl'^rZ^^'-^'iiS.:]  BENGAL   TENANCY  ACT.  6^3 

41.  It  shall  not  be  necessary  lor  a  Revenue-offioer  to  drasv  up  a  separate  decree 
with  regard  to  the  fair  rent  settled  ;  but  the  entry  made  in  his  decision  or  schedule 
attached  thereto  with  reeard  to  the  fair  rent  settled  shall  be  held  to  be  decree. 

42.  Proceedings  under  section  106  of  the  Bengal  Tenancy  Act,  1885,  shall  be  dealt 
with  in  all  respects  as  suits  between  the  parties. 

Supf^ly  €f  copies  of  the  Record ^qf^ghis  to  Parties  interested.^ 

43.  (tf)  The  Revenue-officer,  having  completed  the  record,  shall  cause  copies  of  it 
to  be  made,  one  of  which,  or  extracts  from  which,  will  be  made  over  to  the  landord 
concerned,  or,  where  there  are  more  landlords  than  one,  to  their  common  manager,  as 
the  case  may  be,  or,  if  there  be  no  common  agent  or  common  manager,  to  such  pe^n 
amon^  the  landlords  bs  the  Revenue-officer  may  think  fit,  and  one  to  the  Collector  of 
the  district. 

(Jb)  An  extract  from  the  khatian  relating  to  his  tenancy  shall  be  given  to  every 
tenant  under  the  seal  of  the  Revenue-officer  and  under  the  signature  of  an  officer  duly 
authorised  by  the  Revenue -officer  to  give  copies. 

{c)  Copies  of  records,  or  of  extracts  from  them,  supplied  to  landlords  and  tenants 
under  this  rule  shall  be  given  free  or  on  payment  according  as  in  the  case  of  each  local 
area  the  Local  Government  may  direct.  When  payment  is  required,  the  sums  so 
recovered  shall  be  adjusted  against  the  expenses  incurred  on  account  of  survey  and 
settlement.  • 

Final  Reports,  * 

44..  The  Local  Government  may,  if  it  thinks  fit,  direct  that  a  final  report  be  written 
in  Enelish  for  each  village  and  each  local  area  under  survey.  The  report  for  the  village 
will  show— • 

(a)  the  number  of  tenants  of  each  class,  with  the  area  held  and  rental  paid  by 
t;hem  ; 
the  area  and  classification  of  the  village  lands ;  , 

the  rental  before  settlement,  and  according  to  settlement,  and  the  number 
of  fair  rents  settled,  with  explanation  of  increase  or  decrease ;       , 
(d)  when  settlement  of  land  revenue  is  being  made,  the  amount   of  Government 
revenue,   before  and    after    resettlement,   grounds  of    assessment,    and 
comparison  of  gross  assets  with  new  assessment ; 
he  rates  of  rent  prevailing  before  settlement,  and  tl 
proximity  to  markets,  and  facilities  for  irrigation  ; 
village  customs,  including  customs  as  to  paymer 
(hj  arrangements  made  for  maintenance  of  records  ; 
(f)  other  matters  deserving  of  notice  which  have  been  excluded  from  the  record- 
•  of -rights. 
The  report  for  the  whole  area  under  survey  will  contain  the  following  particu- 
lars :— 

L— General  description  of  the  tract. 
n.-!-Its  fiscal  history, 
in. «- Statistical  results. 

IV.— Comparison  of  condition    of  the  tract,   as   regards  rentals,  before  and 
after  survey.  j 

V. — Financial  results,  including  approximate  division  of  expenses  under  the 
heads*- 

{a)  Survey. 

(^)Record-of-right5. 

(c)  Preparation  and  distribation  of  records. 

Bqot^j  Ifftructions. 

Tlie  report  should  also  ^ow  the  custom  regarding  the  jtransferabiUtjr  flf  oUierwiM  pf  occupancf  ,rigl)t. 
Meiitkm  mm  alio  be  made  of  any  HIegal  abruabs  wluch  have  beeh  found  to  be  fnexUUDce  before  toe  preparm- 
tion  of  the  record-of-  righu,  but  which  were  struck  off. 

80 


(e)  the  rates  of  rent  prevailing  before  settlement,  and  the  rates  settled,  if  any  ; 
{r\  proximity  to  markets,  and  facilities  for  irrigation  ; 
7  village  customs,  including  customs  as  to  payment  of  village  officials ; 


Digitized  by  LjOOQ IC 


634  GOVERNMENT   RULES.  f aw.  u. 

Applications  under  section  103  for  the  record  of  particulars  specified  in  section  102  in 

estates  or  tenures, 

45.  These  applications  shall  be  made  to  the  collector  of  the  district. 

46.  The  application  shall  specify  — 

(a)  the  status  of  the  applicant,  vis,,  whether  he  is  a  proprietor  or  a  tenure-holder ; 
\b)  the»particulars  specified  in   section    102,    Bengal  Tenancy  Act,  in  respect  of 
which  the  application  is  made. 

B4ard^s  InstrmeHoHS. 

^Th«  p&rtlciilan  which  can  be  ascertained  in  these  proceedings  are  those  which  are  specified  in  aectlott 
loa.  An  application  for  settlement  of  fair  rents,  or  for  the  record  of  proprietary  interest*  or  off 
proprietor's  private  lands,  under  Chapter  XI  of  the  Act,  is  not  admisstble  under  section  103.* 

(c)  The  number  of  tenants  occupying  the  estate  or  tenure  or  part  thereof  in 
respect  of  which  the  application  is  made,  the  total  rent  payable  by  them 
at  the  time,  and  the  estimated  area  covered  by  the  application  (so  far  as 
the  applicant  is  able  to  give  these  particulars). 

47.  (a)  If  the  application  is  made  by  a  proprietor,  it  shall  not  be  admitted  unless 
the  name  of  the  applicant  and  the  extent  of  his  interest  are  r^stered  under  Act  VII 
(B.  C.)  of  1876.  e 

{b)  If  the  application  is  madefy  a  tenure-holder,  it  shall  not  be  admitted  unless 
the  right  of  the  tenure -holder  and  the  extent  of  his  interest  is  admitted  by  the  superior 
landlord  or  is  proved  to  the  satisfaction  of  the  Collector. 

48.  On  receipt  of  the  application,  the  Collector  shall  forward  it  to  the  Commis- 
s  ioner  with  any  remarks  which  he  may  think  necessary. 

49.  The  Commissioner  may  call  for  further  information,  or  may  require  the 
application  to  be  amended. 

50.  If  the  Commissioner  considers  that  the  application  cannot  be  granted  with 
advantage  to  the  interests  of  all  persons  concerned,  he  may  reject  it.  Ifhe  approves 
it,  he  shall  forward  the  application,  with  an  expression  of  his  opinion,  for  the  orders 
of  the  Boftrd  of  Revenue. 

51.  A  Commissioner  rejecting  an  application  shall  record  his  reasons  for  doing 
so,  and  the  applicant,  if  dissatisfied  with  the  order,  may  appeal  within  one  month  to 
the  Board  of  Revenue. 

52.  When  an  application  is  referred  to  the  Board  under  Rule  50,  or  an  appeal 
is  preferred  under  Rule  51,  the  Board  may  call  for  further  information,  if  necessary, 
and  shall  pass  such  orders  as  it  may  think  fit  for  allowing  or  rejecting-  the  application. 

53.  As  soon  as  an  application  is  allowed,  the  Collector  shall  call  upon  the 
applicant  to  deposit  eight  annas  per  acre  of  the  estimated  extent  of  the  estate  or 
tenure  or  part  thereof  in  respect  of  which  the  application  has  been  allowed.  If  the 
Collector  is  unable  to  estimate  the  area,  he  shall  require  a  deposit  at  the  rate  of  Rs.  2 
for  each  tenant.  If  the  amount  does  not  exceed  Rs.  500,  the  applicant  must  deposit 
the  whole  amount  in  advance.  If  it  exceeds  Rs.  500,  the  applicant  shall  deposit  the 
sum  of  Rs.  500,  and  shall  give  ^  such  security  as  the  Collector  may  require  for  the 
payment  of  the  balance  of  the  deposit  in  such  instalments  as  the  Collector  may  from 
time  to  time  demand. 

If  the  amount  deposited  as  above  pi|)ves  more  than  sufficient  to  cover  the  cost 
of  the  proceedings,  the  unexpended  b^ilance  will  be  refunded  on  their  termination. 

If  the  amount  deposited  proves  insufficient  to  cover  the  cost,  the  appKcant  shall, 
when  required  by  the  Collector,  deposit,  from  time  to  time,  such  further  sums  as  the 
Collector  may  think  necessary  for  the  completion  of  the  proceedings.  If  he  shall  fail 
to  do  so,  the  proceedings  may  be  stopped  and  the  order  allowing  the  application 
cancelled. 

«  This  instruction  was  issued  by  the  Board  of  Revenue  before  the  publication  of  the  High  Court's  roliof 
Jn  the  case  of  Dharani  KanU  Lachiry  Chowdari  v.  Cohar  Ali  Khan,  7  C.  W.  N.,  33,  as  to  which  aee 
finder  sfctioo  103, 4nt$. 
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Board*s  tnttnurtons. 

The  collector  should  report  such  cases  to  the  Commissioner,  who  will  pass  the  final  order  caneellinf  the 
application.  » 

54.  Revenue-officers  deputed  to  carry  on  proceedings  under  section  103  are 
hereby  vested  with  the  powers  mentioned  in  section  189  (a)  and  {b). 

Board*  s  Instructions.  • 

t  Under  Notification  No.  X007T.  R.,  dated  the  5th  July  1901,  published  at  page  880,  Part  I,  of  the  Calcutta 
Oaxttto  of  the  loth  idem,  all  Deputy  Collectors  are  by  virtue  or  their  offices  vested  with  the  powers  of  a  Revenue* 
officer  under  section  T03,  Bengal  Tenancy  Act. 

9.  It  has  been  held  by  the  Advocate-General  that  section  103*  Bengal  Tenancy  Act,  does  not  empower  a 
Revenne-officer  to  make  a  survey  or  prepare  a  record -of -rights,  within  the  meaning  of  section  xoi  of  tn^^ct, 
in  accordance  with  the  procedure  laid  down  in  sections  103A  and  B.  Nor  Is  a  Revenue-officer,  acting  nnder 
•ection  103,  empowered  to  settle  fair  rent  under  section  105  or  to  decide  disputes  under  section  106.  The 
remaining  sections  of  Chapter  X,  viz.,  107—115,  do  not,  according  to  the  same  authority,  apply  to  proceedings 
under  section  130.  Such  proceedings  are  regulated  by  the  following  rules  made  by  the  Local  Government  In 
accordance  with  the  provisions  of  that  section.* 

55.  If  the  application  be  for  the  ascertainment  and  record  of  all  the  particulars 
mentioned  in  section  102,  a  record  similar  to  the  record-of -rights  described  in  Rule  8 
above  shall  be  prepared,  and  the  Revenue-officer  shall  follow  the  procedure  prescribed 
in  Rules  4 — 19  above,  except  so  far  as  such  procedure  relates  to  the  record  of  proprietary 
interest  or  the  record  of  proprietors'  private  lands  under  Chapter  XI  of  the  Bengal 
Tenancy  Act. 

If  the  application  is  for  the  ascertainment  and  record  of  some  only  of  the  parti- 
culars specified  in  section  102,  the  Revenue-officer  shall  ascertain  and  record  the 
particulars  in  such  manner  as  may  be  most  convenient,  and  shall  follow,  so  far  as 
necessary,  the  rules  above  referred  to. 

*  56.  When  the  particulars,  for  the  ascertainment  of  which  the  proceedings  have 
been  instituted,  have  been  ascertained,  *  the  Revenue-officer  shall  prepare  a  draft 
record  and  publish  it.  For  this  purpose  he  shall  follow  the  procedure  laid  down  in 
Rule  20  above,  and  he  shall  receive  and  dispose  of  objections  in  accordance  with  the 
procedure  laid  down  in  Rule  21  above.  * 

57.  When  all  objections  have  been  disposed  of  as  provided  for  in  the  prectding  rule, 
the  Revenue-officer  shall  correct  the  draft  record  in  accordance  with  the  order  passed 
by  him,  and  finally  frame  the  record  and  shall  endorse  on  it  a  certificate  that  it  has 
been  duly  prepared  in  accordance  with  the  preceding  rules. 

58.  The  Revenue-officer,  having  finally  prepared  the  record,  shall  cause  it  to  be 
published  in  accordance  with  the  procedure  laid  down,  in  Rule  35  above.  He  shall 
also  cause  a  copy  of  it  to  be  made  for  the  applicant  under  section  103,  and  shall  make 
it  over  to  him.  An  extract  from  the  record  relating  to  his  intejest  shall  also  be  given 
to  each  tenure-holder  and  raiyat  in  the  estate  or  tenure. 

The  final  copy  of  the  record,  and  of  the  map,  if  prepared,  shall  be  deposited  in 
the  office  of  the  Collector  of  the  district. 

CHAPTER  VII.— General  Scalb  op  Fees. 

1.  Section  i8g  (1). — For  service  of  Notices — For  the  service  of  every  notice 
under  this  Act,  not  being  a  notice  issued  by  any  Revertue  of  Civil  Court  (fees  for 
serving  which  are  regulated  by  the  Court/fees  Act),  and  not  being  provided  for  by  any 
other*rule  made  under  this  Act,  a  process-fee  of  annas  12  shall  be  levied,  if  the  notice 
be  directed  to  one  or  more  persons  residin«f  in  the  same  village. 

2.  Where  such  notices  are  directed  to  several  persons  resident  in  different  villages, 
a  fee  of  12  annas  shall  be  levied  for  service  in  each  village. 

3.  In  addition  to  the  above  fee,  the  actual  charge  which  must  be  incurred,  if 
it  is  necessary  to  travel  by  railway  or  boat,  or  cross  ferries,  will  be  levied  from  and 
paid  by  the  person  at  whose  instance  the  process  is  issued,  before  issue  of  the  process. 

*  Bat  see  notes  to  section  103,  antt 
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If  a  peon  carries  more  than  one  pixxress  involving  charges  for  railway-fare,  boat- 
hire,  &c.,  the  sum  leviable  will  be  charged,  in  equal  shares,  upon  all  the  processes  so 
carried. 

The  rates  at  which  such  boat-hire  is  to  be  charged  shall  be  the  same  as  those  fixed 
for  criminal  processes  under  Rule  VII  of  the  rules  prescribed  by  the  High  Court  under 
clause  2,  section  20,  Act  VII  of  1870,  and  shall  be  sufficient  only  tocover,  on  the  whole, 
the  actual  necessai^  to  maintain  for  the  purpose  of  serving  processes  of  these  classes. 

4.  If  a4>eon  is  detained  at  the  place  df  service  for  more  than  24  hours  at  the 
request  of  the  person  at  whose  instance  the  process  was  issued,  or  of  his  agent,  such 
person  or  agent  must  then  and  there  pay  demurrage  at  the  rate  of  5  annas  a  day.  Un- 
less this  demurrage  is  paid  the  peon  must  decline  to  wait.  No  demurrage  is  to  be 
charged  if  the  delay  was  not  due  to  the  person  requiring  the  processes  or  to  his  agent. 

^  5.  Section  61  {2). — For  deposits  of  Rent. — For  deposits  of  rent  under  section  61  (2^ 
4  annas  for  every  such  deposit  of  Rs.  25  or  less,  with  an  additional  4  annas  for  every 
Rs.  25  or  part  of  Bs.  25,  in  excess ;  Provided  that  in  no  case  shall  the  fee  exceed  ths 
sum  of  Bs.  5. 

6.  Section  i34,^-For  Distraint  of  Crops. — ^The  following  scale  of  charges  is  pres- 
cribed, on  account  of  processes  for  distraint  and  sale  under  the  Beng^  Tenancy  Act : 

(a)  In  respect  of  the  warrant  of  distraint — 8  annas. 

\b)  In  respect  of  each  man  necessary  to  effect  the  distraint  and  also  to  ensure 
safe  custody,  where  such  man  is  to  be  left  in  actual  possesion-^4  annas  a 
day.  . 

(r)  In  respect  of  action  takes  under  section  126  (clause  2)  for  the  reaping,  storing 
or  preservation  of  the  crop  distrained — 4  annas  a  day  for  every  person  em- 
ployed, and  in  addition  actual  hire  of  threshing-ffoor  or  store-house,  if 
necessary. 

In  addition  to  the  charges  under  clauses  (a),  (bj  and  (r)  above  railway -fare,  b«at- 
hirei  and  ferry  charges  will  be  levied,  when  necessary  as  under  Bjule  3  of  this  Chapter. 
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SHEDULS  I. 
*  Notloeimder  SeotioBft  1^  and  IQr  ^^et  VIII  of  188& 
{Se0  RuU  I  Chapter  V,  of  the  above  Rules,) 

The  collector  of 

LBT  this  notice  be  served  on  A,B.,  resident  of 


1.,    -     .         required  by -5  section  Act  VIII  of  1885.   The  landlord's  fee  of 
Government  J^oti.acation       ^  ■'18  ^ 

No.  3157  i"^'    ^^^  the      Rs.  ,  with  process-fee  of  Bs.         ,  is  forwarded  herewith. 

nth  of  August  1896.  "  r-    r\     D         .,      '  JK 

C.  D.  Reguteytng  officer. 


To 

A.  B.  resident  of 
Take  notice  that  the  transfer  of  the  tenure  [or  raiyati  holdine  at  fixed   rates  (as 
the  case  may  be)]  specified  below,  of  which  you  are/illeged  to  be  the  landlord,  has  been 
reeisterd,  and  that  the  landloid*s  fee  of  Rs.  will  be  held  in  deposit  in  the 

Collector's  officer  till  applied  for  by  you,  or  some  person  authorised  on  your  behalf  to 
received  it.  The  amount  stands  to  your  credit,  and  will  be  paid  to  you^  sent  to  you 
through  peon,  or  trainsf erred  to  your  revenue  account,  on  appllication:- 


I 


"8 

I 

2 


58 
•8* 


it 


g  3  « 

ill 
III 


I*" 


\l 


m 


Af 


f 


o 

I 


I- 

•a 

I 


Rt.   A.   F. 


C.  D.,  Registering  Officer, 

Ordered  that  this  notice  be  served  on  the  above-named  landlord. 

E.  p.,  Collector. 
Bbceived  a  copy  of  the  above-mentioned  notice. 

Landlord. 


•In  Government  Order  No.  1193P.D.,  dat^d  4^  October  igo©,,  to  the  address  of  the  Inspector-General  of. 
R/effittration  (receiTed  at  the  Board's  OflSce  with  Govemnnent  No.  1103)  P.D.,  of  the  same  date),  Government 
auwiQved  the  printing  of  Form  B.  K^ven  in-  Rule  ^4  of  the  Revised  Ruleft^ftv  the  Rogistmtioo  of  Dowmf  f 
undet  the  Bengal  Tenancjr  Act,  published  under  Notification  No.  949^1  dated  aiat  Match  1898,  on  tha  back 
of  this  fom  C^rd'a  MiscdlanMus  Form  No.  31^. 
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Rbvbrsb  or  THB  Form. 

Details  of  the  Peons'  charges,  6fc. 


Serial  namber 
of  chalUn. 

Nomber  of 
•     notice. 

Name  of  deposit 

Name  of  person  to  whom 
to  be  •erred,  and  detail* 
of  peon's  charges,  &c. 

Amount. 

. 

8 

S 

4 

S 

^ 

• 

• 

NoUoe  tinder  seotions  18  and  18»  Aot  Vm  of  1885. 
•    •  (See  Rule  i,  Chapter  V,  of  the  above  Rules,) 

In  the"^  Court  of  the  of 

To 

Thi  collector  of 

Let  this  notice  l>b  served  oii  A.  B.,  resident  of 
as  required  by  section-g'  Act  VIII  of  1885.    The  landlord's  fee  of  Rs. 
with  process-fee  of  Rs.  ,  is  forwarded  herewith. 


CD., 
Judge. 


To 


A.  B.,  resident  of 


Takb  notice  that  the  sale  of  (or  the  decree  or  order  absolute  for  the  foreclosure  of 
mortgage  on  (as  the  case  may  be)  j  the  tenure  or  raiyati  holding  at  fixed  rates,  sped- 
fi€sd  below,  of  which  you  are  alleged  to  be  the  landlord,  has  t^n  confirmed  or  made 
and  the  landlord's  fee  of  Rs.  will  be  held  in  deposit  in  the  Collector's   office 

till  applied  for  by  you,  or  some  other  person  authorised  on  your  behalf  to  receive  it. 
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The  amount  stands  to  your  credit,  and  will  be  paid  to  you.  sent  to  you  through  peon, 
or  transferred  to  your  revenue  account  on  application  : — 


I 

0 


«  c  « 

D  8  e 


2  *  ?J0 
•5  be     o 


It 

s  c 
z 


j.Si>fl^ 

Is?  8 

•>    «  V  S 


§ 


i^ssJ 


111 
III 


Rt.  A.  r. 


r 


C.  D., 

Ordbbzd  that  this  notice  be  served  on  above  named  landlord. 

E.  F., 
Collector. 


Recsitid  copy  of  the  above-mentioned  notice. 


A.  B. 


To 


Notioe  tinder  seotions  16  and  18»  Aot  VIII  of  1885, 

{See  Ruleni,  Chapter  V,  of  the^ahove  Rules,) 

f 
The  collector  of 


Be  pleased  to  cause  this  notice  to  be  served  on  A.  B.,  resident  of 
The  landlord's  fee  of  Rs.  ,  with  process  fee  of  Rs. 

deposited  herewith  for  payment  to  the  said  A.  B. 

C.  D., 

Tenure-holder  or  raiyat 

holding  at  fixed  rates. 


,  IS 
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A*  D/« 


resident  of 


Takb  notice  that  I  have  suoceeded  to  the  tenure  [or  ruiyati  holdings  at  fixed  rates 
(as  the  case  may  be)]  specified  below,  of  which  you  are  the  landlord.  The  landlord's 
fee  of   Rs.  will  be  held  in   deposit  in  the  Collector's  office  tiU  applied  for 

by  you,  or  some  other  person  authorised  on  your  behalf  to  neceive  it.  The  amount  stands 
to  your  credit,  and  will  be  paid  to  you*  «ent  to  you  through  peon  or  transferred  to  your 
revenue  account,  on  application  :— • 


I 


*8 

I 


t- 


111. 

1111 


|1 


Rl. 


Is 

hi 

IS? 


£'8 


i 


I 


Z.^. 


§1 

•sl 


1 


§ 


el 


ill 


=r 


Rl.  A.  p. 


I 

I 

t 

I 

I 


C.  D.. 

f0sident  of 

O^B«iPD  thjNt  this  Dptk*  be  aoivod  on  4fa«  ftbove-named  A.  S. 


ftsesifVB  copy  dthe  above-mentioned  notice. 


Collector. 


B.A. 
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To 

Thb  collector  of 
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It  is  hereby  notified  to  you  that  the  tenure,  •  the  particulars"  of  which  are  entered 
^  Or  raiyati  holding  at  below,  was  sold  on  the  date  specified  below  in  execution  ^  a 
*--j  -«*^  decree  for  arrears  of  rent  due  in  respect  thereof  :— 


fixed  rates. 


I 

I 

e 
§ 

I 


I 

"8 


I 

I 
i 


1 
I 


i 


11 

til 

n  V  t> 


2^ 


8 


g 

8 


Rbuarxs. 


81 


C.  D., 

Judge. 
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▲pplioation  under  section  80,  Aot  VIII  of  1886. 

(See  Rule  i,  Chapter  III,  of  the  above  Rules,) 


To 


The  collector  op 
The  application  of  ,   son  of  ,   rtsxdtni 

of  t  for  registration  of  an  improvement  undtr 

section  So  of  the  Bengal  Tenancy  Act,  VIII  of  1885. 


--^ 

Name  of  patrgana 
and    estate       In 
which      improTe- 
ment  has     been 
effected. 

Name 'of  vill- 
age in  which 
improrement 
efiected. 

Nature  of  ap- 
plicant's   in- 
terest in  land. 

Nature  of. 

Improre- 

ment. 

By  whom  exe- 
cuted and  at 
whose  expense. 

When 
executed. 

Name,  of  te. 

nants  benefi- 
ted, if  not 

more  than  live 
in  number. 

1 

■ 

3 

4 

5 

6 

T 

• 
• 

A.  B., 

Landlord, 


To 


Notice  under  section  87,  Act  VHI  of  1886. 

(See  Rule  10,  Chapter  V,  of  the  above  Rules,) 

Thi  collector  op 


Whereas  the  holding  mentioned  below,  and  hitherto  held  by  O.  D.,  resident  of 
,  has  been  abandoned  by  him  without  notice   to   me  and  without 
arranging  for  the  payment  of  the  rent  thereof,  I  hereby  notify  that  I  have  treated  the 
holding  as  abandoned,  and  that  I  am  about  to  re-enter  upon  it  accordingly. 


Dated 


Landlord. 


Schedule  of  Property. 


Name  of  village  and  pargana  in 
which  situate. 

Area  and  bol^ndaries  of  homing. 

Rent  of  holding. 

' 

s 

3 
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/. — Notice  of  Date  of  Attestation  of  the  Records, 

[See  Rule  II  (2l),  Chapter  VI,  of  the  Tenancy  Act  Rules  and  Part  III,  Chapter 
S,  Rule  9,  of  the  Survey  and  Settlement  Manual,  i^o,  and  its  Appendix 
A,  Form  No,  /.] 

Notice  to  the  proprietors,  tenure-holders,  landlords,  raiyats,  under-raiyats, 
and  occupants  oi^- 

Village  ,  I  Thana  , 

Pargana  ,  (  District 

Take  notice  that  under  the  powers  vested  in  me  by  the  Bengal  Tenancy  Act, 
VIII  of  1885,  and  the  Kules  made  thereunder,  I  shall,  on  the  • 

day  of  190    ,  at 

,  proceed   to  attest  and  complete  the  record-of,  rights  in  the 
above-mentioned  village. 

You  are  hereby  required  to  attend  before  me  at  the  above-mentioned  time  and 
place,  or  at  any  other  time  and  place  to  which  the  proceedings  may  be  adjourned, 
and  to  produce  such  evidence,  written  or  oral,  as  you  may  have  to  offer  on  the  subject- 
matter  of  the  proceedings. 

f 
•  Revenue -officer. 


II , — Notice  for  Draft  publication  of  the  Record, 

[See  Rule  20  (Si)  Chapter  VI,  of  the  Tenancy  Act,  Rules,  and  Part  III,  Chapter, 
4,  Rule  2,  of  the  Survey  and  Settlement  Manual,  igoo,  and  its  Appendix 
A,  Form  No,  2.] 

Notice  to  the  proprietors,  tenure-holders,  landlords,  raiyats,  under-rajyats  and 
occupants  of — 

•   Village                               ,  I  Pargana         •  , 

Thana                                ,  |  District  .     : 

Take  notice  that,  as  the  attestation  of  the  records  of  the  above-mentioned  village 
has  been  completed,  the  draft  record  will  be  published  by  its  contents  being  read  out 
in  the  village  on  the  .     All 

persons  interested  af-e  called  on  to  attend  on  this  date. 

Revenue-officer, 


III, — Objection  under  section  103^  of  the  Bengal  Tenancy  Act. 

[See  Rule  20  (b),  Chapter  VI,  of  the  Tenancy,  Act,  Rules,  and  Part,  III,  Chapter 
5,  Rule,  1,  of  the  Survey  and  Settlement  Manual,  1900,  and  its  Appendix 
A,  Form  No.  3.'] 

Village. 

Thana, 

District. 

Name  of  objector,  with  father's  name,  caste  and  address. 

Name,  father's  name,  caste  and   address  of  person   in   whose   khatian  the  entry 
objected  to  has  been  made,  and  number  of  khatian,  if  known. 

Statement  of  entry  objected  to,  with  details  of  objection. 

Statement  of  relief  sought. 

Signature  of  objector,  with  dale  of  filing. 
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It, 


IV,— Notice  fixing  the    date  for  tht  hearing  of  an  obfection   under  section   lo^A  of 
the  Bengal  Tenancy  Act, 

See  Rule  2t,  Chapter  VI,  Bengal  Tenancy  Act  Rules,  and  Part  III,  Chapter 
5,  Rule  2,  of  the  Survey  Settlement  Manual,  igoo,^  and  its  Appendix 
A,   Form  No,  4, 

By  order  of  the  Settlement-ofiicer  at 
District 

Case  No.  of  190    . 

^  In  The  COURT  of 

Objector. 

Notice  to 

Whereas  an  objection  ♦  (copy  of  which  is  annexed)  under  section  iqjA  of  the 
Bengal  Tenancy  Act  has  been  fUed,  and  the  date  of  its  disposal  has  been  fixed  for 
the  190    »  you  are  hereby   informed  that  you  should,  on  the 

day  fixed,  appear  in   this  Court  at  at  o'clock  to  produce 

any  evidence  you  have.     In  case  of  your  filing  to  appear  at  the  time  fix»l,  orders 
will  be  passed  according  to  law. 

Dated  Month  .  19a, 


V, — Notice  for  settlement  of  fair  rents  in  connection  with  a  settlement  of  the  land^ 

revenue, 

[^See  Rule  22  (a)  of  these  Rules  and  Part  III,  Chapter  &  Rule  10,  of  the  survey 
and  Settlement  Manual,  igoo,  and  its  Appendix  A^  Form  No,  5.] 

Notice  to  the  proprietors,  tenure-holders,  raiyats,  under -raiyats,  and  occupants 
of— 

Village                                  ,  I  Thana 

Pargana                               ,  |  District*                         r 

Take  notice  that,  on  at  ,.1  shall  proceed  to  fix  fair  and 

equitable  rents  for  all  the  tenants  of  the  above-mentioned  village.  All  persons  to  whom 
this  notice  is  addressed  are  called  upon  toattened  at  the  place  named  above  on  the 
date  specified. 

Revenue^offictr. 


VI-^Notice  for  publication  of  a  Table  Rate, 

ISee  Rule  26  (a),  Chapter  VI,  of  the  Bengal  Tenancy  Act  Rules  and  Part  III^ 
Chapter  6  Rule  12^  of  the  Survey  and  Settlement  Manual  igoo  and  its 
Appendix  A,  Form  N(f  6, J 

Notice  to  the  proprietors,  tenure-holders,  landlords,  raiyatst   under -raiyais,  and 
occupants  of —                                                   V 

Village                                  ,  I                               Pargana  , 

Thana                                  ,  I                               District  , 

Take  notice  that  a  table  of  rates  for  the  above-mentioned  village  has  been  prepared, 
and  that  it  will  be  published  in  the  village  on  the  day  of 

All  persons  interested  are  called  upon  to  attend  on  the  date  specified. 

Revenue-officer, 
«    NoTi.— Partits  should  be  required  to  file  c»pici  of  their  petitions  of  objection  for  senrioe. 
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VII.-'Notice  for  the  publication  of  a  Settlement  Rent -Roll. 
[See  Rule  32,  Chapter  VI,  of  the  Tenancy  Act  Rules,   and  part  III,   Chapter  6r 
Rule  15,  of  the  Survey  and  Settlement  Manual,  1900,  and  its  Appendix  A^ 
Form  No.  7.] 

Village  ,  r  Pargana 

Thana  ,  |  District     .  , 

Take  notice  that,  fair  rents  having  been  settled  for  all  tenants  in  the  above- men - 
ioned  village,  a  Settlement  Rent- Roll  has  been  prepared,  and  tbat  this   rent-roll  will 
tbe  published  by  its  contents  being  read  out  in  the  milage  on  the 
All  persons  interested  are  called  upon  to  attends 

Revenue^officert 


VI IL'^  Notice  for  final  publication  of  the  record, 

iSee  Rule  35,  Chapter  VI,  of  the  Tenancy  Act  Rules,  and  Part  III,  Chapter 
7,  Rule  I,  of  the  Survey  and  Settlement  Manual,  igoo,  and  its  Appendix 
A,  Form  No.  8.] 

Notice  to  the   proprietors,   tenure-holders,  •landlordi,   raiyais,    VLnder-raiyats, 
and  occupants  of —  • 

Village  ,  I  Thana  , 

Pargana  ,  |  District 

Take  notice  that,  all  objections  under  section    103 A  of  the  Tenancy,  Act  having 

decided  by  the  Revciiue-officer  and  the  Settlement  Rent-Roll  having  been  incor^ 

porated  in  the  record-of -rights,*  the  record  of  the  above-mentioned  village  has  been 


been  decided  by  the  Revciiue-officer  and  the  Settlement  Rent-Roll  having  been  incor^ 
...  .     .    .   .  ^     .  ...        .  .        -      iifa      -       - 

finally  framed  and  will  be  published  by  its  contents  being  read  out  tn    the  village  on 

the 

All  persons  interested  are  called  on  to  attend  on  this  date 


Rivenue^officer. 


IX, — Notice  for  service  on  persons  interested  in.an  application  made  by  land- 
lord  or  tenant  for  settlement  of  fair  rents. 

[See  Rule  38,  Chapter  VI,  of  the  Tenancy  Act  Rules,  and  Part  III  Chapter  8, 
Rule  2,  of  the  Survey  and  Settlement  Manual,  jgoo,  and  its  Appendix 
A,  Form  No.  pi 

To 

Whereas  (here  state  name,  description,   and  address  of  applicant  or  applicants) 

landlords  j^^^^  made  an  application  in  which  you  are  interested,  for  the  setdement  of  a 
tenants  '^'^  "^ 

fair  rent  for  lands  in  village  '.nexua«  conu.:gi''Ar"r.r>ppHc,«on  .. 

is  hereby  served  on  you,  and  you* are  hefeby  summoned  to  appear  in  this 


concern  you 

Court  in  person  or  by  duly- authorised  agent  at 

o'clock  on  the  at  for  final  disposal 

of  the  application.  In  default  of  your  appearance  on  the  day  mentioned,  the  applica- 
tion will  be  heard  and  determined  in  your  absence.  You  should  bring  or  send  by 
your  agent  on  the  day  fixed  any  document  or  evidence  on  which  you  intend  to  rely. 

Revenue-officer 

*  The  word!  in  italics  t«  be  omitted  in  cases  in  which  a  Mttlement  of  land-rerenue  Is  not  being  made. 
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SCHEDULE  II. 

{Referred  to  in  Chapter  II,  Rule  /.) 

Published  under  Government  Notification  dated  the  23rd  May  1888. 


«  DitrmcT. 

Local  areas. 

Suple  food-cropt  proposed 
by  the  CoUector. 

Marts  at  which  prices 
to  be  taken. 

• 

• 

3 

4 

Patna 


Gata 


Shahabad 


Patna  Division. 
Sadar  sub-division,  ex-  /   Makai  up-Iand 


eluding  thana  Maner. 
Barh  ditto    ...    | 

Biher  ditto  ...    | 

Dinapur         ditto  with 
tnana  Maner.* 


ditto  ...    I 
ditto  ...   I 


Sadar 
Nawada 

Jahanbad  ditto  ...  j 

Aurangabad  ditto   ...  -j 

Sadar  ditto  ...  •! 

Buxar  ditto  ...  «J 

Sasaram  ditto  ...  -I 

Bhabua             ditto  ...  | 


Rice  low-land 

Makai  up-land 
Rice  low-land 

Wheat  up-Iand 
Rice  low-land 

Barley  up-land 
Rice  low-land 


Wheat  up-land 
Rice  low-land 


Wheat  up-land 
Rice  low-land 

Wheat  up-Iand 
Rice  low-land 

Wheat  up-land 
Rice  low-land 

Wheat  up-land 
Rice  low-land 

Wheat  up-land 
Rice  low- land 

Wheat  up-land 
Rice  low-land 

Wheat  up-land 
Rice  low-land 


\  Maroofganj.f 
I  Barh. 
I  Bihar, 
\  Dinapur. 

Gaya 
j-  Nawada. 
j-  Jahanabad. 
j-  Aurangabad. 
\  Arrah. 
V  Buxar. 
!-  Sasaram. 
j-  Bhabua. 


•  Vidt  Government  Notification  No.  lyoiL.R.,  dated  the  31st  March  1896: 
t  r}d$  Government  Order  No.  i7oaL.R.  dated  ist  April  1896. 
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SCHEDULE 

[l-icontdh 

District. 

Local  areas. 

^nvs^-ss^e'jfsr*^ 

Marts  at  which  piicef 
to  i>«  taken. 

' 

s 

3 

4 

Patna  Division— (cow/^f..) 


MUZAFFARPUR 


Darbhanga 


Chamfaran 


Saran 


Sadar 

Sitamarhi 

Hai'ipur 
Sadar 


ditto 

ditto  . 

ditto  . 
ditto  .. 


flMokai  up -land 
Rice  low- land 

Mokai  up-land 
Rice  low-land 

Makai  up-land  ^ 
Rice  low-land 


Nfadhhubani      ditto 

Samastipurf       ditto 
Sadar     sub-division 


-{ 


Murwa  up-land* 
Rice  low-land 

Murwa  up-land* 
Ric%  low-land 

Makai  up-land 
Rice  low-land 

Makai  up-land 
Rice  low-land 

Makai  up-land 
Rice  low-land 

Makai  up-land 
Rice  low-land 

Makai  up-land 
Rice  low -land 


■Muzaffarpur. 
Sitamarhi. 
Hajipur. 
Darbhanga. 
Madhubani. 
Samastipur.J: 
Motihari. 
Bettiah. 
Chapra. 
Mirganj. 
Si  wan. 

Monghyr. 

Begusarai. 

Jamui. 


*  Vid*  GoTernment  Notification  dated  the  8th  November  i888- 

t  Government  Notification  No.  aiaiL.R.,  dated  the  tgth  April  1896. 

X  Goveroment  Notification  dated  the  afth  January  1890. 
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GOVERNMENT   ROLES. 
SCHEDULE  U^iconfd.) 


f 


La*».  w. 


DllTEICT. 

Local  area*. 

Staple  food -crops  proposed 
by  the  Collector. 

Maru  at  which 
prices  to  be  taken. 

1 

• 

3 

4 

Bhagalpur 


Malda     * 

CHITTAOOifO 
NOAKBALI 

TiPPBRA 


Bhaoalpub  Division — (contd.) 
Sadar  ditto 


{Makai  up-land 
Rice  low-land 


Banka  ditto 

Madhipura  ditto 

Supaul  ditto 

Sadar  dit^o  ** 

Araria  ditto 

Kishanganj  ditto 
District  of  Malda 


...{ 


...( 


Makai  up-land 
Rice  low-land 

Murwa  up-land 
Rice  low -land 

Murwa  up-land 
Rice  low-land 

Wheat  up-land 
Rice  low-land 

Wheat  up-land 
Rice  low-land 

Wheat  up-land 
Rice  low-land 

Rice 


Chittagong  Division. 


•{ 


Sadar        sub-division 
Cox's  Bazar      ditto 


Sadar 
Fenny 


ditto 
ditto 


Sadar  ditto 

Brahmanbaria  ditto 
Chandpur         ditto 


Rice 
Do. 

Do. 
Do. 

Do, 
Do. 
Do. 


BuRPWAN  Division. 


.i 

i 

Sadar 

sub- division... 

Bice 

BURDWAN 

Ranigranj 
Katwa 

•       ditto      ... 
ditto      ..., 

Do. 
,Do. 

L 

Kalna 

ditto      ... 

'Do. 

I 

Sadar 

ditto      ... 

Do. 

MiDNAPORB 

... 

Ghattal 
Tamluk 

ditto      ... 
ditto      ... 

Do. 
Do. 

I  Contai 

ditto      ... 

1 

Do. 

Bhagalpur. 

Banka. 

Madhipura. 

Supaul. 

Kasba. 

Araria. 

Kishanganj. 
Baita  Nawabgaoj.« 


Chittagong. 
Cox's  Bazar. 

Kaliura  HM. 
Fenny  Hdt.f 

Comilla. 

Brahmanbaria. 

Chandpur. 


Burdwan. 
Raniganj. 
Katwa. 
Kalna. 

Midnapore. 
Ghattal. 
Tamluk. 
Contai. 


•  VUt  GoTcrnmeBt  Notification  No.  toS^  L.  R.,  dated  the  rttb  April  1804. 
t  Gorernment  Notification  dated  the  9th  April  1880. 


Digitized  by 


Google 


LO«XL  COTT.  ROLIf  AND  I 
■OARO't  INITRUCTIONI.  | 


BENGAL  TENANCY  ACT. 
SCHEDULE  U-^contd.) 


649 


DUTRICT. 

Local  areas. 

Staple  food -crops  proposed 
by  the  Collector. 

Marts  at  which 
prices  to  be  taken. 

I 

2 

3 

4 

BiRBHUM 
HOOGHLY 

Bankura 

Rajshahi 
Pabna 

Rangpur 

Dinajpur 

BOGRA 

Jalpaiguri 
Dacca 

Faridpur 
Mymbnsing 


BtJRDWAN  Division— (co«c/d?). 


{ 


SadAr  sub-division... 

Rampur  Hit     ditto 


I 


Sadar 

Serampur 

Jahanabad* 

Howrah 

Ulubaria 

Sadar 
Bishenpur 

Sadar 

Nowgong 

Nator 


ditto 
ditto 
ditto 
ditto 
ditto 

ditto 
ditto 


Rice 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 


Rajshaui  Division. 


sub-divison 
ditto  ... 
ditto     ... 


District  of  Pabna 

Sadar  sub-division 

Nilphamari  ditto    ... 

Kurigaon  ditto     ... 

Gaibandha  ditto    ... 

District  of  Dinajpur 

'  District  of  Bogra 


Rice* 

Do. 

Do. 

Do. 

Do. 
Do. 
Do. 
Do. 

Do. 

Do. 


i 
{ 


Sadar  sub-division         ...     Do. 
Dacca  Division. 


Sadar  sub- division 

Narayanganj      ditto     ... 
Manikin  j  ditto     ... 

Munshiganj        ditto     ... 


Sadar 

Goalundo 

Madaripur 

Sadar 
Tangail 

iamalpur 
Lishorganj 
Netrakona 


ditto 
ditto 
ditto 

ditto 
ditto 
ditto 
ditto 
ditto 


Rice 
Do. 
Do. 
Do. 

Do.  - 

Do. 

Do: 

Do. 
Do. 
Do. 
Do. 
Do. 


Suri 

Rampur  HAt. 
• 
Hooghly. 
Bhadreswar. 
Jahanabad. 
Motihari. 
Ulubaria. 

Bankura. 
Bishenpur. 

Boalia. 

Nowgong. 

Nator. 

Pabna. 

Rangpur. 

Nilphamari. 

Kurigaon. 

Gaibanda. 

• 

Railway  Bazar  Hat. 
Bogra. 
Jalpaiguri  Dinbazar. 

Dacca. 
Muddenganj. 
Manikganj. 
Mirkadim  J 

Faridpur. 
Goalundo. 
Madaripur. 

Nasirabad. 

Kagmari. 

Jamalpur. 

Kishorganj. 

Netrakona. 


*  Since  named  ArAmbagh. 

t  Government  Notification  No.  638T.— R.,  dated  the  93rd  Jane  1899. 

)  Vide  Government  Notification  No.  3644  L.  R.,  dated  the  8th  August  1899. 
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GOVERNMENT   RULES. 
SCHEDULE  n-~Ccontd.J 


[app.  II. 


District. 

Local  areas. 

Staple  food-crops  proposed 
by  the  Collector. 

Marts  at  which 
prices  to  be  taken. 

I 
• 

• 

3 

4 

Backirgunob 


Dacca  Division— (c^jwrW.) 


Sadar  sub-division 

Patuakhali  ditto     ... 

Piroipur  ditto     ... 

Dakhin  Shahbazpur 


Rice 
Do. 
Do. 
Do. 


Barisal. 
Patuakhali 
Pirojpur. 
Bhoia. 


Presidency  Division. 


MURSHIDABAD.    "S 

Sadar              sub-division 
Lalbagh          •    ditto     ... 
Kandi                  ditto     ... 

Rice               

Do.                 

Do.                

Berhampur. 

Lalbagh. 

Kandi. 

c 

Jangipur              ditto     ... 

Do.                

Jangipur. 

Nadia            ...< 

• 

Sadar                  ditto     ... 
Ranaghat            ditto     ... 
Meherpur            ditto     ... 
Chuadanga          ditto     ... 
Kushtia               ditto     ... 

Do.                

Do.                 

Do.                 

Do.                 

Do.                 

Goari. 
fRanaghat. 
Kaliabazar. 
Chuadanga, 
Bahadurkhali. 

Jessorx           ...< 

Sadar                   ditto     . . . 
Narail                 ditto     ... 
Magura               ditto     . . . 
Jhenida               ditto     ... 
B9ngong             ditto     . . . 

0 

Do.                

Do.                 

■Do. 

Do.                 

Do.                 

Jessore. 

Narail. 

Magura. 

Jhenida.* 

Bongong. 

24-PARGANAs    ... 

Sadar                  ditto     ... 
Barasat,  Dum-Dum,  and 
Barrackpur  sub-divisions. 
Diamond    Harbar    sub- 
division.      • 
Barasat  subdivision 

• 

Do.                 

Do.                

Do.                

Do.                

Chetia  HAt. 
Barasat. 

Mugra  Hit. 

Baduria  Baron. 

Khulna           ...j 

f 

Sadar                  ditto     ... 
Satkhira              ditto     ... 
Bagirhat              ditto     . . . 

Do.                

Do.                

Do.                 

Khulna. 

Satkhira. 

Bagirhat. 

'  GoTernment  Notification  dated  the  ist  August  1889. 
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Orissa  Division* 
Government  Notification  No.  2086  R,L.,  dated  the  zyth  0/  April  i8g6. 
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District. 

Local  areas. 

Staple    food -crops  proposed 
by  the  Collector. 

• 

Marts  at  which 
prices  te  be  taken. 

I 

a 

3 

4         • 

r 

CurrACK         •••  < 

Pdri 
Balasore 

Sadar              sub-division 
Jajpur                  ditto     ••• 
Kendrapara        ditto     ... 
Banki                    ditto     ... 

Sadar                   ditto     ... 
Khurda               ditto     ... 

Balasore  Sadar  ditto     ... 
Bhadrak             ditto     ... 

Rice                

Do.                 

Do.                 

Do. 

Do.. 

Do.     .           

I>o.                 

Do. 

Cuttack  town. 
Jajpur  town. 
Kendrapara  town 
Charchika  HM. 

Puri. 
Khurda. 

Bhadrak. 
Chandbali  f 

«  Amended  by  Government  Notification  No.  4307  L.R.,  dated  7th  November  1896,  published  jn  Part  I, 
page  1150,  of  the  Calcutta  Gazette  of  the  nth  Idem 

t  Added  by  Government  Notification  No.  4306L.R  ,  dated  7th  November  1896,  published  in  Part  I,  page 
1 14(),  of  the  Calcutta  Gaxettt  of  the  1  ith  idem.  * 
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652  FORM  OF  SETTLEMENT  RECORD.  [aff.  ii. 

Forms  to  be  used  in  the  preparation  of  the  settlement  record* 


J 
•« 


2- 


I 


ft: 

Is 

.5  ^ 


% 

Q 

c 


s 


^ 


«1 


4} 

a 
as* 


^1 


*^  1 


-mnfs>i 


-9)C)89  9t()  JO  9nU9A31  ^USOIIUaAOO 


8 
8 

H 

I? 

II 


§2 


•&  c « a 

e  o  V 


5 


I«>oi 


■p9;ciinino  jo\T 


•paiUAHin3 


e  V 

"J' 

hi 

c  o  S8 


s'? 


;       raV 


=  11  >" 


"o.*  S  c 


•£i  = 


-)saj9)U!  JO  )U9) 


5S 


E  c 

2 


Xue  ji  Jliqiunu  junoooe 
9)cjedd«    pue     i|Oi9nudA9J    ui    4dquin*sj 


«o  O 

6  • 


•Xue  JI  'd)c]^ 
JO  ajeqs  JO  9\UTB^ 


■9)B)B9  JO  9UIC\r 


-jaquina  l^su^ 


.1      .    ^.^'i  /°™  *^T  ^°^J^  *  Survey  and  Settlement  Mannal,  1901,   Appendix  G,  pp.  Ixvi,  Ixit       11 

the  fttandard  forms  ;  but  they  are  modified  to  suit  local  conditions  whenever  this  is  thousht  necemsarv 

t  Sec  also  Board's  Survey  and  Settlement  Manual,  Part  II,  chap.  8,  rules  6,  18—14  ^•^'r 
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IS 

IS 


^ 
•< 


K 

St 


IS 

i 


03 


iu«J0  X)J9daid  9q)  o) 


i 

< 


0 


I 


IB»OX 


•p»;«A 


I! 


2 


'JlSisfiaqiaqM  *X)J9dojd 
aajj — 9nu9Ad)]  jo  ja) 
ounsqa  pae  uoi)d|j3WQ 


-idqiunu  le^ds 


*  $«e  board's  Survey  and  Settlement  Manual,  Part  II,  Chap.  8,  rules  6  and  2$- 
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FORM  OF  SETTLEMENT  RECORD. 


r 


APP.  II. 


No.  3. 

form  of  Record  of  interests  of  Patnidar,  Thikadar,  Ijaradar,  or  other 
large  and  important  tenure-holders.  See  Rule  p  (b),  Chapter  VI, 
Tenancy  Act  Rules.* 

Mauza  •    Mauzawar  Register  No.  Pargana  Thana 


Number. 


•T3   -   >^ 


ii..  J 


I  ="2 

rt  c  o 


c  ^ 


f^ 


s. 


£S 


So 


c  c 


X 

M 


N,  B. — column  ii — In  the  case  of  tenure  which  has  been  created  by  a  registered  deed,  merely  the  refcistration 
number,  date  of  the  deed,  and  the  name  of  the  office  in  which  registered  deed  be  recorded  in  this  column. 
•  See  also  Board's  Survey  and  Settlement  Manual,  Part  II,  Chapter  8,  Rules  6  and  96. 
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Mausa 


{ 


Nante^ 
No 


Name  of  Amin 


Field. 

Name « 

Tauz 

numbei 

lEA. 

11 

Uncropped 

1 

I 

• 

Bound- 
aries. 

i 

Rabi. 

Dofasli. 

AREA. 

W 

Number. 

Estat0a. 
and  shai — 

Crop. 

Area. 

Class. 

Area. 

< 

of  Est2 

ilD. 

A. 

D. 

A. 

D. 

A. 

D. 

I 

2 

3 

15 

16 

17 

18 

19 

20 

21 

^ — 

■■^~~ 

• 

— 

• 

— 

J 

— 

• 

— 

— • 

• 

• 

— 

• 

* 

• 

- 

~ 

• 

, 

Digitized  by 


Google 


Digitized  by  LjOOQ IC 


APF.     II 


658 


SLIP. 


N 


4 


Name  of  I 


I .  Serial  ntB 


IS.  Accoc 
Iandl4 


Rent 
Total 


id  retidcnce. 


17.  Stat 
of  po< 
non-< 
n 


▲NO  B0UN0ARIB8. 

Description  of 
land. 

• 

RXMARXS. 

Namber. 

3 

4 

5 

6 

• 

• 

^ 

• 

• 

• 

• 

• 
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KhASRA  MUMBIROP- 

riBLD  AMD  BOVNO- 

AKIB8. 

Des- 
cription 
of 
land. 

If  rent  not 
paid  in 
cash,  note 
nature  of 
rent,  if 
any. 

CatTITATlD 
AKIA. 

Umcvltitatid 

AKBA. 

Total  arsa.           | 

• 

Num- 
ber. 

Boundaries. 

• 

A. 

D. 

A. 

D. 

..(.. 

B. 

K. 

»"  ll 

3 

4 

5 

6 

7 

8 

9 

iO 

If 
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« 
Q 


^ 


B 

u 
O 

c 
J? 

a. 


o 

cuSh 


(8       ■ot'Ss 


'^a  o  .S  ^  o- 


iS   4»  o   "  O 


-  *j  2  4;  V  «  ^ 
:  c  — V  3  o  c 


r  ^  1^  u  . 


c  «3  «  x>  S  S 


c  S  «3  S  x«*  S 


Q 
< 


Q 


Q 


Q 


M^ 


Is 

fn 

z-^ 

• 

&S 

5-S 

G'Z*i 

s«s 

^«8 

m 

*»  rt_ 

H  j"3 

2:S 

^a 

Seria 

numb 

of 

kha- 

tian. 

" 

t: 

o 

a. 


-I 

•^  o 
c  ♦- 

•-    (U 
t.   o 

E  CI 

C    u 

I 

3  .ti 


•="8 


I 


I 


^S 


11  S 


■s    s 


go 

O  V 


it 


o      o 


o*'  w  6' 

•cot!*: 
«^  iSrt 
•£«  2..£ 

o  *  J. 
c  S'^- 
till 

CI  u 

JBJQ 


5^ 


0.5  i2 

^       a 
=  §S 

^  «  O 

3  a  « 

III 


•  61B  Part  III,  Cbaptbr  7,  RuLi  5  (Board't  Survjy  and  Settlement  Mannual.  io(»t.) 
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APPENDIX  III. 

HIGH  COURT  RULES. 


Rules  under  section  loo, 

^  I.  Every  manager,  appointed  under  Chapter  IX  of  the  Bengal  Tenancy  Act, 
shall  in  all  matters  act  in  accordance  with  such  orders  as  may,  from  time  to  time,  be 
issued  by  the  Distria  Jndge. 

3.  The  manager  shall  pay  the  Government  revenue,  rent  and  other  demands  of 
the  like  nature,  as  also  all  just  liablities  upon  the  estate,  in  due  and  proper  time. 

3.  No  manager  shall  have  power  to  sell  or  mortgage  any  property,  nor  shall  he 
grant  or  renew  a  lease  for  any  period  exceeding  three  years,  without  the  express  sanc- 
tion of  the  District  Judge.  Provided  that  this  rule  shall  not  render  valid  any  lease  for 
a  shorter  time  than  three  years,  if  the  District  Judge  directs  by  a  written  order  that 
his  sanction  is  to  be  obtained  as  i^^gards  all  leases  granted  by  the  manager. 

4.  The  manager  shall  apply  for  the  sanction  of  the  District  Judge  to  any  act 
which  may  involve  extraordinary  expense. 

5.  No  manager  shall  have  power  to  compromise  any  suit  or  relinquish  any  claim 
without  the  express  sanction  of  the  District  Judge. 

Rules  under  Chapter  XlL 

6.  All  application^  to  distrain  shall  be  presented  and  heard  in  open  Court.  The 
examination  mentioned  in  section  123,  sub-section  (2)  shall  be  on  oath  or  affirmation. 

7.  All  such  applications  and  all  notices  of  distraint  under  section  141  shall  be 
entered  in  a  register  to  be  called  the  "  Distraint  Regfister,"  which  shall  be  kept  in  the 
form  annexed,  p.  661.  A  copy  of  every  such  application,  to  be  furnished  by  the  applic- 
ant, shall  be  g^iven  to  the  ofncer  appointed  to  make  the  distraint  and  a  copy  of  the 
notice  under  section  141,  to  be  similarly  furnished  by  the  applicant,  shall  be  given  to 
the  officer  placed  in  <charge  of  the  distrained  property. 

8.  The  officer  deputed  to  make  a  distraint  under  section  124,  or  to  take  diarge 
of  produce  distrained  under  section  141,  must  in  all  rases  be  able  to  read  and  write 
the  language  of  the  district. 

9.  The  written  demand  under  section  125,  shall  be  framed  in  accordance  with 
entries  contained  in  the  application  or  notice  referred  to  in  Rule  2. 

10.  The  notification  of  distraint  directed  in  section  124,  Act  VIII,  1885,  shall  be 
published  by  fixing  up  in  a  conspicuous  part  of  the  holding  or  other  place,  in  which 
the  produce  is,  a  notice  that  such  produce  nas  been  distrained,  and  by  prodaming  at 
the  same  time  the  contents  of  the  notice  by  beat  of  drum. 

11.  The  notice  shall  specify  the  name  of  the  person  at  whose  instance  the  dis- 
traint is  made,  the  name  of  the  defaulter,  the  name  of  the  person  in  whose  charge  the 
produce  has  been  placed,  and  the  amount  of  the  arrear  due,  and  it  shall  direct  any 
person  intending  to  reap,  gather,  or  store  the  crop  or  produce,  if  unreaped  or  ungather- 
ed  or  intending  to  do  any  other  act  necessary  for  its  preservation,  to  give  due  notice  of 
his  intention  to  the  person  who  has  been  placed  in  charge. 

12.  The  notice  shall  be  fixed  up  in  the  presence  of  not  less  than  two  persons,  in 
addition  to  the  agent  of  the  distrainer,  who  points  out  the  crop  or  produce. 
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13.  In  the  event  of  it  being  necessary  for  the  distraining  officer,  or  the*  officer 
placed  in  charee  of  distrained  property,  to  reap,  gather,  or  store  any  crop  or  produce, 
or  to  do  any  other  acts  for  the  due  preservation  of  the  same,  as  provided  by  section  126, 
the  person  at  whose  instance  the  distraint  was  made  shall  advance  the  funds  necessary 
to  this  end. 

14.  The  officer  holding  a  sale  under  section  131  shall  record  a'description  of  the 
property  offered  for  sale,  the  names  of  all  persons  bidding  for  the  same,  and  the 
amount  bid  by  each  ;  and,  if  the  sale  is  postponed,  he  shall  record  an  order  to  this 
effect,  and  shall  then  and  there  notify  the  place  where,  and  the  time  when,  the  sale 
will  be  held. 

15.  When  the  sale  is  concluded  and  the  sale  proceeds  are  realised  the  officer  who 
held  the  sale  shall,  after  paying  costs  of  the  distraint  and   sale,   as   directed   in   section 

.  i34*forthwith  pay  the  balance  into  Court. 

16.  The  officer  holding  the  sale  shall  take  separate  receipts  for  all  sums  paid  by 
him  as  costs  of  the  distraint  and  sale  under  section  134,  sub-section  (i),  and  if  the 
person  giving  the  receipt  is  unable  to  write,  the  receipt  shall  be  attested  by  some 
person  able  to  do  so. 

17.  When  a  distraint  is  withdraw  under  section  136,  the  notification  of  distraint, 
published  under  section  124,  shall  be  taken  down. 

18.  All  officers  deputed  to-distrain  property  under  this  chapter  shall,  if  there  is 
a  post  office  in  the  vicinity,  report  to  <he  Court  by  letter  immediately  the  distraint  is 
made,  or,  if  there  is  no  such  post  office,  shall  immediately  on  his  return,  report  in 
writing  the  nature  and  extent  of  the  crop  or  produce  distrained,  the  day  on  which 
the  distraint  was  made,  the  name  of  the  person  (if  any)  placed  in  charge  of  the  crop, 
and  the  day  fixed  for  the  sale,  or  if  the  sale  has  taken  place,  the  day  on  which  it  took 
place.  He  shall  also,  immediately  on  his  return  file  an  account  of  all  money  received 
and  disbursed  by  him,  together  with  the  receipts  for  the  same  and  the  record  of  the 
biddings  at  the  sale,  if  a  sale  has  taken  place. 

19.  ^  Every  person,  distraining  produce  by  virtue  of  the  authority  conferred  on  him 
•    under  sectten  141  of  Act  VIII,  1885,  shall  give  notice   of  such   distraint   to   the  Civil 

Court  havyig  jurisdictions  to  entertain  an  applications  for  the  distraint  of  such  produce, 
in  a  tabular  form  which  shall  contain  the  following  particulars  : — 

(a)  The  name  and  address  of  the  person  at  whose  instance  the  distraint Vas  made 
and  a  description  of  his  interest  in  the  property,  whether  as  proprietor, 
tenure-holder,  or  raiyat. 

(b)  The  name  of  the  defaulter,  and  of   the  place   in   which   he  resides,   or  was 

known  to  5e  last  residing. 

(c)  The  amount  of  the  arear  with  interest,  if  any,   and   the   period  in    respect  of 

which  It  is  claimed. 

(d)  The  holding  in  respect  of  which  the  arrear  is  claimed,  the   boundaries  thereof 

or  such  other  particulars  as  may  suffice  for  its  identification. 

(e)  The  description  and  approximate  value  of  the   produce  distrained  and  if  the 

same  has  been  reaped  or  gathered,  the  place  in  which  it  is  stored. 

(/)  The  name  of  the  person  by  whom  ^the  distraint  was  actually  made,  and  the 
name  and  address  of  the  person  in  whose  chaise  the  prodoce  has  been 
placed.  ' 

(g)  The  date  on  which  the  distraint  was  made. 

(h)  If  the  crop  or  produce  is  standing  or  ungathered,  the  time  at  which  it  is  likely 
to  be  out  or  gathered. 


rah\\»hcd  in  fht  Gazette  of  Indiat  Azted    7th   Anfirudt,  1889,   ^^Ltt  II,  pafei47o  and  471,  and  in  the  Colnrtl* 
Cmzette,  dated  the  a8th  July,  1886.  Part  I.  page*  886  and  887 
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APPENDIX   IV. 


RULES  FOR  REGISTRATION  OF  DOCUMENTS  UNDER  THE 
BENGAL  TENANCY  ACT,  VIII  OF  1885.* 

I.     The  sections  of  the  Tenancy  Act,  which  refer  to  the 
Leading  provisioni.  registration  of  documents,  are  sections  12,    18,   85,    175  and 

176. 

Section  12  has  been  amended  by  Act  VIII  of  1886,  and  has  reference  only  to  the 
transfer  of  a  permanent  tenure  by  gift,  voluntary  sale,  or  usufructuary  mortgage,  f  .#, 
where  tlie  mortgagor  delivers  possession  and  authorises  the  mortgagee  to  retam  the 
rents  and  profits  accruing  from  the  property  mortgaged  [section  58  (a)  of  the  Transfer 
of  Property  Act,  IV  of  1882]. 

Section  18  enacts  that  a  raiyati  holding  at  g  fixed  rent  or  fixed  rate  of  rent 
is  subject  to  the  same  provisions  with  respect  to  its  transfer  by  gift,  sale  or  mortgage  as 
a  permanent  tenure. 

The  period  allowed  by  section  175  for  the  registration  of  a  certain  class  of  docu- 
ments expired  on  the  31st  October,  1886,  and  after  that  date  their  registration  was 
barred. 

Section  176  relates  to  the*  notification  of  incumbrances  to  the  landlord.  For 
definition  of  the  term  "incumbrance,"  5#^  section  161.  ^  • 

2.  A  document  presented  for  registration  under  sections  12,  18  and  175,  shall  be 
^  u  A  A  ^^^^  examined  with  reference  to  Registration  Rtfle  4,1,  and 
Examination  of  the  deed.  ngxt  with  reference  to  the  particular  section  of  the  Tenancy 
Act  under  which  It  is  presented.  Care  should  be  taken  not  to  carry  out  the  procedure 
under  sections  12  and  18,  unless  it  appears  on  thefacg  of  deed  itself  that  tne  tenure 
transferred  is  a  permanent  tenure,  or  that  the  holdmg  transferred  is  a  holding  at  a  rent, 
or  rate  of  rent,  fixed  in  perpetuity .f 

4.  When  a  sub-lease  executed  by  a  raiyat  purporting  to 
•ub-iilses  'SeJSfed  by  Create  a  term  exceeding  nine  years  is  presented  for  registra- 
raiyats  creating  a  term  tion,  it  shall  be  returned  At  oncc  with  a  notice  to  the  following 
exceeding  nine  years.  ^^^^^  recorded   on  its  back,   vis,,     **  Not  admissible  under 

sub-section  2,   section  8$  of  the  Bengal  Tenancy  Act. "     The   note  shall   be  signed, 
sealed,  and  dated  by  the  registering  officer.     The  order  of  refusal   will  be  entered 

in  Book  IT. 

♦ 

5.     In  certifying  the  admissibility  to   registratioQ   of  a  document  presented  for 
registration   under  these  rules,  the  registering  officer  shall 
Endortiemcnt  of  certificate      quote  registration  Riile  41  as  well  as  tfie  particular  section  of 
of  admi8»i^ility.  the  Tenancy  Act  under  which  it  is    admitted.     Thus :  Admis- 

sible ufuier  Rule  41,  also  under  section  of  the  Bengal 

Tenancy  Act.     Correctly  stamped  under  the  Indian  Stamp  Act  Schedule        ,  No. 


•  See  Govt.    NoUficatlon  No.   949  P.  dated  tltt.  March,  1898,  publlihed    in  th«  C»lcutt0  OoMsm  of 
March  sard,  1898,  Part  I 

t  Rule 
withdrawn  I , 
soth,  1899  Part  I,  p.  1133- 


'  oec  ooTX.     Piouncauon  1^0.    949  r.   aawa   ■*•*•   »t*«ti.m,  «ay«f   !»»•».••«•»•     —   •«»   w— — .—   ww..^.,.  w. 
:h  aard,  1898,  Part  1,  p.  3»S-  .       .   .^  ,         ^        ^  .j. 

'  Rule   3,  relating  to  tlie  registrationg  of  deedi  of  tiantfer  of  fractional  thant  of  teniii«»  or  holdiaffi,  waa 
drawn  by  Govt.  Not.,  No.  iSSi  P.,  dated   19th  Sept.   1899*   pwbllihtd  In   tb«  Caiiimm  (Tariff,  of  Sopt. 
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The  fees  levied  shall   be  noted  below  the  certificate  of  admissibility  in  the  follow- 
ing manner,  vim  :— 

Rs.  A.  Rs.  A. 

...       I      o 

...     I     4 

2    4 

2      O 
O     12 

o    8  3    4 


Fees  paid  A  ••• 

Ditto      R 

Landlord's  fee 

Proc^  fee  (in  court  fee  stamps) 

Peon's  charges,  &c... 


Total 


5    8 


Sub-Registrar, 

6.  The  amount  of  landlord's  fd&,  peon's  charges,   &c.,  shall  be  entered  in  the 
^^  printed  receipt  for  the  document  granted  under  section  52  of 

p     or  ee«.  ^^^  Registration  Act.     In  calculating  the  amount  of  landlord's 

fee,  pie  should  be  omitted. 

7.  The  document  shall  be  entered  in  the  registration  fee-book  in  order  of  preseo<- 
.  „  -  *  .    u       *  tation  in  the  same  manner  as  any  other  document  presented 

•d  in  "J^S^nJrTR^gS^'      "n^®''  ^^^  '"^ian  B^straUon  Act.   The  registration  fee  shaD 
tration  Pet-book.  be  credited  in  column  7  with  the  necessary  details,  and  included 

in  the  total  «f  other  registration  fees  for  credit  to  Government. 
The  serial  number  of  the  document  in  the  Tenancy  Act  fee-book  shall  be  noted  in  the 
column  of  remarks  of  the  r^stration  fee-book  with  letters  T.  A.  for  reference. 

8.  Feefl  (or  processes  shall  be  paid  in  court-fee  stamps.    These  stamps  shall  be 
pmcm*  f  affixed  to  the  application  for  issue  of  processes  issued,  certify* 

ing  that  the  fees  have  been  paid,  and  the  applications  being 
retained  in  the  offices  of  the  registering  officer.  The  stamps  shall  be  cancelled  by  the 
registering  officers  in  the  manner  prescribed  in  sectioi\30  of  the  Court -fees'  Act,  »'.«., 
by  puncbmg  out  the  figure  head  so  as  to  leave  the  amount  desig^ted  on  the  stamps 
untouched?    The  pieces  punched  out  shall  be  immediately  destroyed. 

9.  C{iarges  on  account  of  peons'  railway  fare,  boat-hire  or  ferry  chai^ges  shall  be 
P     •  charsM.  levied  according  to  the  rule  quoted  in  paragraph  3  of  Appendix 

^^  *  A#  subject  to  the  instructions  of  the  Collector  of  the  District. 

10.  Landlords'  fees,  process  fees,  and  charges,  on  account  of  peons'  railway  fare 
TeaajicT  Act  P    -book  ^^>o^^  hire,  or  ferry  charges,  shall  not  be  shown  in  the  r^^istra- 

*^*"^         **'  tion  fee-book,  but  shall  be  shown  separately  in  a  fee-book  call- 

ed the  Tenancy  Act  fee-book. 

»  Tenancy  Act  Fee-book, 


8 


-a 


Rl.        A.  f 
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Rs.    A 


r 


I 

1 

II 
la 


Rl.      A 


Rs.      A. 
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11.  Column  t  of  the  Tenancy  Act  fee-book  should  be  filled  up  on  the  presentation 

of  the  document,  whether  the  particular  notice  is  ready  or  not. 

Mode  of -filling  op  Tenacy      The  number  in  that  ci)lumn  should  be  transferred  to  the  notice 

Act  fee-book.  when  it  is  ready.     Columns  3  to  9  should  also  be  filled  up 

immediately  on  the  presentation  of  the  document.  Columns 
10  and  II  should  be  filled  up  on  the  date  on  which  the  notice  and  landlords'  fees  are  sent 
to  the  Collector  of  the  sub -divisional  officer,  as  the  case  may  be.  The  registering  officer 
should  affix  his  initials  to  each  entry  in  column  11  of  the  Tenancy  Act  fee-book.  The 
serial  number  of  a  copy  sent  under  section  176  should  be  entered  in  the  column  of 
remarks. 

12.  Columns  7,  8  and  9  of  the  Tenancy  Act  fee-book  shall  be  totalled  daily,  and 

the  daily  totals  of  all  cash  receipts — that  is,  all  receipts  except 
uJlSkbSk.**  ^'*  ^""^^^^      process  fees  paid  in  court-fee  stamps- shall  be  posted   in   the 

cash  book  under  the  head  of  landlord'  fees  and  peons'  charges, 
&c. 

Preparation  and  forwarding  0/  Notices  under  seci'.ons  12  and  18  of  the  Tenancy 
'Act, 

13.  In  the  case  of  documents  relating  to  the  transfer  of  tefnures  under  section 
12,  or  of  rajyati  holdings  at  fixed  rates  under  section  18,  notices  shall  be  prepared 
in  accordance  with  Rule  i,  Chapter  V  of  the  General  Rules  under  the  Tenancy  Act, 
reprinted  in  Appendix  B,  as  soon  as  execution  h5s  been  admitted  and  the  executant 
identified,  and  the  endorsements  referring  thereto  have  been  recorded.  The  form  of 
the  notice  is  shown  in  Schedule  I  of  Appendix  B. 

14.  The  scale  of  fees  to  be  levied  for  the  service  of  notices  is  laid  down  in  Appen- 
dix A. 

15.  When  two  or  more  persons  are  foint  landlords  and  have  no  comgion  Agent 
or  Manager,  only  one  notice  should  be  issued  and  a  single  process  fee  levied. 

16.  The  notice  referred  to  in  the  preceding  rule  should  be  served  ia  the  manner 
directed  in  Appendix  B.  Postal  charges  for  sending  copies  of  notices  under  section 
12  of  the  Bengal  Tenancy  Act  to  landlords  should  be  met  from,  and  not  added  to, 
the  process  fee.  Postal  charges  for  sending  copies  of  notices  to  the  Collector  for 
transmission  to  landlords  should  be  debited  (o  the  Registration  Department,  ^nd  those 
that  may  be  incurred  for  their  despatch  to  laiidk>rd9  from  the  Collectorate  should  be 
met  by  the  Collector. 

17.  All  notices  or  copies  of  notices  shall  be  prepared*  in  duplicate  and  shall, 

with   peons'  charges  &c.,   be  forwarded  to  the  Collector  c^ 

S^i^'  ^^  *"*  *^®  distrcit  or  the  subdivisonal  officer  of    the  subdivision,   as 

the  case  may  be,  in  which  the  landlords  reside,  for  service  upon 

them,  under  a  covering  letter.    The  form  of  the  covering  letter  and  of  the  notice  will 

be  found  in  Appendix  B. 

The  landlord's  fees  will  be  forwarded  to   the  Local   Treasury  Officer  or  Sub- 
Treasury  Officer,  as  the  case  may  be,  under  a  covering  letter  to  the  following  effect :  — 
To— The     Treasury     Officer  of   • 

Sub-Treasury  * 

SIR,   • 

PLEASE  receive  for  deposit  Rs.  ,  being  the  amount  of  landlords'  fees 

deposited  by  ; for  payment  to ,  the 

landlord  or  to  some  person  authorized  on  his  behalf  to  receive  it.  The  amount  should 
remain  at  his  credit,  and  should  be  paid  to  him,  or  sent  to  him  through  peon,  or  trans- 
ferred to  his  revenue  account,  on  application  by  him. 

I  have,  &c., 
;  Sub -Registrar, 
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Serial 

number  of 

notice 

sent  to 

landlords. 

57 

5? 

Total  ... 


Name  of 
landlords. 


Their  addresses. 


Draft  copy  to  be  Bled   In 
the  office. 

No  notice  reaulred   when 
•    it     mi 


himself    the 


landlord 
transferee. 

Notices  for    landlords  In 
Calcutu. 


18,    When  it  is  necessary  to  issue  more  notices  than  one,  only  one  serial  number 
should  be  entered  in  column  i  of  the   Tenancy   Act  Fee  book. 
Copies  of  original  notice.        Xhere  will  thus  be  one  original  notice  in  which  the  names  of  all 
the  proprietors  concerned  will  be  entered,  and  as  many  copies  of  this  original  notice  will 
be  made  as  are  necessary,  each  copy  bearing  the  serial  number  of  the  original  notice. 
19.     Onetropy  of  the  original  notice  shall  be  filed  for  refer- 
ence  in  the    Uegistration   office,  a  note  being  made  upon  it  of 
the  number  of  copies  sent. 

20.     When  the  landlord  is  himself   the   transferee,   there  is  no 
occasion  to  levy  fee  or  send  notice. 

21.     Notices   tor  landlords   in    Calcutta   should   be  sent  to 
the  Collec;jtor  qi  the  24-Parganas  for  sevice. 
2^]     When  h  transferred   "(enare  or  holding  is  hi*ld  jointly  by  several  landlords 
'•     residing   in   different  districts,    the  notice  with  peons'  charges 
Case  of  severaL landlords      a^^  the  landlords'  fees  should  be  sent  to  the  Collector  and  the 
residing  In    ditferent  dis-      treasury   Officer,    respectively,   of  the  district   in  which  the 
tenure  or  holding  is  situate. 
Landlord's    fees  shall  be   remitted  to   the   Treasury   Officer  with  the  same 
regularity  as   is  required   in   the   case   of   remittance  to  the 
Remittance  of  landlords*      treasury  of  ordinary  registration    receipts,    provided  that  silch 
fees.  Sec.  £^^5  gj^^ill  not  be  forwarded  to  the  treasury  until  the  registration 

of  the  deeds  on  which  they  are  levied  has  been  completed.*  ^     ,     ^,    ^    ^ 

24.     Two  separate  chalans  shall   be  prepared,  one  for  the   landlords  fees   credited 

in  the  Tenancy  Act  fee-book  and  sent  to  the  Treasury  Officer, 

Form  of  chalan.  ^^^  the  Other  for  the  peons'    charges,    &c.,    credited    in    the 

Tenancy  Act  fee-book  and  forwarded  to  the   Collector.     For  this  purpose  the  details 

shall  be  entered  on  the  reverse  of  the  chalans.     These  shall  be  as  follows  :— 

^       A. 


tricts. 


n- 


Details  of  landlords'  fees  deposited. 

I 

2                              3 

4* 

Serial 

number  of 

chalan. 

Amount  of 

landlords'  fees 

deposited. 

Namb  of  depositor. 

Name  of  the  land- 
lord to  whom 
payable. 

* 

Rs. 

A. 

P. 

«  As  modified  by  Not.  No  S93  P-  dated  19th  Feby.,  1900,  published    in  theC«/€uMa  (?a««treof  sist  Feby,. 
1900,  Pert  «iP- »o9- 
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B. 

Details  of  peons'  charges^  &c. 


I 

2 

3 

4 

5 

Serial 
number 

of 
chalan. 

Number 

of 
notices 

Name  of  Depositor. 

Name  of  the  person 

to  whom    to   be 

served  and  details 

of   peons' 

charges,    &c. 

• 
Amount. 

• 

Rs. 

A. 

P. 

24. 

Refund   of 
feet. 


Any  fees  realized  which  may  remain   in   the  hands  of   the  registering  officer 
may  be  refunded   if  the  document   is   refused  registration,   a 
Tenancy  Act      ^^^^  ^^  ^^^^  effect  being  made  in  the  column  of  remarks  in  the 
fee-book.    Court-fee  stamps  may  be  returned,  if  they  have  not 
been  punched.     It  is  not  necessary  to  enter  these  refunds  in  the  monthly  returns. 

25.     A  statement  of  operations  under  sectfbn  12  and  18  of  the  Tenancy  Act  shall 

be  submitted  monthly  by  Sub- Registrars.   A  statement  for  the 

Monthly  return-  ^j^^j^  district,  countersigned  by  the  Collector  and  the  Treasury 

Officer,  shall  be  submitted   by    each   Registrar    to   the  Inspector-General.     The  form 

of  the  statement  will  be  found  in  the  Appendix.     The  statement  can  be  easily  compiled 

from  the  fee-book,  if  column  5  is  carefully  filled  up. 


Notification  of  Incumbrances* to  the  Landlord  under  Section  jyd  of  the  Tenancy  Act » 

• 

26.  An  application  under  section  176  for  the  notification  of  incumbrances  to  the 
-  ,.  .  .  ,  landlords  may  be  made  either  verbally  or  in  writiqg,  and  when 
Application  how  made.         ^^^^  j^^  writing,  it  shall  bear  a  court -fee  stamp  of  annas  eight. 

It  shall  be  accompanied  by  the  fee  for  the  copy  under  Articles  G  and  H  of  the 
schedule  of  fees  under  the  Registration  Act,  as  well  as  by  the  amount  of  process  fees. 
A  receipt  for  the  amonnts  thus  taken  shall  be  granted  in  the  form  (with  necessary 
alteration)  of  receipt  prescribed  under  section  52  of  the  Registration  Act. 

27.  An  entry  shall  at  the  same  time  be  made   in  the  Registration  fee-book,  and 

the  fees  credited  to  the  Registration  Dopartment.     The  process 
Fechow  shown.  fee  shall  be  accounted  for   in  the   Tenancy   Act  fee -book,  as 

directed  in  Rule  lo.  The  serial  number  of  the  copy  sent  shall  be  noted  in  the 
column  of  remarks  in  the  Tenancy  Act  fee-book. 

Copy  of  Instrument  to  be  28.     The  copy  of  the  instrument  under  section    176  shall  be 

forwarded  with  covering  forwarded  to  the  Collector  or  the  Subdivisional  Officer,  as  the 
*'"*'•  case  may  be,  with  a  covering  letter  to  the  following  effect  .— 


No. 


To  -The 


Dated 


Sir, 

I  HAVB  the  honour  to  forward  the  copy  herein  enclosed,  and  to   request  that  it 
maybe  served   on  A   J?,   resident    of  ,  as  required  by  section  176,  Act 

VIII  of  1885.    Court -fee  stamps   for  process  fee  of  Rs. are  affixed  to  the 

copy. 

I  have,  &c., 


8s 


Sub-Registrar  of 


Digitized  by 


Google 


668  REGISTRATION  RULES.  [afp.iv. 

A  notice  in  the  form  prescribed  in  Rule  17  is  not  required  in  transmitting  a  copy 
to  the  Collector  or  the  Subdi visional  Officer  under  section  176.  The  stamps  recdved 
under  that  section  are  to  be  treated  in  the  same  manner  as  directed  in  Rule  8. 

29.  A  copy  of  an  instrument  served  in  order  to  notify  an  incumbrance  is  jcquivalent 
p  to  a  notice  under  section  12,  and  registration  officers  are 
rroccMfce.  referred  to    Rule  3,   Chapter   I   of  the  General  Rules  under 

the  Tenancy  Act,  quoted  below*  for  the  procedure  to  be  followed  in  serving 
such  a  copv*     • 

30.  for  every  copy  made  under  section  176  of  the  Bengal  Tenancy  Act,  VIII   o£ 
^    .     .  IB85,  such  copying  fee,  or  copying  and  searching  fees  shall   be 

'  charged  as  may  be  leviable  under  Article  G,  or  under  Articles 

G  and  H  of  the  schedule  of  fees  under  the  Registration  Act  for  the  time  being  in  force. 
These  shall  be  shown  in  the  ordinary  registration  fee  book,  and  not  in  the  Tenancy  Act 
fee-book. 


Notification,  No,  61$  P» 

Thi  20th  February t  /900.— Whereas  the  operations  for  the  cadastral  survey  of, 
and  preparation  of  a  recorcUof-rights  in,  the  districts  of  Cuttack,  Pun,  Balasore,  Muz- 
ufiferpur,  and  Champaran  have  b^n  completed,  and  it  is  accordingly  practicable  to 
describe  houses  not  being  houses  in  toWhs,  and  lands  for  the  purposes  of  section  21  of 
the  Indian  Registration  Act  1877,  b/ reference  to  the  detailed  maps  prepared  in  the 
course  of  those  operations,  the  Lieutenant-Governor  is  pleased  to  make  the  following 
rule  under  the  power  vested  in  him  by  section  2  of  the  Indian  Registration  (Amend- 
ment) Act,  1899,  and  to  direct  that  said  rule  shall  come  into  force  on  and  from  the 
1st  June  1900  :— 

In  all  areas  within  the  district  of  Cuttack,  Pun,  Balasore,  Muzufferpur,  and 
jChamparan,  in  which  a  cadastral  survey  has  been  made  and  a  cadastral  survey  has  been 
prepared,  ,  houses,  not  being  houses  in  tou'ns,  and  lands  shall  be  described  for 
the  purposerof  sec.  21  of  the  Indian  Registration  Act,  1877,  by  reference  to  the  detail- 
ed maps  prepared  in  the  course  of  that  survey  {Calcutta  Gajsette,  February  21,  1900, 
part  I,  p.  210). 

A  similar  rule  has  been  made  with  respect  to  houses,  not  being  houses  in  towns,  and 
lands  in  the  districts  of  Saran  and  Chittagong  (Government  Notification  No.  1 153  P., 
dated  20th  April,  1900,  published  in  the  Calcutta  Gasette  of  April  25th,  1900,  Part 
I.  p.  39^).  

APPENDICES  TO  REGISTRATION  RULES  UNDFR  THE 
TENANCY  ACT. 

APPENDIX  A. 

Scale  of  Fets  {Sections  12  and\iy6  of  the  Bengal  Tenancy  Act,  VIII  of   188$), 
See  Chapter  VII  of  the  Gerterat  Rules  framed  by  Government  under 
»  the  Tenancy  Act,  f 

(i).  For  service  of  notices. — For  the  service  of  every  notice  under  the  Bengal 
Tenancy  Act,  VIII  of  1885,  not  being  a  notice  issued  by  any  Revenue  or  Civfi  Court 
(fees  for  serving  which  are  regulated  by  the  Court  fees  Act),  and  not  being  provided 
for  by  any  other  rule  made  under  this  Act,  process  fee  of  12  annas  shall  be  levied,  if 
the  notice  be  directed  to  one  or  more  persons  residing  in  the  same  village. 

(2).  Where  such  notices  are  directed  to  several  persons  resident  in  different 
villages,  a  fee  of  12  annas  shall  be  levied  for  service  in  each  village. 

(3).     In  addition  to  the  above  fee,  the  actual  charge,  which   must  be  incurred, 
it  is  necessary  lo  travel  by  railway  or  boat  or  cross  ferries  will  be  levied  from,   and  paid 

«  Ant»,  p.  4U'  .      t  Ani9,  p.  496- 
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by,  the  person  at  whose  instance  the  process  is  issued  before  issue  of  the  process^^.  If 
a  peon  carries  more  than  one  process,  involving  charges  for  railway  fare,  boat -hire, 
&c.,  the  sum  leviable  will  be  chai^ged  in  equal  shares  upon  all  the  processes  so  carried. 
The  rates  at  which  such  boat-hire  is  to  be  charged  sljall  be  the  same  as  those  fixed  for 
criminal  processes  under  Rule  VII  of  the  rules  prescribed  by  the  High  Court  under 
clause  2,  section  20,  Act  Vll  of  1 870  and  shall  be  sufficient  only  to  cover,  on  the  whole, 
the  actual  cost  of  hiring  boats,  or  of  such  boat  establishment  as  it  may  b^  necessary  to 
maifftain  for  the  purpose  of  serving  processes  of  these  classes,, 

APPENDIX  B. 

SiTvice  of  Notices  under  seetion  12  of  the  Bengal  Tenancy  Act^  VIII  of  tSS's, 
see  Chapter  V  of  the  General  Rules,* 

(/).  Section  12 — Notices  under  this  section  shall  cpntain,  so  far  as  may  be 
possible,  the  particulars  given  in  the  forms  specified  in  schedule  1,  and  shall  be  served 
on  the  landlord  or  his  agent ;  or,  where  two  or  more  persons  are  joint  landlords,  on 
their  common  agent,  referred  to  in  section  188,  or  on  their  common  manager  appointed 
under  section  95,  as  the  case  maybe,  in  the  manner  prescribed  for  the  service  a  of 
summons  on  a  defendant  under  the  Code  of  Ci^l  Procedure.  Where  there  is  more 
than  one  landlord,  and  no  common  agent  or  common  manager  has  been  appointed,  the 
notice  shall  be  served  by  being  posted  on  the  landlord's  village  office,  if  any  ;  and  if 
there  be  no  village  office,  by  nxmg  it  up  in  the  presence  of  not  less  than  two  persons  on 
some  conspicuous  place  on  the  tenure,  and  a  copy  shall  also  be  forwarded  by  post  in  a 
letter  registered  under  Part  ill  of  the  Indian  Post  Office  Act,  to  the  person  or 
persons  to  whom  immediately  preceding  the  transfer  the  rent  had  ordinarily  been  paid. 
The  landlord's  fee  will  be  held  ip  deposit  in  the  Collector's  office  untill  applied  for  b^ 
the  landlord  or  some  other  person  authorized  on  his  behalf  to  receive  it,  or  tQ  send  it 
to  him  through  peon.  The  officer  who  will  sign  the  notices  shall  initial  the  entry  oa 
account  of  the  landlord's  fee  in  the  Deposit  Register  kept  in  the  Treasury. 

SCHEDULE  I. 

Notice  under  Section  12,  Act  VIII  of  1885^ 
To-The -— 42l]£^?:_-  of 

Subdivisional  Officer  • 

Lit  this  notice  be  served  on  A,  J?.,  resident  of  ,  as  required 

by  section  *•!  Act  VIII  of  1885.    Peon's  charges,  &c.,  amounting  to  Rs. 
,  is  forwarded  herewith. 

C.  D., 

» 

Registering  Officer* 

•       To— i4.  B.,  resident  of 

Take  notice  that  the  transfer  of  the  tenure  [or  raiyatt  holding  at  fixed  rates  (as  the 
case  may  be)]  specified  below,  of  which  you  are  alleged  to  be  the  landlord,  has  been 
registered,  and  the  landlord's  fee  of  Rs.  will  be  held  in  deposit  in  the  Collector's 

Office  till  applied  for  by  you,  or  some  person  authorized  on  your  behalf  to  receive  it. 

*  Anttf  p.  41$. 
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The  amount  stands  at  your  credit,  and  will  be  paid  to  you,  sent  to  you  through   peon 
or  transferred  to  your  revenue  account,  on  application : — 


■8 

8 

•s 

1 

2 

e  c 
4S 

Name,      Father's 
name,  and    resi- 
dence   of    trans- 
feror of  tenure. 

Name,  father's  name 
and  residence  of 
transferee   of  te- 
nure. 

• 

•s 

t 

3    . 
2- 

1* 
n 

II 

1 

• 

3 

4 

5 

6 

7 

8 

9 

lo 

Rs. 

A. 

P. 

*  Registering^  Officer, 

Ordered  that  this  notice  be  served  on  the  abovenamed  landlord. 

E,  F. 
Collector. 
BxCBiVBD  a  copy  of  the  above  mentioned  notice. 

Landlord. 
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APPENDIX  V. 


Important  Notieicatk»is. 


Notifications  relating  to  the  Issue  of  Commission, 

Notifloation,  dated  the  22nd  July  1890;  Calcutta  Gazette,  July  2^ 
1890^  Part  I,  p.  756- 

In  modification  of  the  Govemn^t  notification,  dated  the  4th  November  1885, 
the  Lieutenant-Governor  has  beei^  pleased  to  make,  under  section  392  of  Act  XI V  of 
1882,  the  following  revised  rules  as  to  the  persons  to  whom  commissions  shall  be  issued 
under  the  BengalTenancy  Act  :•— 

Whenever,  under  sections  31  (b)  and  158  (2)  of  the  Bengral  Tenancy  Act  a  Court 
directs  that  a  local  enquiry  be  held  under  Chapter  XXV  of  the  Code  of  Civil  Procedure, 
the  commission  shall  be  issued  to  such  person,  not  being  below  the  rank  of  a  Sub- 
Deputy  Collector  at  the  Collector  of  the  dis  trict  may,  from  time  to  time,  select  for 
the  purpose. 

The  Court  shall  issue  a  precept  to  the  Collector  requiring  him  forthwith  to  nominate 
a  fit  persoq  as  above  to  conduct  the  enquiry,  and  the  commission  shall  be  issued  to 
the  person  so  nominated. 

Notifloation  No.  S073I1.  R.  dated  the  28th  November  1895; 
(^outta  Qasette,  dated  the  4th  of  Deoember,  part  I,  p.  1 146  :-=- 

Under  section  392  of  Act  XIV  of  1882,  the  Civil  Procedure  Code,  and  section 
107  of  the  Bengal  Tenancy  Act,  VIII  of  1885,  the  Lieutenant-Governor  is  pleased 
to  make  the  foUowiug  rule  as  to  the  persons  to  whom  commissions  shall  be  issued  by 
Revenue  Officers  empowered  under  Chapter  X  of  the  Bengal  Tenancy  Act : — 

Whenever  under  the  provisions  of  section  107  of  the  Bengal  Tenancy  Act.  Vlll 
of  1885,  and  Chapter  XXV  of  the  Civil  Procedure  Code.  Act  XIV  of  1882.  a  Revenue 
Officer  directs,  that  a  local  enquiry  be  held  in  the  course  of  proceedings  for  the 
settlement  of  rents,  the  commission  shall  be  issued  to  such  person  not  bemg  below 
the  rank  of  a  Sub- Deputy  Collector  or  Revenue  Officer  invested  with  powers  under 
Chapter  X  of  the  Bengal  Tenancy  Act,  as  the  officer  directing  the  enquiry  shall 
appoint  for  this  purpose. 


Appointment  of  Special  Judges  to  hear  appeals  under  ss.  roj  to  T08, 

Notifloation  No.  1286L.  Q.  Oaloatta  Gazette^  Part  I,  p.  296,  dated 
13th  Msroh  1901* 

The  7th  •'March  1901.— The  exercise  of  the  power  conferred  by  section  109 A  of 
the  Bengal  Tenancy  Act,  1885,  as  amended  bv  Bengal  Act  111  of  1898,  the  Lieutenant- 
Governor  is  pleased  to  appoint  the  following  District  Judges  to  be  Special  Judges  for  the 
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purpose  of  hearing  appeals  from  the  decisions  of   Revenue  Officer  under  section  105 
to  108  of  the  said  Bengal  Tenancy  Act,  1885  : — 

The  District  Judge  of  Faridpur. 

,,            ,,  ,f  of  Shahabad.                   « 

„            ,,  „  of  Noakhali. 

M            ,,  f,  of  the  24-Parganaii. 

„            .,  „  of  Tippera. 

,,            ,,  „  of  Patna. 

„  „  of  Backhergunge. 

„            .,  „  of  Bankura. 

M            ,,  M  oi  Dacca.                                                               • 

,,            „  ,,  of  Pabna  (with  Bogra). 

,,            ,,  ,,  of  Dinajpur. 

„            ,,  ,,  of  Mymensingh. 

M            ,,  n  of  Jessore. 

M            n  „  of  Nadia. 

,,            „  M  oi  Cuttack(with  Puri  &  Balasore). 

,,            „  „  of  Saran  (with  Champarun^. 

t,            M  »t  of  Muzafferpur  (with  Darbhanga). 


Appointment  o/De'puty  Collectors  to  discharge  fuuctions  of  a  Bttvenue  Officer 
under  s,  103, 

Notifloation  No,  1007  T.  B.,  Caloutta  Gastette,  Part  I»  p.  880,  July 
10,  1901  : —  • 

The  5th  July  1901. — All  Deputy  Collectors  in  the  Lower  Provinces  df  Bengal 
are  hereby  authorised  to  discharge  the  functions  of  a  Revenue  Officer  under  s.  103 
of  the  Bengal  Tenancy  Act,  V[II  of  1885,  as  amended  by  Act  III  (B.  C.)  of 
1898,  and  are  vested  with  the  powers  mentioned  in  section  189  {a)  and  (b)  of  the  Act, 
under  Rule  54,  Chapter  VI  of  the  Rules  framed  by  Government  under  that  Act  and 
published  in  the  Calcutta  Gaeette  under  Notification  No.  T.  R.,  of  this  date. 


Settlement  officer  authorised  to  take  down  evidence  in  English  language. 

Notification  No.  4445  I^-  B.  Calcutta  Gasatte,  ist  January  1902, 
Part  I,  p.  2. 

The  24th  December  1901.— All  officers  who  have,  or  may  hereafter  be,  vested 
by  His  Honor  the  Lieutenant-Governor  with  the  powers  of  an  Assistant  Settlement 
Officer  under  Rule  I,  Chapter  VI  of  the  Rules  undei*  the  Bengal  Tenancy  Act,  are 
hereby  authorised  under  section  185  (a)  of  the  Civil  Pnocedure  Code,  to  Uke  down 
evidence  with  their  own  hands  in  the  English  language  in  proceedings  held  under 
Chapter  X  of  the  Bengal  Tenancy  Act,  VWI  of  1885,  as  amended  by  Act  III  (B.  C.) 
of  i898,in  v^hich  an  appeal  is  allowed  in  accordance  with  the  procedure  laid  down  in 
the  aforesaid  Code  for  the  trial  of  suits. 

Notifications  extending  Act  VIII  of  1885  (as  amended  by  Bengal 
Act  ni  of  1898)  to  the  Jalpaiguri  District. 


No.  963T.  R.—The  s}^  November,  i8g8, — In  exercise  of  the  powers  conferred 
by  sections  5  and  5  A  of  the  Scheduled  Districts  Act,  XIV  of  1874,  and  with  the  previous 
sanction  of  the  Governor  General  in  Council,  the  Lieutenant  Governor  of  Bengalis 
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^kased 'to  extend  the  Bengal  Tenancy  Act,  VIII  of  1885*  to  the  whole  of  the 
JaJpaiguri  district  except  the  Western  Duars,  with  effect  from  the  ist  of  January  1899, 
subject  to  the  following  restrictions  and  modifications,  namely  : — 

I. — sub- section  {2)  and  (j)  of  section    i  of  the  said  Act  shall  be  omitted ; 

and 
II. — the  words  "  in  the  territories  to  which  this  Act  extends  by   its   own 
•       operation  "   in  sub-section   (/)  and   the  whole  of  sub-section  (3)  of 
section  2  of  the  said  Act  shall  be  omitted. 
[Published  in  Calcutta  Gazette  9th  November,  1898,  Part  I,  Page  1156A.] 

^  No,  9647.  R, —  The  $th  November  J8g8. — In  exercise  of  the  powers  conferred  by 
ihe  Scheduled  Districts  Act,  XIV  of  1874,  section  5  and  section  5A  (inserted  by  the 
T^epealing  and  Amending  Act,  1891),  and  with  the  previous  sanction  ol  the  Governor 
General  in  Council,  the  Lieutenant-Governor  of  Bengal  is  pleased  to  extend  the  Bengal 
Tenancy  Act,  VIII  of  1885,*  to  the  portion  of  the  Jalpaiguri  district  known  as  the 
Western  Duars,  with  effect  from  the  ist  January  1899,  subject  to  the  following 
restrictions  and  modifications,  namely : — 

I.  -Sub-section  {2)  and   (j)  of  section  i  of  the  said  Bengal  Tenancy  Act 

shall  be  omitted. 
II.— The   words  "  in  the  territories  to  which  this  Act  extends  by  its  own 
operation "   in   su6-section   (/)  and  the  whole  of  sub-section  {2)  of 
section  2  of  the  said  Act  shall  be  omitted. 
m.-^Nothin^   in   the  said   Bengal  Tenancy  Act,  other  than  the  provisions  of 
sub-section   (/)   of   section   2,  as  modified  by  clause  II  of  this  notification, 
shall  apply  to  any  lands  heretofore  or  hereafter  granted  or  leased  by  Govern- 
ment to  any  person   or  company   under  an  mstruoient  in  writing  for  the 
cultivation  of  tea  or  for  the   reclamation   of  land  under  the  Arable  Waste 
Land  Rules. 
tV.— Where  there  is  anything  in  the  said  Bengal  Tenancy  Act  wich  is  inconsis- 
tent with  any  rights  or  obligations  oi  a.jote(iar,  chukanidartdar-chukani- 
•     dar,  adkiar,  or  other  tenant   of  agricultural  land  as  defined  in  settlement 
proceedings   heretofore   approved   by  Government,   or  with  the  terms  of 
a  lease  heretofore  granted  by   Government   to  ajotedar,  chukanidar,  dar^ 
chukamdar,   adhiar,  or  other  tenant  of  agricultural   land,  such,  rights, 
obligations,   or  terms  shall   be  enforceable  notwithstanding  anything  con- 
tained in  the  said  Act. 
(Published  in  Calcutta  Casette,  9th  November  1898,  Part  I,  page  1156A.) 
•  _ 

Notifloations  extending  Aot  VIII  of  1885  (in  part)  cuid  Bengal  Act 
III  of  1898  to  the  Division  of  Orlssa. 

The  10th  September,  iSgi, — Under  section  i  clause  (3)  of  the  Bengal  Tenancy 
Act,  the  Lieutenant -(jovemor,  with  the  previous  sanction  of  His  Excellency  the  Gover- 
nor General  in  Council,  is  pleaded  to  extend  the  following  portions  of  the  Act  to  the 
Division  of  Orissa : — 

Chapter  X  f  and  sections  3  to  J,  19  to  26,  41   to  49,  53  to  75  and  191. 
(Published  in  Calcutta  Gazette,  i6th  September,  1891,  Part  I,  ftage  839.) 


No.  244SL,  /?. — The  2yth  June,  i8g2. — Under  section  i  clause  (3)  of  the  Bengal 
Tenancy  Act,  VIII  of  1885,  the  Lieutenant-Governor,  with  previous  sanction  of  His 
Excellency  the  Governor  Greneral  in  Council,  and  in  continuations  of  the  Bengal 
Government's  Notification,  dated  the  loth  September,   1891,  published  in  the  Calcutta 

*'  • _— ^^— , 

«  This  iacbidM  the  amendinf  KcU  B«i.  Act  III  of  1898,  which  was  law  when  tbia  NottBcadon  was 

^"  t  This  extension  of  Chapter  X  is   sapeneded   by  the  eatension  to  Orissa  of  Beo.  Act  III  of  1898,  wfakk 
enacts  a  new  Ctiaptet  X. 
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Gazette  of  the  i6th  idemt  Part  I,  page  839  is  pleased'to  extend  sections  27 — 38  and  80 
of  the  Act  to  the  Division  of  Orissa. 

(Published  in  Calcutta  Gazette,  29th  June,  1892,  Part  I  page  673) 


No.  115  L.R,-—The  $th  January,  J8g^* — Under  sortion  t,  clause  3  of  the  Bengal 
Tenancy  Act,  VIII  of  1885,  the  Lieutenant-Governor,  with  the  previous  sanction  of  His 
Excellency  the  Governor  General  in  Council,  and  in  continuation  of  the  Beng-al  Govern- 
ment Notification  No.  2448L  R,  dated  the  27th  June  1892,  published  in  fhe  Calcutta 
Gazette  of  the  29th  June  1892,  Part  I,  page  673,  is  pleased  to  extend  sections  189  and 
i9o  of  the  Act  to  the  Division  of  Orissa 

(Published  in  Calcutta  Gazette,  iith  January  1893,  Part  I,  page  20.) 


No,  gg  L.R. — The  yth  Januray,  /^^ptf.— Under  section  i  clause  3  of  the  Bengal 
Tenancy  Act,  VIII  of  1885,  the  Lieutenant  Govener,  with  the  previous  sanction  of  His 
Excellency  the  Governor  General  in  Council,  and  in  continuation  of  the  Bengal  Govern- 
ment Notification  No.  115L  R,  dated  5th  January,  1893,  published  at  page  20,  Part  i 
of  the  Calcutta  Gazette  of  the  nth  ideniy  is  pleased  to  extend  section  39  of  the  Act  to 
the  Division  of  Orissa. 

(Published  in  Calcutta  Gazette,  8th  January,  1896,  part  i,  page  28.) 


No,  gji  T.R. — The  I'jth  October,  i8g6. — Und?r  section  i,  clause  3  of  the  Bengal 
Tenancy  Act,  VIII  of  1885,  the  Lfeutenant-Governor,*with  the  previous  sanction  of  His 
Excellency  Governor  General  in  Council,  and  in  continuiiion  of  the  Bengal  Government 
Notification  No.  99,  dated  the  7th  January,  1896,  published  at  page  28,  Part  I  of  the 
Calcutta  Gazette  of  the  8th  idem,  is  pleased  to  extend  sections  7,  40,  52  and  192  of 
the  Act  to  the  Division  of  Orissa. 

(Published  in  Calcutta  Gazette,  21st  October,  1896,  Part  I,  page  1081) 

No.  957  T.R,—The  S^h  November  1898.— Under  section  I,  clause  (3)^  of  the 
Bengal  Tenancy  Act,  VI 11  of  1885,  the  Lieutenant-Governor,  with  the  previous 
sanction  of  His  Excellency  the  Governor- General  in  Council,  is  pleased  t6  extend 
the  provisions  of  the  Bengal  Tenancy  (Amendment)  Act,  III  of  1898,  to  the  Division 
of  Orissa. 

[Published  in  CalcuHa  Gazette,  9th  November  1898,  Part  I,  p.  1156A.] 

Notification  extending  parts  of  Act  VIII  of  1885  to  the  Chota  Nagpur  Division 
{except  the  district  of  Manbhum).  . 

No,  721  L.R.—The  gth  February  1903.— In  exercise  of  the  powers  conferred  by 
sections  5  and  5 A  of  the  Scheduled  Districts  Act,  1874  and  with  the  previous  sanction 
of  the  Governor-General  in  Council,  the  Lieutenant-Governor  is  pleased  to  extend 
to  the  Chota  Nagpur  Division,  except  the  district  of  Manbhum,  the  portions  of  the 
Bengal  Tenancy  Act,  1885  [as  amended  by  the  Bengal  Tenancy  (Amendment)  Act, 
1898],  which  are  specified  in  column  i  of  the  following  table,  subject  to  the  restric- 
tions and  modifications  specified  in  column  2  of  that  taole  : — 


Portions  of  the  Bengal  Tenancy  Act,  1885  [as  amend- 
ed by  the  Bengltl  Tenancy  (Amendment)  Act,  1898J. 


Restrict  ions  and  modifications. 


Chapter  I^  section  i,  sub-section  (i) 
„  „      3,  clause  (i) 

n       3^      »       (2) 
„      3,  clauses  (3)  and  (4). 


For  Collector  read  Deputy  Coitimissioner. 


87 
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Portions  of  the  Bengal  Tenancy  Act,  1885  [as  amend* 
ed  by  the  Benfal  Tenancy  (Amendment)  Act,  1898]. 


Restriction  and  modifications. 


Chapter  I :  section  3,  clause  (y) 

M        3.        M        (>5) 

>i       ,  .'      3'      M     (17) 

M       11:       M      St  sub-section  (i) 
X:      ,.  loi,  „  (i) 


Chapter  X:  section  loi,  sub*sections 
(3)  and  (4). 
,1        102 

II  n        103A 


103B 

I04G,  sub-section  (2), 


III 


iiiA 


114 


Chapter  XIII  :  section  148  opening  words 
and  clause  (b). 


Chapter  XVII:  section  189 
190 


195 


For  or  an  under-tenure-holder  read  and 
includes  and  under-tenure. 


Omit  in  any  case  with  the  previous  sanc- 
tion of  the  Governor- General  in  Coun- 
cil, and  may,  if  it  thinks  fit,  without 
such  sanction  in  any  of  the  cases  next 
hereinafter  mentioned. 


Omit  the  words  from  and  may  indude 
to  the  end. 

In  sub-section  (2)  omit  and  (if  a  settlement 
of  land-revenue  is  h&ng  or  is  about  to 
be  made)  the  Settlement  Rent- Roll  has 
been  incorporated  with  the  record  under 
section  104F,  sub-section  (3). 


For  Part  read  Chapter. 

Omit  but  not  so  as  to  affect  any  order 
passed  by  a  Civil  Court  under  section 
104H. 

Omit  subject  to  [the  provisions  of  section 
104H. 

Omit  or,  save  as  provided  in  section 
104H,  for  the  alteration  of  aiw  entry 
in  such  a  record  of  a  rent  settled  under 
sections  ia4A  to  104F. 

In  the  proviso  omit  framed  in  pursuance 
of  an  order  made  under  section  loi, 
sub-section  (2),  clause  (d). 

Omit  in  any  case  except  where  a  settle- 
ment of  land-revenue  is  being  or  b 
about  to  be  made. 

For  section  50  of  the  Code  of  Civil  Pro- 
cedure, read  sections  46  and  47  of  the 
Chota  Nagpur  Landlord  and  Tenant 
Procedure  Act.  , 


In  sub-section  (2)  omit  or  High  Court 
and  omit  and  in  the  case  of  rules  made 
by  any  other  authority,  in  the  prescrib- 
ed manner. 

Omit  clauses  (b),  (r),  (d)  and  (e). 


[Published  in  Calcutta  GaMette,  nth   February  1803,  Part  I,  p.  172.] 


Digitized  by 


Google 


MOTificATioH.]  BENGAL  TENANCY  ACT.  677 

Notifications  extending  section  jiA  (1)  of  Act  VIII  of  188$. 

No,  14*7qT*  R. — The  ist  September  ipoo.— It  is  hereby  notified  for  f^eneral  in- 
formation that  the  Lieutenant-Governor  has  been  pleased  to  extend  the  provisions  of 
section  31 A  (i)  of  the  Bengal  Tenancy  Act,  VIII  of  1885,  as  amended  by  Act  III 
(B.  C.)  of  1898,  to  the  district  of  Tippera. 

[Published  in  Calcutta  Gaeette,  5th  September  1900,  Part  I,  p.  970.], 

No.  logi  L.  R, — The  18th  February  tgo4, — It  is  hereby  notified  for  general  in- 
formation that  the  Lieutenant-Governor  has  been  pleased  to  extend  the  provisions  of 
section  31 A  (i)  of  the  Bengal  Tenancy  Act,  VI il  of  1885,  as  amended  by  Act  III 
(B.  C.)  of  1898,  to  Government  Estate  Taufir  Barhia,  bearing  tauzi  No.  1309,  itf  the 
district  of  Monghyr. 

[Published  in  Calcutta  Gazette,  1904,  Part  I,  p.  317.] 


Notification  declaring  parts  of  Ad  VIII  of  188$  to  be  in  force  tn  the  Sonthal 

Parganas. 

No.  771  L.  R. — The  20th  February  /5py.— Under  the  powers  vested  in  him  by 
section  3  of  R^fulation  III  of  1872  (Sontnal  Parganas  !^tlement  R^fulation),  as 
amended  by  RWulation  III  of  1886,  the  Lieu tetiant-Govemor  directs  Uutt  section  84 
of  the  Bengal  Tenancy  Act,  VIII  of  1885,  shall  Tiave  force  and  effect  in  the  Sonthal 
Parganas  from  this  date. 

[Published  in  Calcutta  Gaeette,  24th;February  1897,  Part  I,  p.  281.] 

^0.  1338  L.  /?. — The  1st  March  1904. — Under  the  powers  vested  in  him  by 
section  3  of  the  Sonthal  Parganas  Settlement  Regulation,  III  of  1872,  as  amended 
by  section  3  of  the  Sonthal  Parganas  Justice  and  Laws  Regulation,  III  of  18^9, 
the  Lieutenant-Governor  directs  that  section  56  and  claused  (/)  and  (a^^of  section 
58  of  the  Bengal  Tenancy  Act,  VIII  of  1885,  shall  be  deemed  to  be  in  torce  in  the 
oonthal  Parganas  from  this  date.  • 

I  [Published  in  Calcutta  GaMette,  2nd  March  r904.  Part  i,  p,  347.  J 


Notifications  as  to  thb  commbncbmbnt  and  local  bxtbnt 
OP  THB  Bbnqal  Tbnancy  Act,  1885. 

Commencement  of  Act,  • 

The  4th  September  1885.— In  exercise  of  the  powers  vested  in  him  by  section 
I  {2)  of  the  Bengal  Tenancy  Act,  and  with  the  sanction  of  the  Governor-General  in 
Council,  the  Lieutenant-Governor  is  pleased  to  declare  that  the  Act  shall  come  into 
force  on  the  ist  November  1885. 

[Published  in  Calcutta  gazette,  9th  Septenjber  1885,  Part  I,  p.  874.] 
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ABANDONMENT— 

of  his  holding  by  a  rai vat,  s.  87  (i) 338 

landlord    treating  holding  as  abandoned  to  file  notice  in  Collector's  office, 

s.  87  (2) *    338 

suit  by  raiyat  to  recover  f>ossession  on  ground  that  he  did  not  voluntari- 
ly abandon,  s.  87  (3) 338 

landlord  to  offer  abandoned  holding  to  sub-lessee  under  re^stered  instru- 
ment, s.«7  (4),       338 

if  sub-lessee  refuse  or  neglect'  to  accept,  sub-lease  may  be  avoided  , 

5.87,(4), 338 

ruling:s  as  to, 339 

what  is, 339 

by  a  co-sharer, ^ 34a 

partial  cultivation,       .        .     ^ 339 

non  payment  of  rent 339 

— — ■ ,  submersion, 339 

when  transfer  of  holding  by  occupancy  raiyat  amounts  to,          .        .        •  340 

form  of  notice  of, 642 

rules  for  service  of  noUoe  of, 62a 

ABATEMENT — See  Alteration,  Reduction,  Rent. 

ABETMENT— 

of  illegal  interference  with  produce  amounts  abetment  of  criminal  trespass 

under  a  Penal  Code,  s.  186(2) .  576 

ABWABS— 

imposition  of,  by  landlords  declared  illegal ;  and  stipulations  for,  void,  s. 

74 Z02 

penalty  for  exaction  by  landlord  from  tenant  of  sum  in  excess  of  the  rent . 

payable,  s.  75, 318 

what  are  not, • 303 

actual  rent  not, •       .        .        .  304 

khuntagari  is  not, 304 

dakcess  is  notj 304 

choukidar's  wages  is  not 306 

company's  bath  is  not, 306 

what  are  abwabs, 307 

purabi  is ^ 304 

latest  rulinrs  regarding, ^ 308-312 

controlled  hy  s.  179, * 313 

list  of, •. 314-317 

resj^dicata  regardmg, 313 

ACCOUNT— 

formsof— Sch.  II, 594 

tenant  entitled  to  statement  of  account  at  close  of  year  from  his  landlord, 

s.  57^ I  253 

landlord  to  retain  a  copy  of  such  statement,  s.  57  (3),        ....  253 

Eenalty  for  not  fumishmg  or  failing  to  keep  counterpart  of,  s.  58,       .  253 

ocal  Government  to  prepare  forms  of  account  for  sale,  s.  59,  .       *.        .  254 

but  landlords  not  bound  to,  purchase  such  forms, 208 
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ACCRETION—^**  Alteration. 

iu  bearing  upon  the  rent  of  the  tenant,  s.  52, 226 

case-law  on, 234-236 

occupancy  raiyat  entitled  to, 137 

ACQUISITION— 

of  land  by  landlord  for  building  or  other  useful  purpose,  s.  84,                  .         327 
case-law  regarding, 327-329 

ACT- 

application  of  the  Act  only  to  landlord  and  tenant,  preamble,    ...  i 

commencement  of  s.  i  (2), 1,2 

construction  of,  s.  196, 434 

local  extent  of,  s.  i  (3), 2 

object  of,  preamble, i 

pending  suits,  appeals  and  proceedinfi^  not  governed  by,    ....  6-11 

not  to  affect  powers  and  duties  of  settTement-ofikers,  s.  195  (a),                  .  589 
or  realization  of  rents  in  estate  belonging  to  Government  or  under  ma* 

nagement  of  Court  of  Wards  or  Revenue  authorities  s.  195  (A),     .        .  589 
or  avoidance  of  tenancies  or  encumbrances  on  sale  for  arrears  of  revenue, 

s.  195  {c).        .        .        .        .        • 589 

or  enactment  for  partition  of  estates,  s.  195  (a), 589 

or  enactment  relating  to  patni  tehures,  s.  195  («), 589 

or  other  special  or  local  law  not  repealed  thereby,  s.  195,  .        .        .  589 

ACT  X  OF  1859.- 

in  force  in  Orissa, •  3 

except  so  far  as  inconsistent  with  portions  of  Tenancy  Act  extended  there, 

s.  2  (2) .5 

in  force  in  Darjiling, ' 4 

not  in^crce  in  Angul,  or  Assam 5 

in  force  in  Manbhum, 5 

ACT  XXII OF  i860: 

removed  Chittagong  Hill  Tracts  from  jurisdiction  of  Civil  Courts,     .        .  4 

ACT  VI,  B.  C,  OF  1862  : 

in  force  in  Orissa, 3 

in  force  in  Darjiling, 4 

in  force  in  Manbhum, 5 

ACT  IV  B.  C.  OF  i86>  : 

in  force  in  Orissa,       .  • 3 

in  force  in  Darjiling, 4 

in  force  in  Manbhum, 5 

ACT  I  OF  1868  (General  Clauses  Act)  : 

repealed  by  Act  X  of  1897 12 

effect  of  s.  6  in  proceedings  com^nenced  under  repealed  Act,     .        ,  8-12 

ACTVIII,  B.  C,  OF1869:      ^ 

repealed  Act  X  of  1859  in  Bengal,     .        s 

repealed  by  this  Act,  .        .        .        * •    5i  59 

ACT  XVI  OF  1869,  (Bhutan  Duars  Act)  : 

repealed, 4 

repeal  of  makes  Civil  Procedure  Code  applicable  to  Western  Duars,  9 

ACT  V,  B.  C,  of  1875  •  See  Bengal  Survey  Act. 

ACT  VII,  B.  C,  OF  1876 :  See  Land  Registration  Act. 

ACT  III  OF  1677  :  See  Registration  Act. 

ACT  XV  OF  1877  :  See  Limitation  Act, 

AOT  I  OF  1879  •  See  Stamp  Act. 
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ACTVIII,  B.  C,  OF1879: 

repealed  by  this  Act, •        .        .        .      5,  592 

ACT  IX,  B.  C,  OF  1879 :  See  Wards*  Act,  1879. 

ACT  II,  B.  C.  of  1882  :  See  Bengal  Embankment  Act. 

ACT  IV  OF  1882  :  See  Transfer  of  Property  Act. 

ACT  VIII  OF  1885  :  See  Bengal  Tenancy  Act. 

ACT  XX  OF  1885 : 

postponing  operation  of  ss.  61—64  and  Chap.  XII  of  Act,  ...      2,  258 

ACT  VIII  OF  1886: 

amending  Bengal  Tenancy  Act, .  i 

object  of, I 

not  a  complete  code, 2 

ACT  XXV  OF  1885 :  See  Deposit  and  Distraint. 

ACT  VII  OF  1889 :  See  Succession  Act. 

ACTV,B.  C.  OF18Q4: 

modifying  Chap.  X  of  Act 816 

repealed  by  s.  11  of  Amending  Act  (Act  III,  B.  C,  of  1898),  .        .  616 

ACT  III,  B.  C,  OF  189s  :  See  Land  Records  Maintenance. 

ACTVII,  B.  C,  OFI895: 
repealed  Act  XVI  of  1869  (Bhutan  Duars  Act) 4 

ACT  X  OF  1897  (General  Clauses  Act) : 

rule  contained  in  as  to  effect  of  repeal  of  enactment,  .        .        .        .  13 

effect  of  provisions  of,  in  proceedings  commenced  under  repealed  Act,     .  7 

ACT  III,  B.  C'OF  1898:     • 

remodelling  Chap .  X, 615*358-407 

ACT  REPEALED— 

s.  2 *  .  5 

sch.  I, 591-92 

ACT  REPEALED— 

s.  2 5 

Sch.,  I , 591 

ADDITION— 

to  the  tenure  subject  to  increase  of  rent,  s.  52,   .    ^ 226 

ADDITIONAL  JUDGE— 

no  appeal  from  decree  or  order  of,  in  certain  cases,  s.  153,  .        •        •  474 

ADMITTED  TO  OCCUPATION— 

explanation  of,  s.  47 200 

ADMISSION— 

effect  of by  cotenants, • 451 

in  pleadings,  Courts  duty,  •        « 447 

AGEN'R-^S'tf«  GuMASTHAs,  Joint  Landlords,  Naibs. 

appearance,  application  or  act  before  Court  or  authority  may  be  made  or 

done  by  agent  authorized  in  writing  by  landlord,  s.  187  (i)    .  .  576 

notice  may  be  served  on  agent  empowered  in  writing  by  landlord  to 

accept  service,  s.  117(2) 577 

document  to  be  signed  or  certified  by  landlord,  may  be  signed  or  certified 

by,  s.  187  (3), .        •        .        .  377 

landlords  liability  for  Acts  of  distraint  committed  by        .        •        t        .  423 
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Pag€, 

AGENT— ro«^. 

Naib  or  Gumasta  to  be  recognized   agent  of  landlord  for  renti  suit, 

s.  145, •  i6o 

meaning  of  authorized  agent,  s.  38, 577 

joint  landlord  to  a  Collection  through  common  djg^ent,  s.  r98,     .        .         .  577 

AGREEMENT— S'ff  Conteact, 
AGOREBATAI— 

division  of  produce, 288-290 

AGRICULTURAL  YEAR— 

definition  of,  s.  3  (11), 13 

different  where           . 33*35 

settlement  of  rent  to  take  effect  from  beginning  of  next,  s.  no,         .        .  401 

ALLUVION— i'tftf  Alteration,  Fluvial  Actiok,  Ac6RB«o«. 

AIMA  TENURES— 5"^^  ayma. 

ALTERATION  OF  RENT— 

On  Altbration  or  Arka— 

such  an  increase  of  rent  is  not  calkxl  an  "  enhancement*'       *        »        »  146 

liability  to  pay  additional  rentf  aind  right  to  redutftibit  of  rent  (s.  52)  .  2r20 

s.  52  applies  to  all  classes  of  tenancies        .         .....  2^29 

fromer  law,  notice  necessary  under 229 

'•  excess  area  "  :  meaning  of 230,  237 

,f         ,,  what  is,  and  what  is  not 230 

„         „  with  a  defined  boundary  not  assessable    .        .        ,  230,  231 

,,        „  it  may  be  acquired  by  encroachment        .        .        .  232 

,,         „  by  accretion     .         .         .         .*      .         .        .         .254,255: 

*,f        „  reformed  sited 236 

„         ,,  alteration  of  law  to  dispense  with  necessity  oi  point- 

•  ine  to  particular  plots  as  being    .         4        .        .  227, 243 

,,         ,,  proofof 230 

encroachment  by  tenant  for  the  benefit  of  landlord     ....  232 

varieties  of  standards  of  measurement 230 

instructions  by  Board  as  to 230,  243,  244 

when  co-sharer  landlord  cannot  sue  for 229,  23d 

limitation 243 

back  rent      ..•....' 236 

reduction  of  rent  on  account  of  decrease  of  area 226,  2S6 

effect  of  contracts 238' 

none  in  vis  major 23^ 

none,   where   raiyat  knew  that  his  area  was  less  than  that  men- 
tioned in  his  fatta 241 

none,  where  ratyat  came  into  less  land  through  his  own  fault         .  241 

lessee  under  mukarrari  Xesse  held  entitled  to  ....  2^' 

putnidar  or  mukararidaf  entitled 436 

co-sharer  tenant  cannot  claim  .   * 236 

rent  for  excess  land  cannot  be  assessed  undeir  s.  158  (detlgrmiHaliofi       * 

of  incidents  of  tenancy) 4^,  ^ 

suit  by  co-sharer  for  additional  rent  for  additional  area      .        .         .  229 

former  laiv  as  to  addition  to  rent  on  account  of  alluvion     .         .        .  i^9 

remission  of  rent  on  other  grounds 340 

Limitation 24^ 

Resjudicata 241 

Court  fees 2(43 

ALTAMGHA  GRANTS xlix 
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AMENDMENTS,— 

S'tff  Appendix  I, 616-617 

object  of  Act  VIII  of  1885, I 

AM  LI  YEAR— 

When  commences  and  where  prevalent, 34 

ANGUL— 

B.  T.  Act  or  Act  X  of  1869  not  in  force  in 5 

Tenancy  law  in 5 

APPEAL: 

order  of  Collector  on  application  for  commutation  of  produce-rent  subject 
to  appeal  in  Hke  manner  as  if  it  were  an  order  made  in  an  ordinary 
revenue- proceeding,  s.  40  (5)         . 184 

no  appeal  from  order  of  Collector  appraising  or  dividing  produce,  s.  70  (5)         292 

no  appeal  from  order  of  Civil  Court  under  s.  84  as  to  acquisition  of  land 

of  holdine  for  building  purposes 329 

no  appeal  from  order  of  Court  directing  tenant  to  attend  and  point  out 

boundaries  of  land  to  be  measured,  s.  91 350 

no  appeal  from  order  rejecting  and  application  under  s.  93  for  appoint- 
ment of  common  manager     .        .  .»       .  .        .        .  352 

an  appeal  lies  to  superior  Revenue  authorities  fc*om  every  oi*der  passed 
by  KeveiMie^Officer  prior  to  final  publication  of  record  of  rights  on 
an  objection  made  under  sec.  104  B  (3)1  or  sec.  104  B,  s.  104  G.      386,  387,  388 

to  lie  from  decisions  of  Setdement-omcer  to  Special  Judge  and  from 
decisions  of  Special  Judge  to  Hicfh  Court  in  proceedings  under  ss.  105 
to  108  of  Chap.  X,  where  a  settlement  of  land  revenue  is  not  being 
or  is  not  about  to  be  made,  s.  109  A, 399,  400 

nor  first  appeals  from  orders  under  s.  105  of  formet- Chap.  X,  .        .     ^    2^1 

r.o  secona  appeal  to  Hieh  Court  from  decisions,  of  Special  Judge  in  '  * 
appeals  frtnn  orders  of  Revenue  Officers  with  r^ard  to  settlement  of 
rents, ^98,  400 

Court  fee  duty  on  second  appeals 400 

appeals  to  lie  from  settlements,  or  decisions  by  Revenue  Officers  made  or 
given  within  36  days  of  commencement  of  Amending  Act,  if  presented 
within  30  days  from  date  of  settlement  or  decision,  s.  9  of  Amending 
Act 615 

no  appeal  from  order  of  Civil  Court  in  distraint  proceeding,  but  compen 
sation  for  wrongful  distraint  may  be  sued  for,  s.  140      .       *        .        .  422 

no  appeal  from  order  of  District,  Additional,  or  Subordinate  Judge  in  « 

suit  for  recovery  of  rent,   when  amount  claimed  does  not   exceed 
E«.  100,  s.  153  (a)  .        .         .        .        .        .         .    .,.      474»  476,  477-78 

or  when  order  is  passed  by  officer  specially  empowered  with  final  juris- 
diction up  to  Rs.  50,  s.  153  (A) 474,  478 

unless  question  relating  to  title  to  land|  or  interests  in  land,  or  a  question 
of  right  to  enhance  or  vary  rent,  or  of  amount  of  rei\^  payable  annually 

.  is  decided,  s.  153 475,  478-483 

rulings  relating  to  appeals,         -         •       * 475 

rulings  relating  to  second  appeals, 477,  478-83 

rulings  in  cases  when  claim  does  not  exceed  one  hundred  rupees,  .  4^7 

rulings  in  cases  in  which  questions  relating  to  title  in  land  or  to  some 
interest  in  land  as  between  parties  having  conflicting  claims  thereto 
,     are  involved, 478 

rulings  relating  to  cases  in  which  questions  of  the  right  to  enhance  or 

vary  rent  are  involved,  .         .  ^ 48b 

rulings  regfarding  cases  in  which  questions  as  to  amount  of  rent  annuatty 
payable  are  involved, 481 

no  appeal  lies  from  or  setting  aside  sale  under  s.  173 518 
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APPEAL— co«/i/. 

a  second  appeal   lies,   in  an   application   to  set  aside  sale  under  s.  173  or 

s.  31I1  C.  P.  C,  when  auction-purchaser  is  benamtdar,  as  order  is  one 

under  s.  244,  C.  P.  C ••        .  519 

no  appeal  lies  from  an  order  under  s.  174  setting  aside  sale,      .  .  524 

from   decree  or  order  under  this  Act  to  Distnct  or  Special  Judge,  to  be 

brought«within  30  days,  Schd.  III.  Art.  4,      .        .         .         .  •  600 

from  any  order  of  Collector  under  this   Act  to   Commissioner   to   be 

brought  within  30  days,  Schd.  Ill,  Art.  5,     .....         .  600 

APPLICATION  : 

f^r  commutation  of  produce  rent  to  whom  to  be  made,  s.  40  (2),        *        .  183 
Board  of  Revenue's  instructions  for  guidance  of  officers  in  disposing  of, 

for  commutation  of  produce  rent 185 

when  tenant  may  present,  to  deposit  rent  in  Court,  s.  61    .         .        .         .  258-9 

for  appraisement  or  division  of  produce,  s.  69 286,  287,  288 

for  r^stration  of  lannlord's  improvement,  s.  80 324 

to  record  evidence  as  to  improvement,  s.  81  (i),        ,        .       •.        .  324 

for  appointment  of  common  manager,  s.  93, 352 

for  recording  of  particulars  specified  in  sec.  102,  s.  103,     ....  373 
for  settlement  of  rents  when  a  settlement  of  land  revenue  is  not  being 

or  is  not  about  to  be  made,  s.^i 05 39^-4^ 

for  distraint,  cases  in  which  may  be  made,  s.121 412 

application  for  distraint,  what  to  specify,  s.  122 414 

procedure  on  receipt  of,  for  distraint,  s.  123 415 

for  determination  of  incidents  of  tenancy,  s.  158  (i),           .         .        .        .  49* 
for  execution  of  decree  for  arrears  of  rent  by  sale  of  tenure  or  holding 

what  to  contain,  s.  162 506 

for  service  on  incumbrancer  of   notice    declaring  incumbrance  to    be 

annulled,  s.  167, 509 

for  declaration  that  land  has  dsased  to  be  chiir  or  dearah  land,  s.  180  (3)  534 
for  execution  of  decree  or  order  under  this  Act  or  any  Act  repealed  by 

this  Act,  for  sum  not  exceeding  Rs.  500,  limitation  in  case  of.  Art. 

6,  Sch.  Ill,     .        .        . 601 

what  is  an  application  in  continuation  of  former  execution  proceedii^,    .  611 

fonn  of,  for  registration  of  landlord's  improvement,  App.  II,    .        .  642 
APPORTIONMENT— 

of  rent, 297-299 

under  Estates  Partition  Act  (V,  B.  C.  of  1897) 297 

all  co-sharers  mu5;t  be  made  parties  in  a  suit  for 299 

separate  payment  of  rent  not  conclusion  evidence  of          .        .        .        .  299 

of  cesses, 299-300 

APPRAISEMENT— 5"**  Producb-rbnt. 

application  for,  s.  69.  .        . 286 

procedure  to  be  followed  in,  s.  70, 292 

when  rent  is  taken  by,  tenant  entitled  to  possession  of  crops,  s.  71,   .        .  293 

APPROPRIATION— ^ftf  Payment. 

of  payment  made  on  account  of  rent,  s.  ^5 *  249 

ARAZI— 5^  Arba. 

AREA— kJetf  Altbration  of  rbnt,  on  alteration  op  arba. 

when  exceeds  100  bighas,   tenant  to  be  presumed  to  be  tenure-holder, 

5-5(5). 49.52 

all  tenant's,  rent  may  be  increased  on  ground  of  increase  in,      .        .        .  229 

alteration  of  rent  in  respect  of  alteration  of, 226,  227 

in  suit  for  additional  rent  for  increase  of,  it  is  not  necessary  to   indi- 
cate particular  plots  added  to,  s.  52(5) 227 

increase  in,  by  encroachment, 231 

increase  in,  by  accretion, 234 
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ABEA-^ontd. 

increase  in,  by  measurement, 230 

what  plaintiff  must  prove  in  suit  for  arrear  rent  on  account  of  increase 

i"     •        •        •         •        •     , .        .  230 

reduction  of  rent  for  decrease  m, 227,  236-240 

of  land  to  be  specified   in  suit  for   recovery  of  rent,  s.  148(A),     .  *  467 
ARREAR    OF    RENT — See  Claims  recoverable    as   arrears  rent  ; 

Summary  Sale  ;  Damages  ;  Interest  ;  Eject- 
ment; Distraint.  . 

defined,  s.  54(3), 246,  248-249 

when  does  it  accrue, 297 

no  certificate  under 'Act  VII  of  1889  required  to  collect,  due  to  deceased 

person 257 

liability  of  heirs  of  occupancy-raiyat  for, 146 

permanent  tenure-holder,   raiyat  at   fixed  rates,   and  occupancy «raiyat 

cannot  be  ejected  for,  but  tenure  or  holding  may  be  sold  for,  s.  05,  265 

former  law  as  to  ejectment  for  arrears  of  rent, 265 

present  law,        .        .         . 267 

rent  a  first  charge  on  tenures  and  holdings,  ^65, 265-67 

arrears  of  road-cess,  but  not  of  interest,  mclud^  under  head  of,      .  182 

execution  of  decree  for,           ... 273-74 

Liability  of  auction -purchasers  for, 274 

rights  of  fractional  co-sharers  in  executing  decrees  for,      ....  272 

non-occupancy  and  under-raiyats  liable  to  ejectment  for,  s.  66(1),  .  .  275 
decree  for  ejectment  for,  what  to  specify  and  when  to  be  executed,  s.  66  2) 

(3)1 265-266,  273 

effect  of  assignment  of, ^*  185 

of  produce  rent, * .  248 

waiver  of  right  to  eject  for, ^  .  276 

interest  on,  runs  at  12  p.  c,  s.  67,      .        • 281 

interest  on,  must  be  decreed, 281 

interest  on,  due  only  at  end  of  each  quarter 282 

contracts  for  payment  of  interest  on,  made  after  passing  of  Tenancy  Act,  282 
damages  for,  withheld  without  reasonable  cause,  or  defendant  improperly 

sued  for,  s.  68, 284-85 

limitation  in  suits  for, ,     .        286,  600,  602-3 

suits  for  must  include  all  rent  due  at  time    of  institution,  s.  43,  of  the  C. 

P.,  Code 461 

statutory  disabilities  in  suits  for,  s.  185  (i), 572 

unregistered  proprietor  cannot  recover, 255,  256 

so  also  an  unregistered  manager, 256 

and  an  administrator, 255 

landlord  not  bound  to  proceed  against  other  tham  recognized  tenant  for,  .  456 

landlord  may  sue  the  real  tenant  for, 441 

need  only  proceed  against  his  recognised  tenant 456 

rulings  as  to  set-off  m  suits  for,          # 462 

effect  of  ex  parte  and  unexecuted  decrees  for^            .         .        .         .         .  451-53 

limitation  on  landlord's  right  to  bring  successive  rent  suits,  s.  147,    .         .  466-67 

plaint  in  suit  for,  what  to  specify,  s.  148  (b) 467 

procedure  in  suits  for  what  for,  s.  148, ,  468-478 

application  of  provisions  of  s.  188  in  suits  for, S77'79 

provisions  of  this  Art  as  to  recovery  of,  to  apply  to  suits  for  recovery  of, 

arrears  of  rent  for  rights  of  pasturage,  forest  rights,  rights  ol  fisheries, 

&c.,  s.  193, *  587.  464-465 

receiver  not  required  to  register  his  name  in  order  to  recover,   .         .         .  257 

mortgagee 257 

registered  proprietor  entitled  to  recover 25^-58 
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ARR£A  OF  RE^T—contd, 

suit  for,  when  deposit  of  rent  has  been  made   under  s.  6,   to  be  brought 

within  six  months  of  date  of  deposit,  Sch.,  Ill,  Art.,  z  (a),  .         .       6uo,  603-4 
suit  for,   when  no  deposit  h^  been  n^ade  under,  s.  61,  to  be  brought 
within  three  years  of  last  day  of  year  in  which  deposit  fuH  due,  Sen., 
Ill,  Abi.  2(*) 600,604-6 

ASSESSORS— 

for  appraisement  of  produce-rents,  s.  70,  292-3 

for  estimating  compensation  for  improvements,  s.  Sa,         .  323 

ASSIGNMENT— 5^e*  Transpir. 

of  decrees  for  arrears  of  rent, 4681  470-72 

ASSIGNEE— 

meaning  of 464 

have  interest  vested 471 

of  landkMrd  could  not  acquire  occupancy- rights         .•.-..    99.100 
cannot  execute  renl-decree  unless  landlord^  interest  is  vested  in  him  471 

not  representative  * 470 

of  depree ;  application  for  execution  by 468,  470-72 

right  of ,  to  have  sale  set  aside    .*      .  .     ^.        .        .        •472,521 

ASSOCIATIONS— 

included  '*  in  person " ,        .  95 

ATTACHMENT— 

of  patni  tenure,  if  transferee  omit  to  register,  R^.  VIII  of  1819,  s.  7,  494 

distrain^  of  property  under,  s.  130 472 

lo  be  simultaneous  with  sale  procfamatioiii  s.  163, 506 

tenu^eor  holding  to  be  released  from,  s.  170, 574 

AWAY  tfOING  CROPS— 

rules  a?  to  whoi  raiyats  are  ejected,  s.  156, 487 

AYMADARS— 

descrit>ed Ivi 

badshahigrant^ xlix 

BANKAR^ 

one  Qf  the  particulars  of  a  receipt 593 

BANKI— 

annexed  to  Cuttack  dtsirict 593 

BAR— 

to  recovery  of  rent,  pending  notice  of  succession,  s.  16,      •  84 

to  bringing  successive  rent  suits,  s.  37, 177 

BARABHUM— 

Reg.  XXIX  of  i8i4  (GhatnUUi  tenures)  extended  to        ...        .         537 

BARGAIT  OR  BURGADAR 

as  to  tenancy *^ xlvi  &  xlvii 

BASINDA  RAIYATS— 

described xv 

BASTU— 5*^*  HOMBSTBAD. 

Battai  when  abwab  and  when  not 306,  308-9,  315 

AGOREBATAI— 

described 288 

BATAI— ^f^PRODUCB-RlNTS. 

BAZARS— 

B.  T.  Act  does  not  apply  to  land  let  for 106,  17 
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BAZYAFTI  TENURES— 

described xlix — lii 

BENAMIDARS— 

cannot  sue  for  ejectment 344 

in  benami  lease  or  transferSi  the  landlord  can  sue  the  real  tenant,              .  441 

a  landlord  must  however,  elect  between — and  real  tenant,                   .        .  441-42 
when  the  ostensible  landlord  is— for  a  3rd  party,  the  tenant  is  competent 

to  deny  his  lessor's  title 439-40 

a — is  entitled  to  apply  to  have  sale  set  aside, 521* 

so  also  a  real  owner, ^ .  521 

BENGAL  EMMBANKMENT  ACT— 

Act  II  B.  C.  of  1882,  claims  under,  recoverable  as  arrears  of  rent,    .        .  24 
BENGAL  YEAR— 

meaning  of  "  agricultural  year  "  where,  prevalent 34 

BENGAL  SURVEY  ACT— 

Act  V  of  187$  B.  C.  claims  under,  recoverable  as  rent,     ....  24 

Local  Government  can   make  rules,  conferring  on  Revenue  officer  any 

power  exercisable  by  any  officer  under  s.  189  (i)  (6)      .        .        .        .  583 

Deputy  and  Assistant  Superintendents  of  survey  vested  with  powers 

specified  in  s.  189  (i)  (b),  Rule  2,  Chapter  VI,  Appendix  II,         .        .  625 

BENGAL  TENANCY  ACT : 

passed  on  the  14th  March,  1885, i 

time  of  commencement  of  s.  i  (2), i 

local  extent  of,  s.  i  (3), .  2 

does  not  extend  by  its  own  operation  to  Calcutta,  Orissa,  or  the  scheduled 

districts,  but  may  be  extended  to  Orissa  or  any  scheduled  district  or 

part  thereof,  s.  i  (3), 2 

history  of, .        .        .    ^  •  xxxix-xlv 

not  a  complete  and  exhausted  Code  of  rent  law, 2 

objects  of, ,     .  xlii 

amendments  of,  ••.....•«..        .  615-17 

what  portions  of,  have  been  extended  to  Orissa, 3,  674 

provisions  of,  s.  84  of,  extended  to  Santal  Parganas,          ....  5 

not  in  force  in  Angul, 5 

application  of,  to  non-agricultural  land, '          22 

relation  of  landlord  and  tenant  roust  exist  before  provisions  of,  can  be 

applied, ^        .        .        .  138 

modifications  introduced  into  Chap.  X  by  the  Amending  Act  of  1898,  614 

jurisdiction  in  proceedings  under  s.  144, 4j5^ 

restrictions  on  extension  of  Act  by  a£[reenient,  s.  178,        .        .        .        .  326-30 

does  not  a£fect  ghatwali  or  other  service  tenure,  181,          .                .        .  533 

subject  to  local  custom  or  usage,^  applies  to  homestead  land,  s.  182,  .  .  544 
does  not  affect  custom,  usage  or  customary  right  not  inconsistent  with,  or 

expressly  or  impliedly  abolished  by  in  s.  18;^, 3^3 

does  not  anect  powers  and  duties  of  Settlement-officers,  s.  195  {a),  .         .  589 

or  realization  ot  rent  in  Govern ment,or  Wards'  Estates,  s.  195  {b),  .  .  589 
or  ^avoidance  of  tenancies  and  incumbrances  by  sale  for  arrears  of  Govt. 

revenue,  s.  195  (c), 589 

or  partition  of  revenue-paying  estates,  s.  195  (</), 389 

or  patni  tenures,  s.  195  {e) 589 

or  any  special  or  local  law  not  expressly  or  impliedly  repealed,  s.  195  (/"),  589 
to  be  read  subject  to  Acts  hereafter  passed  by  the  Lieutenant  Governor 

of  Bengal,  s.  196, 590 

BEQUEST— 

of  permaYient  tenure,  s.  11,                                           .        .                  .•       .  ^5 

whether  occupancy  rights  can  be  subject  of, 145 

right  to  bequeath  ghatwali  tenures  nqt  aff^ted  by  provisions  of  the  Act    .  -    ,  536 
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BHAOLI  SYSTEM— 5ee  Produce  Rent. 

.BHUTAN  DUAR'S  ACT. 

repealed  by  Act  VII  B.  C.  of  1895, 4 

repeal  of,  makes  Civil  Procedure  Code  applicable  to  western  Duars,  1 

BHATTA— 

when  an  abwab,  307 

BIDDING— 

must  be  actual 508 

BOARD  OF  REVENUE: 

irftt ructions  t>f,  regarding  receipt  and  payment  of  landlord's  fees,      .        .  80 

instructions,  of,  regarding  local  enquines  as  to  prevailing  rate,  .         .  170,  171 

price-lists  prepared  by  Collector  to  be  submitted  to  and  to  be  approved  or 
revised  by,  error  in  price-lists  may  be  corrected  with  sanction  of,  s. 

39  (3)  (4)» .      ...        '        • .       •  ,     •        •        •        •        •_       •        •  182 

power  to  revise  pnce-lists  of  staple  food -crops,  s.  38  (4),  .        .        .        .  182 

instructions  of,  tor  guidance  of  officers  dealing  with  applications  for  com- 

hiutation  of  produce  rents, 185 

no  appeal  from  order  undersub-sections  (6), 187 

instruction  as  to  standard  of  measurement, 351 

rules  as  to  settlements  and  settlement  laws, 359-3^4 

instructions  regarding  levy  of  Court,  process  and  copyings  fees,  in  Survey, 

and  Settlement  cases, 406-407 

to  prescribe  fee  to  be   paid  by  purchaser  of  estate  or  tenure  at  sale  for 

arrears  for  service  of  notice  of  annulment  of  incumbrance,  s.  167  (2),     .  509 

fees  for  service  of  notice  on  incumbrancer,  p.  392  and  Appdx.  Il,  Chap. 

VII,  Rules  1—4, 635-636 

survey  and  settlement  rules  of,  when  legal,         .       • 584 

formse^recordsof  rights  prescribed  by,  Appdx.  II, 652-659 

BOUNDARIES: 

of  land  t«>  be  specified  in  plaint  in  suit  for  recovery  of  rent,  s.  148  {h),        .  467 

include  all  lands  covered  by  them 231 

BREACH : 

of  conditions  ot  contract  liability  to  ejectment  for  ss.  10,  18  (b),  25  (*),  44 
(*)» 72,  85,  139,  189 

suit  for  ejectment  of  tenure-holder  or  raiyat  for  breach  of  condition  to  be 

instituted  within  one  year  of  breach.  Art.  i  of   Schd.  Ill,      600-602,  145,  19a,  75 

of  contract,  compensation,  for,  s.  155  (i),    .        .        .        .  .        .  484 

BUILDING:  See  Homestead 

occupancy   rights  could  not  be  acquired  under  former  law  in  land  covered 

with, 105,  106 

acquisition  of  land  of  holding  by  landlord  for  building  and  other  purposes, 

s.  84 ; 327-329 

BURDEN  OF  PROOF:  See  Onus  of  Proof . 

BURNING  OR  BURYING  GROUND.      ^ 

a  protected  interest  in  case  of  sale  of  tenure  or  holding  for  arrears,  s.  160 

(c) *       502 

CADASTRAL : 

meaning  of 625  foot  note. 

CALCUTTA— 

B.  T.  Act  does  not  extefid  to  town  of 2 

meaning  of  "Town  of  Calcutta ;  "  B.  T.  Act  is  not  in  force  in  the  muni- 
cipal add^  areas " 2,  3 

law  of  landlord  and  tenant  in  town  of 2 

Government  revenue  in,  how  realised 3 

deduction  by  tenant  from  rent,  when  land-revenue  recovered  from  him 
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CANALS— 

protection  of,  oasale  for  arrears  s.  160  (c) 502 

CASTE— 

when  to  be  considered,  in  determining  prevailing  rate        .        .        .        .  169 

CERTIFICATE— 

under  Act  VII  of  1889  not  necessary  to  collect  arreas  of  rent    .  .  257 

of  final  publication  of  record-of-rights *      .  376,  388 

to  purchaser  or  distrained  produce  s.  33, 419 

of  collector  as  to  necessity  of  acquiring  land  or  holding  for  building  and 
other  purposes  not  concluded 45^,  24 

CERTIFICATE  PROCEDURE— 

Act  VII  B.  C.  of  1868  (under  Ben.  Act  I  of  1895)  applicable  to  recovery 
of  rents  from  tenants  of  Government  estates  s.  196  (^)  .        .        .        .  584 

CESSES— %$■««  Abwabs,  Roadcess. 

certain,  held  in  one  case  to  be  "rent" 55 

road  cess  and  public  works  cess  are  not  rent,  but  are  recoverable  as  rent  24 

s.  153  of  B.  T.  Act  (as  to  appeals)  applies  to  suit  for        ...        .  24 
s.  i74of  B.T.  Act  (setting  aside  sale)  applies  where  tenure  or  holding 

is  sold  in  execution  of  decree  for             .     ♦ 24 

cAflttifetiiarx  cess  when  "rent "           .        ,        9 25 

road  cess ;  sale  of  tenure  for  arrears  of 24 

,»         when  to  be  paid 245 

„          returns ;  admissibility  of ,  in  evidence 455 

no  higher  rate  recoverable  than  shown  in  road  cess  return                 .        .  449 
owners  of  rent-free  lands  not  bound  to  pay  road-cess  before   publication 

of  valuation  rolls,           .  ^ 450 

rental  must  be  stated  in  the  road-cess  return  otherwise  not  recoverable,^  • 

higher  rate  not  recoverable,            •.**  456 

road-cess  not  a  tax  or  income, 450,  451 

road-cess  ;  sale  in  execution  of  decree  for •  .  24 

„         setting  aside  sale  for  arrears  of 24 

on  under-tenure ;  liability  for 

appeal  in  suit  for 478 

enactments  as  to '24 

previous  decrees  at  for  cesses  at  certain  rate  do  not  operate  as  res- judi- 
cata,         458 

dak  cess \  when  "rent" *     .        .        .  24 

„          described            .        .        .                .        .        .                .        .  24 

„  defined  ;  when  tenant  liable  to  pay  ;  not  an  illegal  cess ;  suit 

for,  cognizable  by  Small  Oause  Court  .  .24,  304,  305 

n          appeal  in  suit  for 478 

„          Act  relating  to •        .        .        .        .  24 

illegal.    See  Abwabs.  « 

CHAKRAN— S'ee  Service  Tenure. 

CHUR  OR  DEARAH  LAND— 

raiyat  of,    not  to  acquire  right  of  occupancy  in  land  until  he  has  held  it 

for  12  and  meanwhile  to  pay  such  as  may  be  agreed  on,  s.  180  (i)         .  533 

collector  on  application  of  landlord  or  tenant  may  declare  that  land  has 
ceased  to  be,  s.  188 533 

CHAPPARBAND  RAIYATS— 

described •        .        .  xv 

CHARTER  OF  HIGH  COURT— 

s.  15 ;  power  to  interfere  with  orders  of  Special  Judge      .        •        ,        .         476 


Digitized  by 


Google 


690  INDEX. 

Page. 

CHAUKIDARI  CESS— vJ^^r Cesses. 

not  rent  and  not  recoverable  as, 25,  24 

.     when  may  be  recovered »  as  such  not  an  abwab 30^  306 

CHAUKIDARI  CHAKRAN- 
Se$  Service  Tenures. 

CIVIL  COURTS 

procedure  to  be  followed  by,  when  permanent  tenure  or  holding-  at  fi^xed 
rates  is  sold  in  execution  of  decree  other  than  decree  for  arrears  of  reat 
s.  13, 81 

to  gfve  receipt  for  deposit  of  rent,  which  will  operate  as  a  valid  acquitance, 
s.  62,        . 262 

has  power  to  authorize  acquisition  by  landlord  of  land  of  holding  for  butt- 
ding  and  other  purposes,  s.  84, 327 

limitation  of  jurisdiction  of,  in  matters  relating  to  rent,  where  a  settlement 
of  land  revenue  is  being  or  is  about  to  be  made,  s.  104  H,      .        .        .  389 

bar  to  jurisdiction  of,  when  a  settlement  of  land  revenue  is  not  being  or  is 
not  about  to  be  made,  s.  109^ 379 

!ftay  of  proceeding  in,  during  preparation  of  record  of  rights,  s.  1 11,  462 

limitation  of  junsdiction  oC  in  maters  other  than  rent  relating  to  record 

of  rights,  s.  1 1 1  A,  .        .        •   •    /         •        •      .  •         •        •        •        •  402 

special  register  of  suits  to  be  kept  by,  in  forms  prescribed  by  Local  Govern- 
ment, s.  146, ,        .  466 

CIVIL  PROCEDURE  CODE: 

made  applicable  to  Western  Duars  by  repeal  of  Bhutan  Duan  Act,  4 

provisions  of  s.  373,  for  withdrawal  of  suit  not  affected  by  provision-  pro- 
hibiting landlords  from  bringing  rent-suit  until  lap^  of  three  monthSi 

«.37(2j rn 

provisions*of  Chap.  XLII  of,  to  apply  to  second  appeals  from  decisions  of 

Special  Judge  under  Chap.  X,  s.  109A  (3) 399 

Hign  Couft  has  power  to  modify  Civil  Procedure  Code  in  its  application 

to  landlord  and  tenant  suits,  s.  143  (i), 461 

subject  to  High  Court  Rules,  Civil  Procedure  Code  to  apply  to  s\ich  suitt, 

s.  143  (2) 461 

what  sections  of,  do  not  apply  to  suits  for  recovery  of  rent,  s.  148  <«)  .  407,  408 

ss.  278  to  283  of,  do  not  apply  to  a  tenuve  or  holding  attached  in  execution 

of  arrears  due  thereon,  s.  170  (i), 514 

CLASSIFICATION— 

of  tenants  and  raiyats  s.  4 48 

COLLECTION  PAPERS : 

rulings  regarding 4S3'455 

COLLECTOR— 

in   Angul :  power  of,  to  require  proprietors,  etc.,  to  furnish  information  or 

documents        ...      * 5 

defined  s.  3(6) \ 13 

what  officers  appointed  to  discharge  functions  of *     37 

effect  of  appointing  officers  to  discharge  particular  functions  of  .        .         .  38 
sub-divisional  officers  invested  with  certam  powers  of         ...        .  37 
payment  of  landlord's  fee  and  service  of  notice  through,  on  transfer  of.  per- 
manent tenure  s.  14  to  14 .'       79,  9i,  83 

notice  to,  of  sale  of  permanent  tenure  for  arrears  of  rent :  for  what  purposes 

such  notices  are  used  ss.  12  to  14 •        79f8^»S3 

notice  in  case  ef  succession  to  permanent  tenures 83 

functions  of,  in  connection  with  price-lists  s.  39 \B 

commutation  I>v,  of  .produce-rents  paid  by  occupan^  rttiyaits^  40    •        .  183 

pow^r  of,  to  order  appraisement  or  division  of  produce  s.  69       •    •     .        ^  286 
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COLLECTOR— co«/^. 

what  officers  vested  with  powers  of,  as  to  produce- rents      .         .        .       ^  290 

to  decide  questions  as  to  improvements  s.  78       .        .        .         .        ^        .  323 

certificate  of ;  acquisition  of  land  upon  s.  84 327,  328 

publication  by,  of  notice  of  abandonment  s.  87 338 

permission  of,  when  required  to  measurement  of  land  s.  90        .         .   •    .  345 

application  by,  as  to  appointment  of  common  manager  s.  94       .        .  352 

Civil  Court  to  notify  to,  its  decision  in  suit  as  to  Settlement  Kent  Roll  s.  104  390 

application  to,  to  serve  notice  of  incumbrances  s.  167  .....  C09 

declaration  by,  that  land  has  ceased  to  be  chur  or  dearah  s.  180        .         .  ^34 
COMMENCEMENT— 

of  B.  T.  Act 2 

of  Ch.  XII  of  B.  T.  Act  (distraint.) 412 

of  B.  T.  ^ct  Amendment  Act  (Ben.  Act  III  of  1898)          ....  615 
COMMISSIONER— 

appeal  to,  from  order  for  commutin|^  produce-rent,  s.  40,  ...  184,  185 

control  by,  in  respect  of  order  refusmg  to  commute  produce-rent        .        .  184,  185 

COMMUTATION—  * 

*  • 

Of  rent— 
on  application  of  occupancy  rmyat  or  his  landlord  .  .        183  to  187 

instructions  by  Board  of  Revenue  as  to. 185 

procedure  when  application  for,   is  opposed  on  ground  that  rent  is  not 

payable  in  kind 200 

where  rent  is  received  in  money  as  a  matter  of  indulgence      .        .         .  20J 

when  an  appeal  lies  and  when  not 1 84,  1 85 

costs  payable  by  applicant **       187 

bar  of  contracts  affecting  right  to,  s.  178  (3)  (8) 184 

limitation  of  right  to  bring  successive  enhancement  suits  after,  s.  37,     •  177 

COMPENSATION— 

for  raiyat's  improvements  in  case  of  ejectment,  ss.  82,  83,  ...  325,  326 

person   whose  property   has  been   wrongfully   distrained   may   sue  for, 

s.  I40» *  422 

relief  against  forfeiture  by  payment  of,  s.  155, 484-87 

rulings  regarding  notice  to  pay, ^.         .         .  485 

CO -sharer  landlords  may  sue  for, 486 

tenant  cannot  by  contract  made  before  or  after  passing  of  this  Act  divest 
himself  of,   or  limit,   right  to  claim,  for  improvements  made  by  him, 

s.  178  (i)  {d) 526 

CONSTRUCTION— 

of  the  Tenancy  Act,  s.  ^96,                 .         .        .     ^ 590 

CONTRACT—  *      . 

of  enhancement  of  rent,  registration  of,  s.  29  (a) 147 

creation  of  permanent  tenures  by,      .     / 27 

enhancement  of  rent  by,  s.  29, .        .         .  147 

for  interest  on  arrears  made  after  passing  of  Act,  s.  178  (3J  {h)  .  281,  527,  530 
what  rights  not  effected  by  contract  between  landlord  and  tenant  made 

before  or  after  passing  of  Act,  s.  178  (i), 526 

nothing  in  contract  made  between   15th  July,  1880,  and  passing  of  this 

A-ct  to  bar  acquisition  of  occupancy-right,  s.  178  (2),  .         .         .  526 

what  rights  not  affected  by  contract  between  landlord  and  tenant  made 

after  passing  of  this  Act,  s.  178  (3),       .        .         .        •        .         .      *.  526 

leases  for  reclamation  of  waste  land,   contracts   barring  acquisition  of 

occupancy- right   in   land  reclaimed    by  landlord,   and  contracts  for 

89^  .  • 
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CONTRACT— cow^. 

temporary  cultivation  of  orchard   land   not  affected  by  provisions  of 

s.  178,    provisions  i,  ii,  and  iii, 527 

notwithstanding  contract  between  parties  a  Revenue-officer  when  mak- 
ing settlement  of  land  not  permanently  settled  may  fix  fair  and  equit- 
able rent,*s.  192 586 

COPY: 

landlord  bound  to  keep  copy  of  statement  of  account'given  to  tenant  at 

•lose  of  year,  s.  57  (3) 253 

penalty  for  failing  to  keep,  s.  58  (3) 253 

Board  of  Revenue's  circular  regard  grant  of,  and  fees  on,  in  settlement 
cases, 305,  306 

CO-SHARER  :  See  Joint  landlords, 

co-sharer  landlord  cannot  sue  for  enhancement  of  tenure  .         .        .152,  579 

each  co-sharer  raiyat  acquires  status  of  settled  raiyat,  s.  20  (5)  .         .  891 

an  occupancy- right  acquired  by  co-sharer  proprietor  or  permanent 
tenure-holder  ceases  to  exist,  but  a  person  having  a  right  of  occupancy 
does  not  lose  it  by  becoming  c<^sharer,  proprietor  or  tenure-holder, 

s.  22 * '.        ,        .  114,  115 

co-sharer  landlord  cannot  enhance  rent  of  occupancy  raiyat      .         .        .152,  579 
suit  for  alteration  of  rent  on  account  of  alteration  of  area  cannot  proceed 

at  instance  of 229 

tenant  may  deposit  rent  payable  to  co -sharers,  when  he   is  unable  to 

obtain  their  joint  receipt,  s,  6\  {\)  (c) 258 

service  of  notice  of  deposit  of  rent  on  one,  will  not  reduce  period  of  limita- 
tion jn  suits  for  arrears  to  six  months 261,  262 

service  of  notice  of  deposit  of  rent  due  to  co-sharers,  63  (2)      .  .  263 

rights  of,  in  executing  decrees  for  arrears  of  rent. 

cannot  af>ply  for  appraisement  or  division, 582 

all  co-sharers  must  be  made  parties  to  suits  for  apportionment  of  rent      .  582 

cannot  measure  lands  of  estate  or  tenure 582 

cannot  apply  for  settlement  of  rent  under  s.  105,  in  cases  in  which  a 
settlement  of  land  revenue  is  not  being  or  is  not  about  to  be  made,        .  582 

cannot  distrain,  ss.  121,  188 583 

may  sue  for  compensation  under  s.  155  (h) 486 

cannot  apply  for  registration  of  improvements,  s.  90  .    *     .         .  582 

can  eject  trespassers  but  not  tenants 581,  486 

cannot  apply  for  determination  of  incidents  of  tenancy,  .         .  582 

cannot  attach  tenures  or  holdings  in  execution  of  decrees  for  share  of 

rent, 583 

joint  landlords  must  act  collectively  or  through  common  agent,  s.  188       .  577 

co-sharer  landlords,  powers  of  mider  former  law 577 

powers  of,  under  this  Act      • 578 

application  of  s.  188  to  suits  for  arrears  of  j-ent 577-79 

suits  for  damages  by  .         .         ,         # 583 

COUNTERFOIL: 

landlord  to  keep  counterfoil  of  each  receipt.given  to  tenant,  s.  58  (2)         .  253 

penalty  for  failing  to  keep,  s.  58  (3) 254 

COURT-FEES : 

in  suits  for  enhancement  of  occupancy  raiyats'  rent  or  for  abatement  of 

rent         •        . 169 

COURT  OF  WARDS-^y^eLBAsi. 

these  provisions  not  affected  by  the  Act,  s.  195  .  .         .  589 
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COURT  OF  WARDS— c^«^£/. 

may  be  appointed  manager,  s.  95  (a),         .        .    * 353. 

1  he  Court  of  Wards  Act  to  apply  m  such  case,  s.  97,       .        .        .        .  355 

CROPS— vJ^tf  Away-going  Crops,  Distraint,  Price-lists,  Commutation, 

Appraisement.  • 

enhancement  of  rent  of  land  held  at  specially  low  rate  in  consideration'  of 

cultivating  a  particular  crop,  s.  29  (3)^    ..;...         .147,148* 

Local  Government  may  empower  Revenue-officer  to  cut  and  thresh   and  • 

weigh  produce,  s.  189(1),        .         .         . 583 

rules  for  preparation  of  price  lists  of  staple  food  crops,  s.  39,    .      \         .  182 

rights  and  liabilities  as  to  possession  of,  m  case  of  produce  rent,  s.  71,      .  .      293 

penalty  for  interference  with,  s.  186  (c), 576 

what  crops  can  be  distrained,  s.  121 412 

right  to  reap  distrained,  s.  126 417 

distrained,  may  be  sold  standing,  s.  129             418 

CROWN— 

on  failure  of  heir,  permanent  tenure  escheals  to, 78 

CULTIVATOR— 5"^^  Raiyat. 

lease  of  cultivator  exempt  from  stamp  duty 

CUSTOM— See  Utbandi,   Usage. 

to  be  regarded  in  determining  whether    a    tenant    is    a   teniireholder 

or   raiyat,  s.' 5  (4)  (a) 49 

landlord  may  enhance  rent  of  tenure  in  accordance  with,  s.  6  (a)      .        .  53 

tenures  permanent  by,  S.I  83 '^2,  553-569 

occupancy-rif^hts,  acquisition  of  by,  s.  19 188 

occupancy -raiyat  not  entitled  to  cut  down  trees  in  contravention  of  k)cal 

custom,  s.  23, 120 

occupancy -rights,  subject  to,  devolve  on  death  in  the  same  way  as  other 

immoveable  property,  s.  26, 145 

occupancy- rights  transferable  by,  and  not  otherwise,  .        .        .    129.125-136 

occupancy- rights  not  transferable  by,  do  not  pass  at  execution  sales,         .  128-129 

onus  of  proof  of  custom  of  transferability  of  occupancy-rights,  .         .         .  132 

occupancy- rights  transferable  by,  how  to  be  transferred    :                 .         .  131 

a  non -occupancy-right  may  be  transferable  by 200 

right  of  occupancy  may  be  acquired  by  under  raiyat  by,  s.  183  111.  (2)      .  553 
to  be  regarded  by  Revenue -officer  in  determining  whether  land  is  private 

land.  s.  120(2) 410 

incidents  of  tenancy  of  homestead  land  held  by  raiyat  otherwise  than  as 
part  of  holding  as  raiyat  to  be  regulated  by,  and  subject  to,  by  pro- 
visions of  this  Act,  s.  182         .         .         .         .  , 544 

local  custom  or  usage  as  to  homestead  land 545-553 

nothing  in  this  Act  to  affect    cus/om.  usage    or   customary  right    not 

expressly  or  impliedly  modified  or  abolished  by  its  provisions,  s.  183     .  553 

usage  and 553-58 

elements  of 558-69 

proof  of  custom 5^7-69 

CUSTOMARY  RATE— 

rent  of  tenure-holder,  when  liable  to  enhancement,  may  be  enhanced  to 

limit  of  s.  7  (i) •.         .  62 

when  no  customary  rate,  may  enhanced  up  to  limit  Court  may  think  fair 

and  equitable,  s.  7  (2) 62 
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DAKCESS— 

not  rent  and  not  recoverable  as  such 24,  304 

not  an  abwab 304 

DAKHILA— ^tfe  Receipt. 

DAMAGES-v 

up  to  25  p.  c.   may  be  awarded  for  rent   withheld  without  reasonable 
cause,  or  to  defendant  improperly  sued  for  rent,  s.  68    .  .         .  284/285 

may  be  awarded  for  non-payment  of  cesses 286 

interest  cannot  be  decreed  when,  awarded 285 

DANABANDI— 

described  s.  69 288,  289 

DAR-OHUKANIDAR— 

in  Western  Duars  ;  rights  and  obligations  of,  not  affected  by  B.  T.  Act  .  4 

DARJEELING  DISTRICT— 

B.  T.  Act  is  not  in  force  in         .  ^ 4 

what  tenancy  laws  in  force  in     .*       .        .  4 

DEARAH  LAND— vJee  Chor  and  Dbarah  Land. 


DECENNIAL  SETTLEMENT- 
Introduction  of  . 


DECISION  OF  DISPUTES— 

As  TO  Enjribs  in,  or  Omissions  from,  Ricord-of^ Rights — 
procedure  for,  before  passing  of  Bengal  Act  III  of  1898    ....  364-368 
,.  ,      after  „         ,  .        .        .364-366 

difference  between  procedure  for,  where  a  settlement  of  land -revenue  ts 

and  where  it  is  not  being  made 376 

under^s.  103,  before  its  amendment  by  Bengal  Act  III  of  1898         .         .  377 

,,  as  it  now  stands 378 

where  settlement  of  kind-revenue  is  being  or  is  about  to  be  made — 

changes  in  former  law,  and  reasons  therefor 403 

where  settlement  of  land-revenue  15  not  being  or  is  not  about  to  be 
made — 
object  of  changes  made  by  Bengal  Act  III  of  1898 


application  of  provisions  to  temporarily-settled  estates      • 

institution  of  suit  before  Revenue-officer  (s.  io6) 

power  to  transfer  suits  to  Cfvil  Court  .... 

former  law  .         .    * 

when  decision  of  Revenue-officer  openiites  as  res  judicata 
res  judicata         ......... 

Revenue-officer  should  not  dispute  as  to  ri|2fht-of-way 

distinction  between  '*  objections  "  and  *'  disputes  *'    . 

proceedings  for  decision  of  disputes  under  s.  106  are  '*  suits  " 

compromises,  or  non-appearance,  in  suits  under  s.  106 

procedure  to  be  adopted  by  Revenue-officer  (s.  107) 

why  the  words  from  "  of  a  Civil  Court  in  a  suit  between  the  parties  ' 

were  jnserted  in  s.  107 

revision  by  Revenue-officer  of  order  deciding  dispute  s.  168 
bar  to  jurisdiction  of  Civil  Court        ...... 


376-38-^ 
376 
394 
395 
395 
39<^ 

30.  397 
396 
395 
396 

397 


399 

399 
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DECISION  OF  DISPUTES— c^«^. 

appeal  to  special  Judge  and  Hieh  Court  (s.  lopH) 399 

the  words     sections  105  to  108  both  inclusive  "were  inserted  in  s.  iop(A) 

to  make  it  clear  that  an  appeal  big  to  the  Special  Judge  only  from 

orders  and  decision  of  Revenue -officers  setting  rent       .        .        ^       .  399 
appeal  to  High  Court  from  decision  of  Special  Ju(^e  determining  the 

existing  rent 399  • 

effect  of  decisions  given  before  commencement  of  Bengal  Act  III  of  1895, 

appeal •      452 

rules  as  to  Court-fees 400 

suit  by  co-sharer  landlord  for  s.  188 582 

Revenue-officers  are  Judicial  officers 399 

DENIAL  OF  LANDLORD'S  TITLE— 

ejectment  for,  under  former  law 142,  143 

no  ejectment  for,  under  the  present  law      ......      i^3-i45i435 

or  ground,  under  the  former  law,  for  ejecting  a  non -occupancy- raiy at  191 

effect  of,  under  B.  T.  Act  .        . 144 

by  under-rflty*^  does  not  involve  forfeiture 144 

effect  of,  on  application  of  presumption  as  to  fixity  of  rent         .        .        .  222 

prohibition  of 437 

tenant  may  show  that  landlord's  title  has  expired  or  been  defeated  •        .  439 

"        "    dispute  derivative  title 439 

"        "     show  want  of  title  in  landlord's  representative          .        .        .  439 

"        "    question  title  of  allied  assignee  of  admitted  landlord     .        .  439 

benamidars        ...  * 441, 439 

when  limitation  begins  to  run,  on  tenant  setting  up  adverse  tide        .       •*  440 

when  tenant  can  set  up  adverse  title 440 

claim  to  title  by  virtue  of  adverse  possession  which  commenced  wrongfuHy  440 

DEPOSIT  OF  RENT— 

cases  in  which  rent  may  be  deposited  in  Court,  s.  61          .        .        ^        .  258 

fees  on  applications  for '       261 

where  several  landlords,  notice  of  deposit  must  be  served  on  each  s.  63    .  263 

receipt  to  be  given  by  Court  s.  62 ^    .         .        .  262 

can  onlv  be  made  of  rent  already  due        .        .        .        .    *    .                 .  261 

may  be  made  by  transferee  of  tenaney 259 

principles  of  B  T.  Act  as  to,  explained  by  High  Court    ....  262 

notification  of  receipt  of  s.  63 263 

power  of  Court  to  pay  away  or  refund  money  deposited  s.  64    «        .        .  264 

by  purchaser  of  under-tenure  ;  effect  of,  as  regards  rights  of  zamindar   .  260 

effect  of  drawing  out  rent  deposited  in  Court    .  •      .        .        .                 .  261 

government  rules  as  to  fees  for           ........  261 

DEPUTY  COLLECTORS—  •* 

rent-suits  in  Orissa  are  tried  by         ........  3 

certain,  appointed  to  discharge  functions  of  Collector  in  ss.  69-71      .        .  37 

all,  appointed  to  discharge  certain  functions  of  Revenue-officer          .        *  38 

DILUVION— 5'tftf  Alluvion  anb  Diluvion. 

DISTRAINT— 

tenant  cannot  deny  right  of  registered  proprietor  to  distrain,  and  plead 

payment  to  unregistered  person  s.  121 412 
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DISTRAINT— c(>«/<^. 

of  produce  of  holding  sub-lets.  121,  proviso 414,  4^3 

when  application  for.  may  be  made  s.  1 21 412 

ordinaniy  through  Civil  Court  only  s.  121 412 

what  may  be  distrained  s.  121 4" 

by  whom  s.  121 412,  4^3 

for  what  dues  s.  12     ••••.-. 4i3 

what  crops  or  other  products  may  be  distramed,  s.  121  {a)  and  {fi)   .        .  4" 
no  distraint  by  proprietor  not  registered    under  the  Land  Registration 

•  Act,  s.  121  proviso  (i) 412 

or  for  rent  in  excess  of  previous  rent^  unless  payable  under  a  contract  or 

by  virtue  of  a  proceedings  under  the  Act,  s.  121  (2)       .         .        .        .  4U 
or  to  distrain  produce  of  part  of  holding  sub-let  with  landlord's  written 

consent,  s.  121  (3) 4^3 

form,  contents  and  verification  of  application  for,  s.  122     .         .  .  4*4 

applicant    to    file    with    application    necessary    documentary    evidence, 

s.  123(1) 415 

Court  may  examine  applicant,  s.  123  (2) 4^5 

may  prohibit  removal    of    produce  pending    disposal    of    application, 

s.  123  (3) .•  4»5 

suspension  of   distraint  order  •made  a  considerable  time  before  crop  is 

ready,  s.  123  (4) 4^5 

mode  of  distraint,  s.  124     .         . .  4rt» 

notification  of  distraint  in  accordance  with  rules  made  by  High  Courts, 

s.  124 ,      •  416 

produce  that  cannot  be  stored  not  to  be  distrained  less  than  20  days 

before  it  is  ready,  s.  124         .........  416 

distraining  officer  to  serve  defaulter  with  written  demand  of  arrears  and 

cosf  with  account,  s.  125  (i) 41? 

to  serve  also  other  person  whom  he  has  reason  to  believe  to  be  the  owner 

of  the  distraint  property,  5.  125  (2)         .        .         .        .         .        .         .  4^7 

service  to  be  personal,   if    possible ;    if  not,    then  substituted  service, 

s.  125  (3) 4^7 

distraint  not  to  prevent  person  from  reaping,  gathering  or  storing,  s.  126  4*7 

if  'person  'entitled   fails    to  reap.    &c.,   distraining    officer  may    reap, 

5.126/2)         .         .        •,    .  •         •       /..-..•«=•         •    r   •         •  ^^'^ 
distrained  property  to  remain  in  charge  of  distraining  officer  or  of  person 

appointed  by  him.  s.  126  (3)  .         ........  4^7 

unless  demand  satisfied,  proclamation  to  issue  for  sale  in  not  less  than 

three  or  more  than  seven  days,  127  (i)  ......        .  4>S 

sale- proclamation   to  be    struck    upon    conspicuous  place  in    village, 

s.  127  (2) 418 

sale  where  to  be  made,  s.  128     .         ' 4Jj 

when  produce  may  be  sold  standing,  s.  129 4^8 

manner  of  sale,  s.  130        ♦. A^^ 

postponement  of  sale,  if  fair  price  not  offered,  s.  131 4»9 

payment  of  purchase- money,  s.  132    .    \ 4^9 

certificate  to  be  given  to  purchaser,  s.  133 t  4^9 

sale-proceed  how  to  be  paid,  s.  134 4*9 

who  may  not  purchase,  s.  135     .         .         .         .         .        •.•.,/         "  ^^ 
on  the  deposit  of  the  amount  of  demand,  distraint  to  be  withdrawn, 

s.  136  .... 420 

and  receipt  given  for  amount  deposited,  s.  136  .         .        .         .....      4^ 

distiainincr  officer  to  pay  into  Court  at  once  amount  deposited  with  him, 

s.  136  (>) 421 

receipt  a  full  protection  for  subsequent  claim  for  some  arrears,  s.  136  (3)  .  421 
deposit  to  be  paid  to  the  applicant  for  distraint  after  one  month,  unless 

*"     meanwhile  suit  instituted,  s.  136  (4)        .        .         .         .     ;  .         •         .  4^1 
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DISTRAINT— co«^(f. 

taking  by  landlord  of  amount  deposited,  not  a  consent  to  tenant's  sub- 
letting, s.  136  (5)    421 

inferior  tenant  may  deduct  from  rent  payable  to  landlord  amount  paid 

under  pressure  of  distraint,  s.  137  (i) 421 

but    this    not    to  affect    his  right    to    sue    for  amount  not  deducted, 

s.  137  (2)         .         .        .         .         .         .         .         .        .        .         .         .  421 

right  of  superior  landlord  to  prevail  in  case  of  conflict  between  superior 

.     and  inferior.rights,  s.  138         .         .         . 422 

distraint  dt-der  to  prevail  over  attachment  by  Civil  Court,  s.  139        .        .  •  422 
but  surplus  sale-proceeds  not  to  be  paid  away  without  such  Court's  sanc- 
tion, s.  139 422 

no  appeal  from  orders  of   Civil  Court  in  matters  relating  to  distraint, 

s.  140 422 

but  suit  for  compensation  will  lie  for  illegal  distraint,  s.  140        .         .         .  422 
Local  Government  may,  in  special  cases,  of  authorize  distraint  without 

application  to  Civil  Court,  s.  141 424 

Local  Government  may  rescind  such  order,  s.  141  (i)        •        .         .         .  424 

High  Court  may  make  rules  to  regulate  produce  in  distraint,  s.  142  .         .  425 

penalties  for  wrongful  acts  of,  or  connected  wifti,  s.  186     .         .        .        .  576 

suspension  of  the  distraint  provisions         .         / 412 

rules  made  by  the  High  Court  upon  the  provisions  of        .        .      415,  416,417, 420 

charges  on  account  otprivileges  for  distraint 336 

DISTRICT  lUDGE— 

power  of,  to  call  on  co-owners  to  show  cause  why  they  should  not  appoint 

common  manager,  s.  93,     • 352 

power  of,  to  order  co-owners  to  appoint  common,  manager,  if  cause  is  not* 

shown,  s.  94, 353 

power  of,  to  appoint  common  manager  if  order  not  obeyed,  s.  95,      .       ,.  353 
powers  of  supervision  of,  over  manager  appointed  under  s,  95,  s.  98         .  353,  35s 

power  of,  to  restore  management  to  co-owners,  s.  99,         .        .        .        .  356 

DISPUTES— 

See  Decision  op  Disputes. 

DIVISION— 

S^e  Sub-Division. 

DIWANI— 

grant  of,  to  British  Government 

DOCUiMENTS— 

kept  in  connection  with   samindari  manageiient;  admissibility  of,  in 

evidence  .        .         .*       •.•/.; 453-455 

road-cess  returns  :  admissibility  of,  in  evidence  .....  455 

DRAINAGE— 

and  charges  therefor ;  Acts  relating  to 24 

DWELLING  HOUSES— 

acquisition  of  occupancy-rip^ht,  under  former  law,  in  land  occupied  by      .  105,  106 

right  of  non-occupancy-^atya^  to  erect,  s.  76, •      .  320 

protected  interest,  s.  160, 502 

See  HoMBSTSAD. 
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EJECTMENT- 

of  raiyats  holding  at  fixed  rates,  s.  18 B5,  73 

wrongful,  does  not  prevent  accrual  of  occupanc^^^right       ....  105 

„        effect  of,  on  retention  of  occupancy-right  ....  104 

of  permanent  tenure-holder —  . 

only  for  bfcach  of  contract,  s.  10, 73 

not,   €,f,y  for  non-pa3nnent  of  rent,  or  for  making  improvement,  or  for 

grantmg  a  mukarrari  lease 75 

limitation 75* 

grounds  on  which  raiyat  holding  at  Bxed  rates  is  liable,  s.  18  (&),       .  85 
of  occupancy-rtfiytf^ — 

grounds  for,  s.  25 ' 139,  140 

none,  on  mere  breach  of  covenant 140 

none,  by  purchaser  of  estate  at  revenue-sale 

procedure  before,  s.  155 484 

what  would  amount     to  an    improper  user  of    land,    giving    right 

to 140,  120,  121,  125 

denial  of  landlord's  title  no  ground  qf, 142-145 

non-payment  of  rent  no  ground  of^  occupancy  raiyat,        ....  141 

when  may  be  decreed  for  invalid  transfer  of  whole  or  part  of  holding,       .  132-136 
limitation  in  suits  for,  of  occupancy-raiyat,        ......  145 

grounds  qf,  of  non -occupancy-raiyat,  s.  44 189,  190 

conditions  of,  of  non-occupancy-raiyat  on  ground  of  expiration  of  lease, 

s.  45 193 

conditions  of,  of  non-occupancy-raiyat  on  ground  of  refusal  to  pay  en- 
hanced rent,  s.  46,           *      .        .        .        .  198 

restrictidw  on,  of  under-raiyat,  s.  49 201 

permanent  tenure-holder,  raiyat  at  fixed   rates,  and   occupancy-raiyat, 

not  liabk  to,  for  arrears  of  rent,  s.  65, 265 

former  law  as  to,  for  arrears  of  rent, 265 

present  law  of,  for  arrears, 267 

ejectment  for  arrears  of  rent  in  other  cases,  s.  66, 275 

decree  for,  what  to  specify  and  when  not  to  be  executed,  s.  66  ^i)  (2)  (3), .  275-276 

decree  for,  may  be  given  for  arrears  of  produce  rent,        ....  276 
receipt  of  rent  after  decree  for,  operates  as  waiver  of  right  of, 
compensation  for  impfvovements  to  raiyat  ejected  from  holding,  ss.  82, 83  .  325,  326 

no  tenant  to  be  ejected  except  in  execution  of  decree,  s.  89,      .        .        .  344 

benamidar  cannot  sue  for,           . 344 

sale  or  transfer  of  whole  or  part  of  holding  no  ground  of  .        .         . 

remedies  for  illegal  ejectment, 344 

effect  of  partial  ejectment, 344 

Court  fees  leviable  in  suits  for,   .  ^ 345 

rdi^  against  forfeiture  in  suits^for,  s.  155, 484 

limitation  in  suits  for,  under  this  Act, 487 

rights  of  ejected  raiyats  in  respect  of  croflj  and  land  prepared  for  sow- 
ing, s.  156,      .        •487 

power  for  Court  to  fix  fair  rent  as  alternative  to,  s.  157,     .        .        .        .  489 

of  trespassers,  by  co-sharers, 490,  486,  581 

nothing  in  any  contract  made  before  or  after  oassing  of  Tenancy  Act  to 
entitle  landlord  to  eject  a  tenant  otherwise  than  in  accordance  with  its 

provisions,  s.  178  (i)  (c), 526 

holders  of  service  tenures  excepted  from  provisions  of  s.  89       .  ,  586,  344 

decree  for,  what  to  contain 178 

15  days'  grace  in  a  decree  for 279 

Power  to  extend  time 279 

Appeal,  from  decrees  of .  280 
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EJECTMENT- contd.  ''^^* 

of  tenant  from  homestead  land 277 

ENACTMENTS:— 

repealed  by  Tenancy  Act,  s.  2,  and  Schedule  I  •        •        .        •      5f  591-592 

effect  of  repeal  of 6 

savings  for  special  enactments  which  are  not  affected  by  Act,  s.  195         .  589 

ENCROACHMENT:— 

increase  in  area  due  to 228,  231,  232- 

effect  of,  by  tenant 231,  232 

ENHANCEMENT  :— 

of  rent,  registration  of  contracts  for,  s.  29 .        .        .        .        .        .        .  147 

when  rent  of  tenure  held  since  time  of  Permanent  Settlement  is  liable 

tos.  6 53,55 

what  reductions  of  rent  entitle  landlord  or  permanent  tenure  to  obtain, 

s.  6.        .        . 54,62 

no  notices  of,  required, 62 

fractional  co-sharer  cannot  sue  for,  of  tenure, 63 

limits  of,  rent  of  tenures,  s.  7,     .        .        .        .         ,        .        .        ,        ..  62 

of  rent  of  tenure,  power  of  Court  to  order  jgradual,  s.  8  -  .        .        .         .  72 

of  rent  of  tenure,  once  enhanced  may  not  be  altered  for  fifteen  years,  s.  9  72 

rules,  for,  of  occupancy-raiyat's  rent,  ss.  27 — 37,*      .....  146-177 
restriction  on,  of  rent  of  occupancy  raiyat,  s.  28         .        .        .        .        .  147 

of  produce  rents 147 

rules  for,  of  occupancy-raiyat's  rent  by  contract,  s.  29 147 

a  contract  for,  of  occupancy-raiyat's  rent  contravening  these  rules  wholly 

void, 150 

pounds  of,  of  occupancy-rai3^'s  rent  by  suit,  s.  30,  .         ,        •  150-169 

by  whom  suit  for,  may  be  brought,  s.  151, ,       152 

Cfourt-fees  payable  on  suit  for, .        .*        169 

rules  as  to,  of  occupancy-raiyats  rent  on  ground  of  prevailing  rate,  s.  31,    169-179 
Government  notification  regarding  rank  of  Commissioner  appointed  id 

hold  local  enauiry  as  to  prevaihng  rate, 170 

what  may  be  taken  in  certain  districts  to  be  the  prevailing  rate,  s.  31A,   .  171-172 
limit  to,  of  prevailing  rate,  s.  31 B,     ...  ....  173 

rules  as  to,  of  occupancy-raiyat's  rent  on  ground  of  rise  in  prices,  s.  32,  .  173-177 
rules  as  to,  occupancy- raiyat  s  rent  on  ground  of  landlord's  improvement, 

s,  33, 17s 

rules  as  to,  of  occupanc^-raiyat's  rent  on  ground  of  increasel*  in  produc- 
tive powers  of  land  clue  to  fluvial  action,  s.  34        171 

by  suit  to  be  fair  and  equitable,  s.  35, 176 

p)wer  of  Court  to  order  gradual,  s.  36, 177 

limitation  of  right  to  bring  successive  suits  for,  s.  37 177 

waiver  of,  decreed, 177 

of  rent  of  non-occupancy-raiyat,  of,  s.  43,  .   » 189 

conditions  of  ejectment  of  non-occupancy-rdyat  on  ground  of  refusal  to 

agree  to,  s.  46,         .        .        .        .  ^ 198 

suit  for,  cannot  proceed  at  instance  of  fractional  co-sharers.      •        .        .  152,  579 

date  from  which  decree  for,  takes  effect,  s.  154, 366,  484 

of  rent  homestead  land, .  153 

of  rent  in  temporarily-settled  estate  may  take  place  upon  the  expiration 

of  temporary  settlement,  s.  191, 585 

ENTRY  UPON  LAND— 

when  landlord  may  enter  on  abandoned  holding,  s.  87,      .        .         .        .  338-342 
purchaser  of  distrained  crops  may  enter  on  land  for  purpose  of  tending, 

reaping  or  gathering  them,  s.  129  (2),     .        .        .        .        .        •        .  418 

Local  Government  may  confer  upon  Revenue-officers  power  to  enter  upon 

land,  and  survey,  demarcate,  and  make  map,  s.  189,  (i)  (6),        .        .  583 

90*  « 
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ESCHEAT— 

ol  permanent  tenure  to  Crown,  on  failure  of  heirs,     .  .  78 

ESTATE— 

ilefuied,  8. 3  (i),          .        .        .' 14 

oth^*  definitions  of Hi  '5 

tenures  in  Bengal  which  are  estates,  .        .        «        .        .        «                 .  15,  16 

Noabad  taluks  in  Chi ttagong  are  not  estates, l^^l'^^ 

not  permanently-settled,  landlords  entitled  to  enhance  rent  in,  on  expira- 
tion (rf  temporary  settlement,  s.  191,       585. 

not  permanently-settled,  landlord  entitled  to  alter  rent  in  case  of  new 

assessment  of  revenue,  s.  192  , 586 

EVIGTION—See  Ejectment, 

EVIDENCE— 

application  to  record,  as  to  improvement,  s.  81, 324 

in  suits  for  recovery  of  rent  what  rules  for  recording  evidence  to  apply, 

s.  148  (/), 468,  470 

price  lists  for  past  vears  to  be  relevant,  s.  39(6) 183 

price  lists  preparea  after  passing  of  Act  to  be  presumptive,  s.  39,  183 

zenHndari  papers  how  far  admissible  in, 453-455 

value  of  jumma  wasilbaki  and  road-cess  papers  as,    .        .        •        .  453-455*  449 

£ji /aWtf  decree  evidence  or  not, 451-453 

rules  of  recording,  s.  148  (&),      .........         467 

EXACTION— 

meaninfi^  of,  and  penalty  for,  by  landlord  of  any  sum  in  excess  of  rent 
payable,  s.  75 *        .        .        .        .  318 

ExkcUTfGN— 

transfer  of  permanent  tenure  by  sale  in,  of  decree  other  than  decree  for 

rent,  s.«  i  j, 81 

of  do,  in,  of  deeree  for  arrears  of  rent,  s.  14, 83 

rtfhts  of  fractional  co-shares  in  executir^  decrees  for  arrears  of  rent  273 

of  decree  for  ejectment  to  be  stayed  on  pavment  of  decretal  amount  and 
costs  within  15  da)rs  or  within  time  fixed  by  Court,  s.  66  (2)  (3),    .  275 

no  ejectment  except  in,  of  decree,  s.  89 344 

of  order  for  distramt,  s.  124, 416 

Court  may,  on  oral  application   of  decree-holder  order    execution  of 

decree,  except  (^  decree  for  ejectment  for  arrears,  s.  148  (^),        .        .         468 
of  decree  in  suit  for  ejectment  on  ground  of  misues  of  land  or  breach  of 
condition  in  lease  not  to  issue,   if  within  time  fixed  bv  Court  the 
judgment-debtor  pays  the  compensation  mentioned  in  tne  decree  or 
remedies  the  misuse  or  breach,  s.  155,    .......  484 

application  for,  of  decree  under  Tenancy  Act,  or  any  Act  repealed  by 
Tenancy  Act  for  sum  less  |han  Rs.  500,  to  be  made  within  three  years 
from  date  of  final  decree  or  order,  except  when  judgment-debtor  has 
by  fraud  or  force  prevented  execution,  S^hd.  Ill,  Pt  3,  Art.  6,     .        .  601 

when  application  for,  may  be  rq^arded  as  application  in  continuation  of    * 
former  proceedings, 611 

EX'PARTE  DECREE: 

an  unexecuted,  for  rent,  effect  of,       .        .        . 451-453 

EXPENSES  :— 

of  preparation  of  record  of  rights  under  Chap.  X,  Local  Govern- 
ment may  direct  how  and  in  what  proportions  to  be  defrayed  by  land- 
lord and  tenants,  and  occupants  ot  land,  except  when  settlement  of 
land  revenue  is  being  or  is  about  to  be  made,  s.  1 14,      .  .  404,  405 
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FARMER :—  • 

of  Government  estates  when  tenure-holder, 53 

person  holding  land  as,  cannot  acquire  occupancy  right  in  land  com- 
prised in  farm,  but  does  not  lose  such  right  by  becoming,  s.  22  (3),       .  .115 

FASLI  YEAR- 

where  prevalent, 34 

FEES — See  Court-fees^  Landlord* s fee, 

FINE— 
/    landlord  liable  to,  for  withholding  receipts  and  settlement  of  accounts  and 

failing  to  keep  counterparts,  s .  58 •    253 

FISHERY— 

venue  of  suit  for  rent  of,      ..........  588 

provisions  of  Tenancy  Act  for  recovery  of  arrears  of  rent  apply  to  suits 

for  recovery  of  money  due  in  respect  of  s.  193, 587 

rulings  relating  to  rights  of, 587-580 

FIXITY  OF  RENT— See  Rent. 

incident  of  raiyati  holding  at  fixed  rate,  s.  18,     .        .        .        .        .        .  85 

in  case  of  produce  rents, 85 

rules  and  presumptions  as  to,  s.  50,    .         .  * 205-224 

raiyat  holding  at  fixed  rates  cannot  be  ejected  ^or  arrears,  s.  65,  •  .  265 
presumption  as  to,  not  to  apply  where  record  of  rights  has  been  prepared, 

s.  1 15 405 

FLUVIAL  ACTION— 

occupancy-raiyat's  rent  may  be  enhanced  on  ground  of  increase  of  pro- 
ductive powers  of  land  due  to,  s.  30  ((Q 151 

explanation  of  meaning  of  cfX|>ression,         . 151 

rules  as  to  enhancement  on  this  ground,  s.  34,    .        •        •        .        .     »*•  176 

FOREST  RIGHT— 

provisions  of  Tenancy  Act  for  recovery  of  arrears  of  rent  apply  to  sfttts 
for  recovery  of  money  due  on  account  of,  s.  193, 587 

FORFEITURE:  See  Ejectment, 

use  of  land  in  manner  unfitting  it  for  purposes  of  tenancy  is  ground  of, 

of  occupancy  rieht,  s.  25  (a), '        139 

denial  of  landlord  s  title,  is  no  ground  of,  of  'occupancy  raiyat's  rights,  •  142*145 
sale  or  transfer  of  whole  or  part  of  holding  no  ground  of,  ^       .        .        .  132-1^0 

relief  against,  s.  155, 484-407 

waiver  of  by  receipt  of  rent, 485 

FORM  :— 

of  special  register  of  rent,  s.  146, 466 

of  receipt,  Schd.  II .        .  593-594 

of  account,  Schd.  II,  .        .        .        .       ^ 5f95 

of  notices  under  Act,  A ppdx.  II,  .  .  .  .  i  .  .  .  637-645 
of  application  under  s.  80,  .        .        .        .     '  i        .        .        .        .  642 

prescribed  by  Board  of  Revenue,  to4>e  used  in  preparation  of  settlement 

record,  Appdx.  II,  .        .      * 652-659 

of  distraint  register  prescribed  by  High  Court,  Ap|>dx.  Ill,      .         .        ,  661 

of    Tenancy    Act    fee  book    prescribed    by   Rmstration    department, 

Appdx.  IV, 665 

GARDEN:— 

permanent,  a  protected  interest,  on  sale  of  tenure  or  holding  for  its  own 

arrears,  s.  160  (c), 502 

GAYA:—  V 

senior  Deputy  Collector  of,   invested  with  powers  of  Collector  for  pur- 
pose of  discnarging  functions  referred  to  in  ss.  69-71,    ....         2fo 
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GAZETTE  :— 

price-lists  of  staple  food-crops  to  be  published  in,  s.  39  (4),  .  182 

averages  of  price  lists  to  be  annually  published  in,  s.  39  (5),     ...  182 

notification  in,   of  order  for  survev  and  preparation  Of  record-of-r)ghts 

to  be  conclusive  evidence  that  order  has  been  duly  made,  s.  loi  (3),  369 

publication  of  rule  in,   to  be  conclusive  evidence  that  it  was  duly  made, 

•.  190  (5V 584 

GENERAL  CLAUSES  AOT :  See  Acts  I  of  1868  and  X  of  1897. 

effect  of  provisions  of,  on  proceedings  commenced  und^  repealed  Act,    .       13-14 

GHAXWALI  TENURES  :— 

incidents  of,   not  affected  by  this  Act,  which  confers  no  right  to  transfer 

or  bequeath  such  tenures,  s.  181, 536 

law  relating  to,  53^-544 

GIFT:— 

procedure  on  transfer  of  permanent  tenure  by  deed  of,  s.  12,     .  79>  80 

GORABANDI  HOLDING :— 

rulings  relating  to, 

GOVERNMENT :  See  Local  Gov$rnm€ni. 

effect  of  acquisition  by,  of  interest  t>f  proprietor, 

included  in  deBnttion  of  **  landlofd,"  s.  3  (4),    .  .        •  18 

GOVERNMENT  ESTATES:— 

included  in  definition  of  estate,  s.  3  (i), 14,  5 

farmers  of,  when  tenure-holders, 53 

procedure  for  settlement  of  rents  in, 15 

nothing  in  this  Act  affects  procedure  for  realisation  of  rent  in,  s.  195  (&),  587 

GOVERNOR-GENERAL  :— 

power  ^'bf,  to  order  survey  and  preparation  of  record-of-rights  in  any 

case,  s.  loi 368 

power  of, •  to  authorixe  Local  Government  to  make  special  settlement  in 

special  cases,  s.  112, 403 

rules  made  by  High  Court  declaring  that  portions  of  Civil  Procedure 

Code  shall  not  apply  to  rent-suits  to  be  subject  to  approval  of,  s.  143*    •  461 

GUMASHTA:— 

to  be  recognized  agent  of  landlord  for  purpose  of  rent-suit,  s.  I4S»  •        .         464 

cannot  sue  in  his  own  name 466 

cannot  grant  leases^  without  special  authority,  or  recognise  transfer  of 

holding, 466 

cannot  consent  to  transfer  of  holding, 466 

GUZASTHA  HOLDING  :— 

rulings  relating  to, 96 

HAZARIBAGH: 

a  scheduled  district, 3 

rent  law  in  force  in, 5 

HEIRS:- 

^       on  failure  of,  permanent  tenure  escheats  to  Crown,     ......  78 

9         liability  of,  of  occupancy  raiyat  for  arrears  of  rent,    .....  146 

Jk        on  failure  of,  of  occupancy  raiyat,  occupancy  right  is  extingubhed,  s.  26,  145 

HERITABILITV:— 

of  permanent  tenure,  s.  3  (8), 25 

of  holding  of  settled  raiyat^  8.  20  (3)    •        .        .        .        .        .        .         .  iii 

of  occupancy  right,  s.  26,    .        .        • .  145 

HIGH  COURT:— 

power  of,  to  make  rules  defining  power  and  duties  of  managers  under 
«» Tenancy  Act,  s.  lo©,       ....*..;..  357 
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HIGH  COURT— co«/^. 

appeal  to  lie  to,  from  decision  of  Special  Judge  not  being  a  decision  sett« 

Itng  a  rent  in  proceeding  under  Chap.  X,  when  a  settlement  of  land 

revenue  is  not  oeing  or  is  not  about  to  be  made,  s.  109A  (3),  .        .  399 

no  second  appeal  lies  to,  from  orders  of  revenue  officers  settling  rents,      .  399 

power  of  revision  under  Court's  charter  in  settlement  cases^      .        .        .  400 

power  of.  to  make  rules  under  Chap.  XII,  s.  142,      .        .        .        ?        .  326 

power  of,  to  modify  Civil  Procedure  Code  in  its  application  to  landlord 

and  tenant  suits,  s.  143,    ^      .        .        • 461  * 

'     may  make  rule  for  service  of  summons  by  roistered  letter,  on  defendant 

in  suit  for  recovery  of  rent,  s.  148  {d), •  467 

power  of  revision  of  under  s.  622,  C.  P.  C,  in  cases  in  which  no  second 

appeal  lies,     .........  ^     ,.        .  483 

procedure  to  be  followed  by,  for  making,  publication  and  c^firmation  of 

rules  under  this  Act,  s.  190 584 

rules  framed  by,  under  s.  100,  Appx.  Ill, 5^ 

rules  framed  by,  under  s.  142,  A ppx.  Ill, 660-663 

HOLDING— 

definition  of,  s.  3  (9)  .        .        .        .  ^ 32 

interest  of  under  raiyat  in  land  is, 32,  204 

undivided  share  in  parcel  or  parcels  o  f  land  c&nnot  be  a,  ...  32 

registration  of  documents  creating  incumbrances  on,        .        .        .        .  505 

transferee  of  share  of,  at  fixed  rent  entitled  to  be  recognized  as  a  tenant,      86,  87 

guzastha,  rulings  relating  to, 95 

effect  of  invalid  transfer  of  whole  or  part  of,  by  occupancy  raiyat,    .        .  132-135 

permanent  deterioration  of  soil  of, 181 -182 

presumption  as  to  amount  of  rent  and  conditions  of,  s.  51,        .        .        .  224 

rent  is  first  charge  on,  and  holding  may  be  sold  for  arrears  of  rent,  s.  45,  265-269 
liability  for  rent  after  transfer  of  occupancy  holding,  s.  73f       .        .        .  300 

acquisition  of  land  of,  by  landlord  for  building  or  other  purposes,  s.  S^,  .  327-329 

rififht  of  raiyat  to  surrender,  s.  86, 333 

when  to  be  regarded  as  abandoned,  s.  87,  .         .         .         .         .        ,  338 

cannot  be  divided  or  rent  distributed  without  landlord's  consent  in  writing, 

s.  00,  ....  *•••••  ...^  3^^ 
sale  or  transfer  of  whole  or  part  of,  no  ground  of  forfeiture,  .  .  .  'i32*i36 
under  the  utbandi  or  bhaoli  system  can  be  measured  annually,  s.  90  f2) 

(*)»         •        • 345 

HOLDING  OVER— 

rulings  r^arding, 224 

HOMESTEAD  LAND: 

incidents  of  tenancy  of,  when  hold  by  raiyat  otherwise  than  as  part  of  his 
raiyati-holding  to  be  r^[ulated  by  custom  a«>d  usage,  and  subject  to 

custom  and  usage  by  this  Act,  s.  182,     •        .     » 544 

when  homestead  land  is  part  of  raiyat's  holding  and  when  not,         •       91-93,545 

local  custom  or  usage,  relating  to,    #*. 425 

acquisition  of  occupancy  rights  in  homestead  land,    •        •        .        .      91-93,  545* 

enhancement  of  rent  of, 183 

ejectment  of  tenant  from,  .        • 546-552   j 

HOWRAH— 

.Deputy  Collector  of,  invested  with  power  of  a  Collector  for  purpose  of 

aischarging  functions  referred  to  in  sees.  69  to  71,  .        .        .        •37,  192 

IJARADAR— 

cannot  acquire  occupapcy  ri^^ht  in  land  comprised  in  his  ijara,  but  does 
not  lose  such  right  in  land^y  becoming,  s.  22  (3),  .  115 
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IMPROVEMENT— 

by  landlord,  enhancement  of  occupancy  raiyat's  rent  on  ground  oi,  s.  30 

(c), 151 

by  landlord,  amount  ol  enhancement  authorized  on  account  of,  not  to  be 

taken  into  account  in  ascertaining^  prevailing  rate,  s.  31  {d),  .        .  169 

.  rules  as  to  enhancement  on  ground  of ,  by  landlord,  s.  33,          ...  175 

definition  of,  used  with  reference  to  raiyat's  holding,  s.  76,  .  .  .  320 
r:ght  to   make,  in  case  of  holdincf  at  fixed  rates,  aiid  occupancy  holding, 

Collector  to  decide  as  to  right  to  make,  S4  78, 323 

rijht  to  make  in  case  of  non-occupancy  holding,  s.  79,      .        .  323 

by  landlord,  registration  of,   s.  80, 324 

application  by  bindlord  or  tenant  to  record  evidence  as  to,  s.  81,       .         .  324 
by  raiyat,  compensation  for,  in  case  of  ejectment,  s.  82,     .                         .  325 
principle  on  which  compensation  is  to  be  estimated,  s.  83,         .        .  326 
nothing    in    contract   made  before  or  after  passing  of  this  Act  to  take 
away  or  limit  tenant's  right  to  make  improvements  and  claim  compen- 
sation for  them,  s.  178  (i)  (<0.         526 

by  landlords,  rules  framed  by  Government  under  this  Act  rM^arding,  with 

Board  of  Revenue's  instructions  ^hereon,  App.  II,  Chap.  Ill,                .  622 

IJICUMBRANCE— 

on  tcnnre  or  holding,  registration  of,  documents  creating,  s.  175,  ,  525 
meaning  of,  and  of  registered  and  notified  incumbrance  in  case  of  sale  of 

tenure  or  holding  for  arrears  of  rent,  pp.  382,  383,  and  s.  161,       .        .  504 

copy  of  instrument  creating  incumbrance  how  to  be  served,  s.  176,  ,  525 
when  tenure  of  holding  at  fixed   rates  to  be  sold  subject  to,  and  effect 

thereof,  s.  164, 508 

saks  of  tenure  or  holding  at  fixed  rates  with  power  to  avoid,  and  effect 

there&f,  s.  165. 509 

sale  of  occupancy  holding  with  power  to  avoid,  and  effect  thereof,  s.  169,  509 

proceduAforannulling,  s.  167, .        .        , 509-512 

power  for   Local  Government  to  direct  that  occupancy  holdings  be  sold 

subiect  to  registered  and  notified  incumbrances,  s.  168,  .  .  ,  512 
extended  period  for  registration  of  certain  instruments  creating  incum- 

bfanccss.  175.        •     _,•        • 525 

notificationof,  to  landlord,  s.  176. 525 

power  to  create,  not  extended,  s.  177, 525 

INSTALMENT— 

rent  payable,  subject  to  agreement  or  established  usage,  in  four  equal  ins- 

truments,  s-  53,      •        •        •        ; 245 

of  rent,  time  and  place  of  payment  of,  s.  54, 246 

INTEREST— 

in  not  rent  as  defined  in  the  Act^ 25 

on  arrears  of  rent  runs  at  12^  p.  c.  up  to  date  of  institution  of  suit,  s.  67     .  281 

a  contract  to  pay  a  higher  rate  of  interest          ......  282 

on  arrears  of  rent,  must  be  decreed,  .        *        •        .         •         .        .         .  281 

only  due  at  end  of  each  quarter, ,        .  •      282 

interest  payable  inspite  of  tender ,         .  284 

interest  on  enhanced  rent 284 

waiver  of 281 

s.  67  is  controlled  by  s.  179 283,284 

damages  are  only  in  lieu  of,  up  to  date  of  suit,  284 

nothing  in  any  contract  made  after  passing  of  Act  to  affect  provisions  of 

s.  67  relating  to  payment  of  interest  on  arrears  of  rent,  s.  178  (3)  (A),  527 

INTERPLEADER  SUIT- 
S'I4f.         .-•....        .472,473 
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INTERV^NORS— 

no  provision  in  Act  permitting  thi  rd  parties  to  intervene,  .  .  472 

IRRIGATION— 

preparation  of  land  for,  to  be  considered  an  improvement  until  the  con- 
trary is  shown,  s.  76  (2)  (A), 320 

JAGIRS— 

badshahi  grants  of, xUx,  li 

resumption xlix 

JA-LPAIGURl— 

rent  law  of, *3, 4 

Bengal  Tenancy  Act  subject  to  certain  modifications  extended  to,    .        .  4 

repeal  of  Bhutan  Duars  Act  makes  Civil  Procedure  Code  applicable  to 
Western  Duars, .  4 

JAMABANDI  PAPERS— 

value  of.  as  evidence, 453-454 

rulings  regarding^ 453-454 

JAMAWASIL  BAKI  PAPERS 453-465 

JOINT  LAN  DLORD  :— See  Co-sharer. 

can  co-sharer  enhance  rent  of  tenure, ^3,  65 

cannot  sue  for  enhancement  of  occupancy  raiyaPs  rent,    .        .        .        .  109 

cannot  apply  for  appraisement  or  division, 152 

one  of  two  or  more,  cannot  measure, 347 

provisions  of  sec.  188  applicable  to  applications  under  sec.  105,  for  settle- 
ment of  rent 582 

co-sharers  right  to  eject,  under  s.  155 486 

can  eject  trespassers,  but  nontenant.  .         .        .        .        .   *     .        .  5S1 

cannot  apply  for  determination  of  incidents  of  tenancy,     .        .        .        ^*        582 
cannot  attach  tenures  or  holdings  in  execution  of  decrees  for  their  share 

of  rent, ^  .  497 

must  do  anything  which  the  landlord  is  under  this  Act  required  or 
authorized  to  do,  either  collectively  or  by  common  agent,  s.  188,    .        .  577 

powers  of  under  former  law, 577,  579 

meaning  of,  sec.  188,  .        .        .         .       ^ ^84 

powers  of,  under  this  Act,  . 5S0, 578 

application  of  s.  188  to  suits  for  arrears  of  rent, 577-579 

suits  for  damages  by, «    .         .        .  583 

JUDICIAL  PROCEDURE— 

if  plaintiff  fails  to  prove  rate  of  rent  claimed,  it  is  the  duty  of  Court  to 
find  the  proper  rate  payable, 447 

no  tenant  can  deny  his  landlord's  title, 437 

possession  of  tenant  not  adverse  to  landlord, 440 

m  what  Courts  suits  and  applications  between  «r  by  landlord  and  tenant 
are  to  be  brought  or  made,  s.  144,  .        ,       •*        .        ....    463 

naibs  or  gumashtas  to  be  recognizee^  agents  of  landlord  for  purposes 
of  suit  or  application  under  rent-law,  s.  145, 4§4 

rent  suit  to  be  registered  in  special  register  to  be  kept  in  form  prescribed 

by  Local  Government,  s.  146, 466 

successive  rent-suits  not  to  be  brought  against  raiyat  for  recovery  of 
rent  of  his  holding  until  lapse  of  three  months  from  institution  of  pre- 
vious suit,  s.  147, ^6^ 

special  provisions  r^arding  procedure  in  suits  for   recovery  of    rent, 

s.  148 •        •         .  467 

when  defendant  pleads  that  rent  js  due  by  him  to  third  person,  money 
must  be  paid  into  Court,  and  procedure-  to  be  followed  by  Court  on 
payment,  s.  149, •  .     '  .        .        .  472 
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JUDICIAL  PROCEDURE— ctfitirf. 

when  defendant  admits  rent  to  be  due  by  him  to  landlord,  amount  to  be 
paid  into  Court,  except  for  special  reasons  to  be  recorded  in  writing, 

s.  150, ; 473 

Court  may  take  cognizance  of  defendant's  plea  on  payment  into  Court 

of  portion  of  money  due,  s.  151,      .  .     - 474 

Court  to  grant  receipt  for  amount  paid  into  Court,  s.  152,         .        .        .  474 

in  what  cases  an  appeal  will  lie.  and  in  what  cases  an  appeal  not  He,  from 

decrees  or  orders  passed  in  suits  for  recovery  of  rent,  s.  153,  474 

date  from  which  decree  for  enhancement  shall  take  effect,  s.  154,  .  4S4  • 

relief  acrainst  forfeiture  in  suits  for  ejectment,  s.  155,  .  4S4 

right  otejecled  raiyat  in  respect  of  crops  and  land  prepared  for  sowing 

s.  156. 487 

Court  to  have  power  to  fix  fair  rent  as  alternative  relief  in  suit  for  eject- 
ment of  trespassers,  s.  157, 489 

ejectment  of  trespassers  by  co-sharers 490 

power  for  Court  to  determine  incidents  of  tenancy  on  application  of 

landlord  or  tenant,  s.  158,  491 

what  questions  may  be  determined  in  applications  under  this  section,         .  491 

application  may  relate  to  several  hol^ngs,  if  held  by  one  tenant,       .  493 

JURISDICTION— 

in  proceedings  under  Bengal  Tenancy  Act,  s.  144, 463 

KAMAT— See  Proprittor's  private  land. 

KHAMAR— See  FropriHor's  privaU  land. 

KHARIJA  TALUK— 

is  an  estate, .        .        .        .  16 

KHAS  MAIj AL— See  Government  estates, 

LAN  D— See  Homestead  land. 

not  defined  in  this  Act, i(^ 

proposed  definition  of,  by  Rent  Law  Commission, 105 

non -agricultural,  rulings  as  to  application  of  old  rent  law  to,     .  .  105,  106 

non -agricultural,  rulings,  as  to  application  of  present  rent  law  to,     .        .  105 

wastei  the  property  of  the  State 23 

no  rights  of  occupancy  can  be  acquired  in  urban  and  suburban  lands,       .  106 
rights  of  occupancy-raiyat  in  respect  of  use  of,  s.  23,        .        .        .        .  120 
use  of,  unfitting  it  fonpurpose  of  tenancy  b  ground  of  ejectment  of  occu- 
pancy raiyat, 120 

is  also  ground  of  ejectment  of  non-occupancy  raiyat,  s.  44  (&),        ..        .  189 

LANDLORD— See  Joint  Landlord. 

how  the  relation  of  landlord  and  tenant  is  constituted,       ....  426-434 
mav  induct  tenant  without  having  good  title  himself,  .... 

dennition  of,  s.  3  (4),  .        .  » .        .      12,  18 

notice  to  be  given  to,  on  transfer  of  permanent  tenure  or  raiyat  holding 

at  fixed  rates,  ss.  12  to  18  (a),         •        •» 79-^7 

effect  of  acquisition  of  occupancy-right  by,  a  22, 114- 120 

relation  of  landlord  and  tenant  must  exist  before  provisions  of  this  Act 

can  be  applied, 426 

bound  to  give  and  maintain  tenant  in  peaceable  possession,  435 

cannot  grant  leases  for  tenures  exceedmg  his  own  interest,        .        .        .  427,  140 
bound  to  give  tenant  a  receipt  for  each  payment  of  rent,  s.  56,  .        .  251,  162 

bound  to  give  tenant  a  full  oischarge  or  statement  of  account  at  close  of 

year,  s.  57 253 

liable  to  pouUty  for  withholding  receipt  and  statement  of  account  and  to 

fine  for  failing  to  keep  counterfoil  or  copy,  s.  58, 253 

effect  of  withdrawal  of  deposit  of  rent  by, 361 
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liable  to  damages  for  suing  tenant  for  arrears  without  reasonable  or 

probable  cause*  s.  68  (2) 285 

tenant's  liability  on  transfer  of  interest  of, '•  30Oi  307.  299 

right  of,  to  transfer  his  interest  of      .♦ 294 

notice  of  transter  of  interest  of, •       .  294,  295 

liable  to  penalty  for  exaction  from  tenant  of  sum  in  excess  of  rent  pay- 
able, s.  75,      .        •        .        .        .        . 318 

•  improvements  by  landlord,  r^istration  of,  s.  80, 324 

of  holding,  light  of,  to  acquire  holding  or  part  of  it  buildir^  or  other 

purposes,  s.  84, 327 

may  enter  on  surrendered  holding  and  let  or  cultivate  himself,  s.  86  (5),  .  333 

may  enter  on  abandoned  holding  and  let  for  cultivate  himself,  but  before 

doing  so,  must  give  notice  to  Collector,  s.  87, 338 

division  of  tenure  or  holding  not  binding  without  consent  of,  in  writing, 

s.  88 342 

denial  of  title  of,  no  eround  of  forfeiture,  ....      441,  142-45,  191 

right  of,  to  measure  land,  s.  90, 345 

what  lands  a  landlord  may  measure,  .    • 346,  348 

one  of  two  or  more  several  joint  landlords  canp/)t  measure.       .         .        .  347 

fnay  apply  for  survey  and  preparation  of  record  of  rights,  s.  loi  (2)  (a)     .  582 

may  apply  for  settlement   of  rents,   when   settlement  of  land  revenue  is 

not  being  or  is  not  about  to  made,  s.  105  (i), 582 

decision  of  disputes  between  landlord  and  tenant  or  landlords  of 
neighbouring  estates  in  settlement  proceedings,  when  settlement  of  land 
revenue  is  not  being  or  is  not  about  be  made,  s.  ro6,      ....  394 

liability  of,  for  acts  of  distramt  committed  by  agent,  ....  423 

no  tenant  can  deny  title  of, •.'         437 

possession  of  tenant  not  adverse  to, 440 

need  sue  only  his  recogtiized  tenant, •  .  456 

may  sue  his  rea^  tenant, 456 

cannot  sue  for  arrears  of  rent  oftener  than  once  in  3  months,  s,  147,  .  466 

power  for  landlord  to  act  through  agent,  s.  187,         .  .        .         .  576 

must  now  act  collectively  or  by  common  agent,  s.  i88        .        .         .        .     •     577 

powers  of  co-sharer  landlord  under  former  law, 577,  579 

meaning  of  "landlord  "  and/ 'joint- landlord,'* 588 

powers  of  joint  landlords  under  this  Act,  .        .        ,   *    ,        .         .  578,  5.80 

tenant  not  enabled  by  Act  to  violate  conditions  binding  on  s.  194,      .         .  589 

LANDLORD'S  FEE— 

amount  and  payment  of,  in  case  of  permanent  tenure,   or  raiyati  holding 

at  fixed  rate,  ss.  12,  13,  15,  16,  18, 80,  81 

Board'of  Revenue's  instructions  regarding  payment  of,     ...         .  80 

to  be  paid  into  Court  by  purchaser  or  mortgagee  'in  case  of  sale  of  per- 
manent tenure  in  execution  of  a  decree,   or  of  foreclosure  of  mortgage   ' 
of  permanent  tenure,  s.  13,     •        J*      * 81 

LAND  RECORDS  MAINTENANCE  ACT-- 
(Act  IIL  B.  C,  of  1895). 

LAND-REGISTRATION  ACT  (VU.  B.  C.  OF  1876,)— 

receipt  of  person  registered  as  proprietor,  manager,  or  morgagee  under, 
to  be  sufficient  discharge  for  rent,  s.  60, 254 

rulings  as  to  effect  of  r^stration  and  non-r^istration  of  proprietor's 
name  under, 253-258 

person  not  registered  under,  not  entitled  to  distrain,  s.  121,        .        .        .  412 

9'  .  * 


Digitized 


ByGoqgle         1 


7o8  INDEX. 

LAND  REGISTERS— 

to  be  kept  by  Collector  of  a  district  under  Bengal  Act  VII  of  1876. 

LEASE— See  Mokurari  Leases. 

not  defined  by  this  Act * 41 

meaning  of,  in  this  Act, 41 

•    cultivators  exempted  from  stamp  duty,       .        • 38 

agricultural,  registration  of,  when  compulsory  and  when  optional,     .         .      42,  43 

hel<l  to  require  registration, 43»  40,  39  * 

held  not  to  require  registration, 43 

priority  of  registered, 45 

of  uncfer-raiyat,  registration  of, 201 

cannot  be  granted  lor  term  exceeding  landlord's  interest,           .                 •39*  140 
when  an  incumbrance,  s.  160  (c) 503 

LIMITATION— 

in  suit  for  ejectment   of  tenure-holder  on  account  of  breach  of  condition 

of  contract, 600 

in  suit  for  ejectment  of  occupancy  rartyat, 

objections  to  price-list  to  ba  made  within  one  month,  s.  39(3),    .        .         .  182 

in  suit   for   eiectment  of  non -occupancy  raiyat,   holding  otherwise  than 

under  lease, 600-601,  193 

suit  for  ejectment  on  ground  of  expiration  of  lease   of  non-occupancy 

raiyat  not  to  be  brought  after  six  months  from  date  of  expiration  of 

terms,  s.  45, 193 

suit  for  ejectment  of  non-occupanc>'-raiyat  on  ground,  of  refusal  to  agree 

to  enl^ncement  not  to  be  brought  after  three  months  of  raiyat's  refusal 

to  execute  agreement,  s.  46  (i) .  198 

penalty  on   landlord  for  withholding  receipt  to  be  sued  for  within  three 

months  of  payment,  s.  58  (i), 253 

penalty  on  landlord  for  withholding  receipt  in  full  or  statement  of  account 

to  be  sued  for  within  next  ensuing  agricultural  year,  s.  58  (2),        .        .  253 

service  of    notice  of    deposit    on  one  co-sharer  landlord  will  not  reduce 

limitation  in  suit  for  arrears  to  six  months, 604 

in  suits  for  arrears  in  case  of  deposit  of  rent, 600 

in  suits  for  arrears  and  for  execution  of  decrees  for  arrears,       .  .  600 

limitation  in  case  of  sfiit  for  penalty  for  exaction  by  landlord  from  tenant 

of  rent  payable,  s.  75,     .        .        / 31S 

in  case  of  application   for  registration  of  landlord's  improvement,  s.  80 

(3) 324 

suit  for  recovery  of  possession  of  raiyat's  holding  which  landlord  has 
treated  as  abandoned  may  be  brought  within  two  years,  and  in  case 
of  non -occupancy- raiyat  within  ^\x  months  of  publication  by  Collector  of  * 

abandonment,  s.  87  (3),       o 338,  339 

application  to  measure  by  purchaser  otherwise  than  by  voluntarily 
transfer  must  be  made  within  two  years  okhis  entry  under  the  purchase, 

s.  9o(2)(c). '345 

limitation  in  suits  for  compensation  for  wrongful  distraint,         .        .        .  323 

limitation  is  suits  for  ejectment  on  failure  to  pay  compensation   under 

s-  155. 4^4 

for  an  application  to  avoid  an  incumbrance,  s.  167  (i)       .        .        •         .  509 

for  application  to  set  aside  a  sale  under  s.  173, 5-17 

suits,  appeals,  and  applicaticns  specified  in  Schd.  Ill  to  be  dismissed, 
if  not  presented  within  the  prescribed  time,  although  limitation  has  not 

been  pleaded,  s.  184 570 

provisions  of  Act  XV  of  1877  apply  to  suits,  appeals,  and  applications 

tiot  specified  in  Schd.  Ill,  s.  185,. ,     .        .  573 
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ss,  7,  8  and  9  of  Act  XV  of  1877,  ^o  not  apply  to  suits,  appeals,  and 
applications  specified  in  Schd.  III.,  but  subject  to  the  provisions  of 
Chap.  XVI,  other  provisions  of  Limitation  Act  apply,  s.  185,        .         .  573 

disabilities  of  minority  and  lunacy  in  applicable  to  rent-suits,    .         .         .  573 

limitation  in  cases  in  which  litigation  has  prevented  institution  of  sujt,      .   575-576 
suits  to  eject  a  tenure-holder  or  raiyat  on  account  of  breach  of  condition 
.    of  contract  providing  for  ejectment  as  penalty  to  be  brought  within  one  . 

year  from  the  date  of  breach.  Art.  i,  Sehd.  tll, 600 

rulings  under  this  article, 6pi-6o2 

suit  for  recovery  of  arrears  of  rent  when  deposit  has  been  made  under 
s.  61  to  be  brought  within  six  moths  from  date  of  service  of  notice  of 

deposit.  Art.  2  (a),  Schd.  Ill, 600 

rulings  of  this  article, 602-604 

when  no  deposit  has  been  made*  suit  to  be  brought  within  three  years 
from  hast  day  of  year  within  which   arrear  fell  due,  Art.  2  {b),  Schd. 

Ill,         . 600 

rulings  under  this  article,  . 604-606 

suit  for  possession  of  land  claimed  as  occupancy- raiyat  to  be  brought 

within  two  years  from  the  date  o£  dispos^bssion,  Art  3,  Schd.  Ill,         .  600 

rulings  under  this  article,  .         .         .     • 606-610 

appeal  from  decree  or  order  under  this  Act  to  Dirtrict  or  Special  Judge 
to  be  brought  within  30  days  date  of  decree  or  order  appealed  against, 

Art.  4,  Schd.  Ill, 600 

appeal  from  order  of  Collector  under  this  Act  to  Commissioner  to  be 
brought  within   30  days  of  date  of  order  appealed  against.   Art.  5, 

Schd.  Ill, 600 

application  for  the  execution  of  a  decree  or  order  under  this  Act  or  jjiy 

Act  repealed  by  this  Act  for  sum   not  exceeding  Rs.  500,  exclusive  of 

interest  after  decree  but  including  costs  to  be  made  within  three  years 

of  date  of  final  decree  or  order.  Art.  6,  Schd.  Ill,  .         .         .*      .  601 

limitation  under  this  article  runs  from  date  of  decree  and  not  from  date 

of  payment  of  instalments, 601 

when  execution  proceedings  may  be  held  to  be  in  continuation  of  former 

proceedings, ;  6u 

LOCAL  ENQUIRY— 

as  to  prevailing  rate  of  rent  may  be  directed  by  Court  to  be  held  by  such       • 
Revenue-officer  as   Local   Government  may  authorize  by  rules  under 
s.  392,  C.  P.  C,  s.  31  (^),        ..........  173 

Government  notification  regarding  persons  to  whom  commissions  make 

under  chap.  X,  may  be  issued, 170 

Court  may  order,  to  be  held  by  such  Revenue-officer  as  Local  Govern- 
ment may  authorize  on  this  behalf  for  the  purpose  of  ascertaining  any 
incident  of  tenancy,  s.  158  (2),        .         .        .  •      .        .         .         .        .  49 

Government  notification  regarding  ^rank  of  Commissioner  to  make  local 
enquiry  under  these  sections,      • 1 70 

LOCAL  GOVERNMENT— See  Notification, 

power  for,  to  fix  time  for  commencement  of  Act,  s.  i  (2),          ...  5 

ist  November,  1885,  fixed  by,  as  date  of  commencement  of  Act,               .  4 

may  extend  Act  to  Orissa,  s.  1  (3), 2 

any  officer  may   be  appointed  by,  to   discharge  functions  of  Collector, 

s.  3  (16), .    _    .        .  37 

any  officer   may  be  appointed  by,  to  discharge  functions  of  Revenue - 

officer,  s.  3  (17), 38 
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Revenue -officer  ma^  be  authorized  by,  to   make  local  enquiry  regarding 

prevaillnfir  rate  of  rent,  s.  31  (*),      .        .^ i^,  i7i 

may  select  local  areas,  lists  of  market-prices  of  staple  food-crop  grown 

in  which  shall  be  prepared,  s.  39  (1)  (2),  - 182 

shall  cause  to  be  compiled  and  published  lists  of  the  average  prices  prevail - 

In^  throughout  eacn  year,  s.  39  (5), 182 

may  make  rules  for  determining  what  are  to  be  deemed  staple  food -crops 

s.  39  (7) 183 

may  appoint  Court  or  officer  before  whom  agreement  to  pay  enhanced 

i^t    tendered    by    landlord    to    non-occupancy ^raiyat   may  be  filed, 

8.46(2). 198 

may  make  rules  authorizing  tenant  to  pay  rent  by  postal  money  order, 

5.54(2), •.        .        .        .  246 

may  prescribe  or  sanction  modified  from  of  rent  receipt,  s.  56  ^3),      .        .  251 

shall  cause  to  be  prepared  and  kept  for  sale  at  sub -divisional  offices 

forms  of  receipt  and  account,  s.  59, 254 

may  prescribe  fees  to  be  paid  on  deposit  of  rent,  s.  61  (2),         ...  259 

fees  prescribed  by,  under  this  sub-section, 261 

may  direct   payment  or  refund  of  jent  deposited  in  Court  to  T>e  made  by 

postal  money  order,  s.  64  (2),    ^    .         .  • 264 

may  appoint   Revenue-officer  to  register  landlord's  improvements,  s.  80 

6). * 324 

may  prescribe  from  of  application  for  registration  of  landlord's  improve- 
ments, information  to  be  specified  in,  and  mode  of  verification  of,  such 
application,  s.  80  (2),       . 324 

may  make  rules  regarding  appointment  of  assessors  to  assist  Court  in 
determining  amount  of  compensation  payable  for  raiyat's  improvements, 
s.  82  (5) ...  .  325 

may  friake  rules  for  publication  of  notice  of  intention  of  landlord  to  treat 
holding^as  abandoned,  s.  87  (2), 338 

may  make  rules  declaring;  local  standards  of  measurement,  s.  92  (3),         .  350 

may  nominate  person  to  be  common  manager  for  certain  local  area,  s.  96.  355 

power  of,  to  order  survey  and  preparation  of  record-of- rights,  s.  lot,  368 

powec  of  to  makfe  rtiles  for  disposal  of  objections  to  draft  record  of  rights, 

s.  103A  (2), 375 

may  make  rules  empowering  supenor  revenue  authority  to  confirm  tables 
of  rates  and  rent  roils  prepared  by  revenue  officer,  s.  104B  (4),       .        .  386 

nlay  make  rules   for  frammg  tables  of  rates  and  settling  rents  under  s. 

104O.,  s.  104D, 387 

may  make  rules  for  settlement  of  rents  under  s.  105,  and  decision  of  dis- 
putes under  s.  106,  s.  107,       . 394,  397 

may  empower  revenue  officer  to  revise  order  or  decision  under  ss.  105, 

106  and  107,  s.  108,        . 391,  394,  397,  399 

shall  appoint  special  Judge  or  special  Judges  to  hear  appeals  from  deci- 
sions of  Settlement-officers  fti  proceedings  for  settlement  of  rents,  when 
a  settlement  of  land  revenue  is  not  being  or  is  not  about  to  be  made, 
s.  ro9A,  .        .        .        .        .        .        .  • .399 

has  power  to  order  special  settlement  of  rents  in  special  cases,  s.  1 12,        .  403 

empowered  to  pass  order  for  apportionment  of  expenses  of  preparation  of 
record-of-rights,  directed  or  undertaken  under  Chap.  X,  except  where 
a  settlement  of  land  revenue  is  being  or  is  about  to  be  macte,  s.  114,  404 

empowered  to  order  survey  and  record-of  rights  of  proprietor's  private 

lands,  s.  117, 409 

may  make  c^les  prescribing  procedure  to  be  adopted  by  Revenue  officers 

in  recording  proprietor's  pnvate  land,  s.  118, 410 

may   make  rules  prescribing  scale  of  charges  for    distraint  and  sale  of 

^istrained  property,  s.  134  (i), 419 
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may  authorize  landlord   by  himself  or  agent  to  distrain  produce  withotit 

having  recourse  to  Civil  Court,  s.  141  ( I ), 424 

may  rescind  any  such  ordfer,  s.  141  (3}, 424 

may  prescribe  special  form  of  register  for  rent-suits,  s.  146,       .         .         .  466 

mav  empowered  Judicial -officer  to  exercise  final  jurisdiction  in  suits  for 

recovery  of    rent  when    amount  clkimfed  does    not  exceed    R§.  20 

s.  153  (*)  , 474 

may  authorise   Revenue-officer  to   make   local  enquiry  when  in  case  for 
determination  of  incidents  <A  tfefiaticy   local  inqtrfi^  has  beeh  ordered  by 

Civil  Court  s.  158  (2),    ^ a  491 

notification  under  this  sedcion  issued  by, 

power  for,  to  direct  that, occupancy  h6ld?ttgs  bte  SoW  su'bj^dt  to  tegisterfed 

and  notrfied  incumbrances  and  to  rescind  such  direction,  s.  168^     .         .  512 
may  fix  fees  to  bet:harged  by  Registration-officers  for  notifying  incum- 
brances to  landlords,  s.  176,     525 

may  make  rules   regarding    procedure,  poS^^ers  of  officers,  and  servicfe  of 

notices,  s  189,         . 583 

procedure  to  be  followed  by,  for  publication  of  rules  s.  190,      .         .         .  584 

Bengal  Tenancy  Act  to  be  read  subject  t6  atrty  Act  hei*eafter  by,  s.  196,    .  590 

rules  framed  by,  under  this  Act,  Appdx.  I,    ®    .        .         .        ...        .618-660 

LOCAL  LAW— 

nothing  in   this   Act,    affects  an}'  local  law  not  expressly  or  impliedly  re- 
pealed by  it.  s.  195  (f), 589 

LOHARDAGA— 

a  schedule  district,  in  Ohutia — Nag{nir  Division 5 

rent  law  in  force  in,    .        .  * 5 

LUNACY— 

disability  of,  does  not  apply  in  rent-suit,  s.  185,  .        .        .        .     •  .  573 

MAGHI  YEAR— 

where  prevalent, 35 

MAHTUT— See  Ahwab. 

MANAGER— 

effect  of  receipt  of  rent  by  r^stered,  s.  60, "*   ^54 

District  Judge  may  calf  6n  co-^owners  to  show  caus^  why  they  should  ndt 

appoint  a  common  manager,  s.  93, 352 

former  law  as  to, 352 

procedure  in  case  of  multifarious  application  for  appointment  of,       •        .  353 

no  appeal  lies  2tgainst  an  <$rder  rejecting  application  under  s.  93,  for 

appointment  of,        .....         .* 352 

Dfetrict  Judge  may  order  co-owners  to  appoint  comfnon  manager,  s.  94,  .  353 

if  order  not  obeyed,  may  (a)  direct  q^anagement  by  Court  of  Wards,  or 

(i)  appoint  common  manager,  s.  95^ 353 

Local   Government   may  nominate  .person  to  act  as  common  manager  in 

certain  local  areas,  s.  96, 355 

provisions  of  Court  of    Wards   Act  to  apply  to  case  in  which  Court  of 

Wards  undertakes  management  of  property  of  co-owners,  s.  97,    .         .  355 

provisions   relating  to    remuneration,    powers,    duties,    and  removal  of, 

•  appointed  under  s.  98, ,         .         ,  355,  356 

District  Judge   may  remove  manager  and  restore  management  tP  co- 
owners,  s.  99, ,        .  356 

High  Court  may  make  rules  defining  powers  and  duties  of,  s.  lOO,  •,        .  357 

rules  framed  by  High  Court  under,  s.  106,  Appdx.  HI,    .        .        .        .        ^ 
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MANBHUM— 

Act  X  of  1859  and  amending  Acts  in  force  in 5 

MARTS- 

at  what,  prices  of  staple  food-crops  shall  be  recorded,  Appdx  I,  Schd.    II,  646-656 

MEASUREM*ENT— 

alteration  of  rent  in    respect   of  alteration  proved  by,  to  exist  in  area  of 

^  tenure  or  holding,  s.  52,  .         . 226-244 

landlord  need   no  longer   indicate   precise  plots  proved  by,  to  have  been 

acquired  by  ttnnni  in  excess  of  land  of  original  holding,  s.  52  (5),  .  227,  243 

proved  by,  meaning  of.  in  s.  52  (a)  and  (6),         ..'....  230 

landlord's  right  to  measure,  s.  90, 345 

what  lands  a  landlord  may  measure, 346 

co-sharer  landlords  cannot  measure, 347 

power  of   Court   to  order  tenant   to  attend  and  point  out  boundaries 

s.  91 349 

made  by  order  of  Civil  Court  or  Revenue  Officer  to  be  made  by  acre  un- 
less there  be  rrder  to  contrary,^.  92  (i) 350 

standard  of          ...» 351 

Board  of  Revenue's  instructions  under  s.  92, 351 

MERGER— 

of  occupancy-right  on  its  acquisition  by  proprietor  or  permanent  tenure 
holder,  s.  22  (1),       .        .        . 1 14-120 

of  occupancy- right  on   its  acquisition  by  joint  proj)rietor  joint  permanent 

tef>^re  holder,  s.  22  (2), 115-120 

MINORITY— 

disabiltfy  of,  does  not  apply  in  rent  suit,  s.  185, 573 

MORTGAGE— 

procedure  on  transfer  of  permanent  tenure  by  deed  of,  s.  12,     .         .         .  79 

tra'nsfer  of  permanent  tenure  by  foreclosure  of,  s.  13,  .         .         .         .  81 

when  not  an  incumbrance,  .........  505 

MORTGAGEE—       • 

festered  under  Land  Registration  Act  entitled  to  sue  s.  60,     .  .  257 

MUKARARI  LEASES— 

nothing  to  prevent  proprietor  or  permanent  tenure-holder  in  permanendy 
settled  area  from  granting  permanent  Mukarari  leases  ot  any  terms 
agreed  on  between  him  and  Yiis  tenant,  s.  179,         .         .         .         «        .  530 

section  179  controls,  s.  74,  •. 283,313,513 

MUKARARI  TENURE—  \ 

on  failure  of  heirs,  escheats  to  Crown,         •.....,  78 

MULKI  YEAR— 

where  prevalent, 35 

NAIB— 

to  be  recognized  agent  of  landlord  for  purpose  of  rent-suit,  s.  145,    .        .  464 

cannot  grant  leases  without  special  authority, 466 

cannot  sue  in  his  own  name, 466 
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NIJ-JOTE  LAND— ^S'tftf  Proprietor' $  private  land, 

NOABAD  TALUKS— 

rent  of,  in  Chittagong, 71 

NON-OCCUPANCY-RAIYAT— 

meaning  of  term,  S9.  4  (c)  and  41, 48,188 

law  relating  to»  ss.  41 — ^47, 188-200 

rights  ofl     .        .        .        , 188 

initial  rent  of,  s.  42, 189 

conditions  of  enhancement  of  rent  of,  s.  43 .  189 

grounds  on  which,  may  be  ejected,  s.  44, 189-193 

conditions  of  eiectment  of,  on  ground  of  expiration  of  lease,  s.  45,  .  ,  193 
conditions  of  ejectment  on  ground  of  refusal  to  agree  to  enhancement,  s. 

46, 198-199 

explanation  of  "admitted   to   occupation*'   used   with  refereuce  to  non* 

occupancy-raiyat,  s.  47, ,         .         .        ,         ,  200 

liable  to  ejectment  for  arrears  of  rent,  s.  66  (i), 275-280 

what  improvements  he  may  make  upon  his  heading,  s.  79,  ...  323,  324 

rent  of,   settled  in   proceeding  under  Chap.  X.  to  remain  unaltered  for  5 

years,  s.  113, 403 

NOTICE— 

of  enhancement  not  required, 155 

of  transfer  and  registration  of  permanent  tenure,  s.  12  (3),  ...  79 

service  of.  of  transfer  ot  and  succession  to  permanent  tenure,     ...  80 

forms  of  do.,  A ppdx.  II  Schd.  I, 637-645 

forms  of,  under  ss.  12,  18  .        . *         637 

of  sale  of  permanent  tenure  in  execution  of  decree  other  than  decree  for 

arrears,  s.  13  (2), ^.  81 

form  of  do.,  Appdx.  II  Schd.  I, 638 

of  transfer  by  sale  in  execution  of  decree  for  arrears  of  rent,  s.  14,     .        .  83 

form  of  do.,  Appdx.  II  Schd.  I, 641 

of  succession  to  permanent  tenure  s.  15,  and  form, 83,  639 

bar  to  recovery  of  rent  of  permanent  tenure  pending  notice  of  succession 

to,  bein^  given,  s.  16, 84 

on  expiration  of  lease,  when  to  be  given,  s.  45,  .  .  ,  '^  ,  .  .  193-198 
to  quit  to  non -occupancy-raiyat,  rule  for  service  of,  Rule  2,  Chap.  V.  of 

Government  Rules, 623-624 

effect  of  non-service  of,  in  due  time, 

to  quit  to  be  served  on  under-raiyat  without  written  lease,  s.  49  (6),  .  201 

how  to  be  served, 203 

of  deposit  of  rent  how  to  be  given,  s.  63.     .        .0 263 

of  appraisement  or  division  of  produce  to  be  given,  ^  70  (2).     .        .        .  292 

of  transfer  of  landlord's   interest,  how  to  be  given,  s.  72,  .        .        .        .  294 

service  of  do.,    .        .        .         .        .^* 203 

of  tra'nsfer  of  occupancy-raiyat's  interest  how  to  be  given,  s.  73,  .  ,  301,  624 
raiyat  bound  by  lease  must  give  his  landlord  3  month's  notice  of  intention 

to  surrender,  or  liable  for  rent  of  holding  for  one  year,  s.  86  (2),     .         .  333 

of  surrender  of  holding  how  to  be  served,  and  Appdx.  II  Chp.  V,      .  333,  624,  336 

application  for  service  of,  exempt  from  Court-fees, 337 

by  landlord,  of  intention  to  enter  on  abandoned  holding,  s.  87  (2),  .  .  338,  341 
form  and  rule  for  service  of  and  Appdx.  I  Chap.  V,  .        .        ,        .  480 

notice  to  quit  what  is  removeable, •      .  194-198 

of  misuse  of  land,  or  breach  of  conditions  of  tenancy  to  be  served  on  tenant 

before  suit  for  ejectment  can  be  instituted,  s.  155 484-487 

how  to  be  seryedj^and  rule  11,  chap.  V,  Appdx.,  II, «S24 
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NOTICE— contd,  * 

•  required  by  Act  to   be  served  on  or  given  to  landlord  to  be  served  on  or 

given  to  agent,  if  empowered  to  accept  service  or  receive  the    same, 

s.  187  (2) 577 

Local  Government  may  prescnbe  mode  of  service  of  notices  where  no 
mode  of  ^rvice  is  elsewhere  prescribed,  s.  189  (2) 583 

service,  rules  framed   by   Government  under  this  Act  regarding,  with 

•  Board  of  Revenue's  instructions  thereon,  Appdx.  I,  Chap.  V,        •        .  623,  624 

NOTIFICATION— 

vesting   Deputy  Collectors  with  powers  of  Revenue  Officers  under  s.  103, 

and  s.  189  (a)  and  (6) 3^673 

fixing  time  of  commencement  of  Tenancy  Act, 2,  675 

extending  portions  of  Tenancy  Act  to  Orissa,  Appdx.  V,  ^4-675,  3 

extending  Act  to  Jalpaiguri, 3,  4,  674 

extending  s.  84  to  Santal  Parganas, 327,  675 

vesting  sub-divisional  officers  with  powers  of  a  Collector  under  ss.  12,  13, 

and  15, 37 

authorizing  all  Deputy  Collectors  to  discharge  functions  of  Revenue  and 

settlement  officers,  .         .      • 37 

vesting  sub-divisional  officers  with  powers  of  a  Collector  under  ss.  69  to 

71. 37 

vestmg  Deputy  Collectors  of  Hgwrah  and  Senior   Deputy  Collector  of 

Gaya  with  powers  of  a  Collector  under  ss.  69  to  71,  .  .  .  37 
as  to  officer  by  whom  local  enquiries  under  ss.  31  {b)  and  158  (a)  shall  be 

made, 672 

fees  payable  on  applications  for  deposit  of  rent, 261 

as  to  persons  to  whom  commissions  for  local  enqufries  under  Chap«  X 

shall  &  issued, 672 

as  to  publication  of  proclamation  for  sale  under  sec  163  (3)9    .  507 

OBJECTIO^J— 

distinction  betweeu  objections  aod  cKspufees, 395 

different  kinds  of  objections, 395 

OCCUPANCY-RAIYAT— 

heirs  of,  dying  mtestate  are  liable  for  rent  until  they  surrender  occupancy 

holding,  . 335,  146 

miyat  who  was,  before  passing  of  Act  continues  to  be  Jso  under  Act,  s. 

19,           •        •     ' 58 

distmction  between,  and  settled  raiyat, 108,  109 

rights  of.  in  respect  of  use  of  land,  s.  23, 120 

rights  of,  in  respect  of  trees, 122-125 

obligation  of,  to  pay  fair  and  equitable  rent,  s.  24, i^ 

.  protection  from  eviction  of,  exception  special  grounds,  s.  25,  .  .  .  139 
may  be  ejected  for  using  land  in   manner  unfitting  it  for  purposes  of 

tenancy, 14^145 

cannot  be  ejected  for  denying  landlord's  title, 142-145 

or  for  non-payment  of  rent,        .        .         .         • *     141 

effect  or  invalid  transfer  of  whole  or  part  of  holding  by,    ....  133-136 

where  question  of  transferabling  does  not  arose, 136 

cannot  create  a  tenure  interme^ate  between  himself  and  his  landlord,       .  120,  isi 

devolution  of  occupancy  right  on  death  of,  s.  26,                 .        •        .         .  145 

liability  of  heirs  on  death  of, 146 

on  failure  of  heirs  of  occcupancy  right  is  extinguished,  s.  26,  .  .  145 
rent  payable  by,  to  be  presumed  fair  and  equitable,  until  the  contrary  is 

shown,  s .  27,  . 146 

ri^ht  to  redeem, 137 

share  in  compensation  under  Land  Acquisition  Act,                   • ;      •        •  i37 
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enhancement  of  rent  of,  ss.  27 — 37, 146-177 

money  rent  paid  by,  not  enhanceable  except  under  Tenancy  Act,  s.  28,     .  147 

enhancement  by  contract  of  rent  of,  s.  29,  ......  147 

enhancement  of  rent  of,  by  suit,  s.  30, 150-169 

meaning  of  *  prevailling  rate," «»       .  156-159 

rules  as  to  enhancement  of  rent  of,  on  g^round  of  prevailing  rate,  s.  31,  .  169-1 71 
what  may  be  taken  in  dertain  districts  to  be  prevailing  rate  as  ground  of 

enhancement  of  rent  of,  s.  3 1  A, .  171*173 

limit  of  enhancement  of  rent  of,  on  ground  of  prevailing  rate,  s.  31 B,  .  *  173 
rules  as  to  enhancement  of  rent  of,  on  ground  of  rise  in  prices,  s.  43,  .  173 

rules  as  to  enhancement  of  rent  of.  on  gp-ound  of  landlord's  improvement, 

s.  33.       •  \1S 

rules  as  to  enhancement  of  rent  of,  on  g^round  of  increase  in  productive 

powers  due  to  fluvial  aption,  5. 34,  .        .        .        .        .        .        .  176 

enhancement  by  suit  of  rent  of,  to  be  fair  and  equitable,  s  35,  .        .  117 

power  of  Court  to  order  enhancement  of  rent  of,  to  be  gradual  s.  36,  .  176,  177 
limitation   of  rights  to  bring  successive  suits  for  enhancement  of  rent  of, 

S.37.       .        .        ...         ...        .    , 177 

grounds  on  which,  may  mstitute  suit  for  reduction  of  rent,  s.  j8,  .  .  177-1S3 
cannot  sue  for  reduction  of  rent  on  any  ground' not  mentioned  in  s.  38      .  iSo 

how  reduction  of  rent  of,  may  be  claimed,      • 178-182 

to  whom  may  apply  for  commutation  of  rent  payable  in  kind,  s.  40,  .  183 

effect  of  presumption  as  to  fixity  of  rent  in  case  of, 

cannot  be  ejected  for  arrears  of  rent,  but  holding  may  be  sold,  s.  63,        .  265 

when  occupancy -raiyat  transfers  holding  without*  consent  of  landlord 

transferor  and  transferee  Ko  be  liable  for  rent,   until   notice  given  to 

landlord,  s.  73, Jt  300 

has  right  to  make  improvements  on  his  holding,  s.  77,       .        .        .        .  213 

rent  of,   settled  in  proceeding  under  Chap.  X  to  remain  unaltered  for  ^15 

years,  s.  113, .         .        .        .  405 

cannot   by  contract  made  after  passing  of  Act  divest  himself  of  right  to 

use  land  under  s.  23  or  to  sublet  his  land,  s.  178,  (3)  (6^,  («),  .        .  526 

when  suing  for  possession  to  bring  suit  within  2  years  from  date  on  dis-   ^ 

possession,  Art.  3,  Schd.  Ill, 600,  6b6-6ie 

OCCUPANCY-RIGHT- 

previously  existing,  continues  under  the  Act,  9.  19,    .  .         .  ^8 

acquisition  of  by  custom, 77 

acquired  under  former  law  continues  under  present,  ....  553 

settled  raiyat  to  have,  with  retrospective  effect,  s.  21,        .        ,         .         .  113 

restrictions  on  the  acquisition  of« 526 

acquisition  of,  in  accreted  land, 234-236,  137 

urban  and  suburban  lands,  acquisition  of,  in,    .* 106^  105 

effect  of  acquisition  of,  by  proprietors,  and  tenure^holder  and  joint  pro- 
prietors and  joint  tenure  holders,  s.  |2  (i)  (2),        I 14-120 

effect  of  acquisition  of,  by  ijarada«s  or  farmers,  s.  22  (3)  and  explana* 

tidh, , 115,118-120,98 

incidents  of,  ss.  23-26 120-146 

devolution  of,  on  death  of  occupancy  raiyat,  s.  26,      .        .  •        «  14c 

heritability  of, 145-140 

whether,  can  be  bcKjueathed,  . 146 

eictineuished  on  failure  of  heirs, 145 

transferability  of, 125-129 

mode  of  transfer  makes  no  deiference   ,    •  .        •        .        •*      .  129 

an  incumbrance, •        .        •  137 

when  question  of  transferability  does  not  arise 136 

when  transferable;  by  custom  no  subdivision  permissable,  ....        •  131-132 

93  .  • 
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OCCUPANCY-RIGHT— coii^. 

transfermble  by  custom, 129-132 

onus  of  proof  of  custom  of  transferability  of, 132 

tamsfer  of,  when  transferable  by  custom,  how  effected,     •  98 

recqgmtion  by  landlord  from  transferee  of  non- transferable  occupancy - 

right,  validates  transfer, I3^i37 

siu>letttngol,s.  178(3), 526 

acq^iintion  of,  by  under-raiyat.  by  custom,  s.  iB^    .        .        .        .        .  553 

la '  existence,  cannot  be  taken  away,  nor  acquisision  of,  barred  in  per- 
petuity by  contract  made  before  or  alter  passing  of  Act,  s.  178,  (i>  (a) 

and(6), 526 

acquisition  of,  cannot  be  barred  by  contract  made  after  passing  of  Act, 

».  173  (3)  («j). S^ 

acauisition  of.  in  homestead  land, 92,  105 

julkur  or  tank, 105 

acquisition  of,  by  under-raiyats, 91 

by  middlemen 91 

ONUS  OF  PROOF— 

rulings  as  to,  of  tenure  having  been  held  from  time  of  Permanent  Settle- 
ment,       .58.59 

in  cases  of  enhancement  of  tenures, ^ 

of  permanency  of  tenure, 59 

of  transferability  of  tenures,  not  permanent 

as  to.qghts  of  settled  raiyat,  s.  20  (7), 78.  80 

of  transferbtiity  of  occupancy  rights, 132 

in  question  regardir^  the  right  to  cut  down  trees, 122 

improvement  oy  landlord, 167 

rate  of  rent, 235, 446 

as  to  receipt  of  po^essfon  by  tenant, 139 

rulings  regarding,  in  rent  suits, 442-446 

in  cases  rdating  to  service  tenures, ,544 

ORCHARD  LAND— 

provisions  of  s.  178,  imposinjgf  restrictions  on  contract  do  not  affect  con- 
tracts for  the  temporary  cultivation  of  orchard  land  with  agricultural 
.  oops,  s.  178,  proviso  3, 527 

PRISSA— 

Tenancy  jkct  does  not  extend  by  its  own  operation,  but  nmy  be  extended 


to,  s.  I  (p). 


ffent-i;»w 

what  portions  of  Bengal  Tena.icv  Act  have  been  extended  to, 
which  Government  nues  iwider  Tenancy  Act  have  been  extended  to, 
Bengal  Tenancy  Amendment  Act,  ni,^B.  C,  of  1898,  extended  to, 
on  extension  of  Tenancy  Act  to  Orissa/.enactments  in  force  there 
sistent  therewith  stand  repealed,  s.  2  (2), 


2,5 

3 

5.6 

3. 674-^S 
•      3,^5 
incon- 


PALAMAU— 

a  scheduled  district,  in  Chutia  Nagpur  Division,       .        .        •        .        .  3 

rent  law  in  force  in, 5 

FARCHA— 

form  of,      ••.•..,,,,.,^  657 

PARTITION— 

.of  revenue-paying  estates,  nothing  in  this  Act  effects  enactments  relatiiu^ 
I         Co^notrepealedby  thIaAct,  s.  f95f0i 589 
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PASTURAGE— 

rights  of,  provisions  of  Tenancy  Act  for  recovetr  of  arrears  of  rent  a  ppfy 

to  suits  for  recovery  of  money  due  on  account  o^  s.  193,    .        .  *     .    '    .  cfly 

rulings  relating  to  rights   of, 5^6*  597 

^ATNI TALUKS— 

are  permanent  tenures  created  by  operations  of  law 36 

.  not  affected  by  this  Act,     .        .        .        ,        .    '    .                         .        .  587 

ss.  15  arid  16  of  this  Act  apply  to »  ^ 

may  be  sold  under  this  Act  for  arrears  of  rent  under  decree,      . 

patni  taluks  may  be  granted  on  any  terms  agreed  on  between  pM^alors 

and  patnidar, ^ 

nothing  in  this  Act  effects  any  enactment  relating  to,  s.  195  (e),  ,  5S9,  j^ 

PATWARIES'  DUES— 

not  rent :  recoverable  as  arrears  of  {mblic  revenue, 34 

PAY,  PAYABLE,  PAYMENT— 

used  with  reference  to  rent  include  ''deliver,'^  '*  deliverable,"  and  ''deli- 
very," s.  3  (6^ \        .        .  .        .11,25 

PAYMENT— 

into  Court  of  rent  admitted  to  be  due  to  third  person,  s.  149,    .  472 

into  Court  of  rent  admitted  to  be  due  to  landlord,  s.  150,                   .  473 

into  Court  of  portion  of  money,  s.  151, 474 

into  Court,  receipt  to  be  grarfted  in  case  of,  s.  153,    .....  474 

PAYMENT  OF  RENT— 

not  essentia]  to  acquirinj^  occupancy  right,         ...        .        .        .      « .  96 

non-payment  of  rent  dois  not  determine  tenancy, 434 

effect  of,  by  co-sharer  raiyats, 

subject  to  agreement  or  usage  to  be  made  in  4  equal  instalments,  s.  53,  .  ^45 

time  and  place  of  payment  of  each  instalment,  s.  54, i^ 

by  postal  money  x>r<jer  sanctioned  in  Bengal, 248 

appropriation  of  payments  of  rent,  s.  55, 249 

tenant  entitled  to  receipt  on,  s.  56, «    .        .        .  act 

payment  of  deposit  of  rent  how  to  be  made,  s.  04, ^04 

PENALTY— 

on  landlord  for  withholding  receipt  and  statement  of  accounts  from  tenant 

or  failing  to  keep  counterpart  or  copy,  s.  58, 353 

for  interfeience  with  crop  in  case  of  produce-renl;  s.  71  (4),       .        .        .        •  ^\ 
for  exaction  by  landlord  ol  sum  in  excess  of  rent  pa3rable,  s.  75,        .        .  318 

for  distraining  of  attempting  to  distrain  the  produce  of  a  tenant's  holding 

otherwise  than  according  to  law,  s.  i%6  (i)  {a), 

for  foisting  a  distraint  duly   made  under  this  Act,  or  forcibly  or  clfii* 

destinely  removing  distrained  property,  s.  186  (1)  (5),    .        .        .         .  5^ 

for  abetting  illegal  interference  with  produce,  s.  186  (3),  ....  576 

PERMANENT  SETTLEMENT— See j>r«Mw^/w«.  - 

meaning  of,  s.  3(12), »3t3^ 

when  tenure  has  been  held  since  time  of,  on  what  grounds  ijLs  rent  may 

be  enhanced,  s.  6, .        •                .*       .  53 

rulings  regarding  proof  of  existence  of  tenure  at  time  of , . 

burden  of  proof  of  existence  of  tenure  from  time  of, 5^f  59 

grounds  of  enhat\cement  of  tenures  not  held  front  time  of,  §.6,         .  Sf»>S4 
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PERMANENT  TENURE— Sec  Tenure, 

•     definitioiiof.s.3(8), *^'^'^^ 

creation  of. /,,.*'  ^^ 

rulingt  regardiilf  tenures  pennanent  by  contract,  or  course  of  dealing    .      27-32 

by  custom 3^ 

onus  of  proef  Ms  to  permanency  of  tenure, •  7*> 

may  be  transferred  and  bequeathed  to  same  extent  as  other  improveable 

Jroperty,  8«  II ^ 7|| 

ngs  as  to  onus  of  proof  of  transferability  of , 77 1  7^* 

PLAINT— 

what  to  contain  in  suits  for  recovery  of  rent,  s.  148  (b),     ....  4<^7 

POSSESSION— 

peaceable,  landlord  bound  to  give,^ and  maintain  tenant  in,                        .  435 

burden  of  proof  as  to  receipt  of,     * 437 

suit  for,  claimed  by  occupancy ^raiyat  to  be  brought  within  2  years  from 

date  oft  dispossession,  Art.  3,  Schd.  Ill 600 

PRESCRIBED— 

meaning  of,  in  this  Act,  s.  3  (15),              13 

PRESUMPTION-Sec  Fixity  of  Rent. 

as  to  tenant  being  tenure-holder,  when  area  of  his  tenancy  exceeds  100 

bighas,  s.  5  (5). 49 

as  to  raiyat  having  held  land  continuously  for  12  years  until  contrary  is 

profTed  or  admitted,  s.  20  (7),         .........  89 

as  to  "rent  for  the  time  being  pa^^ble  by  an  occupancy-right  being  fair 

and  equitable  until  the  contrary  is  proved,  s.  27, 146 

as  to  fixity  of  rent,  s.  50, 205 

former  law  as  to,        .        .                206 

difference  ol  corrcncy  not  a  variation, 206 

trifling  variation  in  the  jama, 206 

in  what  cases  will  not  arise,  proviso  to  (2)  s.  50 205 

'    proof  of  payment  necessary  to  raise, 2x1 

,    abatement,  surrender  or  alienation  does  not  rebut, 207 

collection  of  abwab^  wont  affect, 207 

''mere  alteration  in  the  rate  of  rent  or  an  exparte  decree  does  not  destroy,  .  207 

^ect  of  decree  on, 208 

evidence  required  to  prove  receipt 213 

value  of  jama  wasil  baki  and  other  papers  as  evidence,     .        .        .  213 

when  benefit  of,  can  be  claimed, 216 

'-   when  can  not  be-claimed, 217 

f    fleidings  must  be  consistent  'with  the  fact  of  holding  from  permanent 

settlement,      .        •        .* 218 

how  presumption  may  be  rebutted,    .      ^ 221 

a  break  in  the  holding  rebuts,    .        .       \ 221 

.   but  not  if  the  tenant  has  been  unlawfully  ejected, 221 

applies  only  to  raiyats  and  tenants, ^        .  221 

effect  of  division  and  consolidation,  of  holdings  on, 223 

dfect  of,  in  case  of^ccupancy  raiyat, 222 

as  to  amount  of  rent  and  condition  of  holding,  s.  51, 

rulings  regarding  holding  over, *  224 

when   pr^umption  as  to  amount  of  rent  and  conditions  of  holding  cannot 

be  made, 

^  to  receipt  which  does  not  contain  substantially  prescribed  particulars 

^     ^    being  an  acquittance  in  full,  s.  56  (4), 251 
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PRESUMPTION— cow^rf. 

.  as  to  notice  of  surrender  havine  been  giving,  s.  86  (j^,      .        .        .        .'  333  , 

as  to  correctness  of  map  or  other  record  of  boundanes  and  measurements 

of  land,  s.  91  (2), 349 

as  to  correctness  of  standard  of  measurement  declared  by  Goverment  to 

be  in  use  in  any  local  area,  s.  92  (3) 350 

as  to  correctness  of  record  of  rights,  s.  loj  B,  .        .        •        .       *        .  376 

as  to  rents  settled  under  ss.  104  A  to  104  G,  s.  104  J,  ....  384-38S. 

as  to  fixity  of  rent  not  to  apply  when  record -of -ri^ts  has  been  prepared 

s.  lis, 405 

as  to  land  not  being  proprietor's  private  land  until  the  contrary  is  shown 

s.  120  (2)  (3), 410 

PREVAILING  RATE— 

suit  may  be  instituted  to  enhance  occupancy  raiyat's  rent  on  ground  that 

rate  of  rent  paid  by  him  is  below,  s.  30  (a),    .        .        .        .        .        .  151 

definition  of,  introduced  by  Amending  Act  of  1898,  s.  31  A,     .        •        .  171 

rulings  rei^arding 156-161 

rules   for  enhancement  of  occupancy-raiyat's   rent  on  ground  that  the 

rate  of  rent  paid  by  him  is  below,  s.  31,  * r6^ 

Government  notification  as  to  rank  of  conthiissioner  appointed  to  make 

local  enquiry  regarding, 170 

Board  of  Revenue's  instructions  for  guidance  of  ooromisstbner  engaged 

in  making  local  enquiry  regarding,          ...••.«  170 

what  may  b^  taken  in  certain  distncts  to  be,  s.  31  A,         .        •        •        •  171 

limit  to  enhancement  of  prevailing  rate,  s.  31  B,        •        •        •    '    .        •  I7S  i 

PRICE-LISTS— 

of  staple  food-crops,  rules  regarding  preparation  of,  $.39,  .        •        •  182 

amendment  r^arding  preparation  of,  for  periods  anterior  to  passing  of 

Art,  s.  39(6), .♦       .  183 

rules  framed  by  Government  under  this   Act  regarding,  with  Board  of  Reve- 
nue's instructions  thereon,  App.  II,  Chap.  II,      •.        .         .        .        .  619-620 
local  areas  for  which   price  lists  of  staple  food-crops  are  to  be  prepared, 

App.  II,  Sch.  II ;  646-651 

PRICES— 

suit  may  be  instituted  to  enhance  occupancy-raiyat's  rent  on  the  ground     • 

of  rise  in  aver^^e  prices  of  staple  food  crops,  s.  3p  (6),  .        .        .   159^162 

rules  for  enhancement  of  occupancy-raiyat's  rent  on  this  grouud,  s.  32^    •  173 

PROCEDUR E -  See  judicial  Procedure. 

Local  Government   may  make   rules  for  procedure  of  Revenue-oflicers 
in  proceedings  under  this  Act,  s.  189  (i),  * 583 

PROCEEDINGS— 

commenced  under  repaled  enactment,  when  to  be  continued  under  it,        .        6-12 

PROCESS-FEES— 

Board  of  Revenue's  rules  regarding  levy  of,  in  settlement  cases,      .        •  635,  636 

PJ^OCLAMATION—  * 

of  sale  of  tenure  or  holding  for  arrears,  what  to  contain  and  how  to  be 
published,  s.  163  (2)  (3), •     .        .  506 

FROCEDUCE-RENT— 

ts  a  rent  at  fixed  rate,       \ .        .^         85 
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PRODUCE  RENT— co«<i. 

*    cannot  be  enhanced  under  the  Act 86 

no  provision  in  Act  for  reduction  of, 

system  of  rent  payable  in  kind  where  prevaleht*  and  explanation  of 

preference  of  raiyats  for, 125 

procedure  foi»  communication  of,  s.  40, 183-187 

Board  of  Revenue's  instructions  under  thb  section, 187 

suit  for  money  value  of,  will  lie,  .        • 291 

ejectment  for  arrears  of,  may  be  decreed, 

ordo*  for  appraising  and  dividing  produce,  s.  60, 486 

systems  of  appraismg  and  dividing  produce  in  Behar,       ....  287-290 
what  officers  have  t^n  appoints  to  diseharge  functions  of  Collecfor  in 

appraising  or  dividing  produce^ 

Collector  when  appraismg  or  dividing  produce  a  Court,  but  officer  ap- 
pointed by  him  not  a  public  servant, 290 

Oollector  not  empowered  to  decide  disputes  as  to  existence  of,  .  193 

procedure  when  officer  is  appointed  to  appraise  or  divide  produce,  s.  70,  •  292 

dispute  as  t6  appraisement  or  division  of  produce  may  be  referred  by 

Collector  to  Civil  Court,  s.  70  (5),  * 292 

rights  and  liabilities  as  to  possession  of  crops  in  case  of,  s.  71,  •        .  2^ 

penalty  for  illegal  interference  with  produce  in  case  of,  s.  186  (i)  (c),        .  576 

suit  against  a  depositary  of  produce  rent, 292 

suits  tor  produce  rent  are  sent  suits, 

holding  held  under  system  of,  can  be  measured  annually,  s.  90  (2)  {h)       .  345 

PRODUCTIVE  POWERS— 

increase  in,  of  land,  occupancy-raiyat's  rent  may  be  enhanced  ground  of, 

due  to  landlord's  improvement,  s.  30  (c) 151 

hiles  for  enhancement  of  occupancy  raiyat's  rent  on  this  ground,  s.  33,   ,  175 

increase  in,^of  land,  due  to  fluvial  action,  occupancy-raiyats  rent  may  be 

increased  on  ground  of,  s.  30  {</), 151 

rules  for  enhancement  of  occupancy  raiyat's  rent  on  this  ground,  s.  35,     .  176 

PROPRIETOR— 

definition  ot,  s.  3  (2), ,        .        .  12,  15 

affect  of  acquisition  by  Government  of  interest  of, 

merger  ot  occupancy  r^ht  on  acquisiton  by  proprietor  or  joint  proprietor 

i-  a2, ,          .          .  114 

registered,  effect  of  receipt  of  rent  by,  s.  60, 254 

tenant  not  entitled  to  violate  conditions  binding  on,  s.  194,        .        .        ,  ^gp 

PROPRIETORS  PRIVATE  LAND- 

the  provisions  of  Chap.  V  do  not  confer  occupancy-right  in,  and  pro- 
visions of  Chap.  VI  do  not  apply  to,  s.  116,  408 

Local  Government  empowered  to  order  survey  and  record  of,  s.  117,        .  409 

power  for   Revenue-officers  on  application  ^pf    proprietor  or  tenant  to 

ascertain  and  record  whether  land  is  or  is  not,  s.  1 18,     .        .        .        .         '410 
procedure  for  recording  that  land  is,  s.  1 19,       .        ,        .        ,        .        ,  ^j^ 

rules  for  determination  of,  s.  120, ^iq 

meaning  of  **  any  other  evidence  that  may  be  produced,*'        .        .        .  410  411 
record  of,  rules  framed^  Government  under  this  Act  rcffardinfir.  Add. 

I,  Chap.  IV, .        ,622-623 

PROTECTED  IIJJTEREST— 

what  shall  be  deemed  to  be,  at  sale  of  tenure  or  holding  for  arrears  of 
rent,  s.  160, s       •        .        .        .  502 
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RAIYAT — See  Fixity  of  rent,  Raiyat  at  fixed  rates,  Settled-raiyat,  Occu- 
pancy-raiyat,  Non-occupancy -raiyat  and  Under -raiyat, 

definition  of,  s.  5  (2),           * 49 

must  hold  land  immediately  either  under  a  proprietor  or  tenure -holder, 

.   s-5(3).       , 49 

m  determining  whether  tenant  is  tenure-holder  or  raiyat,  regard  to  be 

had  to  local  custom  and  origin  of  tenancy,  s.  5  (4),        •        •      * .        •  49 

distinction  between  tenure-holder  and  raiyat, 49*53 

•has  prior  right  to  landlord  to  make  improvement,  unless  it  ^ffec^  another 

holding  or  holdings,  s.  77, ♦     323 

compensation  for  improvement  by,  s.  82, 325 

principle  on  which  compensation  is  to  be  estimated,  s.  83,          .        •        •  326 

power  of,  to  sub-let,  restictions  on,  s.  85, 329 

rulings  under  former  law  as  to  sub-lettmg  by, 329 

rulings  under  present  law  as  to  sub-letting  by, 330 

power  of,  to  surrender  holding,  s.  86, 333 

application  of  the  new  section,    .        . 334. 

wnen  raiyat  may  be  regarded  as  having  abandoned  holding,  s.  87,    .        *  338 

rulings  under  former  law  as  to  abandonment  of  holding,    ....  339-340 

rulings  under  present  law,           .        .        .*       .        .        .        •        .        •  33$h340 
rights  of  ejected  raiyat  in  respect  of  crops  and  land  prepared  for  sowings 

s.  156, 487*  485 

cannot  after  15  July,  1880,  or  after  passing  of  this  Act  divest  himself  of 
his  right  to  acquire  occupancy-right  [s.  178  (2)  ^3)  (a>],  to  surrender  his 
holding,  fs.  178  (3)  (c)],  to  tranter  or  bequeath  his  holding  in  accords 
ance  with  local  usage,  [s.  178,  (3)  (^j],  or  to  apply  for  a  reduction  of 

for  rent,  [s.  178,  (3)  r/)  J. •  S;6-53^ 

RAIYAT  AT  FIXED  RATES— 

incidents  of,  s.  18, ^'^7 

raiyat  holding  under  produce  rent  is,         .        .        .        .        ,        .*       »  te 

transferee  of  share  of  holding  of,  entitled  to  be  recognized  as  a  tenattf,  86 

cannot  be  ejected  for  arrears  of  rent  but  holding  may  be  sold,  s.  65.        .  265 

has  right  to  make  improvements  on  his  holding,  s.  77         .        .        .        ,  323 

RATES,  TABLE  OF— See  Settlement  of  rent. 

contents  of,  s.  104  B, 386 

effect  of  table,  s.  104B,  (6) "*.        .        .        ,  38^  387 

application  of  table,  s.  104  0, ^  387 

rules  and  principles  to  be  followed  in  framing,   and  settling  rents  in 

accordance  therewith,  s.  104  D, 387 

RECEIPT— 

of  rent  from  transferee  of  non -transferable  holding  validates  trana^ 

tenant  making  payment  to  his  landlord  entitled  tp  a  receipt,  s.  ^  (i),      .  t^% 

landlord  to  prepare  and  retain  counterfoils,  s.  56  (2)  .        .        .    '    '.        .  35 1 

receipt  and  counterfoil  what  to  spcs^y,  s.  56  (3) ^i 

r&eipt  not  containing  substantially  the  particulars  required,  to  presumed 

to  be  receipt  in  full,  s.  56  (4), i        •  t^i 

reciepts  how  to  be  proved, *  253 

of  rent,  effect  of  by  reversioner, 

landlord  liable  to  penalty  for  withholding  or  failing  to  keep  counter-foil  of, 

s.  58 -  253 

forms  of,  to  be  prepared  and  kept  for  sale  at  sub-divisional  ofiices,   s.  59,  254 

of  rent,  effect  of,  by  registered  proprietor,  manager,  or  mortgagee,  s.  60,  254 
for  deposit  of  rent  granted  by  Court  to  be  a  valid  acquittance,  s.  62 

to  be  granted  by  Court  for  rent  paid  into  Court  in  suit  for  arrears,  s.  152,  262 

form  of,  Sch^ri  II, ^    •       .       .       •  »-    593 
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RECLAMATION— 

of  land,  to  be  presumed  to  be  an  improvement  o(  a  raiyat's  holding  until 
the  contrary  b  shown,  s.  76  (3)  (c)  (</)* 3^0 

RECORD-OF-RIGHTS— 

power  of  Local  Government  to  order  preparation  of,  s.  101,                       .  368 

•      deposit  of  expenses  of, 405 

processes  of  survey  and  record  of  rights, 406,  378  . 

^tAtkt  to  consist  of  and  to  contain, 

particulars  to  be  recorded  when  an  order  for  preparation  of,  is  made, 
s.  loa, 371 

power  of  Revenue-officer  to  record  particulars  on  applications  of  pro- 
prietor of  tenure-holder  or  large  proportion  of  raiyats,  s.  103,  373 

effect  of  this  section, 374 

prdiminary  publicatton,  amendment  and  final  publication  of  record-of- 

rights,  s,  103  A 375 

presumption  as  to  correctness  of  record  of  rights,  sec.  103  B,    .  .  376 

stay  of  proceedings  in  Civil  Court  during  preparation  of  ri^ts,  s.  iii,   .  402  • 

Local  Government  empowered  to  pass  onlers  tor  the  apportoinment  of  the 
expenses  of  the  preparation  of  \  record  of  rights  except  when  a  settle- 
ment  of  land  revenue  is  being  or  is  about  to  be  made,  114,.  .  404 

presumption  as  to  fixity  of  rents  not  to  apply  when  record  of  rights  has 
been  prepared,  s.  115 405 

validation  of  publication  of  past  records  published   under  s.  105,  s.  8 

of  Bengal  Tenancy  (Amendment^  Act, 391 

Board  ot  Revenue's  rule  for  inspection  of,         ....... 

REDUCTION— 

of  rent«  entitling  landlord  of  permanent  tenure  to  enhance,  s.  6,        .        .  62 

of  rent,  grounds  on  which  occupancy-raiyat  may  institute  suit  for,  s.  38,  177 

of  rent,  how  it  can  be  claimed, 

of  rent,  every  tenant  entitled  to,  in  respect  of  deficiency  in  area  of  his 

tenure  or  holding,  s.  53  (6), 236 

of  rent,  for  decrease  in  area,  rulings  regarding, 241 

of  rent,  could  be  sued  for  ordaimra  as  set-off, 236 

of  rent,  how  to  be  ob^ned  under  present  law, 

mlinfifs  reearding  r«f  ^Wtcoto  in  cases  of  claims,  for,  of  rent    ...  241 

of  rent,  Local  Uovemment  with  sanction  of  Governor-General  may,  in 

special  cases,  empower  Revenue-officer  to  reduce  rents,  s.  112,     .        .         493 
of  rent,  raiyat  cannot,  after  passing  of  this  Act,  divest  himsdf  of  his 

right  to  apply  for,  s.  178  (3)  (Oi 5^7 

REGISTERED— 

meaning  of»  in  this  Act,  s.  3  (18) 13 

REGISTERS— See  Zaikf  i?#^Tff<»rT.  ^» 

of  rent  suits,  form  prescribed  for,  s.  146, 466 

of  rent  suits,  special,  for  statistical  purposes  only,      .        •  .        •         466 

REGISTRATION— See  Uml  Registrmiion  Act. 

compulsary  registration  prescribed  by  B.  T.  Act,      •        .        .        •        •  40 

of  deeds  of  sale,  mortgage  or  gift, .  38 

of  agricultucal  leases,  when  compulsory,  when  optional,    .                ,        .  40,  41 

leases  held  to  require, .        .        .        ,  .        41 

what  are  leases  and  what  are  not,               41 

leuehddiMit  to  require,.  .    .  •    .  • 41 
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REGISTRATION— con^. 

of  under-raiyat's  leases,    i        .        .        . 385, 86  . 

of  contracts  of  enhancement,  s^  39, 147 

of  documents  creating  incumbrances  on  tenures  or  holdings,  s.  176,  $2% 

effect  of  non -registration  of  documents  required  to  be  registered     .        «  43*  44 
conflict  between  r^stered  and  unregistered  deed    herimty  of  regts|Mred 

documents, 45 

effect  of)  of  deed  of  transfer  of  permanent  tenure, 7%^  ' 

*   transfer  when  complete,     .        .        .        , -60 

rules  of  Registration  department  for,  of  documents  of  transfer  of  perma*  • 

nent  tenures  by  sale,  gift  or  mortgage,  and  App.  IV,    .        .        ,     '   ^  663 

of  transfers  of  permanent  tenures,  uirmer  law  regarding,          ...  82 

of  transfers  of,  and  successions  to,  permanent  tenures,  present  system  of,  84 
of    contract    of   enhancement  of  occupancy^raiyat's  rent  compulsory, 

s.29(tf)> •        •        •        •  '^^ 

of  contract  of  enhancement  of  non*>occupancy-raiyat  s  rent  compulsory, 

S.43.      • ««9 

of  lease  of  under- raiyat  for  rent  exceeding  rsuyat's  rent  by  25  p.  c»  com- 
pulsory, s.  48  (a),   ....•    ^    .....        .  201 

effect  of,  of  proprietor's  name  on  receipt  of  rent,  s.  60,      .        •        %        •  167 

of  landlord's  improvement,  s.  80,        .        .        '.        .        •         ...  324 

of  sub-leases  by  raiyats,  s.  85 .  329 

of  certain  instruments  creating  incumbrances,  extended  period  for,  s.  175,  525 

incumbrances  to  be  notified  to  landlord  by  Registeringooflicers,  s.  176,    .  05 

department,  rules  of,  under  Bengal  Tenancy  Act,  App.  IV,      .                .  663-071 

REGULATIONS— 

partially  repealed,  sections  and  subjects  of,  Sch.  I /  S9i 

RELINQUISHMENT— ^tfrr^M^^,  Abandonment. 

there  can  be  no,  in  case  of  permanent  tenures 335 

RENT— See  Enhancement,  Tenure^holdetf  Payment  efreni,  Bate  of  rent, 

definition  of,  s.  3  (5), I2>  18-25 

conditions  necessary  to  make  a  payment  of, 

rulings  as  to  what  is  rent,  ...                18-25 

abwaos  are  not« •  .«    .                •  >4*  ^5 

money  recoverable  as,  under  various  enactments, *«4 

cesses  not  rent,  though  recoverable  as  such, '4 

b  moveable  property,  the  right  to  collect  it  may  be  sold,   ....  25 

of  tenure  holder,  grounds  on  which  it  may  be  enhanced,   .        .        .        •  53>  54 

at  fixed  rate  produce-rent  is, '      •        •  8^ 

obligation  of  occupancy-raiyat  to  pay  fair  and  equitable,  s.  24,                 •  138 

payment  oF,  by  occupancy  raiyat,  not  essential,       ^ .        .        •        .        •  96 
effect  of  receipt  of,  oy  landlord  from  transferee  of  non -transferable  right 

of  occupancy,          ,        .        .        ^ 13^ 

paysfble  by  occupancy-raiyat  to  be  presumed  fair  and  equitable,  s.  27,  14^ 

of  occupancy-raiyat,  enhancement  of,  ss.  27-37, *46-I77 

effect  of  payment  of,  by  co-sharer  raiyat t 

reduction  of,  grounds  on  which  occupancy-raiyats  may  institute  suit  for, 

S.38.     .     :     .     .     .     :     .     .     .     .     .     ;  177-18^.180 

under  the  general  law  all  raiyats  can  claim  reduction,                .        .        •  I79 

how.reductfon  of,  can  be  claimed, 178 

paj^able  in  kind,  svstem  of,  where  prevalent      ,...*.  287-292 

limit  of,  recoverable  from  under-raiyat,  s.  48,    .        .        .                *        t  ^< 

rules  and  presumptions  as  to  fixity  of,  s.  50, ^OS 

95                                •  • 
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former  law  as  to  presumption  regfarding  fixity  of,                .        .        .        •  3o6 
in  what  cases  presumption  as  to  fixity  of  rent  cannot  arise,  or  benefit  can- 
not be  claimed, 217 

proof  of  payment  necessary  to  arise  presumption an 

pleadings  on  which  presumption  will  arise,         «        .        •        *        •         .216,218 

benefit  can  be  claimed^       .,.#.<•...  223 

how  presumption  may  be  rebutted, i  221 

■    effect  of  division  or  consolidation  of  holdings  on  presumption^    .        «         .  •  223 
•    effect  of  presumption  in  case  of  occupancy  raiyats,     .        .        •        *        . 

pipesumption  as  to  amount  of  rent  and  conditions  of  holding,  s.  51,    .        •  224 

.    when  presumption  does  not  arise, 217 

alteration  of  rent  in  respect  of  alteration  in  area,  s.  52,      .        .        .        •  226 

rulings  regarding  alteration  of  rent  on  grround  of  excess  area,    .        .        .  230-236 
landlord  no  longer  required  to  indicate  precise  plots    added    to    area 

s.  52  (5) W7 

what  plaintiff  must  prove  in  suit  for  alteration  of  rent  for  increase  of  area,  230 

reduction  of,  for  decrease  in  area,      •        • 241 

'       abatement  of,  could  be  sued  for  or  claimed  as  a  set  off,      .        .        .        .         236 

how  to  be  obtained  under  present  law, 236,  237 

rulings  regarding  res  judicata  in  dkses  of  claims  for  reduction,  •         .  241,  242 

subject  to  agreement  or  usag6,  to  be  payable  in  four  equal  instalment 

s.  53.       .• 345 

time  and  place  of  payment  of  rent,  s.  54,  ,        «        •        4        *        .        .  246 

: .  payment  of,  by  postal  money  order  sanctioned  throughout  Bengal.  .        •  248 

wKen  duly  paid, 246,  247 

appropriation  of  payments  of,  s.  55 

tenant  making  payment  to  his  landlord  entitled  to  a  receipt  for,        •        .  251 

receipt^  for  how  to  be  proved, 243 

penalty  and  fine  for  withholding  receipt  for,  s.  58, 253 

effect  of  receipt  by  registered  proprietor,'  manager,  or  mortgagee  s.  60,      *  254 
deposit  6f,  operations  of  ss.  61,  to  64,  relating  to,  postponed  to  ist  February 

1886, 258 

when  tenant  may  make  deposit  of,  s.  61, 258 

fees  leviable  on  applications  to  deposit, 261 

tender  of,  when  Valid, 259 

receipt  for,  deposited  to  be  a  valid  acquittance,  s.  62,        ....  262 

deposit  of,  when  valid, 259-261 

^uty  of  Court  on  receiving  application  to  deposit^ 260 

notification  of  receipt  of  deposit  of,  s.  63, 263 

limitation  in  suit  for  arrears,  in  case  of  deposit  of, 261,  600 

payment  or  refund  of  deposit  of,  s.  64, 264 

effect  of  withdrawal  of  deposit  of  by  landlord,' 261 

arrears  of,  permanent  tenure-holder,  raiyat  at  fixed  rates,  and  occupancy 

raiyat  cannot  be  ejected  for,  but  tenure  or  holding  may  be  sold  for, 

s.  65,       .        .        .        .^ 265 

a  first  charge  on  tenures  and  holdings,    ^ 265,266-269 

road  cess  but  not  interest,  included  under <erm  rent, 

execution  of  decree  for  arrears  of, 

rights  of  fractional  co-sharers  in  executing  decrees  for,    .        .        •        .  272 

non-occupalicy  and  under  raiyat  may  be  ejected  for  arrears  of,  s.  66  (i),  .  275 

effect  of  assignment  of, •  296 

suit  for  assfgned  rent  is  a  suit  for  rent, .  296 

assignee  for  the  decree  for,  s.  1 48,  (A) 468,  470-472 

decree  for  falling  due  after  previous  suit  and  sale, 274 

liabilitv  of  auction -purchaser, 274 

receipt  of  rent  after  decree  for  ejectment  operates  as  waiver  of  right' 

to  eject, ^76 
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RENT— c<?«^. 

• 

interest  on  arrears  of,  runs  at  12  p.  c,  s.  6^, 281 

interest  on  arrear  of,  must  be  decreed  no  discretionary  power,  .  .  281 

how  interest  on  arrears  of,  to  be  calculated, ^282 

'  contracts  for  interest  on  arrears  of,  at  a  higher  rate,  .        .        •  «     •  282 

interest  on  enhanced,     ^ 284 

purchaser  liable  to  pay  interest  on  arrears  of,     .....        .  283     * 

.  damaijre  bars  interest, 284 

damages  up  to  25  p.  c.  may  be  awarded  for,  withheld  without  reasonable  * 

cause,  or  to  defendant  improperly  sued  for,  s.  68, 284 

tenant  not  liable  to  transferee  of  landlord's  interest  for  rent  paid  to  former 

landlord  without  notice  of  transfei,  s.  72  (i), 

paid  in  advance,  tenant's  liability  in  case  of, ' 

back  rent  for,  additional  area,     .........  236 

transfer  of  back  rents, 296 

service  of  notices  of  transfer,     .        • «        ,  300-  r 

apportionment  of,        .        .        .        .        .        .        ...        •        .        .  297 

ail  co-shares  must  be  made  parties  to  suits  for  appointment  of  •      ■ .  299 

separate  payment  of,  not  conclusive  evidence  8i  appointment,    .        •        .  299 
accrual  of,  under  this  Act,           ...?.,...  297 

liability  for,  after  transfer  of  occupancy-holding,  s.  73,      .        •         .        .  300,  301 
this  section  applies  to  occupancy  rights  transferable  by  custom,  .        .  361 

sett  off  of ,   . 462 

suit  for,  of  fisheries, 464    ; 

suit  for.  of  homestead  or  bastu,  ..««....  464 

Court-fees  payable  in  a  rent  «uit, ,        ,  464 

effect  of  s.  43  of  the  C.  P.  Code  on  a  claim  for  rent,         ^        .        .        /        461 

effect  of  receipt  of  rent  from  transferee 

penalty  for  exaction   by  landlord  from  tenant  of  sum  in  exeess  of,  s.  75,  318 
distribution  of    rent  of  tenure  or  holding  not  binding  without  consent  of 

landlord  in  writing,  s.  88 342 

rent  settled  under  Chap.  X.  from  what  date  to  take  effect,  s.  1 10,     .        .  401 
settled  in  proceedings  under  Chap.  X  to  remain   unalterable  for  i^  years 

in  case  of  tenure-holder  and  occupancy-raiyat,  and  for  5  years  m  case 

of  non-occupancy-raiyat,  s.  113,     ........  403 

suit  for,  must  include  whole  claim  andfall  rent  due  at  time  of  institution,  461 

rateof  rent, 225 

when  plaintiff  fails  to  prove  rate  of  rent  claimed,  it  is  the  duty  of  Court 

to  ascertain  proper  rate  payable,  447 

proper  rate  shoulcf  be  determined, .  447 

pleading  when  kabuliyat  finds,  how  to  determine, 448 

no  higher  rate  recoverable  than  entered  in  road  cess  return,      .        .  449 

admission  by  co-tenants,  .        .        .        .*,        .        .        .        .  451 

res  judicata  with  regard  to,         .        .        .        .        t        ,        .        .        .  ASi^Al^i 

«jc  ^ar^^  and  unexecuted  decrees  for  efifcyt  of, 451 

€x  ^a^^tf  decree  not  conclusive  .• 451 

successive  rent  suit,  s.  147,         , 466 

suits  for  recovery  of,  procedure  in,  s.  148. 467 

payment  into  Court  of,  admittted  to  be  due  to  third  person,  s.  149,  .  4^2 

payment  into  Court  of,  admitted  to  be  due  to  landlord,  s.  150,  .         .  558 

'  provision  for  payment  into  Court  of  portion  of,  admitted  to  be  due, 

s.  151, 4^4 

receipt  to  be  granted  by  Court  for,  paid  into  Court,  s.  152,        .        .  ,     .  474 

waiver  of  forfeiture  by  receipt  of, 

power  for  Court  to  fix  fair  rent  as  alternative  to  ejectment,  s.  157,      .        . 

*  arrear  of, J48 

*  •        •  ■  ■  ■■• 
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RENT-FREE  LAND— 

•  in  arrea  not  permanently  settled  may  be  assessed  with  fair  and  equiubte 

rent  when  land  revenue  is  for  first  time  made  payable  or  fresh  settle- 
ment of  land  revemie  is  made,  s.  192, 5^ 

RBNT.LAW— 

of  Calcutta?, 2 

•  ofOrissa 3 

of  the  scheduled  districts, 3 

of  A^saih, S 

RENT  LAW  COMMISSION— 

proposed  definition  of  land  by, 105 

REPEAL— See  Enactments. 

enhancement  repealed  by  Act,  s.  2  and  Schd.  I S«  ^  S9i*  59^ 

effect  of, 6b  II 

RES  JUDICATA— 

in  cases  of  claims  for  reduction  of  rent, 141 

in  settlement  cases,    •        .        •    » 396 

rents  settled  by  revenue  officer  under  s.  105,  and  disputes  decided  by  him 

under  s.  106, 396,  398,  419 

effect  of  gX'Parte  and  unexecuted  decrees  for  rent, 45,  453 

rulings  regarding 457-46i 

REVENUE— 

nothing  in  this  Act  affects  any  enactment  for  avoidance  of  tenancies  or 

incumbrances  for  arrears  of,  s.  \o$  (c),  .        .       * 589 

REVENU^-OFFICER— See  Record-of^ Rights. 

definition  of,  s.  3  (17), 13,  3S 

.  all  Deputy  Collectors  invested  with  powers  of, 38 

may  ascertain  and  record  particulars  specified  in  s.  I03  on  appli<^on  of 

proprietor  or  tenure-holder  or  large  proportion  of  raiyats,  s.  103,  •        .  373 

may  publish  In  draft,  amend  and  finally  publish  reoord-of-rights»  s.  103 A,  375 

recoprd  of  rights  certified  by.  to  have  been  finally  published,  to  be  presumed 

to  be  correct,  s.  103B, 376 

when  a  settlement  of  land  revenue  is  being  or  b  about  to  be  made  may 

•  settle  fair  rents  aiiH  prepare  settlement  rent  roll,  s.  104,  .        .        .  3S3 

procedure  for  settlement  of  rents  and  preparation  of  rent  roll  by   s.  104A,  384 

may  prepare  table  of  rates,  s.  104B, 386 

may  settle  rates  on  basis  of  table  of  rates,  s.  104C,     .....  387 

in  framinp^  table  of  rates  and  settlinfl^  rents  to  be  guided  by  rules  of 
Local  Go\emment  and  to  have  regard  to  general  principles  of  Act  for 
enhancement  or  reduction  of  rent,  s.  104D,    .        .  •      .        •        .        •  3S7 

to  publish  in  draft  and  amend  settlement  rent  roll,  s.  104E,       ...  387 

after  sanction  by  confirming  authoritpr  to  jinally  frame  settlement  rent  roll 

and  incorporate  it  with  record  of  nghts,6.  i04Fy ^      388 

appeal   to  lie  to  superior  Revenue  authorities  from 'all  orders  of,  prior  to 

nnal  publication  of  record  of  rights,  s.  104G, 388 

may  settle  rent  on  application  at  landlord  or  to  the  tenant  in  cases  when 
a  settlement  of  land  revenue  is  not  being  or  is  not  about  to  be  made* 

s.  105, 391 

may  decide  disputes  arising  in  cases  under  Part  III,  when  a  settlement 

of  land  revenue  is  not  being  or  is  not  about  to  be  made,  s.  106,      .        .  392 

in  settling*  such  disputes  to  be  guided,  subject  to  rules  of  Local  Govern- 
ment, by  Civil  Procedure  Ck>de,  and  his  orders  to  have  force  and  effect' 

of  Civil  Court  decrees  s.  107, 397 

appeals  from  such  orders,  ........        ^       .         .  35^ 
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REVENUE  OFFICER— coff^rf. 

orders  of,  under  ss.  105.  xo6, 107  to  be  subject  to  revision  by  specially  em* 

powered  Revenue  ofncer.  s.  loS,  ^ 399 

appeals  from  orders  of  Revenue  officer  onder  Part  III  of  Chap.  X  to  tie 
to  special  Judg^es  and  High  Court,  s.  looA^ 399 

no  second  appeals  from  Revenue  officer's  oeci^ons  settling  rents»  •  .        .  400 

may  be  invested  by  Local  Government  with  power  to  make  special  settle-  « 

ments  of  rents  In  special  cases,  s.  1x2, 403 

appeals  lie  to  District  Judee   from  settlements  of  rents  or  decisions  of  ^ 
disputes  made  or  given  witnin  ^o  days  «f  commencement  of  Amending  * 
Act  of  1898,  if  presented  withm  30  days  of  settlement  or  decision,  s.  9 
<^  Amending  Act 399 

power  for  Local  Government  to  make  rules  to  regulate  procednre  in  dis* 
charge  of  duties  under  Act,  s.  i39, 583 

REVISION— 

powers  of,  of  High  Coitrt  under  Court's  Chatter  in  settlement  cases.  .  400.  476 
powers  of>  of  High  Court  under  s.  6aa, 483 

RULES— 

power  of  High  Court  to  make,  defming  powers  and  duties  of  managers, 

s.  100,    •••••••••••••         357 

power  of  Local  Government  to  make  rules  rq^arding  procedure,  powers 

of  officers  and  service  of  notices,  s.  189,  •        .        •        •        •        •  583 

procedure  for  making  publication,  and  confirmadon  of  ruleSu  s.  190,  .  584,  585 

made  under  this  Act  may  be  amended,  added  to,  or  cancelled  by  autho- 

rity  having  power  to  make  them,  s.  190  (6), 584,  585 

framed  by  Government  under  this  Act  with  Board  of  Revenue's  tnstruc* 

tions  thereon,  Appdx.  II,        •        .        .      ^ 618,659 

which  of  these  rules  have  been  extended  to  Orissa,  .  .  •  #  .  676,  677 
framed  by  High  Court  under  this  Act,  Appdx.  Ill,  .  ,  .  .  660-661,  663" 
of  R^^tration    Deparment  under  Bengal  Tenancy  Act,  App.  IV,         •  663-673 

SALE— 

registration  of  deeds  of,  executed  by  landlords  or  tenants,        •        •        .      38*40 

transfer  of  permanent  tenure  by  deed  of,  s.  13 79*^ 

transfer  of  do.  by,  in  execution  of  decree  other  thaif  decree  for  rentt     • 

s.  13. 81 

occupancy  rights  not  transferable  by  custom  do  not  pass  at  sale  in  txe- 

cution  of  decree  not  being  decree  for  arrears  of  rent 139 

of  distrained  crop,  ss.  128 — 131, 4l8«4l9 

SALE  FOR  ARREARS  OF  RENT— 

procedure  on  transfer  of  permanent  tenure  by  s#  I4«  .        .        .        •  S3 

general  power  of  purchaser  as  to  avoidance  of  incumbrances  on  sale  of 

tenure  or  holding  for  arrears,  15$, 494 

p&tni  taluks, 494*4^ 

what  passed  at,  under  former  law, 495*490 

a  co-snarer  selling  a  tenure  or  holding  for  his  share  of  rent,    •        .  497 

present  law,  498 

effect  of  reversed  or  void  decree  on  sale^    •••,•••  500 

•   what  now  passes  at  a  sale  in  execution  of  a  decree  for  arrears  of  rent.     496,  ^7 
ground  on  which  sale  held  in  execution  of  ji«aiii  detree  am  be  set  adde, 
what  shall  be  deemed  protected  interest  at,  s.  160,     .        .        •  *    .        •         jo3 
.  meaning  of  '*  incumbrance,"  and  "  registered  and  notified  incumbrance," 

5.  161 9^.505 

application  for  sale  of  tenure  or  holding  what  to  9pecil|r,  «•  tfe,  4         5d6 
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SALE'FOR  ARREARS  OF  RENT— con^rf. 

*order  of  atUdiment  and  proclamation  of  sale  of  tenure  or  holding  for 

arrears  to  be  issued  simultaneoualy,  s.  163  (i), 506 

prodaniatton  of  sale  what  to  contain  and  how  to  be  published,  s.  163  (4),  357 
when  tepure  or  holding  at  fixed  rates  to  be  sold  subject  to  registered  and 

notified  incujnbrances,  and  effect  thereof^  s.  164, 508 

binding  must  be  actual, 508 

*aale  of  tenure  or  holding  at  fixed  rates  with  power  to  avoid  all  incum- 
brances, and  effect  thereof,  s.  165,  .        . 508 

of  ocAipancy-holding  with  power  to  avoid  all  incumbrances,  and  effect 

thereof,  s.  166, 509 

procedure  for  anuUing  incumbrances,  s.  167 509,  510 

power  of  Local  Government  to  direct  that  occupancy  holdings  be  dealt 

with  ^  tenures,  s.  168, 512 

niles  for  disposal  of  sale  proceeds  at,  s.  169 512,  513 

ss»  278  to  283  of  Civil  Proc^jure  Code  not  to  apply  to  a  teniu^  or  hold- 
ing attached  in  execution  of  a  decree  for  arrears,  s.  170  (i),          •         .  514 
tenure  or  holding  to  be  released  from  attachment  only  on  payment  into 
Court  of  amount  of  decree  with  cogts,  or  on  confession  ot  satisfaction 

by  decree-holder^  s.  170(2),  . ,        .  514 

amount  paid  into  Couit  to  prevent  sale  to  be  in  certain  cases  a  mortgage- 
debt  on  tenure  or  holding,  s.  171,     .        .        515 

who  may  pay  money  into  Court  under  this  section, 515 

oUier  remedies  of  persons  whose  interests  are  affected  by,          .        .        .  515 
inferior  tenant  who  pays  money  into  Court  to  prevent  sale  may  deduct 

amount  from  rent  flue  by  him,        .        » 517 

decree-holder  may  bid  at  sale,  s.  173,         .        .        .     •.        ,        .        ,  517 
applicatioiKby  judgment-debtor  to  set  aside  sale,  s.  173,    .        .        .        .400,401 
sale  to  be  set  aside  if  judgment -debtor  deposits  decretal  amount  with 
costs,  and^  p.  c.  on  purchase-money  (to  be  paid  to  purchaser)  wiUiin 

30  days  ofsale,s.  174(2). 519 

this  section  does  not  confer  a  new  right,     .        •        .        •        .        •        .519.  520 

meaning  of  decree  in  this  section, i        •        .  498 

who  nu^  deposit  decretal  amount  and  applv  to  have  sale  set  aside,  .        .   520-522 

amount  deposited  cannot  be  rateably  distributed, 523 

deposit  no  chaige, 524 

conditions  of  deposit,    \    ,        .        •        » 522 

app^  from  an  order  under  this  section, 524 

SALE  FOR  ARREARS  OF  REVENUE— 

nothing  in  this  Act  affects  enactment  for  avoidance  of  tenancies  and 

incunibran'ces  by,  s.  195  (c), 589 

laws  relating  to,         •        •        .       , 589 

SAMBAT  YEAR— 

where  prevalent,         •        .        .        . .       .     •^ 35 

SANTAL  PARGANAS^ 

rent-law  relating  to,  •        •        .        • 5 

provisions  of  s.  84  of  Bengal  Tenancy  Act  extended  to,    .        •        .        .  327,  677 

SCHEDULED  DISTRICTS— 

Bengal  Tenancy  Act  not  in  force  in,  but  may  be  extended  to,  s.  i  (3)       .  3 

rent-law  of,      '. 3-5 

which,  exempted  from  operation  of  Bengal  Tenancy  Act,         .        .       %  '3-5 
Bengal  Tenancy .  Act  may  ^  under  5.  5,  Act  XIV  of  1874  be  extended  to 

anf  part  of  a  schedule<}  district,    ' i.        •  '-3 
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SfiRVlCE  TENURE- 

grant  of, ,♦.♦..  543 

exempt  from  operation  of  s.  89,          4        ,        .        .        ,        .        ,        .  344 
incidents  of,  not  to  be  affected  by  this  Act,  which  confers  no  right  to 

transfer  or  bequeath  such  tenures,  s.  181, 536 

rulings  relating  to  ghatwali •  •         .  536-544 

onus  of  proof  in  cases  relating  to         ........  544 

what  are  ghatwali  tenure    ..»*.,.,,.  53'5 

succession  to  ghatwali  tenures, ryj 

enhancement  of  rent  of  ghatwali^        .        * •  53^ 

transferability  of  ghatwali,          .        .        .         .        ,        ,        .        .        .  545 

resumption, *        »        ,        .        .  541 

chaukidari  chakran  lands,           ....••...  542 

BET-OFF— 

in  rent  suits,  rulings  regarding,  *...♦..        «  462 

SETTLED  RAIYAT— 

not  mentioned  in  s.  4,  .  •  ,  ^  .  t 
included  in  occupancy  raiyat  i  •  *  •  « 
definition  and  incidents  of  status  of,  s.  20,  *  . 
distinction  between,  and  occupancy -raiyat,  .  4 
co-shacer  raiyats  can  acquire  rights  of,  s.  20  (4),  » 
retention  and  recovery  of  rights  of,  20  (5)  and  (6),  . 
onus  of  proof  of  ric^hts  of,  s.  20  (7),  .... 
has  occupancy- rights,  s.  21,  '  .  .  .  •.  . 
retrospective  effect  of  prcFvisions  as  to  acquisition  of  occupancy-rights  by, 
s.  21  (2), •    .         >ii3 

SETTLEMENTS— 

Board  of  Revenue's  rules  describing  classes  of  settlements  in  Bengal  and 

laws  under  which  they  are  carried  on. 338-364 

modifications  in  Chapter  X  introduced  by  the  Amending  Act  of  1898,      .  364-'368 
•  •  power  of  Local  Government  to  order  survey  and  preparation  of  record  of 

rights,  s.  loi  .        .        .        .        .         .        .        ....        .  368, 36^ 

remedies  against  settlement  proceedings  by, 373 

settlement  of  rents,  preparation  of  settlement  rent  roU  and  decision  of 

disputes  in  cases  where  a  settlement  of  land  revenue  is  being  or  is     * 

about  to  be  made, •  376*382 

procedure  for  settlement  of  rents  in  Government  and  temporarily  settled 

estates,  •,        •. .  .        .  379 

settlement  of  rents,  and  preparation  of  settlement  rent  roll,  when  to  be 

undertaken  by  settlement  officer,  s.  104,    ^   .        .        .        .        •        .  383 

modifications  effected  by  s.  104,         .        .        .        .         .        .        .        .  3^7 

procedure  for  settlement  of  rents  and  preparatfon  of  settlement  rent  roll  ' 

under  Part  II  of  Chap  X,  s.  ioaA,        .        .        .        .   -     •        .        •  384 

cctfitents  of  table  of  rates,  s   104B,      ..•••••«  386 

application  of  table  of  rates,  s.  104C, '3i87 

rules  and  principles  to  be  followed  in  framing  table  of  rates,  and  settling 

rents  in  accordance  therewith,  s.  104D,!.        .        .        .        •        .        .  387 

preliminary  publication  and  amendment  of  settlement  rent  of  s,  194E,,     .  387 

^  final  revision  of  settlement  rent  roll  and  incorporation  in'record  of  rights, 

s.  104F,  ,        V        ,        .        .        .        .        -        .....  388 

appeal  to,  and  revision  by,  superior  Revenue  authorities,  s.  I04G|«   .        .  388 

limitation   of  jurisdiction  of  Civil  Courts  in  matters  relating  to  record  s.'  ^ 

104H, .        ,     .   .  388-390 

presumptions  as' to  rents  settled  und^r  ss.  io4A  to  104G,  3.104;       •        •   *    '390 
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SBTTLEMENTS-coit^ 
*  settlement  of  rents  by  Revenue  officer,  when  a  settlement  of  land  revenue 

is  not  beincr  or  is  not  about  to  be  made,  s.  105, 391*594 

omission  from  s.  10^  of  provision  for  settlement  of  rent  of  excess  land  by 

Revenue  officer  of  his  own  motion, 393 

decision  of  "  disputes  "by  Revenue  officer,  s.  io6» 3^ 

distinction  between  "objections'*  and  "disputes/' 395 

''  to  what  matters  "disputes';  may  relate,    .*•....         395 

cases  under  sec.  106  are  suits, 396 

pnxMure  to  be  adopted  by  revenue  officer  in  settling  rents  under  Part  III 

of  Chap.  X,  s.  107, 397 

revision  by  Revenue  officer,  s.  to8, 399 

bar  to  jurisdiction  of  Oivil  Courts,  s.  X09, 399 

appeals  from  decisions  of  revenue  officers  under  ss.  105  to  106  s.  109A,    .  399-400 

date  from  which  settled  rent  takes  effect,  s.  no, 393,  394 

stay  of  proceedings  in  Civil  Court  during  preparation  of  record  of  r^ts, 

s.iii,.        •        •        •        •        •        •        •        •  •        •  ^M 

limitation  of  jurisdiction  of  Civil  Courts  in  matters  other  than  right  rela- 
ting to  record  of  rights,  #.  iiiA,    ^. 402 

power  of  Local  Government  to  authorize  special  settlements  of  rent  in 
special  cases,  s.  112,        ..    ^  .......        .         403 

penods  for  which  rents  settled  under  this  Chapter  are  to  remain  in  al*  ^ 

tered,  s*  113,  ••.•••..•...         403 
recovery  of  expenses  of  proceedings  under  Chapter  X,  s.  114,   . 
presumption  as  to  fixity  of  rent  not  to  apply  where  record  of  rights  has 

been  prepared,  s.  115, 405 

validation  ol  past  records,  s.  8  of  Amending  Act  of  i^,  .  405 

effect  oK  settlements  and  decisions  by  Revenue  officers  made  be  com- 
mencement of  Amending  Act  of  1898,  s.  9  of  Amending  Act,  406 
Act  V  dF  ^894,  B.  C,  repealed,  s.  1 1  of  Amending  Act  of  1898,        .        •         406 
Board  of  revenue's  rules  for  levy  of  Court,  process,  and  copying  fees  in 

survey  and  settlement,  • 406 

rules  framed  by  Government  under  this  Act  and  Board.s  instruction^^ 
be  followed  m,  umter  Chap.  X|  of  this  Act  App.  II,  Chap.  VI,    . .  '   •  634-635 

SETTLEMENT  RENT  ROLL— 

may  be  prcmred  in  cases  where  a  settlement  of  land  revenue  is  being  or 

Mout  to  be  nuule,  s.  104  (c) 317 

what  to  contain,  s.  104  A  (3), 384 

may  be  prepared  on  basis  of  table  of  rates,  s.  104  C,  387 

preliminary  publication  and  amendment  of,  s.  104  B,         .        .        •        •  387 

final  revision  and  incorporation  of,  in  record  of  rights,  s.  104  F,  385 

SETTHMENT-OFFICER— 

all  Deputy  roNectors  invested  with  powers  of, 673 

nothing  in  this  Act  affects  powers  and  d»:ties  of,  as  defined  in  laws  not 

repealed  by  thb  Act,  s.  105  (a),      .        .  '' 589 

.  powers  of  officers  appointed  by  Local  Government  to  be,  to  have  powers 
of  a  Civil  Tourt  and  power  under  s.  189  (1)  (a)  ifi)  and  (c)  of  Tenancy 
Actt  App.  I,  Chap.  Vl,  Rule  i, ,  589 

SHIKMI  TALUiC- 

as  distinct  from  proprietary  taluk, '55 

SIGNED-- 

wh^  it  includes,  in  this  Act,  s.  3  {i^       .       .< 13 
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SINGHBHUM— 

a  scheduled  district  in  Chutia  Nag^ur  Division, 3 

rent  law  in  force  in,   . 5 

SIR — See  Proprietor's  private  land, 

SMALL  CAUSE  COURT— 

fluit  by  an  assignee  of  arrears  of  rent  excepted  from  jurisdiction  of,  :  .  464,  296 
suit  for  sum  exacted  in^excess  of  rent  payable  cognizable  by,  .  .  463,  318,  319 
suit  for  recovery  of  rent  other  than  house  rent  not  cognizable  by,       .        .  464 

suit  for  bastu  or  homestead,  do., 464 

jurisdiction   of,   when  excluded  in  suits  of  compensation  for  wrongful  dis- 
traint  422,  423 

jurisdiction  of,  in  suits  for  rent, 464,  545 

jurisdiction  of,   in  suits  for  sale  proceeds  of  tenure  sold  in  execution  of 

decree  for  arrears  of  rent, .        .         .  514 

jurisdiction  of,  in  suits  for  compensation  for  wrongful  distraint,  .        .  422 

SPECIAL  JUDGE— 

appeals  to  lie  from  decisions  of  Settlement-officers  under  Chap.  X  to  5  and 
from  decisions  of.  Special  Judgie  (not  being  a  decision  settling  a  rent) 

to  High  Court,  s.  109A, 399 

appeal   to,   to  be  brought  within  30  days  from  date  of  decree  or  order 
appealed  against.  Art.  4,  Schd.  Ill, 600 

SPECIAL  LAW— 

Tenancy  Act  does  not  affect  any  special  law  not  expressly  or  impliedly 

repealed  by  it,  s.  195  if)', 589 

STAMP  ACT— 

cultivator's  leases  exempt  from  provisions  of, -      .  252 

receipts  for  more  than  Rs.  20,  if  on  account  of  rent  of  land  not  assessed  to 

Government  revenue,  not  exempt  from  stamp  duty,       .        .        .        .  252 

appraisement  of  crops,  for  the  purpose  of  ascertaining  amount  to  be  given 

to  landlord  as  rent,  exempt  from  stamp  duty,  .         .         .        .    ,    .  991 

written  autl\orities  to  naibs,  g^mastas  or  agents  of  landlord  to  act  in  Court 

must  be  stamped  under  Art,  50,  Act  I  of  1879, '     4^5 

STAPLE  FOOD-CROPS— 

rules  for  preparation  of  price-lists  of,  s.  39,         • 182 

rules  framed  by  Government   under  this  Act  regarding,  with  Board  of 

Revenue's  instructions  thereon,  Appdx.  II  Chap.  II,      .        .         .         .  619 

what  are,  in  each  local  area,  and  marts  at  which  tneir  prices  are  recorded, 

Appdx.  II,  Schd.  II, 646-651 

SUB-DIVISION— See  Division. 

m 

SUB-DIVISIONAL  OFFICER—  ^ 

vested  with  powers  of  a  Collector  under  ss.  12,  13,  and  15,        •        •        •  ^ 

vested  with   powers  of  Collector  urtder  ss.  69,  70,  and  71,  for  purpose  of 

appraising  and  dividing  produce-rents, 290 

SUB-LETTING— 

of  permanent  tenures, 76 

all  raiyats  can  sublet, 33<> 

occupancy-raiyat's  right  of, ^^9 

restrictions  under  Act  on,  s.  85, 3^9 

rulings  under  former  law  as  to, >        •  329-330 

rulings  under  present  law,  as  to, 330-333 

registration  rule  under  s.  85, 333i  66^-671 

sub-lease  for  more  than  a  years  void  against  landlord,  i  •  •  •  '  ^^^ 
though  void  against  landlord,  valid  against  lessee.    .       ^       .        .        •  33' 

•  94 
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SUB-LETTl^G—contd. 

when  whole  or  part  of  abadoned  holding  has  been  sub-let  by  registered 
instrument,  tne  landlord  before  entering  on  it  must  offer  the  hold- 
nig  to  sub-lessee  for  remainder  of  term  on  condition  of  sub- lessee 
paying  up  arrears,  s.  87  (4), 33^ 

landlord  cannot  distrain  produce  of  part  of  holding  sub-let  with  his 
wrivten  consent,  s.  121  (3) 413 

inferior  tenaiU,*  whose  property  has  been  distrained  for  amount  due  from 
superior  tenant  and  wbo  has  paid  that  amount  to  release  his  property 
may  deduct  amount  so  paid  from  rent  due  to  his  immediate  landlord, 

s.  137  (0. •        •        •        '      ■,'  I      '  ^* 

may  sue  for  any  amount  so  paid  by  him  which  he  has  not  deducted  from 

his  rent,  s.  137  (2), 4^t 

when  land  is  sub-let  and  a  conflict  arises  between   superior  and  inferior    " 

landlords  as  to  distrained  property,  the  right  of  the  superior  landlord 

shall  prevail,  s.  138,        .        .        .        .        , 4^^ 

after  passing  of  this  Act,  occupancy-raiyat  cannot  divest  himself  of  right 

to  sub-let,  s.  178  (3)  M,  -        .^       .        .        .        .        .        .        .  S26 

SUBORDINATE  JUDGE— 

no  appeal   from  order  of,  if  the  anynint  claimed  does  not  exceed  Rs.  100, 
unless  decree  or  order  has  decided  question  of  title,  or  of  right  to  en- 
hance or  vary  rent  or  of  amount  ot  rent  annually  payable,  s.  155  (a),  .  474 

SUCCESSION— 

includes  intestate  and  testamentary,  s.  3  (13), 15 

service  ofi  notice  of,  to  permanent  tenure, 84^639,623 

procedure  in  case  of,  to  permanent  tenure,  s.  15, 83 

bar  to  recovery  of  rent  pNcnding  notice  <tf,  s.  16, 84 

this  section  bars  recovery  of  rent,  but  not  institution  of  suit,        ...  84 

ss.  15  and  vS  do  not  have  retrospective  effect, 83 

certificate  under  Act  VII  of   1889  not  required  to  collect  arrears  of  rent 

due  to  deceased  person 3^7 

procedure  in  case  of,  to  share  in  permanent  tenurie,  s.  17,  .        .        .  84 

procedure  in  case  of,  to  holding  at  fixed  rates,  s.  18  (a),    •        .        «        .  85 

to  occupancy  right  on  death  oi  raiyat,  s.  ^26, 145 

SURRENDER-  ^ 

of  permanent  tenure, •        .        .        .  jS 

afllplicatton  for  service  of  notice  of,  exen>pt  from  stamp  duty,      .        .        •  337 

raiyat  not  bound  by  lease  or  other  agreement  for  frxed  period  may  sur- 
render his  holding  at  end  of  agricultural  year,  s.  86  (i),  .  .  333 
but  liable  to  landlord  for  rent  of  following  year,   unless  he  has  given  3 

months*  notice  of,  s.  86  (2),     *         .        .         .        .        .        •        *        .  333 

this  section  does  not  apply  to  tenafits  other  than  raiyats,    #        •        ..        '  334 

surrender  by  a  co-sharer, *        .  335 

liability  of  heirs  to  pay  rent,        ......*.  335 

notice  to  be  presumed  to  have  been  given,  if  raiyat  takes  new  holcfing 

or  Qeases  to  reside  in  same  village  3  monthsfliefore  end  of  jrear,  s.  86  (3),        "  333 
raiyat  may  serve  notice  through  Civil  Court,  s.  86  (4) 

notice  of  intention  to  zemindar, 

when  holding  subject  to  incumbrance,   surrender  not  valid  unless  made 

with  consent  of  landlord  and  incumbrancer,  s.  86  (6),      ....  334 
subject  to  this  exception   raivat  and  his  landlord  may  arrange  for  surren- 
der of  whole  or  part  of  holding,  s.  86  (7), 334 

rulings  as  to  .surrender  under  former  law r        .        .  334-335 

rulings  as  to  surrender  under  present  law, 335 

nil^  for  service  of  notice  of  surrender,        ,        .        .        .         .         .         .  337 

presumption  of  notice, 334 

applications  for  service"  of  notice  of,  exempt  from  Court-fee  dttty>      •        .  337 
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SURRENDER— co«^. 

sub-section  (6)  introduced  as  protection  against  collusive  surrender,  .  337 

after  passing  of  this  Act  raiyat  cannot  divest  himself  of  his  right  to  • 

surrender  nis  holding,  s.  178  (3)  (c),        . S26 

SURVEY— 

power  to  Local  Government  to  order,  in  proceedings,  for  settlement  of 
rents,  s.  101 ^         368 

Local  Government  may  confer  of  any  Revenue-oflflcer  power  to  Ater  on 
any  land  and  survey  it  and  any  power  exercisable  under  Bengal 
Survey  Act »s.  189(1)  (A), S^S 

TALUK— 

what  it  means,    .        •        .        .        « 25 

istemrari  and  mokurari, 26-32 

shikmi  mazkuri  or  shamili, 55-57 

Noabad  taluks  in  Chittagong, 7ii  72 

TANK- 
IS  a  protected  interest  at  a  sale  of  teni^  or  holding  for  arrears  of  rent 

due  thereon,  s.  160  (c),    .        •        .        . 502 

occupancy-right  in, * 106,  ia7 

TEMPORARY  SETTLEMENT— 

in  area  under,  rent  of  tenure  may  be  enhanced  on  expiry  of  temporary 
settlement,  unless  the  ri^ht  to  hold  beyond  term  of  settlement  has 
been  expressly  recognized  m  settlement  proceeding,  s.  191,    .        .        .  585 

in  area  under,  a  Revenue-officer  may  in  case  of  new  assessment  of  reve- 
nue fix  a  fair  and  equitable  rent,  notwithstanding  terms  of  contract 
between  the  parties,  s.  192, «        .  586 

TENANCY— 

how  constituted, '....*..  426-434 

by  express  contract,    . 426-428 

by  implied  act  of  parties 429-432 

by  operation  of  law, 43^ 

by  change  of  parties, 432-434 

determination  of, 434 

non-payment  of  rent  does  not  determine,  .        .        .       ^        .  * '        434 

disclaimer  of, « 435,  142-145 

cannot  deny  landlord's  title, 437*440 

possession  of,  not  adverse  to  landlord, 440 

purpose  of,  tenant  to  be  considered  when  determining  whether  tenant  is 

tenure-holder  or  raiyat,  s.  5  (4)  (b), 49 

when  arrea  of,   exceeds   100  bighas,  tenant  to  be  presumed  to  be  tenure 

holder,  s.  5  (5>, • 49 

division  of,  not  binding  without  consent  of  landlofd  in  writing,  s.  88,         .      •    342 

application  to  determine  incidents  of^  s.  158, 49 1 

what  (juestion  may  be  determined  in  such  applications,      .         .        .        .491-493 
cd-sharer  landlords  cannot  apply  uftder  this  section,  ,        .        .        •^82,493 

when  application    may  be  made  for  determination  of  incidents  of  more 

than  one  holding,    .         .         .         . 493 

rules  for  issue  of  commissions  under  this  section, 491,  672 

TENANT— 

*  definition  of  s.  3  (3), 12,  16 

a  person  may  be,  notwithstanding  want  of  title  on  part  of  landlord,  .         .  16 

clashes  of  tenants  for  the  purposes  of  this  Act,  s.  4     .         .         .     •  .         .  48 

considerations  by  which  Court  should  be  guided  in  determining  whether  a 

tenant  is  a  tenure-holder  or  raiyat,  s.  5  (4),     .        .-       .        .        .        .   •        49 
must  be  presumed   to  be  a  tenure-holder,  when  the  area  of  land  held  by 
him  exceeds* one  hundred  bighas,  s.  5  (5),       .        .    ^  .        .        .        .  49 
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■fENANT— co»^. 

relation  of  landlord  and,  must  exist  before  provisions  of  this  Act  can  be 

.    applied, .2, 426 

entitled  to  receive  and  be  maintained  in  peaceable  possession,  .        .        ,         435 

burden  of  proof  as  to  receipt  of  possession  by, 435 

no  forfeiture  of  rights  of,  by  denial  of  landlord's  title,  .  435,  142-145 

presumption  as  to  amount  of  rent  and.conditicns  of  holding-,  s.  51     .        .         ^24 
entitle  to  a  ippceipt  on  payment  of  rent  to  his  landlord,  s.  56,    .  .  251 

entitled  to  get  from  landlord  a  full  discharge  or  statement  of  account  at 

close  of  year,  s.  57, 253 

may  institute  suit  again^  landlord  to  recover  penalty  for  withholding 

receipt  and  statement  of  accouut,  s.  58, 253 

not  entitled  to  plead  payment  of  rent  to  third  person  against  proprietor,, 
manager  or  mortgagee  registered  under  Land  R^stration  Act,  s.  60,  .  254 

when  entitled  to  make  deposit  of  rent,  s.  61, 25S 

not  liable  to  transferee  ot  landlord's  interest  for  rent  paid  to  former  land- 
lord without  notice  of  transfer,  s.  72,  (1) 294 

liability  .of,  in  case  of  rent  paid  in  advance 2g6 

all  impositions  on,  under  denominations  of  afowab,  mahtut,  illegal,  and  atl 

stipulatiohs  for  payment  void,  s.  74,        . 302 

penalty  for  exaction   by  landlord  fjx)m,  of  sum  in  excess  of  pent  payable, 

s.  75. 31^ 

exacted,  meaning  of , 318 

suit  against  tenant  as  trespasser  to  be  dismissed  :  plaintiff  not  entitled  to 

any  other  relief, 

may  be  oisdered  by  Court  to  attend  and  point  out  boundaries  of  land  when 
landlof^  desires  to  measure,  and  if  he  refuses  or  neg]ect  to  attend,  map 
and  measurements  of  land  to  be  presumed  correct,  s.  01,         .         .        .  349 

inferior  tenant  may  deduct  from  his  rent  any  amount  he  may  has  paid  to 

get  his  dictrained  property  released,  s.  137, 422 

cannot  raise  interpleader  suit, 

cannot  deny  landlord's  title, 437 

possession  of,  not  adverse  to  landlord, 440 

landlord  need  sue  only  his  recognized  tenant,     ......  456 

landlord  may  sue  the  real  tenant, 441 

admissions  by  co-tenants,  when  evidence, 451 

cannot  either  before ''or  after  passing  of  this  Act  divest  himself  or  occu- 
cancy  rig-ht,  or  of  right  to  acquire  occupancy  right,  or  ap-ee  to  his 
being  ejected  otherwise  than  under  this  Act,  or  divest  himself  of  his 
right  to  make  improvements  and  claim  compensation  for  them,   s.   178 

(I)  ifl)  (b){c)  (d) 526 

cannot  after  passing  of  this  Act  divest  himself  of  right  to  apply  for  a  com- 
mutation of  rent  payable  in  kind,  s.  178(3)  (^),       526 

not  enabled   by   this   Act  to  violate  conditions  binding  on  his  landlord, 

s.  194 589 

TENDEEl— 

of  rent  when  valid,     .        .        .        .'.^ ^  259 

TENURE — See  Permanent  tenure,  Fixity  of  rent.  Sale  for  arrears  cf  rent, 

definitionof,  s.  3  (7), 12,49-53 

permanent,  definition  of,  s.  3  (8),         .        .         .         .        .        .        .        12,  25-32 

registration  of  documeixts  creating  incumbrances  on,  ....  40 

hdd  since   Permanent  Settlement  liable  to  enhancement  only  in  certain 

cases,  s.6y 53 

rent  of,  may  be  increased  on  ground  of  increase  in  area,    ....  229 

what  reductions  of  rent  entitle  landlord  to  enhance  rent  of,         ...   •  54 

prof)f  of  existence  of,  at  time  of  Permanent  Settlement,     .        .        .         •      SB,  59 
rulings  regarding  burden   of  proof  as  to  whether  a  tenure  has  been  held 

from  time  of  Permaiv^nt  Settlement, t      .        .  5S 
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TENURE— co«^i.  . 

grounds  on  which  rent  of,  not  held  torn  time  of  Permanent  SeUlement 

may  be  enhanced, 53,  54 

fractional  co-sharer  cannot  enhance  rent  of/        t 63,  1h 

•  limits  of  enhancement  of  rent  of,  s.  7, 6aj  65-69 

rulings  as  to  onus  of  proof  in  cases  of  enhancement  of,     •        ,        .        ,  72-^6 

Court  may  order  that  enhancement  of  rent  of,  may  be  gradual,  s.  8»        .  72: 

rent  of,  if  once  enhanced,  may  not  be  altered  for  fifteen  years,  s„a          ^  72- 

holder  of  permanent  tenure  not  liable  to  be  ejected,  s.  io>          .     *  .        .  73 
if  contract  providing  for  ejectment   has  been   made  after  passing  of  this 
Act,  condition  must  be  consistent  with   provisions  of  this  Act,  %,  10, 

proviso, 7j 

permanent  tenures  how  created,          ♦        •        .        .        .        .        •        .  25-3^ 

permanent  by  contract  or  course  of  dealing  rulings  regarding,       •   .        .  27-32 

permanent  by  custom,  rulings  regarding,   .        .     • 32 

transferability  of  permanent  tenures^ 76 

onus  of  proof  of  transferability  of, 77 

sub-letting  of,  permanent  tenures, 76 

voluntarily  transfer  of.  by  sale,  gift  or  mortgage  to  be  made  only  by 

registered  instrument,  s.  12,     .        •        ., 79 

of  permanent  tenure,  when  conrp&eie, 80 

f>rocedure  for  voluntary  transfer  of  permanent  tenure,  s.  12  (2)  (3),,     *     .  79 

ormcr  law  regarding  the  registration  of  tsansfer  of  permanent  tenures,   •  .    82 
present  system  of  registration  of  transfer. of,  and  succession  to  permanent 

tenures,            .        ..         » 77 

procedure  on  transfer  of  permanent  tenure  by  sale  tn  execution  of  a 
decree  other  than  a  decree  for  airrears  of  rent,  'Or  by  foreclosufe  of 

mortgage,  s.  13,      .     ' ^    .  81 

procedure  on  transfer  of  tenure  by  sale  in  execution  of  a  decree  for 

arrears  of  rent,  s.  14,      .        •        « ••        •  ^ 

procedure  in  case  of  succession  to  pemument  (enure,  6.  15*       .        »        •  66,  67 
recovery  of    rent  barred  pending  notice   of    succession  to  permanent 

tenure  s.  16 84 

ss.  15  and  j6  apply  to  patni  tenures, 83 

ss.  15  and  16  do  not  have  retrospective  efiEect, 83 

effect  of  this  section, .«  84 

provision  of  ss.  12,  13,  14,  15  and  16  apply  to  the  transfer  of  and  succes- 
sion to  a  share  in  a  permanent  tenure,  provided  division  to  tenure  has 

been  made  with  consent  of  landlord  in  writing,  s.  17,      .        .        .        .  *      84 

rights  and  liabilities  of  transferee  of  part  of, 84 

permanent,  cannot  be  relinquished, •        ,         .  78 

on  failure  of  heirs,  permanent,  escheats  to  Crown, 78 

rent  of  unchanged  from  time  of  Permanent   Settlement  cannot  be  in-' 

creased  except  on  proof  of  increase  in  area,  s.^o  (i),    .        .       ..        .  140 
presumption  that  rent  of,  has  not  been  dianged  since  time  of  Permanent 
Settlement,  when  proved  to  have*  been   held  at  same  rate  for  20  years, 

.  s,  50  (2),          .        .        .        .  ^    .• 205 

but   this  does  not  apply  to  tenure  for  a  terra  or  determinable  at  will  of 

landlord,  s.  50  (4) *    206 

or  to  land  for  which  record-of-rigrhts  has  been  prepared  s.  155,         -.  30 

rent  of,  liable  to  alteration  on  proof  of  alteration  in  area,  s.  52,         .        .  211 

rent  is  first  charge  on,  and  tenure  may  be  sold  for  arrears  of  rent,  s.  65,  265 
'  rent  of  tenure  in  temporary  settled  area  may  be  enhanced  on  expiry  of  • 
temporary  settlement  unless  the  right  to   hold  beyond  term  settlement 

l^is  been  recognized  in  settlement-proceedings,  s.  191,  s.  192,  •    •        .  586 
TENURE-HOLDER— 

definition  of,  s,  5  (i), 49 
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tENURE.HOLDER-nC(wi<i/. 

when  determininfir  whether  tenant  is  tenure-holder  or  raiyat,  r^^ard  to 

^      be  had  to  localcustom  and  origin  of  tenancy,  s.  5  (4>,    ....  47 
a  tenant  must  be  presumed  to  be,  when  area  of  land  held  by  exceeds 

one  hundred  bighas,  s,  5  (5), ,        .  49 

*  farmers  of  Government  estates,  when,                53 

rent  of  may  be  increased  on  ground  of  increase  in  area,             .        •        .  24 

liroitf  of  enh^ficement  of  rent  of,  s.  7, ,  63 

rent  of,  may  be  enhanced  up  to  cuAomary  rate, 65 

profits  to  be  left  to,             63 

restrictions  on  enhancement  of  rent  of,  by  Court,  ts.  8,  9,         ...  72 

grounds  on  which,  can  be  ejected,  s.  16, 84 

period  of  limitation  in  suit  for  ejectment  of,  and  for  breach  of  condition  of 

contract, 75 

rent  of,  settled  in  proceeding  under  Chap.  X,  to  remain  unaltered  for 

i5ycars»S'"3 403 

TERMS— 

definitions  of,  used  in  Tenancy  Act«  ss.  3,  5, 12,  49 

TRANSFER— 

and  transmission  of  permanent  tenure,  permitted  to  same  extent  as  of 

other  immoveable  property,  s.  i  ij' 76 

procedure  in  case  of  voluntary  transfer  of  permanent  tenure  by  sale^  gift 

or  mortgage,  s.  12 79 

of  permanent  tenure,  when  complete, 79,  80 

mode  of  service  of  notice  of, 80,  623 

proceduu  in  case  of  transfer  of  permanent  tenure  by^sale  in  execution  -of 
decree  t>ther  than  decree  for  arrears  of  rent  or  by  foreclosure  of  mort- 
gage, s.  13,      . 81 

of  patni  an4  darpatni  taluks, 81 

pix>cedure  on  transfer  of  permanent  tenure  by  sale  in   execution  of  decree 

for  arrears  of  rent,  s.  14, 83 

procedure  in  case  of  transfer  of  share  in  permanent  tenure,  s.  17,      ,        .  84 

of  holding  of  raiyat  at  fixed  rates,  s.  i8  (a), 85 

of  occupancy  rignt, 125-129 

effect  of  invalid,  of  whole  or  part  of  occupancy  holding 132-136 

of  occupancy-right,  M^ien  transferable  by  custom, 129-132 

when  landlord's  right  under  295 

liability  in  case  of,  s.  72, 294 

of  back  rents, ,  296 

apportionment  of  rent  on  transfer  of  share  of  landlord's  interest,  of  trans- 
fer of  his  interest  to  several  co-sharers,  or  of  division  of  his  interest:,      .  297 
of  landlord's  interest,   service  oj  notice  of,  and  rule  6,  Chap.  V.  6ovt. 

Rules,     .        .        .        .     ^ 300 

of  occupancy-holding,  liability  for  rent  in  case  of,  s.  73,     .        .        ,        .  300 

a  gumashta  cannot  consent  to  transfer  of  holding, 

after  passing  of  Act  raiyat  cannot  contract  hunself  out  ot  right  to  transfer       , 

hisiiolding  according  to  local  usage,  s.  178  (3)  (rf),        ....  526 

nothing  in  Act  confers  right  to  transfer  a  service  tenure,  which  could  not 
formerly  be  transferred,  s.  181, 536 

TRANSFERABILITY— 

of  permanent  tenures,  s.  1 1, ^6 

onus  of  proof  of, 77»  132 

of  occupancy- rights, 

onus  of  proof  "of,  of  occupancy-rights, 125-132 

of  hpmest6a<l  land,  local  custom  or  usage  of,     .        ....        .        .  54 

TRANSFER  OF  PROPERTY  ACT— 

eflcct  of  provisions  of,  oa  registration  of  deeds  of  sale,  mortgage  dr  gift,    ,  39 
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TRANSFER  OF  PROPERTY  KCT—contd.  *     •  . 

provisions  of,  regarding  registration  of  agricultural  leases,         ...  40 

provisions  of,  regarding  liability  of  person  who  had  paid  reot  after  trans-  « 

fer  of  his  landlord's  interest, ao 

TREES-  . 
occupancy  raiyat  may  cut  down,  on  his  land  without  landlord's  consent, 

unless  there  be  custom  to  contrary,  s.  23, 122,1231 

rights  df  occupancy  raiyat  with  regard  to  trees,  4        .        *    t^.        .  12'?.  12^ 

TRESPASSER—      ^                      ^                                                %  j.     ^ 

may  be  treated  as  tenants  at  pleasure  of  landlord, 489 

rights  as  a  raiyat  may  be  acquired  under,          ....<.  489 

ma^  be  made  to  pay  fair  rent  as  alternative  to  ejectment,  s.  157'       .        .  489 

rulings  relating  to, 489,  490 

ejectment  of,  by  co^harers,        .        .        .        , 490 

UNDER.RAIYAT— 

interest  of,  in  parcel  or  parceb  of  land  is  a  holding, 32 

r^stration  of  leases  of, •        •        •  41-47 

definition  of  s.  4 13),  .        .        .        .        ^       .        .        .        4        .        ,  48 

limits  of  rent  recoverable  from,  s.'  48, 201 

restrictions  on  ejectment  of ,  s.  49,      .        .   *    .        .        .        .        .        «  301 
notice  to  quit  to,  when  may  be  given  and  ho^  to  be  served,       •        .     •  .  202-204 

acquisition  of  occupancy-nght  by, 204 

other  rights  of, '204 

may  be  ejected  for  arrears  of  rent,  s  66  (i), 275 

restrictions  on  power  of  sub-letting  to,  s.  85, 329 

ruling  under  old  law  as  to  right  of  sub-lettincr, •   .  329-330 

acquisition  of  occupancy-rights  by,  and  transferability  of  such  rights,    '  .*  200 

further  provisions  of  present  law  as  to, 33a 

periods  for  which  rents  of  under-raiyats  settled  under  Chapter  X  are  to  re- 
main unaltered,  s.  113,    r        .  403 

may  sell  his  holding  without   landlord's  consent  by  usage,   s.  183,  ill. 

(i).          •        . 553 

may  acquire  occupancy-nghts  by  custom  or  usage#  s.  183,  ill.  (2),   •        .  553 
USAGE— 

relating  to  homestead  land,        ....«•.«.  ^  54 
nothing  in  this  Act  to  affect  any  usage  not  inconsistent  with  and  not 

expressly  or  impliedly  abolished  by  it,  s.  183, 553 

UNDEK-RAIYAT— c(>«^. 

of  raiyat's  selling  his  holding  without  consent  of  his  landlord  may  exist/ 

s.  183,  i7/.  (i), 553 

of  under- raiyat 's  acquiring  occupancy-right  may  exist,  s.  183  ill.  (2),     4  553 

custom  and  usage, 553,  554 

general  custom, «     •        .        ^        «        .  556 

lex  mercatoria,    .        .        .        .        .        .        .        .        .        .        .        .  557 

custom  whence  it  dates,      .        .      • *        .  558 

custom  must  have  been  continued,^  .  *     •        •        .        .        4        .        .  559 

and  peaceably  ^joyed, *  ^  559 

must  be  a  reasonable,         .        .        .        # *  559 

must  be  certain, 560 

must  be  compulsory, .        •  562 

,  and  consistent, «  562 

'  custom  of  the  country •     563 

particular  usage  of  trade,           . *.        .  563 

rulings  relating  to, .        .    •  .         .  553-5^ 

USE  AND  OCCUPATION—  *  • 

persons  make  themselves  tenants  by, •        .  429 

trespassers  liable  to  landlords  for  mesne  profits  for,  .  ^  •        •  *    .  •        <  429 
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UTBANDI— 

land  held  under  utbandi  dvstem  can  be  measured  annually,  s.  90  (2)  (h)  345 

raiyat  not  to  acquire  right  of  occupancy  in  Kand  held  under  system  at^ 
until  he  has  held  it  for  12  years,  and  meanwhile  to  pay  sudi  rent  as 

•  may  be  agreed  on,  s.  180  ( I ), 533 

Chapter  VI  (relatmg  to  occupancy-raiyats)  not  to  apply  to  land  held 

under  custom  of,  s.  180(2), .533*534 

*  rulings  relatii^  to  utbandi,       ' 534*535 

VALIDATION— 

of  publication  of  past  records  pobfished  under  s.   105,  s.   8,  Bengal 

Tenancy  (Amendment)  Act,  .       \ 405 

VILLAGE— 

definition  of,  s.  3  (10) 12,  32-33 

person  who  has  held  land  for  12  years  in  same  village  becomes  settled 

raiyat,  s.  20  (t), 107 

demarcation  of  boundaries  of,  in  course  of  record-o(-righk  and  {settle- 
ment of  rents,  App.  II»  Chap.  VI,  Rule  4« 636 

VILLAITI  YEAR— 

same  as  amli  year,  where  prevalent, 34 

WAIVER—  : 

acceptance  of  old  rent  does  not  amount  to,  when  a  decree  for  enhanced 

rent  has  been  obtained,  ...         .     ' 

of  right  of  forfeiture  by  receipt  of  rent, 485 

WARDS  ACT,  1897— 

when  marigement  of  estates  or  tenure  is  undertaken  by  Court  of 
Wards  i^pder  sec.  05,  so  much  of,  as  relates  to  management  of  im- 
moveable property  shall  apply,  s.  97, 355 

WARDS,  COURT  OF— 

District  Judge  may,  in  case  of  dispute  between  co-owners,  order  estate 

or  tenure  to  be  manafird  by,  if  Court  of  Wards  consents,  s.  95,    .        .  353 
nothing  in  this  Act  to  affect  enactment  regulating  procedure  for  manage- 
ment of  estates  under,  s.  195  (6), 580 

WASTE  LAND— 

provisions  of  sec.  178  not  to  affect  lease  for  reclamation  of  land,  but 
where  after  the  expiration  of  the  lease,  the  lessee  would  under  Chap. 
V  be  entitled  to  od3upancy-right,   nothing   in    lease,  shall  bar  his 

acquiring  such  right  s.  178,  proviso  i,  527 

when  landlord  has  reclaimed  by  his  own  labor,  he  may  bar  accrual  of 
occupancy-right  in  it  for  30  years,  s.  178,  proviso  2,      .        .        .        .  527 

WATEK— 

works  for  storage,  supply  or  distribution  of,  for  purposes  of  agriculture 
or  for  use  of  men  and  cattle  engaged  in  agriculture  to  b^  deemed 

an  improvement,  s.  76  (2), '220 

WELL— 

to  be  deemed  an  improvement  of  a  raiyat'^  Holdine,  s.  76  (2)  {a),     .        .  320 

raiyat  holding  at  fixed  rates,  occupancy- raiyat/  and  non-occupancy-raiyat  * 

^ntitlki  to  construct,  without  landloni's  consent,  ss.  77,  TO,     .    •    •        .  'ii'K 

WORSHIP— 

place  of,  has  been  made  a  protected  interest  at  sale  of  tenure  as  holding 

for  arrears  of  rent  ,s.  160  (c), <o2 

YEAR— 

agricultural,  <|(sfimtion  of,  s.  3  (11), 13 

different  agricultural  years,  where  prevalent,      .         •        ,        .     *  .        •      34,  35 
Z 1  RAT— See  Prapfietors  Private  land,  • 
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